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2 U.P. L. R. (P. Q.) 64:22 Bom. L R. 441; 
Ps A. 285; 38 M. L. J. 313 (P. C). (Follow- 
ed) 

Vaughan v. Tafi Vale Ry Oo., (1860) 5 H & 
N. 679atp. 688; 29 L. J. Ex. 247;6 Jur. 
(N.8) 899; 2 L. T. 394: 8 W. R. 549; 157 E.R. 
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Ind. Oas. 83; 39 M. 386; 28 M. L. J. 138; 2 T. 
W. 166; (1915) M. W. N. 201. (Followed) 
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M. L. T. 285; 16 Bom. L. R. 328 (P. 0.). 
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MADRAS HIGH COURT. | 
SscoND O1IvIL APPEAL No: 1917 or 1927, 
| July 30, 1929. 


^ Present:—Mr; Justice Anantakrishna . 


l Iyer. | 
^ "NARAYANASWAMY UDAYAN 


|! AND OTHERS— DEFENDANTBS—ÁÀPPELLANTS | 


ceTSus. 
MANNAR —PratNTIFF—HRESPONDBNT. 
Civil Procedure Code (Act V of 1908), 0. XXIII, r. 
l—Suit for possession and accounts against 
trustee, withdrawal of—Subsequent suit on foot of 


` trespass, . whether barred—'Subject-matter', - meaning 
0 


Where a suit brought for possession and accounts 
on the allegation that the defendant is a trustee is 


‘withdrawn, a subsequent suit to recover possession 


of the sams properties based on plaintiffs title- as 
owner and treating the defendant as a mere tres- 
passer, is not barred under O. XXIII, r. 1, . Civil 


- Procedure Code, since ‘the subject-matter’ and ‘claim’ 


in -the two suits are different within the meaning of 
O. KALI, r. 1 (3), Civil Procedure Code. [p. 2, col. 2.] 

Wherethe cause of action and the relief claimed, 
in the second suit are not the same as the cause of 
action and the claim in the first suit, the second suit 


' cannot be considered to have been brought inrespect 


‘of the same subject-matter as the first suit. lbid. 
Pandillapalli Singa Reddi v. Jeddula Subba Reddi 
(1), Naina Muhammad Rowther v. Abdul Rahaman 


Rowther (4) and Ramaswami Ayyar v. Vythinatha 


Ayyar (10). 
"Second appeal against the decree of the 


` Court of the Subordinate Judge of Vellore 


in Appeal Suit No. 113 of 1926 preferred 
against that of the Oourt of the 
District Munsif of Tiruvannamalai in O. 8. 
No. 55 of 1925 (O.S, No. 476 of 1923, 
District Munsif's Court Arni ). E 


Mr. M. Patanjali Sastri, for the Appel- 

ante, "OE 
Mr. K, Bashyam Iyengar, for the Rès- 

pondent. ; i 


JUDGMENT.—The only question 
that has been argued in this case by the 
defendant; who is- thè appellant before me, 
is whether the present suit‘is barred under 

1 


_ the provisions of O, XXIII, r. 109), Civil 


The Oourt of first 


. Procedure Code. 


“ instance held it. was, while. the lower 
Appellate Court held it was not, 


Thè circumstances under which the plea 


€ 


` of bar under O. XXIII,. r. 1 (3), Civil Pro- 
‘cedure Code, was raised are these. Ih 
‘plaintiff's father Sabapathi Udayan died 
“in 1913 when the first plaintiff was a 
“minor. On the allegation that the defend- 


The 


ant (the maternal uncle of the plaintiff) 


“was appointed as trustee by the plaintiff's 


father to manage the suit properties and to 
` render account to the: plaintiff on plaintiff's 


attaining majority, the plaintiff instituted 


O.B. No. 329 of 1918 on the file of the Arni 
‘District Munsif's Court against the defend- 
ant to recover “possession .of the suit 
' properties and for an accountof his manage- 
‘ment. .of the properties as a trustee of the 
plaintiff. The defendant denied ‘that he 
was appointed trustee by the. plaintiff's 
father and also of his liabilityto account. 
Before that suit came on for hearing, the 
‘plaintiff applied for leave to withdraw the 
‘suit and it was ordered that the suit be 
‘withdrawn, and that the parties do bear 
theirown costs. No permission of Court 
was obtained as contemplated by O. XXIII, 
r. 1 (3), Civil Procedure Oode Subsequent- 
ly the plaintiff brought O. S. No. 476 of 
1923 which gave rise tothe present second 
appeal. This second suit is, as I read the 
plaint, based on the allegation that the 
‘defendant is a trespasser, who took posses- 
‘sion of the properties on the death of the 
plaintiff's father without any right to do so, 
the plaintiff having been a minor at the time, 
Paragraph 9 of the plaint alleged that the 
plaintiff was misled by the. representations 
‘made by the défendant and hence framed 
the former suit on the footing that the 
defendént was a trustee on behalf of the 
‘plaintiff, and ‘that it was after the filing of 
the written statement by the defendant 


V. 
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that the plaintiff found out that the defend- 
ant had misled him, and that he according- 
ly withdrew the prior suit and led the 
present suit on the footing that the defendant 
was a trespasser. Paragraph 15 stated that 


the cause of action arose in November 1913,. 
when the defendant trespassed on the suit’ 


properties on the death of the plaintiff's 


father, and the plaint ‘prayed for delivery: 


of possession of the properties and for pay- 
ment of mesne profits for the three years 
. prior to the dateofthe cuit, The defendant 


. raised the.plea of bar under O. XXIII, r. 1. 


(3), Civil Procedure Code. The question 
. for consideration is whether the present suit 
is so barred. . | 

The plaint in the former suit is very 
` material to decide this question, and though 
"it was not filed es.an exhibit in the first 
' Court. I am informed by ihe learned 
‘Advocates for the parties that the same was 
filed and marked as Ex.V by the lower 
Appellate Court. I. find that Ex. V is 
- ‘referred to in para, 8 of the appellate judg- 
ment; but it would be better if the lower 
‘Appellate Courts would' append to their 
judgments a list of new exhibits,filed by 
parties for the first time in the Appellate 


Court (see r. 84 of the Civil Rules of Practice. 


and Oircular Order Vol. I, page 9v). I think 
this is generally done, but in the present 
case the appellate judgment contains no 
‘such list, and eco there was some difficulty 
in ascertaining the exact’ facta relating to 
‘Ex 5. But it is clear that the plaint in the 
prior suit was accepted (and I think rightly) 
by the lower Appellate Court and marked 
‘as Ex. V, Without reference to the 
plaint in the prior suit it would be difficult 
to decide questions of,bar under O. XXIII, 
‘ry, 1 (3), satisfactorily. Though Ex. V has 
not been translated and printed, the same 


was read out in Court and I have no doubt > 


‘that it was a suit filed on the basis that the 
defendant, the maternal uncle of the plain- 
tiff, was shortly before the death of the father 
of the plaintiff appointed as trustee of the 
properties (which are saidto be the pro- 


- "perties of the plaintiff's father). Paragraphs: 


4,7,8 and 3 of Ex. V, in my opinion, 
‘makethis position clear. There are the 
‘allegations that the defendant is plaintiff's 
't.uBtee, that all properties were entrusted 
to the defendant—that the defendant is 
bound to keep proper aecounte, and render 
accounts to the plaintiff, the plaintiff valued 
the amount like;y to be found due to him as 
the result of accounting ab a particular 


figure, offering to pay additional Oourt-fee | 
phould the amount decreed exceed. that. 


„also mesne profits are claimed 
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amount. As I read it, the previous plaint was 
framed on the footing that the defendant 
was appointed by the plaintiff's “father as 
trustee of the plaintiff. in respect of the 
properties and that as such the defendant 
was bound to render accounts to the plain- 
tiff. The present suit is framed on, the 
footing that: the defendant had no rights 
of any sort to the properties and that he 
unlawfully took possession of the same on 
the death of the plaintifi’s father when the 
plaintiff was a minor, and that the defend- 
ant is atrespasser—pure and simple—and 
for three 
years prior to the suit. fi . 

On these facts. 1 have to decide the plea 
of bar under O. XXIII, r. 1 (3), Civil Pro- : 
cedure Code, raised by the defendant. 
O. XXIII, r.1 (2) runs as follows: —“ Where 
the plaintiff withdraws from a suit or 
abandons part of a claim, ‘without the 
permission referred to in sub-r. (2), he shall 
be. precluded from instituting any fresh 
suitin respect of such subject-matter or 
part of the claim.” The decision of the 
question would thus turn on the mean- 
ing to be attached to the words. ‘aubjest 
matter’ or ‘the claim’ referred to in the 
section. .As ‘pointed out by the. Full 
Bench of this High Court in the case report- 
ed as Pandillapalli Singa Reddi: v. Yeddula 
Subba Reddi (1:" “The terms ‘subject 
matter’ and‘the same matter’ which occurred 


“in the corresponding s. 373 of the old Code 


have not been defined, and must, we ‘think, 
be construed strictly in a penal provision 
of this character. Without attempting an 
exhaustive definition of all that may -be 
included in the term ‘subject-matter’; we 
are of opinion that where, asin the present 
case, the cause of action. and the relief 


claimed in the second suit are not the same . 


as the cause of action and the claim in 
the first suit, the second guit cannot be 
considered to have been brought in respect 
of the same. subject-matter as the first 
suit. This was expressly decided in Gopal 
Chandra Banerjee v. Purna Chandra Baner- 
jee (2) with which we agree.” The Full 
Bench was composed.of the learned Judges 
Sir John Wallis, Chief Justice, Abdur 
Rahim and Srinivasa Iyengar, JJ., and the 


‘opinion of the Full Bench ‘was delivered 


by Sir John Wallis, O. J. Applying the 


‘test enunciated by the Full Bench, I am 


of opinion that the present suit is not 
barred by reason of the previous suit. The 


(1) 85 Ind. Cas. 185; 39 M. 987 at p. 996; 31 M. L 
J. 48; 20 M. L. T. 62; (1916) 2M. W..N.1;4 L W.L 


a 


(9)4 0. W 3-310. 
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main allegations, the causes of action and the : 
Roy v. Ramanath Chuckerbutiy: (7) and 


. Gopal Chandra Banerjee v. Purna Chandra 


reliefs chimed are, in my opinion,substantial- 
_ly different in the two suits, No doubt 
the immoveable properties sought to be 
recovered are common to both.. But they 


were claimed in the prior suit on the footing . 


$f the defendant being trustee of the plain- 
tiff, the cause of action in the first. suit 
being based on the appointment of the 
defendant by the plaintiffs father as a 
trustee of the plaintiff, the defendant was 
asked to render accounts of his management 
as a trustee. looking intothe . present 
plaint, the allegations are different. The 
defendant is described as a mere trespasser, 
and it is claimed that the plaintiff became 
owner of properties on the death of his 
father. The suit is filed within 12 years 
from the death of his father, and treating 
the defendant. as trespasser, mesne profits 


are claimed against him for three years. 


prior to thesuit. Thus the main allegations 
in the plaints the causes of action and the 
reliefs claimed are, I think, subetantially 
different in the two suits and that the 
‘subject-matter’ in the two suits is different. 

But it was argued by the learned Advocate 
for the defendant that the two suits 
|. must be taken to be substantially the 
same, and .he took me through the several 
paragraphs in the two plaints. 
considering the allegations in the two 


plaints carefully, I think that the two plaints ~ 


are substantially different in respect of the 
several particulars I have mentioned above. 
The learned Advocate for the appellant, in 
‘support of his contention that the present 
guit. is. not: maintainable referred me 
to the decision of the Privy Council in the 
case reported as Srimut Rajah Meotoo Vij- 
aya Raganadha Bodha Goorooswamy Periya 
Odaya Tavar.v. Katama Natchiar (3) and 
-also to the decision of Mr. Justice Krishnan 
.and Mr. Justice Ramesam reported as 
Naina Muhammad Rowther v. Abdul: Raman 
Rowther (4). On the other hand, the learned 


- Advocate for the plaintifi-respondentreferred . 


me to the decision of the Full Bench of this 


High Court reported as Thrikaikat Madathil | 


Raman Thiruthiyil Krishnen Nair (5) and to 
, the decision of the Privy Oouncil reported as 
 Eaja of Pittapur v. Venkata MahipathiSurya 

(6. He also referred me to the decisions 


(3) 11 M. T. A: 50;,10 W.R. P. O. 1; 2: Sar, P. O. J. 
212; 20 E, R. 20. 

(1) 72 Ind. Cas. 207; 46 M. 135; (1922) M. W. N. 
SH L. .W.188; 32 M. L, T..82; A, I. R. 1923 Mad. 


A .(8) 20 M. 153; 16 M. L. J. 48. ` pl 
(0) 8 34.520; 12 I, A. 116; 4 Bar. P. O. J..-638 (P, 0.) 


- title than with another. 
_ cause of action alleged is that the defendant 


But after 
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of the Calcutta High Court in Kámini Kant 


Banerjee (2) and to the decision of the 
Bombay High Court in Rakhmabai Piraji 
Sapkol v. Mahadeo Narayan Bundre (8), He 
also referred me to the decision of the Privy 
Council reported as Saminathan Chetty v. 
Palaniappa Chetty (9). 

On a careful consideration of the question 
and ofthe authorities . placed before me. 
by the learned Advocates on either side, I 
have come to the conclusion that the plain- 
tiff’s present suit is maintainable and that 
thera is no bar to the present suit by virtue 
_ of the provisions of O. AKALI, r. 1 (3), Civil 
- Procedure Code. The presentis not a case 
where the plaintiff being owner of the pro- 
perties and the defendant being a trespasser, 
the plaintiff claimed relief in the first suit 
tracing his ownership to, say, a Will in his 
favour, and in the second suit tracing his 
ownership to, say, his being the heir of 
the lastholder. In such cases, both the 
suits are based -upon plaintiffs titles as 
owner,and the defendant is no more con- 
cerned with any one source of the plaintiff's 
In cases where,the 


„got possession of the properties from the 
'plaintiff by virtue of a contract entered 
into by the defendant with the plaintiff, the 
question is different.. Prima. facie the plaint- 
iff is entitled to file separate suits againstthe 
defendant when they are based upon separate 
contracts. If a suit based on a contract 
alleged to be made by the plaintiff with the 


. defendant fails for proof of such contract, a 


second suit based on plaintiff's title as owner 
and alleging the defendant.to baa trespasser 
would prima facie not be barred by reason 
of the prior suit. Ramesam, J., at page 
 144* formulates the propositions that 
may {be gathered: from the decisions on 
the point. The. second proposition laid 
down by his Lordship is." where the first suit 
was to redeem one mortgage, it does not bar 
a Suit to redeem a mortgage of a different’ 
date, though the property sought.to be 
redeemed: and the principal, amount of 
mortgage are identical Ramaswami Ayyar 
v. Vythinatha Ayyar-(10), Veerana Pillai v. 


7 21 0. 265.. > 
8) 43 Ind. Cas. - 752; 42 B.-155;- 20 -Bom, L. R. 


5. z M is 
(9)26 Ind Cas. 228; 41 I. A, 142; 18 0. W. N, 617; 
17 Law Reports 56; 83 L.J. P. C. 181; (1914) A, C, 
618; 110 L. T. 913 (P. C.). pu TU er 
(10) 26:M; 760; 13:ML. L. .J.7448.. ^.  -:. — 
mos 


Muthukwmara Asary (11), 
TRE Raman v. Thiruthiyil Krishnen 
the first suit was 
. the relationship of landlord and tenant 


-between ‘the plaintiff .and the défend- ` 
ant (and not on plaintiff's title as owner ` 


or otherwise), a second suit based on 
title is not barred." "Mangalathammalv. 
Veerappa Goundan (12). The fourth pro- 


position is where the plaintiff sought to 


‘recover & property asowner,a second suit 


io recover thesame property also as owner 
is barred;even though the details for the 


ownership are different from those in the 


first.” Thus the decision of Ramesam, J., ` 
ihe ' 
view I take ofthe law on the point, and I. 


as I understand the same supports 


am unable to see how thatdecision helps 
the defendant inthe present case, The 
decision of Bashyam Iyengar, J., in Rama- 
swami Ayyar v  Vythinatha ,Ayyar (10) 
has been the subject of much discussion. I 
wish to quote a passage from the judgment 
. of the learned Judge which occurs at page 


. 775* of the report "Every transaction of lease - 


imposes on the lessee the obligation of 


delivery to the landlord of possession of | 
: the property at the expiration of the lease... ` 


Such obligation on the part of the lessee or 


obligation operates as an executory contract. 
. The cause of action, therefore, in a suit 
based on a lease or mortgage arises ex con- 
tractu and is baeed upon a contract, Such 
a. suit, therefore, could be no bar to a sub- 
^ sequent suit based upon the plaintiff's title 
` agBinst the same defendant asa trespasser, 
the real test is whether the cause of action, 


or transaction on which the two suits are 


: based, is the same, and not where the 
transaction is sought to be established in 
different modes or by different means,” 
. .Applying the above reasoning, adopted 
. by learned Judges in the various cases cited 
above, to the present case, I think that the 
; first suit, based on the contract of trustee- 
ship, could not bar the present suit brought 
on the footing that the defendant is a 
trespasser, The learned Advocate for the 
‘appellant, however, sought to distinguish 
the above cases on the footing thatin a suit 
for ejectment based on an expired lesse 
. the scope ofthe suitis limited to the proof 
of the lease, since when once the lease-is 
m 27 M, 102. . . co | 
: . (12) 52 Ind. Cas. 813; (1919) M:-W. N. 287. 
^ CwPageof20M.—|Ed] > .- -- 
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The third ‘proposition is "where argued that in a suit based on plaintifi's 
based merely on 


: proved, the defendant, the tenant-—is estop-' ` - . = x 
: B du cr quee et P -~ (18) 11 Ind, Cas, 447; 34 M.: 257 at’ p. 265;'15-U, 


eL; T, 863738 1747129 (P. 0.) 
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ped from denying the landlord's title, and is 
bound to surrender poseession, and ‘he 


title as owner against the defendant as 
trespasser, the scope of the suit is not in 
any way thus restricted. With all respect. 
I fail to see how that distinction helps him, 
in the present case; for, following the same 
reasoning, the plaintiff may say that the 
former suit was based on the contract of 
trusteeship and was; in the same way, of a 
limited scope, since’.a trustee could not 
deny the title of the cestui que trust. As” 
remarked by the Privy Council in tlie ‘case 
reported as Srinivasa Moorthy v. Venkata- 
varada Iyengar (13): “No person. who has 
accepted the position of trustee and has: 
acquired property in that capacity can be 
permitted’ to assert an adverse title on his 
own behalf until he has obtained a proper 
discharge from the trust with whichhe has . 
clothed himself." If a suit brought on a 
specific lease is no bar to a subsequent suit 
brought to recover possession of the same 
properties based on the plaintiffs title 
as owner alleging the defendant to be a 
trespasser, (as the decided cases amply 
establish), I fail io see how &.prior, 
suit based on a contract of trusteeship~ 


i : would bar a subsequent suit to recover 
- mortgagee arises from the transaction of | 


‘, lease or mortgage which in respect. of’ such ' 


possession of the same properties based 
on plaintiff's title as owner and treat- 
ing the defendant as &' mere trespasser. 


‘©The series of ‘acts’ or ‘transactions’ alleged 
‘to exist”, giving rise to the reliefs claimed 


(see O.I, r. 1, Civil Procedure Oode) are, . 
I think, different in the two suite, and l 
am of opinion that “the subject-matter” 
and "claim" in the two suits, are’ different 
within the meaning of O. XXIII, .r. | (3), 
Civil Procedure Code. Iam supported .in 
this view by the decisions. of this Court. 
reported as Pandillapalli Singa Reddi v. 
Jeddula Subba Keddi (1), Thrikaikat 
Madathil Raman v. Thiruhiyil Krishnen 
Nair (5) and Mangalatthammal v. Veerappa 
Goundan (12) and, as I understand the 


. judgment, also by.the decision in Naina 


Muhammad Rowther vw. Abdul Rahaman 
Rowther (4). B m 
The cause of action stated in the. prior 
suit to recover immoveable property, some 
moveable property and for accounts treating 
defendant as & trustee is different from the 


. cause of action stated in the’ present suit 


which is to recover possession ofimmioveable 


W. N. 741; 8 À. L. J. 774; 13 Bom. L. R. 520; (1911) 
2 M. W.N. 379; 14 C. L.J: 64; 91 M.. L.J. 669; 10 M, 


br- +` 


ri 
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property (thé claim for moveables though 
inoludéd in the prior suit—is omitted in 
the present suit being barred by limitation) 
and mesie profits; the reliefs claimed are 
different. The present is based on the 
aljegation that the defendant is a mere 
*respasser and that he trespassed on the 
property on the death of the plaintiff's 
father. Ithink that the ‘subject-matter’ 
and ‘the claim’ in the two-suits are different. 
The -withdrawal of the former suit without 


permission ofthe Court would not, in my. 


sviéw, constitute:.a legal bar- to the plaintifi 
maintaining the present suit, .. under 
©. XXIII, r.-1 (3), Civil Procedure Code. 

. For the above reasons, I think that the 
contention of the appellant should be 
overruled; the second appeal is. accordingly 
dismissed with costs. 2 o3 
: I-grant leave to appeal. 

LVN, V, ' Appeal dismissed. 
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MADRAS: HIGH COURT. 

P Oivit APPEAL No. 247 or 1927 © 

mi . AND | 

CiviL Revision PErITION No. 1125 

oF 1926. 
July 31, 1929. 

Present :— Justice Sir Kumaraswami 
_,Sastri, KT., and Mr. Justice Pakenham 


i Walsh. 
. TUMMALAPALLI SUBBAYYA— 

: PLAINTIFF—ÁAPPELLANT . | 

2. versus 

E TUMMALAPALLI PAPAYYA 

. AND OTHERS —DEFENDANT3— RESPONDENTS. 

eArbitration and award—Suit for partition—Defend- 
ant appointed to divide properties—F'inal decree passed 
on receipt of report without further trial or notice to 
parties— Procedure, legality of. 

' In asuit for partition, after the preliminary decree 
was passed, the plaintifiand the lst defendant filed a 
statement agreeing to abide by the decision of the 
3rd defendant, and the suit was adjourned, no time 
being fixed. Some timeafterwardsthe 3rd defendant 
filed in Oourt an award or list of division. No 
notice of this was given to the plaintiff nor was any 
day fied for the filing of objections. On the next 
day a final decree was passed in terms of the award: 

= Held, thah the eourse adopted by the Court was not 


‘SDBBAYYA UV, BAPAYYA, ` 


r 
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in accordance with any of the provisions of thë 
Code. Ifthe Court wanted to appoint anarbitrator 
under Sch. II of the Civil Procedure Code, it was 


- bound to passanorderto that effectand fix a date 


for the'return of the award and also fix a date for 
objections being filed. The passing of the final 
decree without further trial and without notice to 
parties was wholly irregular whether it was considered: 
as an award oras Commissioner's report. 


Appeal against a decree of the Court 
of the Subordinate Judge, Narasapur, in 
Original Suit No. 51 of 1922. 

‘Civil revision petition presented to.the 
High Court under s. 115 of Act V of 1908 
praying the High Court to revise the said 
decree of the Oourt of the Subordinate 
Judge, Narasapur, in O. S. No. 51 of 1922. 

Mr. V. Viyyanna, for the Appellant. 

Messrs, K, Ramamurti and D. Venkatarat« 
nam, for the Respondents. | 

JUDGMENT,—Tbhis appeal arises out 
of a suit for partition filed by the plaint- 
if. A'preliminary deoree was passed on 
9nd December, 1924, After the preliminary 
decree there were some proceedings for 
getting 2 final decree and after examination 
of two witnesses the plaintiff and the lst 
defendant filed a statement agreeing to 
abide by the decision of the 3rd defendant, 
This was on the 28th of October, 1925. 
The suit was adjourned, and no time was 
fixed. On the 18th November, 1925, the 
commission was revoked as the Commis- 
sioner who bad been appointed under the 
preliminary decree did not submit his 
raport One witness was examined on the 
28th November, 1925, and his statement of 
account Ex. A was put in. The lst defend- 
ant put in an application on the 30th 
November, 1925, stating that the drd 
defendant had got his report or award ready 
and wanted a decree in terms of that. 
It is clear from the records that there was 
no such division then ready. What hap- 
pened was that on the 22nd December, 
what is called an award or list of division 
was filed by the 3rd defendant. No 
notice of this was given to the plaintiff 
nor was any day fixed for the filing of © 
objections. On the next day a final decree 
was passed in terms of the award. 

The appellant who isthe plaintiff con- 
tends that the whole procedure is illegal, 
that a reference to arbitration could not 
under the Second Schedule of the Oivil 
Procedurë Code be made unless all 
the parties consent, that in this case, 
admittedly the 4th and the 2nd defendants 
did not consent, that under the Code some 
time has to be fixed for the return of the 
award and:in this case no time was fixed, 
that-uünder the Limitation Act he has got 


6. l RALLABANDI BOBDANADRI-9, BYAMALA RAMIRBDDÌ, 


10 days time: “to: file objections, but “in 


this case no such time was given and’ 


there was no notice given ofthe filing of 
the award and so treating itas an award 
it is invalid both at its inception and in 
the procedure adopted for its being 
corporated in final decree. 

For the respondents, defendants. Nos. 1 
and 3, it is contended that. there was no 
reference to arbitration, that under the 
preliminary decree itself a commission 
was appointed with duties specified in it, 
that that Commissioner did not carry out 
his work; that that commission was 
superceded by an: order of Court dated 


the 18th November, 1925, and that what - 


really happened was thatthe 3rd defend- 
ant was appointed Commissioner in .place 
of the old Commissioner and that the 


report which he sent was not really an: 


award but only a Commissioner’s report. 
Unfortunately there is nothing in the 
reeord to show that the 3rd defendant was 
appointed either as an arbitrator or as 
Commissioner. On the whole the course 
adopted by the lower Court seems to be, 
if we may. say 80, not in accordance with 
any: cf the provisions or the- Code. If the 
Court wanted to, appoint -an arbitrator 
under Sch. If of the Civil Procedure Code, 
it was bound to pass.an order to that 
effect and fix a date for the return of the 
award and-also fix a date for objections 
being filed. What really seems to have 
been done in this case is that immediate- 
ly after the report was filed on the 22nd 
December, 1925, without any further trial 
the. Court passed a final decree in terms 
of. that report. This we consider to be 
wholly irregular whether we consider it 
as an award or as Commissioner's report. 
We do not think that it is capable of 
being treated ae an award and tbe respond- 
ents did not contend that it isan award 
and it was, therefore, merely a Commission- 
er's report. . : ; 
We think that the . whole proceedings 
“which led to the paseing of the final decree 
must beset aside and we direct that the 
matter be disposed of by the Judge by 
appointing a Commissioner afresh and 
giving the parties the usual time to file 


. objections and dispose of the case accord- 
ing to law. 
The cost will abide and follow the 
result. 


The Court-fee will be refunded. 

No order is nezessary on the civil revi- 
sion petition. 
UY. N. Ye. 3 


in-’ 


Decree-set aside, _ 


133 I: C. 1930 ; 
. MADRAS HIGH COURT. . 
Szoonp OIYIL AppEAL. No. 1901 5f 4925. 

; August 14, 1929, 
Present :—Mr. Justice Sundarem ` 
. Ohettiar. 
RALLABANDI SOBBANADRI— 
PLAINTIFF—APPELLANT 
l versus l | 
BYAMALA RAMIREDDI AND OTBERS 
DEFENDANTS— RESPONDENTS.. 


Civil Procedure Code (Act V of 1808),. s. 47, O. XX, 
v. 12—Suit for possession without prayer jor” future 


‘profits—Decree including direction as to future profits 
. 


— Separate suit for future profits, whether lies. 

Where in a suit for specific performance .of & con- 
tract, execution ofa sale-deed and recovery of ;pos- 
session, there was no specific prayer for awarding 
future mesne profits but the Court gave a direction 
in the’ decree that subsequent mesne profits should be 
ascertained and embodied in the final decree, and the 
plaintiff without making an application to that Court 
in that suit as required by sub-r. (3) of r. 12 of O. XX, 
Civil Procedure . Code, fbr an enquiry into mesne pro- 
fits filed a separate.suit for the recovery of the-same: 

Held, that the suit was not barred either by the pro- 
visions of s. 10 or 47, Civil Procedure Code, and was 
maintainable, - 


Second appeal against a decree of the 
Court of the Principal Bubordinate Judge, 
Kistna . at Masulipatam in Appeal Suit 
No. 76 of 1925 (A. S. No. 90 of-1994, | 
Sub-Court, Bezwada) preferred against that 
of theiCourt of the District Munsif, Bezwada, 
in O, S. No. 3 of 1922. | 
Mr. P. Satyanarayana Rao, for the Appel- 
ant ` 

Mr. P. Somasundaram, for the Respond- 
ents. 


JUDGMENT.—This second appeal 
arises out of a-suit brought by the plaintiff- 
appellant, for the recovery of-a certain sum 
of money on aecount of mesne profits for 
Fasiies 1328 and 1329 either from defendants 
Nos. 1 and 2 or from defendants Nos. 3 and 
4.Ín the first Court, the plaintiff got ‘a 
decree for a lesser amount and he preferred 
an appeal and the other side put in a me- 
morandum of -objections. The lower 
Appellate Court in dismissing the appeal 
and allowing the memorandum of objections 
dismissed the plaintiil’s suit on a pres 
liminsry ground that it is unsustainable. `» 

In the written statement filed by defend.’ 
ants Nos. I and 2 they took an objection 
that this suit was barred under s. 47, Civil 
Procedure Code, but no issue was framed 
on that point. In the :lower Appellate 
Court, that question was however consider- | 
ed. The real positionin this esse is this, | 
In the former suit between the same. parties, : . 


‘thé present plaintiff sued for the specific, 
performance ofa contract -of.sale by tHe ^. 
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execution of a sale-deed in his favour by 
deféhdanta Nos. land 2and for recovery of 
possession cf the property after ejecting 
defendants Nos. 3aud 4 therefrom and also 
for the recovery of Rs. 50 as damages (vide 
Exe A.) Itappears from this ‘that there 


was no specific prayer in that plaint for the . 
awardingof future mesne profits. However 


the Court which decided that suit gave a 
direction in the decree that subsequent 
mesne profits should be .ascertained and 
embodied in a final decree. Without 
making an application to that Oourt in that 


suit as required by sub-r. (3) of r, 12 of: 


O. XX, Civil Procedure Code for:an enquiry 
into mesne profits, the plaintiff has filed the 
present suit for the recovery of the same. 
It is perfectly clear that an application 
under O. XX. r, 12 for the aforesaid pur- 
pose is not an application in executiou at- 
tractitig the provision of s. 47, Oivil Proce- 
dure Code. This is not a matter that must 
be decided underjs. 47 Civil Procédure Code, 
and, therefore, that section is clearly no bar 
to the maintainability of the present suit. 
We have next to see whether under the 


Oode there is anyother bar to the main-. 


tainability of this suit. The only section 
which seems tobe applicable to a case of 
this kind iss. 10, Civil Procedure Code. 


That section enacts that no Court shall pro- ' 


ceed with the trial of any suit in which the 


‘matter in issue is also directly and sub- . 


stantially in issue in a previously institut- 


ed suit between the same parties, : We have .- 


to see whether the issue arising in the pre- 


sent suit was also directly and substantially . 


in iesue in the former suit. As observed 
already, in the former suit there was not 


even a prayer in the plaint for the award of ` 


future mesne profits and consequently there 
could have been no allegation in the writ- 
ten statement traversing the right of the 


plaintiff in respect of future mesne ‘profits. : 
But, howéver, the Court under the wide : 


discretion vested in it by r. 12, O. XX, Civil 
Procedure Oode, chose to give a direction in 
the preliminary decree for tue ascertain- 


ment of future profits and for the passing Of ~ 
a final decree after such ascertaiiment. Itis : 


admitted that till now the plaintiff has not 
put inany application in the former suit 
asking the Court to make an enquiry and 
ascertain the profits, That being so, it 
seams to me extremely doubtful whether 
the matter now in issue in the present suit 
can be deemed to have been a matter direct- 
ly and substantially in issue in the former 
suif. According tor. 1, O. XIV, Civil Pro- 


* cedure Code, issues arise- when 8. . material... 
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proposition of fact or law is affirmed bythë ` 
one pariy and denied by the other. If re- 
gard be had to this. section, it cannot be 
said that till afterthe filing of the applica- 
tion aforeszid, in the former’ suit, the 
question in issue in the present suit has 
also become a matter in issue in the 
former suit. We arenow at a stags when: 
it cannot be said that this matter has also 
been the matter in issue in the former sult. > 
The mere fact that there is a provision in. 
the decree for the ascertainment of mesne. 
profits cannot be deemed to be a bar: to the 
present suit, unless a specific bar is shown 
to exist under. 10 of the Oode or under 
any other provision contained in it. - lis. 10 
cannot be applied to this case, there is no 
other provision in the Code precluding the 
plaintiff from filing this suit. 

The guit being maintainable, ib is unne-' 


essary to go into the other question whe- 


ther this suit can now be allowed to ‘be 


"converted into an application and, if so, ° 


whether such an application would be with- ' 
in time or not. I am of opinion that the de- 
cision of the lower Appellate Court on this - 
preliminary point is wrong. Thé decree of 
the lower Appellate Court is set: asideand 
the appeal is remanded to that Court for 
disposal on the merits. The parties in. 
this second appeal will bear their respeetive : 
costs and the other costs will abide the 
result of the appeal in. the lowér Appel- 
late Court. 

(ourt-fee paid.on the memorandum -of: 
appeal will be refunded to the appellant. 

y. N. Y. Appeal remanded; 


MADRAS HIGH COURT. 
OrviL APPBALS Nos, 212, 257 AND 407 of 1925 
t "o AND- 

Lerress PargsT APPEAL No. 308 or-1920. 
| September 18; 1929. | 
Present:—Jdustice Sir Kumaraswami 
Sastri KT., and Mr, Justice Pakenham 


alsh. | : 
N. P. NALLAPERUMAL CHETTI— 
DA4FENDANT— APPELLANT 
versus  - v 
VALLIYAPPA OHETTI AND otness— 
PLUNTIFE AND DEFENDANTS- RESPONDENTS. 
Civil Procedure Code (Act V of 1908), Ô: XX, r. 16— 
Suit for accounts —Prelimanary décree and direction’ 
to take accounts, whether necessary vm every case. 
Ordinarily in.a case foran account, even though | 
the ‘defendant may deny his'accountability, the pro- * 
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er courseis to passa preliminary d 

X, r. 16, Civil Procedure Oode, and send the case 
for taking accounts. But if it appears at the hearing 
that the issue is so simple and so clearly raised, and 
met by evidencé as to be ready for decision at that 
time and the taking of accounts. will be unnecessari- 


ly lengthening the proceedin j 

À AL gs without any b l 
to the parties, 1t 18 open to the Court to Proceed 108 
decision of the éase without -sending it for taking . 


accounts. [p. 9, col. 1.] 


. Messrs, T. M. Krishnaswami Iyer and R. 


Seturama Sastry, for the Appellant. 


_ Messrs. M. Patanjali Sastry and C. S. 

: argued is that. t not have. 

JUDGMENT T.—These appeals arise out . “alle es Oued In D 
of a suit filed by the plaintiffs, the lst 
plaintiff claiming to be the legatee under 

the Will of his grandfather, for an account - 

of the estate and for possession.. He also - 


Rama Rao Sahib, for the Respondents. 


wanted damages for -misfeasance and mal- 
feasance oí the executors. The executors 
are defendants Nos. 1 and. 5, The lower 


Court passed; a decree in plaintiff's favour: 
ae | ür..: 
The Ist defendant's ease was that the jt 
defendant was managing the estate till his . 
disappearance in 1915 and that his manage- ^ 


ment was merely formal, i.e, he merely 


signed in the deposit account and the. 


receipts Exs.IV and IV (a). The 5th defend- 
ant was admittedly ie heard of p 7 


or 6 years before the suit and he is not 


heard of even now. . His son has been im- 
pleaded as being & member of the undivid- 
ed family. The Sth defendant is ex parte. 


The 6th defendant's. mother and j 
í : B. uard 
in her written statement denied that the i 


5th defendant (her husband) ever took part 
in the management of the estate. Upon 
this issues were raised and the case. went 
to trial. It was found that:the 5th defend- 
ant did take partin the management of 
| the estate, that he putin monies and collect- 
ed monies and that he also sold an item 
of property in which the testator bad a 
third share. Out.of the monies which be- 
longed io the estaté and which were in- 
vested, there was a claim in the plaint for 
Rs, 40,000 against the 7th defendant. This 
represented monies belonging to the estats 
- which had been invested. The Subordinate 
Judge passed a decree for Rs. 40,000 with 
interest at 6 per cent. per annum In 
Appeal No. 120 of 1925 we held that 
the amount in deposit with 7th defend- 
ant was not Rs. 40,000 but Rs. 37.100 
on the date of the plaint and "we 
modified the decree by - allowing 


Rs. 37,100 with interest as stated above, 


That money hás been paid into Court and 


there i8. no question of any loss to the 


estate so’ far as that money is concerned. 


. -NALLAPEREMAL CHRTTI 2, VALLIYAPPA OHETTI, 


` Council decision in 
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subject-matter of the Appeal Nọ. 257. The. 
Subordinate Judge found that there was 
one more item for which the defendants 
were accountable and this was a sum Of. 
Rs, 3000 proved to have been collected by. 
the 5th defendant. He. allowed that sum: 
with interest at 9 per cent, per annum. Aé. 


regards that sum it is not disputed before. 


us that that-sum was collected by the 5th, 


defendant ss. that is proved beyond ell. 
doubt by the account-books filed .. What 18. 


allowed Re. 3,000 and interest but that ar 
account, should have been directed to be 


taken and the 5th defendant giyen;an Op-- 


portunity of proving certain expenses whic 
he had incurred for the.estate and which 
he was entitled to credit for. 
case was closed the 6th defendant put in 


which showed dealings by 5th defendant 


When the 


a. pétition. saying that certain accounts. 


with the estate were found behind some . 


vessele in the. house and wanted admis- 
sion of these .booke, The Subordinate 


Judge, in our opinion, rightly rejected the | 


petition, The question raised in Appeal 


No. 407 by Mr. Padmanabba Ayyangar is- 


taking accounts, and he refers to the Privy 


. that the Judge ought to have passed a pre- . 
liminary decree and then sent the case for 


Hurronath Roy Bahado- - 
. or v. Krishna | Coomar. Bukshi (1), and to . 


Mohesh Chunder Bose v Radha Kishen Bhat- |. 


tacharjee (2), 
Nath Roy .(3), Raghunath v. Ganpatji (4), 


* Ayeshabat v. Ebrahim Haji Jacob (5), Thiru- 


kumaresan Chetti v. Subbaraya Chetti (6), 
and Ram Dass v.. Bhagwat Dass (7) in sup- 
port of his 
connection 
the 
to 136 


Degumber Mozoomdar v. Kali . 


view. He also refers in this. . 
to O. XX, r. 16, Sch. I of. 
Givil- Procedure Code and rr. 120: 
of the Civil Rules of Practice., 


(Mofussil). -There can be -little doubt on.. 
these authorities that ordinarily in a. 
case for an account, even though thedefend- : 
“ant may deny his accountability, the pro- - 
per course is to pass a preliminary decree | 
and ‘send the case for taking accounts, - 


But we do not think that it follows that in 


every case irrespective of other consideré- . 


bound to send the case 


tions, the Oourt is 
Their Lordships of 


for taking accounts. 


awa 


the Privy Council in desling. with: this . 


(1) 18 I. A. 123; 14 C. 147; 4 Sar. P. O. J. 751 (P.-C).- 


2) 6 O. L. J. 580; 12 O. W. N. 28. . 
3) 7 C. 654; 9 O. L. R. 265. 
(4)27 A. 374; A. W. N. (1905) 3. 


T . (5) 32 C. à 10 Bom, L. R. 117. “| 
except as regards: interest which. is the... MAA Loi 3TA W. N. (1909) l 


^ 
Pd 


123 T, 0, 190. 


`a ‘œ e. L = "s i 
point make a reservation, At page 133* they 
Slate: = *.' - zug kah ici Aa ah Nan 


L 


‘ts a = wai O ' A Q0 a i 
. "Their Lordships are not expressing 8n. 


opinion that in a suit for account it may 


not appear at the hearing that the issue ` 
- ant.. But in view of the fact that the 


is, so simple and so clearly raised, and met 


t e T . i 
- by" evidence as to be ready for decision 


st that time. But the general” rule is the 
other way”. Order XX, r. 16, also dóes 
not make it.imperative to pags a preliminary 


decree apart from any other considera-. 


tion. All that r. 16 says is thata prelimi- 
gary decree may be passed where it is 
necessary in order to ascertain the amount 


of money due toor from any party, that ` 
In the pre- 


an account should be taken. 
sent case we have the fact that so far as 


the liability of the defendants is concern- . 


ed, it is Rs. 40,000 which was claimed and 
ultimately decreed, ‘not having been dis- 


puted by the 7th defendant except asto 


Rs. 3,000 and odd’ which he says was not 


deposited. His solvency was not disputed 


and he has paid thesum due into Court. The 
only question between the executors and 
the plainiiff was whether the Rs. 3,000 was 
collected. As regards asum about Rs. 780 


- which was got by the sale of the village, 


that there was a sale-deed and that the 


amount was received isnot disputed.’ The - 
plaintiff will be entitled toa half of that ` 


amount. -As regards the Rs, 3,000 as we 
have said before, it is proved beyond all 
doubt that and itis not denied before us 


that that sum was collected by the 5th ` 


defendant. Therefore, when the case came up 
for disposal, there was the Ra, 3,000 proved 
to have been collected and no denial in 
the ‘written statement that the amount 
was ‘ever collected. No statement was 


made that any expenses were incurred, nor : 


did the 6th defendant ask the J udge at 


that stage to allow the expenses he had 


incurred in connection with that item. 
The petition to file account-books said to 
have been discovered behind some brass 
i ise was rightly rejected. It, therefore, 
65,10 our opinion, in the category c 
cases which the Privy Council d e 
ag cases where the facts are so simple that 
the taking. of accounts will be unneces- 
sarily lengthening the proceedings without 
any benefit to the parties. It may be more 
complicated if in Appeal No. 257 the ap- 
pellants insist on the usual procedure being 
adopted by reason of other items being 


charged. But their Counsel does not want, - 


the.case to be sent back fora prelimin- 


: . 
y 
wwe B ee 
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being passed which will only - 
mean unnecessary lengthening of the pro- `. 
ceedings without any. material benefit to : 
any body. F 

Appeal No. 212 is filed by the Ist defend- . 


plaintiffs who are appellants in Appeal . 
No. 257 do not object toa decree making - 


. the 6th defendant liable'in the first instance - 


for monies collected the further point raised 
needs no consideration. m 

Then we come to Appeal No, 257 filed by :. 
the -plaintiffs. Their Advocate confines . 
his case to two points (1) that the Sub- - 
ordinate Judge was wrong in giving in- 
terestat 6 per cent. on the Ra. 37,000 which 
was in the firm at the date ofthe plaint : 
and he must have given 9 per cent. and 
(2) that in making the 6th defendant liable 
in respect of plaintiff's share of the village - 
sold by the 5th defendant, Rs. 390 should. : 
have been awarded and not Rs. 360. So: 
far as the deposit with the 7th defendant 
is concerned the lst plaintiff repudiated 
the terms under which it was made, on : 
the ground that the arrangement during 
his minority does bind him. The arrange- 
ment was that the amount should be paid 
to both the lst’ defendant and the 7th 
defendant who it was said ‘were acting in 
plaintiff's behalf at the time of his mar- 
riage. The right of the lst plaintiff to 
recover the sum is now disputed. The 
question of interest between the date of 
plaint and the decree is a matter in the 
discretion of the Oourt, and the Subordi- 
nate Judge allowed 6 per cent. Itis not, 
quite clear that if-he had been given the 


- tavanai rate of interest which . fluctuates, 


he would have got very much more than 
Rs. 8 or & per cent. Interest has been given 


. && 6 percent. on the principal and interest 


due at the rate of the plaint and a large 


portion of Rs. 37,000 represents accrüed 


interest, In these circumstances we do not 
think that’ there is any ground for interfer- _ 
ing with the discretion of the Subordinate 


' Judge who gave 6 per cent. on the -total‘of . . 


Rs. 37,000. . i pF- XL. ee ees m. Eng 
Then ss regards the claim for a third 


-share in the sale-proceeds of lands, the 
‘amount got by the 7th defendant, was — 


Rs. 780 and it isadmitted by his Advocate , 
340 would be the proper . 


will bs ; 


t- =- J 
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No. 212 the decree will be modified by. 


stating thatthe amounts of Rs. 3,000 and 
Rs. 390 with interest would, in the first 
instance, be recoverable from the6th defend- 
ant out of the joint family properties of 
the said defendant and that the portion 
not recovered will be made recoverable from 
the Ist defendant. Hach party will bear 
his own costs. Appeal No. 257 is dismissed 
with costs, one set given to defendants 
Nos. 1,6 and 7 to be apportioned in pro- 
portion to the amounts in respect of which 
they are interested in the appeal. | 

The Ist plaintiff was the legatee under 
the Will. The 2nd plaintiff was not born 
then. The lst plaintiff .himself was about 
four years old at the date of Will. The 
2nd plaintiff was added to present any 
objection as to non-joinder. The decree 
refers to “plaintif” which evidently means 
the lst plaintiff. 

The decree will, therefore, specify that 
the amounts will be payable to the lest 
plaintiff. 20 

In the view we have taken in the main 
judgment, no orders are necessary in the 
Letters Patent Appeal No. 308 of 1926. 

v. N. Y, Appeals Nos. 257, 407 dismissed. 

Appeal No, 212 allowed in part. 





MADRAS HIGH COURT. 
O21MINAL RavisioN Oases No. 391 oF 1929. 
| AND 
ORIMINAL Revision Parition No, 304 oF 
l 1929. 

October 16, 1929. 
Present:—Mr. Justice Jackson. 
KRISHNA PANNADI—Accosep— 

EE: PRISONER 

VETSUS | 

EMPEROR —Orros1TE PARTY. 
Criminal trial— Case and counter-case— Proper mode 
of trial—Practice—Case ending in conviction in one 
and other being dropped—Accused, whether prejudic- 
d. . 
° It isa generally recognized rule thatacaseand a 
counter-case should be tried in quick succession by 
the same Judge, who should not pronounce judgment 
till the heering of both cases is finished thereby pre- 
. eluding the danger of anaccused being convicted be- 
fore his whole case is before the Court, and also pre- 
venting there: being conflicting judgments -upon 
similar facts, although itinfringes the fundamental 
principle that the Court mustnot importany facts 
into a case which are noi to be foünd upon the record 


ofthatcase. [p. 10, col. 2.] 
There isno clearlaw as regardsthe procedure in 


counter-cases, T defect which fhe.legislature ought;to_. 


remedy. [ibid. 


' KBIBENA PANNADI V. BMPAROB, 


128 I. 0, 4930 
Where the counter-case was taken up efor, trial first. ` 
at the instance of the Public Prosecutor and upoh.its 


* ending in a' conviction, the Public Prosecutor with 


drew the other case and it did not appear thatthe ac« 
cused was ever warned that if the Judge was: against 
him on the first case, the second would be dropped; 
Held, that the procedure adopted prejudiced dhe 
accused, ashe was not given the opportunity whiclf 
he was entitled to expect would be given him 
examining all his evidence. (p. 11, cols. 1 & 2.] ' 


Petition under ss. 435 and 439 of the - 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment, . 
dated the 18th March, 1928, of the Court’ 
of Session of the Coimbatore Division, in 
Cr. Appeal No. 8 of 1929, preferred against 
the judgment of the Court of the Assistant 
Sessions Judge of Coimbatore, in 8. O., No.. 
158 of 1928. 


Mr, K. S. Jayarama Iyer, for the Peti- - 
tioner. - ; 
The Public Prosecutor, for the Crown. . 


ORDER.—The petitioner has been 
sentenced to one year’s rigorous imprison- 
ment for stabbing a manin the neck with 
a spear, and 6 monthe’ rigorous imprionment 


. concurrently for hurting a man in 8 O. 


No. 158 of 1928, Coimbatore. In 8. OC. 
No. 157 of 1998 he was the complaint, with , 
the plea that certain of the prosecution - 
witnesses in S. O. No. 158 had set upon 

him. : 

There is no clear law.as regards the pro-. 
cedure in counter-cases, 2 defect which the 

legislature.ought to remedy. 

It is a generally recognized rule that 
such cases should be tried in quick succes- 
sion by the same Judge, who should not 
pronounce judgment till the hearing of 
both cases is finished. 

This precludes the danger of an accused . 


. being convicted before his whole case js- 


before the Court, and also prevents there 
being conflicting judgments upon similar 
facte. But at the same time the rule 
involves obvious difficulty. It seems to : 
infringe the fundamental principle that the' 
Court must not import any facts into a . 
case which are not to be found upon the, 
record. To take an illustration, suppose - 
in the first of the cases, the accused : 
succeeds in showing that the prosecution 
bas failed to prove its charge, and then 
in the second case, the same accused as 
complainant goes into the witness-box and 
bresks down in cross- examination so as to 
convince the Court that the truth lies with 
the other side. Can the Court be expected 
to-dismiss this circumstance from its Minds ~ 
and if it does not do so, what legal justifi- 
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cation is there for importing. it into the well within his rights in acceding,’ The. 


case already heard? . : 

The only way in which such a procedure 
can be justified is by setting up a fiction 
that the case and the counter-case. are 
really one; and this fiction should be made 
& reality by statute. If a Court were 
empowered to link cases, as they link files 
ina secretariat, there would also be the 
incidental advantage of a great saving of 
time. At-present in each case the evidence 
of every witness must be fully recorded and 
what P. W. No. 1 says for the prosecution 
in one case must all be written out again 
when he repeats it as D. W. No. 1 in the 
other case. 

But whether there is & statutory enact- 


ment or not, the point remains that for. 


practical purposes a case and ‘its counter: 
are one, and it is this that makes these: 
general observations particularly germane. 
to the present case. l 

Because the lower Courts have entirely 
ignored this principle, the learned Assistant 
. Sessions Judge, when the two cases were 


referred to him, changed their order for. 


some reason whieh the record does not 
divulge, and proceeded to try No. 158 before. 
No. 157, Then when No.158 wasconcludedhe 


wrote his judgment upon it and the Public. . 


Proseeutor had no other course open to him 
than to withdraw No. 157 which that judg- 
ment had irrevocably discredited. -. 

"The learned Sessions Judge on appeal: 
finds that this procedure did not prejudice: 
the accused. ‘There was no restriction 
regarding the manner in-which he might: 
defend himself.. There was . nothing to 
prevent him from examining in his defence 
all his own prosecution witnesses." 

That, no doubt, is true; but on the other 
hand, there was nothing to compel him to do 
so; and when he.expected all these prosecu-: 
tion witnesses to be examined in his own 
case, he was probably, well advised not to: 
subject them to an earlier cross examina-' 
tion. Was the accused ever warned that if 


the Judge was against him on the first’ 
ease, the second would be dropped? Pre-: 


' sumably not; and if'he was not warned, 
it can never be said that he was not pre- 
judiced. | 

. There was, as the learned Judge observes, 
no actualillegality in taking up this case 


first and disposing of it before the other. 


was heard; but it offends 
accepted. practice. ; 
He adds, ‘the Public Prosecutor having: 


requested that this case might be tried 


against the 


Assistant Sessions Judge should certainly 
have left a note explaining on what the 
request was based, and why he.acceded. 
In its absence, there arises a suspicion that 


the Public Prosecutor suggested that he 


would succeed in No. i58 and then it would 
not be necessary to try 157; and if so, the 


suggestion was scarcely proper. 

As the accused was not given the oppor- 
tunity which he expected would be: given 
him of examining all his evidence there 
must be a re-trial. l 

There is one point upon which this Court 
offers no opinion, but which should be 
borne in mind. If it is found that the 
accused was going on duty (apparently the 
sentence was enhanced on some such con- 
sideration) what was he doing with a spear? 

The finding and sentence are cancelled: 
and petitioner is order to be re-tried by 
the District Magistrate or any Magistrate - 
subordinate to him having jurisdiction . 
and no previous connection with the ease, `: 

He may remain on bail till the case is: 
concluded. 2 x 

Y.N. V, ote Re-trial ordered, : 


= 


MADRAS HIGH COURT. 
ORIMINGL Reviston Cass No, 77 ok 1929 ~ 
AND 
OgIMINAL Revision Petition No. 63 or 1929, 
April 11, 1929, 
Present:—Mr. Justice Wallace. 
Mir HAMEED SAHIB—COMPLAINANT 
— PETITIONER ; 
| | versus l 
Syed ABDUL KHADIR SAHIB AND OTHERS. 
— AOOUSED —RE3PONDENTS, \ 
Criminal trial—Referred charge-sheet -by Police— 
Private complaint to Magistrate—No' orders on - com- 


plaint—Order on charge-sheet, | whether disposal of.. 
complaint. . < 

Where ona referred charge-sheet,a person filed a. 
complaint of his own beforea Magistrate, but though ' 
orders were passed on the referred charge-sheet, no 
orders were passed on the complaint: i 

Held, that the complaint had not been disposed of 
in a legal manner and must be regarded as being 
still pending. 


Petitions under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1828, praying 
the High Court to revise the: order of the 
Court of Session, South Arcot Division 
dated 78th August, 1924, in Oriminal 
Revision Petition No. 6 of 1928, against 


first, the Assistant. Sessions Judge was: the order of the Oourt of the 3rd Olaes 


. 12 THIRUTHIYIL UNNIRI KUTTI 9, NARAYANAN CHRTTIAR., 


Magistrate -of - Ohidambaram, dated the 
10th February, 1928, on the referred 
charge-sheet case entered as Serial No, 8 
of 1928in the Register of the said Magis 
trate. | 

Mr. K. Bhashyam Ayyangar, for Mr. J. R. 
Gundappa Rao, for the Petititoner. 


Mr..N. S. Mant, for the Public Prosecutor, 


for the Orown.  : 

Messrs. K. R. Subramania Iyer, A. 
Ramaswamy Ayyar and A. Viswantha 
Iyer,for the Accused. 

ORDER.—The present petitioner on 
the referred charge sheet, put ina com- 
plaint of his own on 8th February, 1928. 
I can find no order by the Magistrate 
disposing of that complaint. I gather, 
since the Magistrate has apparently taken 
ho:-further action on that complaint, that 
he regarded it as dispossd of by the 
order on the referred charge-sheet. That 
is not a method of disposing of a com- 


plaint known to the Criminal Procedure: 


Code. Unless, therefore, there is some 
other order unknown to me, disposing of 
the complaint in a legal manner, that com- 
plaint must be regarded as and .is. still 
pending and the Magistrate must take it 
up for disposal, after taking sworn state- 
ment and holding such enquiry as he 
considers necessary. I am asked to hold 
that there is no case on the merits worth 
enquiry. That is a -matter for the trial 
Court to consider and ‘decide whether 
the’ complaint ought to be thrown out 


without notice to the accused . or whether. 


üoiice ought to issue to them. The 
Sessions Judge's remark in the heading 
of the order of the Sessions Judge that 
accused were discharged appears to be 
wrong, as no notice ever went to them. 

I directthe Magistrate to take up the 
complaint, if it hasnot been disposed of 
by. & legal. order other than the order on 
the ,referred charge-sheet case, hold. such 
enquiry as he thinks fit, and. dispose of it 
according to law.. | . 
RMV 9 4 '  , Order set aside. 
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MADRAS HIGH COURT. `^ ~; 
SECOND Orvit APPEaL No. 127? ow 192p. - . 
April 30, 1929, 
Preseni:—Mr. Justice Krishnan Pandalar 
THIRUTHIYIL UNNIRI KUTTI— 
DsFrenpantT No. 3— ÀPPELLANT aie 
| versus T pni 

NARAYANAN OHETTIAR AND OTHERS 

—PLAINTIFF AND DEFENDANTS Nos, 1-& 2— . 
— RASPONDERN TS. 

Specific Relief Act (I of 187r), s. 12 (c) —Agreement 
to grant kanom, specific performance of, whether can. 
be granted, ` 

An agreement to grant a kanom is really and sub- 
stantially not for lending money but for a tenure in 
land, and the fact that one of the incidents of the 
tenure is that the kanom tenant advances money to, 
the jenmi and that there are stipulations for the 
return ofthe sum or such portion of it as is left after 
settling of arrears ofrent at the termination of.the 
tenure, is not sufficiént to make the contract one- of 
mere borrowing orlending. [p. 13, col. 1.] 

The ruleagainst granting specific performance of 
contracts to lend or borrow money has no application 
to such acase, [ibid.] l 

Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Malabar at Calicut, in A. S. No. 6 of 1926, 
preferred against that of the Court of the. 
Principal District Munsif, Calieut, in 0, S. 
No. 359 of 1922. = 

Mr, K. P. Ramakrishna Iyer, for the. 
Appellant. 

Mr. K. Kutti 
Respondents : 

JUDGMENT.—This second &ppealis 
from a decree of the learned Subordinate 
Judgeallowing the lst respondent's (plaint-: 
iff's) suit for specific performance of an. 
agreement, dated 30th May, 1922, between 
him and the 2nd and 3rd respondents 
(defendants Nos. 1 and 2) whereby the latter 
agreed to grant the former & lease on kanom. 
of their shop which was and is still in the 
oceupation of the appellant (3rd defendant) 
asa yearly tenant. The District Munsif 
found all the original defences to the suit on 
the merits against the defendants but 
during the trial raised at the request of 


Krishna Menon, for the 


. defendants an additional issue (5th issue) 


whether the plaintiff is entitled in law to- 
specific performance, On this issue he held 
against the plaintiff on the ground that the 


. bargain wasfor kanom which is virtually a. 


mortgage and that the plaintiff lender. 


` cannot getspecific performance of a contract 


to borrow. He relied on Meenaksai Sundara 
Mudaliar v, Rathnasami Pillai (1). The Sub- 
ordinate Judge confirmed all the findings 
of fact arrived at by the District , Munsif 


but took the view that the bargain was not 


(1) 49 Ind. Cas. 291; 41 M. 959; 8.L. W. 438; 35 M. L, ` 
e '. 


| 9, 489; 24- M- L, T. 315;.(1918).M. W, N.811. . 
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“one of forcigg a loan on respondents Nos, 
2 and3 (defendants Nos.1 and 2). He said 
"itis usual for jenmies to grant kanoms of : 
their: properties and the ténants to get 
‘them on payment of kanom amounts. In the 
present case the plaintifi is only seek- 
ing to enforce his rights to get -the 
kanom tenure which 
ing in Malabar in respect of the suit 
property.. After entering into a contract 
with plaintiff they have turned round and 
‘given the melcharth to. the 3rd defendant. 
The property, is usually held by kanom 
tenants. Therefore, the ruling in Meenakshi 
Sundara Mudaliar v, Rathnasami Pillai (1) 
cannot be said to be exactly applicable to 
the present case.’ 

The respondents Nos. 2 and’3 (defendants 
‘Nos. l and 2) have not appealed. But the 
‘3rd defendant, the yearly tenant of the shop 
who has been found by both the Oourts 
to have taken, after the agreement 
sued on and with knowledge of the same, a 
“kanom from respondents Nos. 2 and 3 is 
the appellant. His learned Advocate argues 
that-the rule that specific performance of a 
contract to lend or borrow will not be 
enforced appliesto' this case and relies. on 
tlie above cited decision and on Yadavendra 


‘Bhatia v. Srinivasa- Babhu (2) and Shaik 


Galim v. Sadarijan Bibi (3) and on the 
English decision cited therein which 
establish the rule.- Were this contract 


substantially: one for lending or borrowing .. 


as. distinguished from a contract fora well- 
‘known tenure of land prevalent ina part of 
the Presidency and subject to well-recognis- 
ed incidents, the -appellants argument 
would succeed. But if the contract.was 


really and substantially not for.lending 


money but for a tenure in land the fact 


that one ofthe incidents of. the tenure is 
that the kanom tenant advances money. to: 


the jenmi and that there are stipulations for 
the return ofthe sum or such portion of it 


as is left-after settling of arrears of rent at. 


the termination of the tenure, is not, in my 
opinion, sufficient to make the contract one 
of borrowing or lending. Bys.12 (c)of the. 
Sptcific Relief Act the Court may . enforce 


specific relief if the act agreed to.be done is. 


such that pecuniary relief would not afford 
adequate relief and the explanation says 
‘that a breach of contract to transfer im- 


moveable property shall be presumed to be : 


one not capable of adequate relief by com- 


(2) 80: Taid. Cas. 5; 47 M. 698; 20.L. W. 17.& 548; 47 
^M. L. J. 435; A. I.R. 1925 Mad. 62. 
(em, ind. Ons, 621; 430, 59; 210. Li d, „582; 19. e 


WIN: 
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is a peculiar hold- 


BE 


: pensation in money. To' those conversant 
with the system of. property holding in 
: Malabar, including in that expression ‘the’ 
whole: of the Malayalam speaking country, ‘it 
would certainly come as a startling surprise 
‘to learn that a bargain for a kanom was -one 
for money and not for land. Inthe States of 
Travancoreand Cochin,theState hasinterven- 
. ed by legislation to confer on the holders of 
this tenure rights of permanent occupancy 
which were imperilled by the development 
„of the notions of mortgage and redemption 
and second mortgage introduced by modern 
Courts interpreting western jurisprudence. 

It is !matter of public knowledge that 
similar legislation-is on foot in this Pre- 
sidency. Lawyers are familiar with the 


‘early controversies as to whether a kanom 


is a lease or mortgage. The early decisions 
on this topic which will be found set forth 
in Moore'e Malabar Law were thatthe kanom 
is a lease ora combination of a lease and 
mortgage. The modern doctrine, the result 
partly of legal analysis and partly. of con- 
siderations of. convenience is that it. isan 
anomalous mortgage. But to. give it a 
legal label which really means that -the so-- 
called mortgage is -liable to incidents in it 
‘by custom or by: contract. that do.not.fit in 
with any of the'recognisad formsof mortgage 
only ‘emphasises that that description alone 
: eannot be a guide in - deciding. whether the 
- transaction” is substantially. one for borrow- 
‘ing and lending monéy-or one by which-the 
kanom tenant bargain for a ‘substantial: in- 


-terest in the jenmi’s property for the purpose 
- of occupation,’ cultivation-and improvement, 
. I have no.doubt thatit is the latter and think 
‘that the rule against granting specific’ per- 


formance of contracts to lend or “borrow 


money has no application to this case-eyen 
if it should be held that the contract between 


the parties was one to grant. a kanomin the 
legal sense. 

But there is good reason io think: that.the 
contract, Ex. A, is an agreement for a leage 


.in.the legal Sense, rather, than one for a 


kanom in the légal sense. I have read the 
Malayalam original. No doubt, the word 
‘kanom’ and 'purappad' are used i in respect 
of the proposed document. . But admittedly 
the appellant was in occupation, only as an 
ordinary lessee and the word ‘charthu' is 


„used in respect of that lease as wellas in 


respect of the proposed document to the Ist 
respondent, The property concerned isa 


. shop. and not agricultural land. If as seems 
likely what was intended was to give the 


lst respondent a lease of the shop. for 12 


years the objection: to. granting specifo 


id 


. performance on the ground of lending and 


. Subordinate Judge was right.and dismiss , 


borrowing disappears. . 
On the whole I think the decree of the 


~ the second appeal with costs. 


The appellant's Advocate asks for leave 
io appeal. Seeing that the parties primarily 


.- affected, i. e., respondents Nos. 2 and 3 have 


not even appealed to this Court and that the 


‘document has already been executed in 


execution of the decree of the lower Court, I 
think that this is nota fit case for appeal. 
Leave refused. | 

Y. N. V, Appeal dismissed. 


MADRAS HIGH COURT. 

APPBALS Nos. 382 AND 323 oF 1924, 
'. April 3, 1929. 

Present: —Mr. Justice Ramesam and 
Mr. Justice Jackson. | 
Sri SUKRATENDRA TIRTHA SWAMI 
or KASI MUTT-——A»rPELLANT 
l versus 


. M.N.PRABHU- RESPONDENT. 
Civil Procedure Code (Act V of 1908), .s. 9— Caste 
—Ez-communication by Guru—No infraction of rules 


 ef.natural justice—Suit for damages—Malice, proof 


Where a .person has been. -ex-communicated 


` from his caste by the head'of the caste a suit ‘for dam- 
-ages.in respect of it will not lie, unless itis proved 


i 


ihat no opportunity was given to the plaintiff to offer 
his defence or any fundamental principle of natural 
justice was violated, 


Once it isfound thata recognised domestic tribu-. 


: mal hasexercised its function in-a legal manner, 


when condemning an.admitted.ofience ii requires 
overwhelming proof to sustain a charge ofin«lice, 


Appeal against a decree of'the Court of 
ihe Subordinate Judge, South Kanara, 


‘dated the sth May, 124, in O, B. Nos. 109 


and 52 of 1921, | 


- Messrs. T. Rangachariar and B, Sitarama 


Rao, for the Appellant. 

| Mr. K: Bashyam Aiyangar, ior the -Re- 

spondent. < ; 
JUDGMENT. — The plaintif, a 

Konkani Brahmin: of Mangalore, dined on 


. 24th October, 1920, in company with mem- 


bers of. various communities, including 
three Panchamas. 
caste offence by members of his caste to 


the defendant, the Swami of Kasi Mutt, 


who is the recognised tribunal for deciding 
such matters. The defendant took care 
‘to discover the true facts of the case (lix, 
XVIII, 20th November, 1920) and inter- 


'.Wijewed several persons. on behalf of: the 


SUKRATENDRA TIRTHA SWAMI OF KASI MUTT-v, M. N, PRABHU. 


This was reported as a 
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plaintiff; Srinivasa Pai and Venkata Rao 
first on the 11th November, and again.on the 
15th November; two Bhandarakars at about : 
the same date; and, after the 20th November, 


‘a regular deputation with full instructions 
of all that had to be said on the plaintiff's 


behalf. There is -some suggestion that 


these persons instead of stating plaintifi's 


case merely applied for an adjournment 
and fuller inquiry. This is very improb- 
able, but the point need not be laboured 
because plaintiff himself sent to the de- 
fendant-document, Ex. G, which is obvious- . 


ly the statement of his case, He admitted 


the defendant's right to.take prompt and 
immediate action in the matter and did not 
deny the truth of the complaint made 
against him; but he detailed several 
instances of other persons infringing the 
rules of the caste, and evidently meant to 
confront the defendant with the alter- 
natives of condoning or of condemning all 
the offences that were set forth. 

After receipt of this document the de- 
fendant ex-communicated the: plaintiff by 
his order (Ex. J.) of the 23rd November ` 
1921, "until further orders," Thereupon ` 
the plaintiff attempted to enter the temple 


frequented by his caste, and on admission 
‘being refused, launched a suit on 8th May, 


1921, for a declaration that the order of 
the defendant was illegal and the plaintiff 
was “in. caste’ (O S. No. 51 of 1921) and 


‘another suit on 22nd November, 1921, for 


Rs. 7,500 damages on the ground that the 
order was illegal and libellous (O. 8.-No. 


109 of 1921). 


The lower Court dealing with both suits 
in one judgment, decreed that^the defenda 


.ant's order wes null and void (O. 8. No. 52 


of 1921) and plaintiff was entitled to full 
damages (O. S. No. 109 of 1921). 

The defendant appeals ~ against both 
decrees. 

From the above recital of fact it is diffi- 
cult to: see ‘how plaintiff's private quarrel 
with his caste can concern the public Coyrts 
of law. The defendant's order is denounced 


in the plaint of O. S. No. 52 of 1921 as 


illegal because no opportunity was given 
to plaintiff to offer his defence; in other. 
words because the fundamental principle of 


audi alteram partem was violated. But 


obviously not only has defendant offered, 
but he. availed himself of the opportunity 
of presenting his defence, To urge that a. 
charge must be framed, that a personal 
‘interview is- essential, or that the Guru 
must sit at- the feet .of his disciple and" 


"]eern the correct interpretation ofthe e 
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sacred law, is idle embroidery of the main 
principle., The’ defendant ‘who received 
the vafious deputations sent by the plaint- 
iff, and perused Ex. G. cannot 
stretch of imagination be said 
offended fundamental principles, 

.lhen in both suits -an issue of malice 
‘was raised. Once it is found that the 
recognised tribunal has exercised its func- 
tion ina legal manner,. when 
an admitted offence, it requires overwhelm. 


to have 


ing proof to sustain a charge ‘of malice, | 


In these suits the proof adduced is meagre 
ebeyond description. Quite possibly the per- 
sons who formally brought the matter to the 
‘notice of the defendant may have been actuat- 
ed by malice; but unless he is proved to have 
conspired with those persons, that cannot 
affect the defendant. There is no evidence 
of conspiracy. The plaintiff's ninth wit. 
“ness, a respectable Vakil and bank presi- 
‘dent, candidly admits that | 
interviews which he had with the defend- 
ant he did not appear to him to be actuated 
'by malice, The learned Subordinate J udge 
(para. 53) finds that the defendant wished 
‘to make an example of the plaintiff for 
‘presuming to address to his Holiness a 
lawyers letter Ex. | and' Ex, G. This 
‘opinion he bases upon a detailed summary 
of evidence in the same paragraph, under 
fourteen heads, none of which afforded the 
‘slightest justification for his view, In euch 
Circumstances to: impute is to 
malice, . 
" And this is the whole relevant content 
of a case which contains a printed record 
of four-hundred pages, and occupied fifty- 
‘seven days in the hearing alone, It is a 
€rying scandal. A law-Court is not a hall 
of entertainment and any J udge alive to 
his proper responsibilities would. have 
disposed of this case in two sittings, ` 

We find in O. S. No. 52 of 1921 that the 
only ground which could have rendered 
the suit cognizable, viz, the negation of 
natural justice, is not established. The 
arder in question was issued without malice 
and-in good faith in the exercise of the 
defendant's spiritual authority. In O. 8. 
:No. 109 of 1921 (we find) that there is no 
proof of malice, and no lagal ground for 
‘damages, Reversing the deciees of. the 
lower Oourt, we dismiss both suits with 
costs throughout, 


OY. NL Y. . Decrees reversed; 


Suits dismissed. 


by ‘any ` 


condemning . 


in the several -matter of pleadings and for accuracy and precision 


exhibit . 


_ RATHNAS4B APATHY OHETTIAR v, AMMAKANNAMMAL, 15 


MADRAS HIGH COURT. 
ORIGINAL CIVIL APPEAL No. 33 or 1928. 
May 1, 1929. 

Present: —Sir Murray Coutts’ Trotter, KT., 
Ohief Justice, and Mr. Justice Pakenham 


| Walsh. 
R, RATHNASABAPATHY OHETTIAR— 
. PLAINTIFF—APPELLAN? 
l versus 
AMMAKANNAMMAL AND OTHERS— 


DEFENDANTS— RESPONDENTS. ' 

Practice—Pleadings and {issues—Necessity for pre- 
cision and definiteness—Allegations of fraud amd 
breach of trust—Necessity of giving particulars—Bur- 
den of proof of misfeasance. 

In the matter of pleading any charge. involving 
anything of the nature of fraud should be set out 
specifically with particulars where necessary. For 


- Instance, if breaches of trust are alleged on the -part 


of a ‘trusteeit is essential that they shall: be par- 
ticularised in precise detail such as sums of money or 
other items of trust property alleged to have been 
misappropriated. [p. 15, col. 2.] 

[Need for specification and particularisation in the 


in drafting issues emphasised.] 

The burden of proving misfeasance in the. ad- 
ministration.of a trustis upon those who allege .it and 
attack the trustees. [p. 18, col: 2.] ` 


Appeal from the judgment of Mr. Justice 
Kumaraswami Sastri, dated the 25th of No- 
vember, 1927, and passed in the exercise 
of the Ordinary Original Civil Jurisdiction 


.of the High Court in O. S. No. 595 of 1925. 


Mr. K.S, Krishnaswami Iyengar, for the 
Appellant. : 

Mesers. T. N. C. Srinivasa Varadachari, 
S. Ramaswami Iyer, M.S Venkatarama Iyer, 


E. V. Sundara Reddy and T. L. Venkatara- 


ma Iyer, for the Respondents. | 


| JUDGMENT. | 
Coutts-Trotter, C. J.—I have had the 
advantage of reading thejudgment prepared 
by my learned brother in this case and 


-I entirely agree in the result. I only de- 


sire to say one thing in this connection. 


There seems to me to be a grave defect in 
the method of pleading and stil more in 
the method: of drawing up the issues which 
‘appears to me to be finding favour in these 


Courts.: It is a settled .rule of. English | 
pleading that any charge involving any- 


thing of the nature of fraud should be set 


out specifically with particulars. where neces« 


sary. For instance, if breaches of. trust are 
‘alleged on the part of a trustee it is essen- 


tial that they shall be particularised in 
precise detail such as sums of money or 


other items of trust property alleged to 


have been misappropriated. Besides that 
safeguard we have the system in this coun- 
try of having issues settled before the trial 


. which. is-guppoged to. extract. from: the 


* Aa 


"dá 


pleadings the? matters which: are really in : 


disputé between the parties and to reduce 
them to a, series of short. propositions. 


That'is not part of the English system. - It 
‘is inherited from the Scottish system of 
. Jurisprudence... Not being, familiar’ with 
- that system I can express no opinion as to 


its meritse'or demerits in the country of its 
birth. But I do know this in a general 
way that a Scottish Judge who is settling 
issues treats it as à very serious matter and 


; Téducés his issues to'a high degree of pre- 


cision, ånd exactitude.even when full plead- 
dings are demandéd. In India I am afraid 


' the system of settling issues is 80 perfunc- 
' tory that the issues are really worse than ` 


useless as a guidance to the trial Judge. 


. That, at any-rate; wasin main my experience 
during the eight years in which I sat day 


by day on the Original ‘Side. Sometimes 
, the issues were vitiated by the fact that 
when one got into the: case it was quite 


--— 


obvious that they -put the onus on the 


-wrong party; sometimes. they were so vague 


as to be a‘less guide to what really was to 


. he tried even than the pleadings. I could 


not take a better example than the 7th issue 
settled in this case which runs as follows;— 
“Have the trustees been guilty of any, and 


“if so, what breaches of trust, misfeasance, 


malfeasance and non-feasance in respect of 
the trust estate?” That opens the door to 
allow the defendants to bring any sort of 
charge at the trial, unspecified and unpar. 


‘ticularised, and gives the plaintiff, whose 


Conduct is impugned no sort of notion what 
charge and howmany charges, all obviously 
of a very grave nature, he has to meet, I 
remember asking a very éxperienced and 
eminent County Court Judge in England 


-whether he did not find difficulty from the 


absence of regular pleadings in the County 


„Courts such as one would find in the High 


Court. He said, “No. I find that the parties 
know perfectly well what they have come 
to have decided and at the time their case is 
‘opened their Advocates know exactly what 


. matters to: direct my attention to.". Whe- 


ther that be correct or not, of course, I am 
not in a position to say; but of this, I am 
quite certain that, if one is to act on that 
principle not only issues but pleadings may 
just as well. beabolished to-morrow. That, 
{ think, is not right, especially in India be- 
cause I think the litigant ought to know at 
any rate, in general terms what case he has 
got to meet, and especially in cases where 
there are allegations of fraud and breaches 
of trust. I think that those matters ought to 
be: particularised to-à point at. which he 
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knows not merely generally but in: detail 
what he has to meet. I would personally 


suggest that: issues, settled as they are now 
settled. by & Judge who knows nothing 


“about the case and usually signs the issues 


drafted by &jOounsel who know little more, 
are worse than useless and have a fictitious 
importance which they do not deserve. -I 


would ‘far sooner see. attempts made by 


better instruction ‘in the Law Oollege and 
above all in the Chambers where the. bud- 
ding practitioner learns his business in 


the art of pleading with sufficient definite- 


ness to make it clear exactly what the 
Court is called upon to try. In every jury 
trial in England a junior Counsel for: the 
plaintiff before the case is opened summa- 
rises the pleadings giving the substance of 
them and concludes in these. words: “On 
that issue is joined and those are the is- 


“gues which you have to try;" anda good jun- 


ior will make it clear to the jury what ex- . 
actly are the issues raised by the pleadings 
and takes a good deal of trouble to see 
that his summary is correct and omits no- 
thing material. ` But, of course, with the 
laxity of pleadings which obtains in this 


‘country itis very difficult, itis almost im- 


possible that the issues settled on- those 
pleadings should not partake of the same 
laxity. The remedy appears to me to teach 
the budding practitioner to plead properly 


-and definitely, It should not be difficult to 


teach a young man how to plead. There is 
a very good work by Dr. Blake Odgers in 


"England and for the student it is not really . 


necessary to go to the large work by Bullen 


‘and Leake except for proper forms of;pleads : 


ing in particular classes of cases. Two books 
on pleading have appeared in this country, 
one by Sir Cecil Walsh, K. O., who re. 
cently retired from the Allahabad High 
Court, and the other a bigger book which 
I looked through at the time but the name 
of the author of which I regret to say I 
have forgotten. Of ‘course, at one time 
English pleadings were overlaid with techni- 
calities and‘ plaintiffs were often. none 
suited for some purely technical slip 
in the pleading and had to amend it 
and’ start all over again, all that -after 
witnesses have been summoned, briefs 
delivered and eyerything was ready for 
trial. That state of things was put an end 
to by the Judicature Acts and I think the 
present state of pleading in England, 
though it leaves room for making it quite 
easy to distinguish between the work of & 
neat and slipshod pleader, really does 
enable the Judge to know exactly what tht 
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pointe. ati issue -between the parties are.. If 
&- pleading i 3e vague and leaves. it. obscure 
as: tO, what: precisely is the. case. intended 
to be set-up, it is quite easy. for the opposite 
party to: take out. a, summons for. further 
and. -better. particulare: of -this or the other 

pgrferaph.of-the statement -of.. claim or 
defence-and hundreds of such. summonses 
Bre. disposed of, after hearing Counsel; iby;the 
Masters every. day in. Chambers... It sia: the 
rarest.thing in the world. to -have. applica- 
tions. for, particulars į. of - . allegations. . in? 
pleadings 3 in Indian-Court.-;IL. think: that 
what happens is,.that.the juniors in charge: 
of : ihe cases ‘trust, to. the settlement: of 
issues. to. bring. definiteness into the. case, 
a: hope in -which’ in my -expsrienca: they: 
have often been. grievously disappointed. 
and, of: course, at .that- stage the : leaders 
probably would. not- even -have consideret: 
the, case:at all which may not come ‘up. for. 
trial .for- months. Most; Indian pleadingé 
Bre ‘overlaid. with. pleading the-eyidenee in 
Support, of the. particular faeta. alleged: 
That is useless cumbering of them- but: 88} 
a rule it does not.. do.: mugh- harm., But in 
cases. where there. are. allegations: of. fraud: 
Or. (Kindred - allegations, - more : particulars: 
are absolutely essential and I:should-.like 
to.see the; Indian. student, and the: young 
budding, advocate put through areal course 
of proper ‘instruction in the art: of pleading. 
That. would bear.fruit in-time if it-is- proper- 
ly, carried, out. And. {think ib must; be: 
taught, in. the-.firsf.. instance by- English: 
Professors or English Barristers-who work-- 
ed. under . and. know. the English system. 
Lam not. gainsaying | that in the hand&:of 
experienced advocates -at-- the, trial, -the. 
opening of:.the. cases .of the. parties. gets. 
rid of a lot of -verbiage and. focuses the. 
attention. of ‘the Court. on what... is really: 
material and really necessary... ‘But, in my 
opinion, it is -almost impossible- to, gather 
it from the issues even with the assistance 
of the pleadings, which. I must honestly. 
confess, I think, are less loose and, vague in: 
tieir. terms.. than the majority of issues. 
framed . to-day. .The Indian system . of. 
pleading’ we have- adopted is; of COUTES,! 
taken from-the English system, of juris-. 
prudence. just as the framing of the, issues. 


je«taken from the. Scottish. system as L 


haye pointed out; but unfortunately; parti-. 


calarity and preciseness which areccharacter-; 


istic: of all.the very ably. drawn English, 
pleadings .are entirely absent from. Indian. 


pleadings for the .most part.. : There. aTe,” 
no “doubt, some well drawn. pleadings. in. 
India but almost invariably. these, are very: 


* 
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often ‘cases in: which ra summons has been 
taken:out:by the-opposite party. to compel 
the -Pleader on: ‘the other side :to*re.draft 
his: pleadings in: a‘ more: specific: : form; I 
think it;-would * be well worth while to 
have:a committee of légal: teachers: aid” ‘a 
few". practitioners ‘to-go; into this: matter 
and::considbri: whats suggestions’ ‘could be: 
fruitfully- made to-;bringsabout-a better 
: E: think the: presént . is: a. 
case in which. vague. pléadings.and vague. 
issues might. ‘have .led to serions embarrass-' 
ment or, even to a mis-carriage of: ‘Justice. .^ 
Pakenham: Walsh,:J .— This : 18 “al 
a cab by theist. ‘plaintiff / against. two. 
parts of the: decree in.O.'8. No. 595 of 71925.: 
The ‘suits arose: in ;the:following! circum- 
stances,.- The appellant is the adopted son: 
of-one:Rathnavelu'Ohetti'who was a Dubash’ 
in:Best:& Oo.: This Rathnavelu Ohetti was: 
a wealthy. gentleman: and.on the l&th: May, 
1919; he executed. a -déed.-of trust? setting: 
apart certain moveable: and "immoveable 
properties: for .certain. charities: and for. 
allowances to: Some of his relations.:; Effect: 
was given;to-the deed of trust :from" July, 
1919, ands the founder :.died. in-Fébruary, 
1929.:- ‘His. adopted «son; the - appellant, 
succeeded -his father ` as: : President- of the 
Trust:Board..:Owing «to the fall in value: 
of: the trest. properties,:the trustees: found. 
themselvee unablė-to: meet the. sums pay- 
able under: the;trust:deed- from the i Incoms: 
of-.the--trust: propérties.. They: passed a: 
resolution:in March, -1923, to. eut; down - the. 
allowances: -proportionately all - round, 
Thie. being; objected to by: some of the 
beneficiaries; an application was made on. 
the, Original "Bide: asking for directions for: 
the abatement.of ths provisions contained: 
in.the trust deed. : Waller, J., ordered that: 
à suit. should. be filed and. ‘consequently 
this suit, was filed by the. trustees. The 
materially.: . contesting defendants were: 
defendants-Nos. 11, 12 and 18; Of these: 
the llth: -defendant is the sister’s son of 
the founder.of.the trust. He ig really. 
responsible for any . serious opposition to 
the suit;scheme but he has not appeared. 
in this -Gourt : to. oppose the appeal, A 
Commissioner was appointed by ‘the Court 
to- go: into the accounts and submit his’ 
report. , His first report was dated the 15th 


‘March, 1927,.:andra, further. report was 


called . fòr: to ,take. accounts ' asto: what 
building. known. as “Kilton”:.cost for cone. 
struction and» how:much :of:the 'total cost 
had been taken-out of: the trust: funds. 
We;.are:not concerned.in this appeal with 
the matter of. Kilton", : The decree states, 
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in para. 2 that the Commissioner's two 
reports: be and are hereby confirmed, but 
with regard to the two matters on which 
this appeal is preferred and which are 
dealt with in paras. 4 and 5 of the decree, 
the Commissioner gives no decision ‘on the 
first and on the second his report does 
not support the order passed in the decree. 

The first is a matter of payment of 
Rs. 3,150 to the lst plaintiff between Feb- 
ruary, 1922, and April, 1923. According 
to the deed of trust, during the minority 
of the 1st plaintiff the sum of Rs. 350 per 
mensem was to be paid. to the wife of the 


founder which was to be for her own main- 


tenance and that of the first plaintif and 
for the education of the latter. After the 


first plaintiff attained majority, the founder's: 


widow was to get Rs. 250 per mensem and 


the lst plaintiff Rs. 350 per mensem. The 


Ilth defendant objected that the lst plaint- 
iff did not attain his majority until the 
7th April, 1923, whereas the trustees had 
been paying him at the rate of Rs. {350 
per mensem from February, 1922,.to April, 


1923, as if he had attained majority. The 


11th’ defendant, who, as stated above, has 
been the person really raising. objections 
to the suit,.made no clear statement on 
the point in his written statement. He 
merely states in para. 10 that the allega- 
tions in para, 9 of.the plaint are not quite 
correct. Paragraph 9'of the plaint states 
that, after the death of the founder, ex- 
penditure was considerably increased by the 


founder's wife and his adopted son becom-. 


ing entitled to the monthly allowances of 
Rs. 250 and Re. 350 respectively. All that 
the lith defendant does im para. 10 of his 
written statement is to recapitulate the 
exact’ terms of. the trust deed. He does 
not state definitely that the Ist plaintiff 
had: not attained majority or at what 
stage he actually did attain majority. In 
the written statement filed by the l2th and 
18th defendants, there is a definite state- 
ment that the lst plaintiff became entitled 
to a monthly. allowance of Rs. 350 only 
` on the 7th April, 1128, when he attained 
majority. There was no specific issue 


framed on the point and the only issue by 


which this matter can be said to be covered 
isthe general issue No. 7—“Have the 
trustees been guilty of any, and if so, what 


breaches of trust, misfeasance, malfeasance’ 


and non-feasance in respect of the trust 
estate?” The matters that were referred 
to the Commissioner were to take the 
following accounts, namely (a)an account 


gfthe: properties of the -trust estate-and (b): 


‘adoptive father together with 
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an aecount of the income that the said 
properties will fetch if proper “and reasone 
able care is exercised. Before the Commis- 
sioner, the 11th defendant led evidence as 
to the minority of the Ist plaintiff, The 
Ist plaintiff's Advocate seems very properly 
to have objected on the ground that dt 
was not a question referred to the Commis- 
sioner. The Commissioner, (while he took 
some evidence), probably in view of the 
factthat he was not asked to report on 
this matter, merely states. “if the Hon'ble 
Court accepts the defendant's contentions, 
the receipt of this item of money by the 1st 
plaintiff would be unauthorised." No 
evidence was led on the matter before the 
learned Judge whose only reference to it 


-in the judgment is as follows:— 


“The next question is as regards the sum 
of Rs. 3,150 which was collected by the 
trustees, after the death of  Rathnavelu 
Ohetti and taken by the lst plaintiff in his 
per sonal capacity as and for his allowance. 
So far as this is concerned, it is clear 
ihat- he was not entitled to any allowance 
until he attained majority. The Ist 
plaintiff has not shown how he was entitl- 
ed to this allowance. He will, therefore; 
bring back Rs. 3,150." 

In our opinion, the learned Judge has 
thrown the onus on the wrong side in this 
matter. It was for those who attacked. 
the administration of the. trustees to show 


that they had committed. -misfeasance in 


this respect. As noted above, the’ quéstion 
was not one referred-to the Commissioner 
and objection was taken bythe Ist plaintiff ^ 
to his enquiring intoit. The Commissioner 
gave no opinion on the matter and as no 
evidence on it was led before the learned 
Judge, there ie, properly Speaking, no 
evidence on the point and, therefore, the: 
alleged misfeasance.has not been proved. 
The learned Advocate for the appellant 
hae, however, taken us through the 
évidence adduced on the point before the 
Oommissioner and, in our opinion, the 
evidence on the Ist plaintiff's side is much 
superior to that adduced by the lith 
defendant.’ The llth defendant was the 
only witness examined to prove that the 
ist plaintiff was not a major when his 
adoptive father died. Now the lst plaintiff's 
| the llth 
defendant had filed a suit in 1922 of which 
the plaint is Exhibit H. The date of the 
plaint is unfortunately not given in the 
printed portion extracted and the date put 
in the index 15th July, 1917, is obviously 


wrong for the -suit was: only one of 19229; .. 
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In Exhibjt H, the-present first plaintiff was 
the 5th defendant and while, in the case 
of other defendants who were minors the 
fact is distinctly stated and “their ‘guardian 
named, the present lst ^ plaintiff- is not 
described by his adoptive father, (the lst 
* plaintiff in that suit), or by the present 11th 
defendant, (the . second plaintiff in. that 
suit), as a minor. This suit was, as regards 
his adopted son, a formal one by Rathnavelu 
and it is not alleged that there. was any 


When the 11th defendant was cross-examin- 
ed on this point before the Commissioner, 
he had no explanation to give and said he 
did notknow whether the averment in the 
plaint was right or wrong and that he 
signed it because Rathnavelu ‘Chetty aeked 
him to sign it. On the other side, the 11th: 
defendant. relied on Ex. IV. This pur- 
ports to bea copy ofa Transfer erti- 
ficate given when the lst plaintiff left 
the Lutheran Mission Secondary School at 


Purasawalkam and the entry relied on in it- 


is "date of birth as per Admission Register, 
~ 7th Aprill905." In’ the first place, the 
document itself has not been properly 
pori It is professedly a copy of the 
ransfer Certificate. The llth defendant, as 
. D. W. No. 1, says, he did not get it from the 
Head Master but from the 7th defendant. 
The latter -is not called nor is the Head 
_ Master called. “Even ifEx. IV be accepted 
_ Bs & corréct/ copy coming from proper 
oustody, it would not be evidence on the 
point of date of birth because it isa copy 
ofa copy. It is the Admission Register 
alone. which would be evidence of the date 
of birth, As .a matter of fact, Ex. IV 
possesses very suspicious features, We 
find in it purporting to be part of the 
document-"No. 61 of 1922-23". These 
certificates have gotto be given “ab the 
time the boy leaves the school for another 
school. How this number 61/1922-23 could 
“appear on a certificate that the boy left on 
30th April, 1915, has not been explained. 
Another suspicious feature is that the pupil’s 
"name is given there as R. Rathnasabapathy. 
. The lst plaintiff had admittedly not been 
" adopted at the time he left the school. His 
name was ther Manikkam, and his initial 
should have been “M” and it was only after 
his adoption that he would get the initial 
“R” of his adoptive father Rathnavelu. The 
lith defendant filed Ex II alleged to bea’ 
copy ofa Will executed by Rathnavelu 
~Ohetti on the 3rd February, 1922, in which: 
the lst plaintif- ig desoribed asa minor, 
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Notice was served ` on ‘the plaintiffs Vakil 
for the production, of this Will before the 
Commissioner but he refused to produce it 
on two grounds: (1) as noted above that this 
matter of the lst plaintiff's majority was 
not referred for enquiry to the Oommis- 
sioner and (2) that the Pleader did not 
represent the lst plaintiff in his personal 
capacity. but as a trustee. This is all the 


evidence about Ist plaintiff's minority. Not. 
_ only was there no specific issue raised on the. 
adverse interest between the plaintiffs in” 
“that suit and the present Ist plaintiff,” 


point but, assuming that such an issue was 
raised, the onus has been thrown on the 
wrong party. From a strictly legal point of 
view, there is no evidence at all and so the 
contention of Ist plaintiff's -minority fails. 
Even ifthe evidence tendered before the 
Commissioner be taken into account the ` 
evidence afforded by Ex. H is much better 
than that of Ex. IV which is really not: 
admissible at all and Ex. H is certainly 
II. We, there- 
fore, find that the lst pleintiff is not liable 
to restore the sum of Rs: 3,150. 

As regards the second: matter appealed ' 
against, this is dealt with in paragraph 5- 
of the decree.  It' concerns a&:'sum of 
Rs. 10,713-8 expended for the repairs of, 
the property known as “Rathna Villa" 
which the appellant has been ordered to. 
restore, As stated by the learned Judge; 
the trustees met and refused to allow a. 
claim which the 1st plaintiff had made 
with regard -to this expenditure. Vide 
Ex. Z. The learned Judge then proceeds:— 
- “The further question, however, arises as 
to whether.this sum of Rs. 10,713-8 whióh 
is now in dispute and which was claimed as 
now in dispute and which was claimed as 
having been spent.for repairs was money 
taken out of the trust funds or money taken 
outofthe private funds of Rathnavelu 
Chett?. On this partof the case the onus 


ison the lst plaintif, who claims this sum, 


to show that it was taken out of the private 
funds of Rathnavelu Ohetti. It-finds an 
entry in Ex. G-1 which is the trust 
account-book I am not satisfied on thé 
evidence before me that it has been proved 


that. this amount which finds a place in 


Ex. G-1 was really spent out of the private 
funds of Rathnavelu Chetti.” - 

The accounts, however, filed and exhibit. 
ed prove clearly that the expenditure. must 
have been out of the private funds. The 
Commissioner's report contains nothing to 
the contrary and the only reference in the 
report itself to this sum is where it jg 
merely quoted as acriterion for what would 
be reasonable expenditure on yepsjrs and - - 
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whitewashing of, buildings. - Turning to 
the accounts, Ex. AA shows that the 
total receipts of the trust fund. were 
Rs. 78,473-0-10, and the total expenditure. 
was. Bs. 1,10, 378: 68. Of this the trustees. 
disallowed a sum of Rs. 10,713-13-8 on 
account of improvements to. Rathna Villa. 
thus: reducing the net expenditure to 
Rs.: 99,664-9-0, Deducting from. this the 
amount collected Rs... 78,473 0-10, the. 
balance due .to the. founder's estate is 
Re. 21,191.89. „These are the accounts, 
which the Commissioner . has found correct. 
It is obvious, therefore, that this amount of 
Bs. 10,713-13-8.- _ which. the Ist plaintiff. 
spent for the repairs to Rathna Villa. 
must have been taken out of the. private: 
estate of Rathnavelu Chetti, because even 
after disallowing it from the expenditure, - 
there was still a-sum of Rs, 20,000 .and odd. 
due.to the estate. In. ‘other words, Ist. 
plaintiffcould not possibly have got. the. 
money out of the trust. He, therefore, is 
clearly not bound. to make. it good, The 
x da must ‘be allowed on -this point 
also. . 
In ‘the ‘result, the appeal is. "allowsd. 
throughout. . The. costs will be as’ follows: - 
The costs of -respondents- Nos. 25 and 26 
to come.out of the Trust Estate (Rs. 425).. 
The llth respondent to pay Rs.. 350 as and. 
for the -costs of the appellant and. the 
balance of the taxed costs to be recovered. by- 
the appellant from the. Trust - Estate. 
The respondent. or each set of respondents 
` who have appeared by their Advocates other 
‘than the llth respondent :to - be. paid 
Rs, 50 each out of the Trust. Estate. 

V. N, s Appeal allowed. 
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MADRAS HIGH COURT. 
O1vtL Suit No. 420 oF 1922 AND OIL 
Suit No. 510 or 1926, on TAE FILE oF- 

THE BOMBAY Hier Court 
AND ^ 
Orvin Soir No. 401 or 1927, 
April 23,1929. . . 
Present :—Justice Bir O. V. Kumaraswami 
Sastriar, KT. 
AKARAPPU VENKANNA AND. OTHEES— 
! PLAINTIFFS l , 
versus 


AKARAPPU OHENNAYYA AND OTHERS— 


- DEFENDANTS. - 


Civil Procedure Code (Act V of 1908), s. 2, cl. (5) — 
Provincial Insolvency Act(V of ,1920)— District Court’ 


of . Secunderabad, whether Foreign ‘Court—Adjudica- 


tion of person as 4nsolventin For ‘eign Court, whether” 


terminates execution proceedings:in British J ndia: . 


AKARAPPU VENKANNA V, AKABAPPO OHENNAYYA, : 
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Adjudication of a person as insolvent in a} Foreign 
Court does not put an end to execution proceeding i in 


USD India against the Deron adjudicated. a 22, 
eol. 9 
e adni is not.. part ofjBritish' India nd the 
District Court of Secunderabad is a- -Foreign Court; 
and so far as insolvency is concerned, there is nothing 
in the ‘Provincial Insolvency, Act which provides that , 
the Court in Secunderabad which is out of British " 
India, is to bedeemed a Court in British India. ` Ip. 
22, col. 1.] 

"Applications. io continue attachinent: 

Mr. S. Doraisami Iyer for. Mr. A. K. Ram- 
chandra Aiyer, for tho Plaintiffs in C. S.: No. 
510.of 1926. e 

Mr. V. V. Sri inivasa Iyengar, for the De: 
fendant in C, S.. No. 420 of 1922. "m 

Mr. T. Ramachandra. Rao for-Mr. A; “Ten. 
katasubba Rao, for the Official Receiver, in 
C. 8. No. 420 of 1922, . 

. Mr. T. G. -Raghavachari, for the Plaintif 
in O. S No..420 of 1922. 

Mr. 0. P. Srinivasa, for the Defendant No. 


# in C. S. No, 420 of 1922. - i à; zn 


-J UDGMEN T,—These_ applications: 
arise out of a preliminary decree ‘passed -in' 
Civil Suit No, 420 of 1922,-a compromise 
subsequent to the preliminary decree be- 
tween the parties to the-suit and an order by, 
me on an application, to confirm ‘the com- 
promise, ``.” 

The facts are Bonis" these: Civil. ‘Suit 
No. A20 of 1922-was filed. in this , Court. for 
partition of. the joint. family properties 
belonging to the Akarappu family. A-preli-: 
minary decree was passed. on the 5th Der: 
cember, 1922. , . On the 25th’ February, 1926,. 
the decree- holder 1 in, Civil Suit No. 510-of- 1996; 
on the file of the Bombay High. Court, who, 
had got a decree against the- plaintiffs in- 
Civil Suit No. 420 of 1922, -applied for an. 
attachment of the preliminary decree. The: 
decree of the- Bombay ‘High Oourt is dated: 
15th June, 1926, and.is for Rs. 53,230-9-0,. 
The execution application was transferred. 
to this Court by ‘an order, dated 22nd.. 
November, 1926. - On the 20th Decem-. 
ber, 1926, execution. was applied for, in thia. 
Court, by the decree-holder in the Bombay 
suit and the preliminary decree of this Court 
was attached. On the 5th, July, 1928, a com--° 


promise was entered into between the: 


plaintiffs and the defendants: in Qivil Buit 
No..420 of 1922.which is embodied in. a 


stamped document, dated 10th August, 


1928. Anapplication was-made in Oivil, 
Suit No. 420 of 1920 for a decree in terms 
of the compromise, and ‘it‘came on. before: 
me.on the 21st September, 1928; The -at-. 
taching creditor in Civil] Suit No..510 of: 
1926, (Bombay. High Court) pn before? 
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me and,objeeted to’ the compromise being 
*nade:& decree, as he had attached the pre- 
liminary decree.' ‘I went through the whole 
matter in my order, dated 2lat September, 
1928; and stated that a final decree would 
enot be ‘passed, uniess the amount payable 
to: the;.attaching creditor was paid into 
Oourt and dealt within the manner which 
l directed. .As there is some: question. as to 
the nature of my order, I may state at.once 
that what I have dons. and. what the:order 
Says is that, if the parties want me to pasa a 
final.decree in: terms of the compromise, 
that:can only. be done on the condition that 
the - attaching creditor, who opposes the 
application, is paid, and in the last portion 
of my, order this. is what I. say: ^ “ That 
the further hearing of this application for 
passing & final decree herein in terms of the 
‘said compromise do. stand adjourned, until 
after the defendants ‘Nos, 1 and 2 herein 
-pay the said: amount into Court as directed 
in:para..l above.” This amount was not 
pald-as:directed. There was. an appeal 
filed:against the order. and: stay obtained 
-which stay.. was subsequently discharged, 
but the appeal is still pending. -The con- 
tention-for the appellants here seems to -be 
that I should have. passed- an uriconditonal 
order irrespective of the. attachment- and 
any rights of the Bombay creditor thereon. 
Thats a-matter' which the Appellate Court 
has to-dispose of. After the.order which I 
passed, the plaintiff in Civil:Suit No. 420 of 
1922 was adjudicated an: insolvent on the 
15th October, 1928, by the District Judge of 
Secunderabad: . On the 28th of August, 
1928, the Master made an order- continuing 
the attachment, and the attachment is still 
pending.. ; . l g BS 
: Thera are.three applications filed .by -the 
Bombay attaching creditor." The first- ap- 
plication contains a number of alternative 
prayers, Prayer (a) is to.direct the defend- 
ants in Civil Suit No. 420. of 1922 to. pay 
into Court a sum of Rs, 63,407-4 0-;. prayer 


. (b) in thealternative is; why leave should 


not: be-granted to the applicant to execute 
the ‘order, dated the 21st.of September, 1928, 


* passed. on the application of the defendants 
, in, Otyil Suit No. 420.0f 1922; prayer (c) in 


the alternative: is, why the ‘compromise 
entéred into between the plaintiffs’ and the 
defendants in Civil Suit No. 420 of. 1922 
should not be made a decree ‘of Court and 
why liberty should not bs granted .to. the 
applicant to execute the said decree ; prayer 
(d) in the alternative is, why leave should 
not be given to the applicant’ to execute 
the terms contained in para, 8 of the pre- 


, | 
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‘liminary decrae,#Theré are two other appli 
‘cations for continuing the attachment. 


I shall deal with the first -application “and 
the alternative clauses therein contained, It 


'seeing to me to be/clear from the order 
which I passed on the application to passa 


final decres- on the 21st September, 1928, 
which I have already set out, that no decree 
has been passed in terms ofthe compromise, 


.All that I said -was that, if certain payments 


were made as directed by me, which would 


remove the obstacle raised by the attach- 


ment, l:wodld-then pass a final decrée in 
terms of the compromise ; because, if the 
attaching creditor is paid, there will be no 


‘question of objection to the passing of the 


final decree. . That:sum has not * beer paid 


‘and, therefore, matters*stand thus. There 


has been-a preliminary decree passed by the 
Oourt ; there is no final decree; an applica- 
tion to pass a final decree was made and 
granted on-certain terms which terms. have 
not been complied-with; and there is an 
appeal from my order which is pénding in 
the Appellate "Court. Under these cir- 
cumstances, it seems to me ‘difficult ‘to see 
how I can pass order on the first three alter- 
native reliefs claimed. They can only arise 
on the footing that there has béen a fina 

deeree passed on the compromise, - ' -> 

'^Se far-as-the attachment is concerned, 
the question i$ whether I should continue 
the attachment, and here I have to deal with 
the contention of the Official Receiver of 
Secunderabad, who appears by Mr. -Rama- 
chandra Rao. He has asked to be ‘made a 
party to these proceedings and ‘I directed 
him- to be- made a party, as I found 
it difficult to see how I -could dispose 
of: this:-matter ` without hearing the ob- 
jections which ‘the Official Receiver 
had. - His contention shortly is that under 
the terms of the Provincial Insolvency 
Act which is extended to Secunderabad and 
governs the District Court of Secunder- 
abad, the’ plaintiff in Oivil Suit-No. 420 of 
1922 having bees adjudicated an: insolvent, 
the ‘attachment, by the plaintif- in the 
Bombay Gourt,-of the decree -of this Court 
fails. -For the plaintiff in the Bombay Oourt 
it is conterided that the Secunderabad Court 
is aforeign Court and that the effect of an 
adjudication “in Secunderabad does- not 


‘affect the attachment’ of any rights in 
British India,--So far as the Secunderabad 


District Court is -eoncerned, there: can be 
little doubt that the territories within the 
jurisdiction of the Secunderabad District 
Court are not British India; these are ter- 
ritoriés -which have. been--ceded -by the 
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Nizam to the ‘British Government under 
treaty, I may, in this connection, refer to 
Lee Warner's “ Protected Princes of India." 
Ohapter XII, pages 331 to 342, as to the, way 
.in which Secunderabad came .to be. under 
British control. The District Court has 
been established in Secunderabad under the 
‘Foreign Jurisdiction Act, 1890, of the Impe- 
rial Parliament. Under this Act, notifications 
‘have been issued by the order in Council, 
dated llth June, 1202, and 4th February, 
1904, which are to be found in Macpher- 
son's '" British Enactments’ in Force in 
Native States" Vol. VI, page ?3 and Vol. I, 
page 252 respectively and the District Court 
of Secunderabad constituted. That Se- 
cunderabad is foreign territory is clear. I 
may in this connection refer to Hossain Ali 
Mirza v. Abid Ali Mirza (1). Reference 
has been made to 8, 2, cl. (5), s. 10 and ss. 


. 43 to 45 of the Code of Civil Procedure and . 
then it is argued from those sections that: 


the. Secunderabad .Oourt is* not a foreign 
Oourt. But as pointed out in Vulcan Iron 
Works Co. .v. Bishumbhur Persad (2) the 
fact that the Oode for certain purposes 
defines a ‘Foreign Court’ would not make 
that definition applicable in the case of all 
enactments. Thereis nothing in the Pro- 
vincial Insolvency Act as regards the defini- 
tion of a ‘Foreign Court. . No doubt, for 
purposes of execution or sending processes, 
the Governor. General-in- Council has made 
provision in the Oivil Procedure. Code, but 
itis only for those purposes. So faras in- 
solvency is concerned there is nothing in 
the Provincial Insolvency Act which -says 
that the Court in Secunderabed, which is 
out of British India, is a Court in British 
India Idonot think the Imperial Legis- 
lature has any power to legislate with re- 
gard to territories outside British India. 
‘British India’ is defined both in the 
General Olauses Act of 1868 and the 
General Olauses Act of 1897. It seems to 
me that the very notifications which consti- 
tuted the District Court of Secunderabad 
negative the idea that it is a Court in British 
India,, These are Oourts established outside 
British India, in pursuance of power con- 
ferred by the Foreign Jurisdiction Act; but 
these Courts though constituted by the Gov- 
ernor-General-in-Council, are really Courts 
in Native States. I may referin this con- 
nection to Secretary of State for Foreign 
Affairs v. Charlesworth Pilling & Co. (3), 


(1) 21 C. 177. 
: (2) 1 Ind. Cas. 927; 36 C. 233. 
(3).(1801) A. O, 373; 70 L. J.P. 0.25; 84 L.. T, 212, - 
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and Edith May Hallewell Carew, Hx parte(4). 
Jam of opinion that the District Oourt of 
. Secunderabad is a Foreign Court. 


The position, therefore, is that the plaint- 
iff in Civil Suit No.420 of 1922 was adjudi- 
cated a bankrupt in a Foreign Court. I do not 
think that such adjudication will put an end 
to all execution proceedings against the per- 


-gon adjudicated there, in British wee E 


Íar as British India is concerned, the 
cial Assignee takes the properties subject to 
all the equities. I may, in this connection, 
refer to Holthausen Ex parte, In re Scheibler 
(5) and Galbraith v. Grimshaw (6). It is 
stated that there is some difference as 
regards the effect of attachments in British 
India and English Oourts; but I do not 
think that that makes much difference, the 
principle on which the cases are decided 
being that the trustee in bankruptcy or 
Official Receiverin a Foreign Court cannot 


-take advantage on the provisions of law ap- 


plicable to Courts in British Indis,. as re- 
gards the ante-dating. I am, therefore, 


. unable to agree with the contention of the 


Official Receiver of Secunderabad that 
because of theinsolvency in Secunderabad, 
I ought not to continue the attachment and 
grant the prayers in the two applicatione, 
continuing the attachment. d 

I may state that, as regarda the execution 
of the preliminary decree, Mr. Doraiswamy 
Ayyar for the plaintiff wants only general 
leave to execute the preliminary decree and 
says that he does not press for execution of 
cl. (8), which is specifically stated in the 
summons. Theorder, therefore, on these 
applications is that the attachment of the 
preliminary decree will continue, until 
further orders of this Oourt and that leave 


-is given to the Bombay decree-holder to 


execute the preliminary decree. I decide 
nothing further as to the reliefs. he may 
claim in that execution, or the form which 
the application may take. 

As regards. the costs of these applications, 


I direct the taxed costs of all parties do: 


come out of the money which are paid into 
Court under the preliminary decree. The 


Official Receiver of Secunderebad will be ° 


at liberty to:take his costs out of any 
estate which may be in Secunderabad.. 
V N. V. Order accordingly. 
(4) (1897) A. O. 719. l 
(5) (1874) 9 Ch. 722; 44 L J. Bk. 26; 31 L, T. 13. 


(6) (1910) A. O. 508;79 L.J. K. B. 1011; -103 L. T. 
204; 17 Manson 183;-54S, J, 634. i 
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. MADRAS HIGH COURT. 

ÁpPEALAGaINST Ogpx& No. 150 or 1927. 
August 18, 1929. 
Present :—Mr. Justice Waller and 
|." .— Mr. Justice Cornish. | 
©. ° R.D.K. VENKATALINGAMA 
:'NAYANIM BAHADUR VARU— 
"^ DEFENDANT— APPELLANT 


Versus 
Raja DHANARAJ GIRJI— 
PLAINTIFF — RESPONDENT. 


- Res judicata—Application for execution of decree— 
mission to put forward plea of limitation—Order for. 


te application for. review, whether 
ies. 

Where a plea of limitation available to a 
judgment-debtor in respect of an execution petition 
is not raised and an order of attachment i3 made 
ex parte,. he- is concluded by that order and it is 
not open to him to seek to review that order on the 
ground of limitation. 

Rajah of Ramnad v. Vélusami Tevar (1), Chidamba- 
ram Chetti v. Kandasami Goundan (2), and Rajilagiri- 
pathy v.Bhvani Sankaran. (3) followed. 

Appealagainst anorder of the Court of 
the Subordinate Judge, Chittoor, dated 
the 21st September, 1926, in E. P. No. 5 of 
1923 (in O. 8. No. 42 of 1909 on the file of 
the District Court, Nellore). 

Mr. A.. Ramachandra Ayyar, for the Ap- 
pellant. . 

Mr. M. Patanjali Sastri, for the Respond- 


ent. 


JUDGMENT.-—The appeal in this case 
relates to the execution of a decree obtain- 
ed on 3rd March, 1911, by the plaintiff 
against the Rajaof Kalshasti. After some 
unsuccessful attempts to execute the decree 


in the Nellore District Court, the decree. 


was transferred for execution to the Ohit- 
toor Court. There was apparently consi- 
derable difficulty in discovering what pro- 
perties were attachable in execution of the 
decree, forit was not until January 1923 
that & schedule of properties was filed. This 
Bchedule adopted the particulars of pro- 
perty, consisting of seven lote, furnished by 
the defendant, thelegal representative of 
the orginal defendant, in a memorandum 
(Ex. A) filed by him in support of a 
counter-petition, in which he ‘alleged that 
the seven items were the personal property 
of the judgment-debtor and that these 
properties were alone liable for the decree- 
debt. Notice of this petition was ordered 
to go to the defendant, Thereupon a 
counter- petition was filed on his behalf, in 
which, notwithstanding the memorandum 
Ex. A, objection was raised that the pro- 
perties comprised in the memorandum were 
not li&ble.to attachment and stating that 
he would file his objectionsin detail ii-at- 


-barred by limitation.. :The 
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tachment was ordered. This he did not do' 
But'no sooner was the property ordered to 
be attached than three claimants arose and 
succeeded in getting;items Nos. 3, 4 and 6 
released ; and it appears that item No.5 
being subject to & similar challenge was 
not attached. The execution-creditor find- 
ing that the remaining .items were not 
sufficientto satisfy his decree debt, which 
amounted to Rs. 17,000 odd, proceeded to 
try and diseover other properties and on 
March 21st, 1924 he filed a petition for the 
attachment of 26 villages to be included in 
the schedule of properties already filed by 
him. This was M. P. No. 29 of 1924, Notice 
of this petition (Ex. B) was served on the 
defendant on the 21st May, 1924, and a copy 
of the same was duly signed by him in 
acknowledgment of such service. The 
hearing of the petition was fixed for. the 
8th July, 1924,and the respondent not having 
appeared, an order was made ex parte for 
the attachment of the properties other 
than five items which were excepted. 
Then, on the 29th July, 1926, the defendant 
filed petition M. P. No. 119 of 1926 for a. 
review of the ex parte order passed in July 
1924. The Subordinate Judge refused a 
review. It has been contended on behalf 
of the defendant in this appeal that the 
petition, M. P. No- 29 of 1924, was in effect a 
fresh application and could not have been 
entertained in accordance with s, 48 (1), 
Civil Proeedure Code, the applieation being 
after the expiration of twelve years from 
the date of the decree sought tobe executed. 
This would have been a very relevant argu- 
ment had it been urged ‘on behalf of the 
defendant at the hearingin the execution 
proceedings on the tth July, 1924. But 
the defendant having allowed the order 
upon that petition to pass ex parte he is, 
in our opinion, concluded by that order. 
The following passages from the judgment 
of their Lordships of the -Judicial Commit- 
tee in Rajah of Ramnad v. Velusami Tevar 
(1) appear to us to govern this case, In the 
Privy Council case application was made ' 
for review of an order-.allowing the peti- 


tioner to execute the: décree and to file a 


fresh application for attachment on the 
ground that. the. fresh application was 
Subordinate 
Judge had on review permitted the defend- 


ants to raise the plea of limitation. Upon 


this their Lordships observed :—‘‘The order 


(1) 59 Ind. Cas. 880; 40M. LJ. 197 at p. 900; 19 
A. L,J.168; 13L. W. 290; (1921) M. W.N. 51; 33 C. 
LJ. 218:25 O. W. N. 581; 23. Bom.AL. R. 701; 29 M. 
L. T. 345; 48 I, A. 48 (P.O). 4 
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‘of the.13th :-December,- 1915, is a: positive 
order that-the ‘present: respondent should 
be allowed to execute the decree. To. that 
order the plea of limitation, if .pleaded, 
would, according to the . respondents’ ` C280, 
have been a complete answer, and, therefore, 
it.must be taken that a decision WAS. given, 
against the respondents‘on the: plea”,--And 
their Lordships added :- "It was not: only 
competent for the Da respondents to 
bring the. plea forward on that occasion, 
but it was incumbent on them to. do ‘so..if 
they proposed to rely.on it". And it-was held 
that the plea. not having thén been raised, 
it was not.competent to the execution Court 
to admit the plea on :subsequent proceed- 
ings. This principle is further illustrated in 
Chidambaram. Chetti v.Kandasami Goundan 
(2) and in kajiagiripathy v. -Bhavani 
Sankaran (3), and-it:is, in our opinion, suffi- 
cient to disposé of the defendant’ s applica- 
tion for a review in this case. We accord- 
ingly dismiss bis appeal with costs. 


.OV.NCOYV. | Appeal dismissed. - 
(2) 74 Ind. Cas. 155; 46 M. 768; (1923) M. W. N. 571; 
45 M. L. J. 346; 18 L. W.'757; A. 1. R. 1924 Mad. 1. 
` (3/80 Ind.. Cas; 103: SI 641; 19 `L. W. 750; 47 M. 
Lr 4; (1924) M. N. 527; A. L R. 1924- Mad. 
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. SECOND OrviL APPEAL No. 637 oF 1925. 
‘August 19,1929. : dM 
Prese ent: —Hr. J üetice Ananitekrishna 
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` OHE NGALRAYA REDDY : 
AND ‘orauns-—Darexpants— APPELLANTS a 
l VETSUS | :."' i ae 
KOLLAPÜRI: REDDI—Prainriry— » 
RESPONDENT.: p volo 


' Civil Pr ocedure Code (Act, V -of 1908), ss. `-2; Je. 
Limitation.Act IX of 1908), Sch. I, Art. '181—Sale of 
exonerated defendant’ s properti in execution of € ‘decree 
—Symbolicat :delwery of «possession —Reinedy ‘of 'ag- 
‘arteved party, ` whether. by sùit- or..execution—Sale, 
whether void or voidable—Cause of.action,to apply- fer 
delivery of possession, when, , arises. under , Art. 181, 
Limitation Act.’ 

Questions relating fo excess: Lezéoution, if raised 
by a person who was a'party to the ‘suit; should not 
be raised bya fresh suit buf should be. ‘decided in 
execution proceedings only. Jp. 25, col! 2.] ,.. 

. Muthurvelu Pillai v. Vythilinga Pillai (1) and Ram 
Se ped: Nachiar v. Bethagurusami T hever (2), refer- 
red to 

A person against whom. no du ee has been passed 
nor order capable of execution has been made, is 
not a,judgment-debtor under the Civil Procedure 
1. although-he -is a B a Bocas -Suit.- :'[p. 96, 
co 


= 
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The Court has.no jurisdiction in- execution of a 
decree to sell the property ofa person against, whom 
no decree has been passed. Sucha sale-is void ‘and 
need not ba set aside and he-is entitled to ignore 
the sale until his possession is disturbed, when his 
right to apply for delivery of possession under Art. 
181 of the first Schedule of the Limitation Act. arises. 
[p.26, col. 2: p. 27, col. L]. : 

In &suit on a mortgage texsented. by one.of "M 
brothers against both, a decree was passéd against the 
mortgagor alone, the share of the other brother being 
exonerated. The decree-holder, however, proceeded 
to sell the entire property and purchased' ihe same 
himself in execution and obtained formal delivery of 
possession. : In a suit by a Vendee from the exonerat- 
6d brother, within three years from the date-of ;:disturD- 
ance of his vendee's possession, but more than three 
years from the date of delivery: 

Heid, that the question of excess delivery related 
to execution and must be determined in execution 
mo 47, Civil Procedure Oode: , [p. 25, col. 2}. ., 

- (2) that the suit could he treated as an application 
in execution; [ibid] ` 

(3) that the saleof the exonerated brother's share of 
oe property was- without jurisdiction and void ; -[p. 

co : 

(4) that the -article applieable was Art. 181, Limita- 
tion Act, and the right to, apply for. delivery of pos- 
session arose only when the possession was disturbed. 
[p. 27, col. 1.] 

Ap peal against'a decree of the Court 
of the Subordinate Judge, Chittoor,: in “A. 
S. No. 9 of 1923 (A. S. No. 438 of 1922, -Dis- 
trict Oourt, Ohittoor) preferred against that 
of the Court of. the. . District Munsif, 
Sholinghur; in O. 8. No. 9320f1991.  -- 

is Mr. S. A. Seshadri, for the Appellants: 

Mr. T:. L..Venkatarama Ayyar, for- the 
Respondents. 

J UDGMENT.— Certain dmmovesblà 
properties belonged:to- two "brothers, Muru- 
ga Pillai and. "Adiyapada Pillai. On the 30th 
February; 1895, Muruga Pillaiexecuted à 
mortgage hypothecating the properties in 
favour of the present Ist defendant.: On the 
foot of that mortgage the. .present.: Ist 
defendant instituted, O. S. No.. 755 of 1910 
against. both Muruga Pillai and. Adiyapada 
Pillai. But the decree passed in that duit 
exonerated the. sharé,of Adiyápadà „Pillai. 
Subsequently Adiyapada Pillsi filed; a suit 
for. partition against his ‘brother: Muruga 
Pillai to, which suit hé made the présent Ist 
defendant. also as party defendant. : ‘That 
suit was O. S. No. 421 of 1925. The partition 
guit was compromised and a definite. half- 

share in -the suit properties was allotted to 
Rara. Pillai, the suit being dismisséd 
against, the. present Ist defendant. ‘The 
Ist defendant decree-holderin O.'S.'No. 755 
of 1910 proceeded to execute his decree by 
bringing . to sale the entire. lands; Adiya- 
pada.Pillai naturally intervened and object- 
ed and claimed, exoneration. of his share, 


. namely, the.eastern balf, of ‘S.A. No. 372 


allotted to him by the final decree in. -the 


ar ded 12 
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partition smit. Though the partition decree 
was passed on & compromise between the 
brothers only and though as far as the 
present lst -defendant was concerned the 
order was that the suit be dismissed as 
egdinst him, yet the Court orderad that 
Muruga. Pillai’s western half alone should 
be-8old, and that the 1st defendant was not 
entitled to sell the share of Adiyapada 
Pillai in execution of the decree in Suit No, 
400 of -1910, When such an order was 
passed by, the Court, the lst defendant, de- 
eree-holder in O. S. No, 755 of 1910 dropped 
further proeeedings in execution, and had 
his execution application dismissed on the 
12th April, 1917. Subsequently it would 
seem thatthe Ist defendant again applied 
by means of afresh execution petition to 
have the entire lands sold in execution of 
his decree in O. S. No. 758 of 1910, The pro- 
perty was sold and he himself became the 
purehaser under Ex. IV dated 8th January, 
1918. In execution of the sale certificate 
he applied for and obtained delivery of ithe 
land including the eastern half of the land 
(vide delivery receipt Ex. V dated 7th 
September, 1918). lt is seen with reference 
to this Ex. V that it was only a symbolic 
delivery and not delivery of actual posses- 
sion after removing the person in posses- 
sion. 
' Adiyapada Pillai sold his rights in the 
eastern portion of the suit lands to the 
present plaintiff. under Ex. A dated the 
26th June, 1919. The suit which gave rise to 
this second appeal was instituted by the 
plaintiff as the vendee from Adiyapada 
Pillai under Ex. A alleging that the defend- 
ant obstructed him in July, 1919, when he 
went to take possession of the properties 
purchased by him. 
„The main .plea raised by the lst defend- 
ant was that a separate suit does not lie 
and thatall questions relating to excess 
delivery in execution of the decree in O. 8. 
No..4509 of 1910 to which Adiyapada Pillai 
wasa party should have been settled by pro- 
ceedings taken under s. 47 of the Civil 
Procedure Oode. The learned District 
Munsif overruled that contention and went 
into the merits of the-plaint allegations, 
holding that aseparate suit lay inthe cir- 
cumstances of this case... On the merits .he 
passed a decree in favour of the plaintiff, 
ihe Ist defendant preferred an appeal . to 
the lower Appellate Court along with his 
sons, the other defendants in the case. In 
thelows Appellate Court the question was 
again raised that the present suit is not 


maintainable having regard “to the pro- 
e jaba 
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visions of 5, 47 of the Civil Procedure Code. 
Thelower Appellate Court upheld that cone 
tention of the defendant, and P think it was 
right on that point. Section 47 of the Civil 
Procedure Code is clear that all questions 
relating to:execution, discharge or satisfac- 
tion of a decree should be decided by pro- 
ceedings under s. 47 of the Civil Procedure 
Oode, and not by a separate suit. The ques- 
tion of excess delivery relates to execution. 
That has been held: by. this High Court even 
in & very early case. reported as Muthuvelu 
Pill v. Vythilinga Pillai (1), see also- in 
Ram Kaitama Nachiar v. Bethagurusami 
Thevar (2) so that it is clear;.that- questions 
relating to excess-execution, if raised by a 
person who wasa party to the suit, should 
not be raised by a fresh:suit but should be 
decided in execution proceedings .only. 
The, lower Appellate- Court being clearly ' 
rightin that view, the question arose before 
it whether the present suit should be:treated 
under the circumstances as an application 
filed under s. 47. There were: difficulties 
according to some of the decisions: passed 
prior to the present Code. in so treating the 
same. To remove such difficulties, specific 
provision has been made in the present 
Code by s. 47, cl. 2, where it is specifically 
enacted that “the Court may subject to any 
objection as to limitation or jurisdiction, 
treat-a proceeding under this section as a 
suit or a sult as a proceeding and may, if 
necessary,order payment of any additional 
Gourt-fees."4 The circumstance that a plaint 
wes filed after paying a-higher amount of 
Court-fee could not according to the present 
Code be a.ground for not treating the 
proceeding as an application under s. 47; 
The only. further question would be 
whether there is any -question of limitation 
bar applicable to the plaintiff's case. The 
lower Appellate Court held that the appli- 
cation was not barred by limitation, observ- 
ing that Art. 181 of the Limitation Act appli- 
ed to the case and that the starting point 
of limitation should be taken to -be,. when 
the plaintiff was obstructed or -disturbed 
in his possession. I went into the evidence 
and came to a finding that it. wasonly in 
1919 that the plaintiff or Adiyapada -Pillai 
was disturbed in his possession and thatthe 
defendant had not been put in physical .pos- 
session in ‘execution of his sale certificate. 
The .suit having been filed.on the 23rd 
November, 1919, that ia, within the period of 


‘three .years -provided ‘by. Art,. 181 of the 
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Limitation Act the lower Appellate Court 
deeided the question of limitation against 
the defendants, and thus in the end confirm- 
ed the decree of the first Court. 

Against the decision of the lower Appel- 
late Oourt the defendants have preferred 
this second appeal. 

Both the learned Advocates who: appear 
in the case are agreed that the question in 
dispute is one covered by 8. 47 of the Civil 
Procedure Code. I think that the lower 
Appellate Court was rightin having.treated 
the plaint as a proceedig under s. 47 in the 
circumstances of this case. The only 
remaining question then is that of limita- 
tion. It was strenuously argued by the 
learned Advocate for the appellant that the 
lower Appellate Court was wrong in fixing 
the starting point of limitation in this case. 
He contended that the words of Art. 181,viz., 
‘when the right to apply accrues’ should 
-be read without introducing into the Article 
any further words or phrases.. According 
to the learned Advocate the right to apply 
accrued- the moment the delivery was 
affected and delivery was effected under 
Ex. V in favour of his client the auc- 
.tion-purchaser, on the 7th September, 
1918. The.Artiele does not say that the 
starting point is only from the date when 
the applicant had knowledge of his rights 
or when he was dispossessed. That being 
. 80, the learned Advocate argued that thie 
application—because the plaint filed in this 
case should be taken to be application for 
the present purpose was barred by limita- 
‘tion. He drew my attention to the case 
reported as Bihari Lal Mitter v. Tanik Lal 
Mandar (3) and also to the decision of Mr. 
Justice Jackson in: Kallepallà Pallayya v. 
Karri Bhimaraju (4) On bahalf of the 
respondent it was argued by his learned 
Advocate that this question must be decid- 

ed having regard to the accepted view, viz., 
that excese-sale in” execution is void. If 
excess sale is void, he contended that 
excess delivery also is void as such; and 
that as it has been.held that no suit need 
. be filed to set aside excess sales, it follows 
that no application need be filed to set 
aside excess-delivery and,it is only when 


the rights of Adiyapada Pillai or the- 


. plaintiff are in any way actually disturbed 
that their right to take any steps arises 
and that in this. particular case having 


"m 97 Ind. Cas. 798; A. I. R. 1926 Pat. 397; 8 P. L. T. 


(4) 84 Ind. Cas, 970; 47 M. L. J. 535; 20 L. W. 606; 
(1924 ) M. W. N. 759; A. LR. 1924 Mad, 859; 35M. L, T. 
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regard to the concurrent findirgs of both 
the lower Courts that the plaintiff's vendor 
was in possession till 1919 and that the 
defendant got physical possession only in 
1919, the (plaint) application filed in 192} 
could not be held to be barred, to. 

It seems to me that in such cases we 
have to keep in mind what exactly. is the 
nature and effect of such excess. sales and 
such excess’ deliveries. 

In the first place, the definition of the 
word 'judgment-debtor' according to the 
Civil Procedure Code is “any person 
against whom a decree has been passed or 
any order capable of execution has been 
made.” 

Now in this case the plaintiffs vendor 
was not a person against whom any decree 
had been passed or order capable of execu- 
tion had been made. Therefore, the Oourt 
had no jurisdiction to sell his property in : 
execution of the decree. The sale was thus 
ultra vires and void being in excess of the 
Court's jurisdiction, the jurisdiction of the 
Court being limited to execute the decree 
against Muruga Pillai, against whom only 
the decree had been passed. It does not 
follow fromm what I have said that if in 
execution proceedings in connection with 
a suit to which a person was a party any- 
thing happened which affected his rights, 
that he need not proceed under s. 47. The 
words of s.47 are wider and under that 
section even persons against whom no 
decrees have been passed but. who are. 
parties to the suit, have to come under 
8. 47, if any of their rights be infringed in: 
execution proceedings by the decree- holder, 
The procedure originarily available- by 
way of suits is substituted by one of apply- 
ing to;the executing Oourt by means of 
a petition. This is theonly effect of s. 47 
of the Code. The legal rights - of the 
parties have to be considered and adjust- 
ed upon that footing. | 

But it does not also follow that such 
persons are judgment debtors within the 
definition of the Civil Procedure Code. 

Now REajagopala Aiyar v. Ramanuyg 
Chariar (9) is a decision of & Full Bench 
of this Court which held that when notice 
required O. XXI, r. 22, Civil Procedure 
Code, was not given but the sale took place, 
such a sale was void. Being void, the sale 
need not be set aside, and as such sale 
need not be set aside the period of limita- 
tion, (comparatively shorter) prescribed by 


(5) 80 Ind. Oas. 92:47 M. 288; 46 M.L. J. 104; 19 p. 
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: Art. 166 would,not apply, so that. in cases 
where sales are held to be void. appropriate 
relief could be obtained by parties to the 
‘suit by proceeding under s. 47 the period 
..0f limitation being not the period pre- 
‘scribed for the setting aside of sales but 
the "general period of three years prescrib- 
ed by Art. 181, If excess sale is void and 
no notice need be taken of the same by 
:any parties to the suit, until their rights 
are actually infringed, I fail to see how 
excess execution could have any higher 
effect. In this particular case it is found 
that there was no notice to the plaintiff's 
vendor either in connection with the second 
application for execution which resulted 
in the excess-sale, or in connection with 
the delivery evidence by Ex. V. Exhibit 
V, I think, evidences only a symbolic 
delivery, under O. XXI, r. 96. The lower 
Appellate Court says with reference to 
this that "the delivery which the lst defend- 
ant obtained under Ex. V, was a mere 
formal one evidently." | 

If Iamrightin my view about the effect 
of this excess delivery, the plaintiff's vendor 
need not have taken any steps simply 
because there was this excess delivery in 
execution, He was not bound to apply to 
have the order relating to excess delivery 
set aside. If he could ignore that order as 
he could have ignored  the' excess. sale 
itself, what then is the real act by which he 
is aggrieved, in other words when does the 
right to apply accrue to bim within the 
meaning of Art. 181 of the Limitation Act, 
so long a8 he was in possession it did not 
matter to him what orders of excess sales or 
‘excess deliveries were passed behind his 
back. Ithink the lower Appellate Court 
was right in its finding that Art, 181 applied 
and that the application was not barred. 

I wish to notice the two cases that were 
cited to me by the learned Advocate for the 
appellants. The first case reported as 
Bihari Lal Mitter v. Tanik Lal Mandar (3) 
was acase where an application was made 
professedly to set aside excess sale. The 
Court; asi understand the judgment, held 
that'as the prayer was to set aside the sale 
the application ought to have been made 
. within the period prescribed by Art. 166. I 
do not understand the learned Judges to lay 
down anything morethan that, Ido not think 
that that case affords any guidance to me 
with reference to the question that I have 
now to decide. The decision of Mr. Justice 
Jackson reported as Kallepallt Pallayya v. 
Kargi Bhimaraju (4) deals with Art. 181 of 
* the Limitation Act. But his Lordship came 


OHENGALRAYA REDDY 9. KOLLAPURI BBDDTI, © — | oF - 


to the conclusion’ in ,that [case that the 
application was not barred’ by Art, 181. His 
Lordship had before him an application for 
restitution made after the expiration: of 


three years from the date, as I take 
of the sale. It .was argued that 
the applicant was ‘entitled to deduct 
the time prescribed by s. 18 of the 


Limitation Act if a case of fraud was made . 
out. His Lordship found on the facts that 
a case of fraud had been made out avd that 
the applicant was entitled to deduct that 
period. Deducting that period it was found 
that the application before the Court was 
within threeyears, evenif the starting point 
was taken to be the date of sale; and 
accordingly the application was not barred. 

His Lordship had not to decide the exact 
point that I have to decide in this case, viz., 
what the starting point of limitation in 
such acase would be. What the starting 
point in that case was having regard to the 
circumstances was evidently assumed and 
not disputed by the parties; and the only 
question that required ‘the decision ‘of. the 
Court was whether the period covered by 
8. 18 of the Limitation Act could be deduct- 
ed, and his Lordship held and if I may say 
Bo respectfully, very properly that the 
petitioner was entitled to such a deduction. 
I do not see how this decision is against the 
view that I am now inclined to adopt as 
regards the starting point of limitation in 
the present case.. ‘Being thus’ of opinion 
that the starting point of limitation in the 
case before me was only when the 
plaintiff's vendor or the. plaintiff was 
disturbed in his possession, I think the 
lower Appellate Court was right in the view 
it took on the question of limitation. This 
view receives supportfrom the observations 


' of the Full Bench of this Court in the case 


reported as Rajagopala 'Aiyar v. Ramanuja 
Chariar (5) where the decision in Seshagiri 
Rao v. Srinivasa Rao (6) by Seshagiri Iyer 
and Moore, JJ., was followed. The learned 
Advocate forthe appellant at one stage of 
his argument seemed to contend that in 
this case limitation began even from the 
date of the Oourt sale (Ex.IV, dated 8th 
January, 1918) and not merely from the date 
of the. delivery proceedings evidenced by 
Ex. V. But as I have held that the sale in 
question is excess sale not authorised by 
the decree and is: consequently void and 
thatit need not be set aside, time will not 


begin to run from that event. For the 


1 


(6) 56 Ind. 


Cas. 260; 43 M. 313; 38 M; L, J. 62; (1920) 
M.W.N.137. .. aod" 
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reasons I have. given, if Iam right in my 
view 'that ‘excess sales ara void and 
need not beset aside by persons who are not 
judgment-debtors, the circumstance . that 
thé.sale took place in 1918 would not in any 
way prejudice. the plaintifi-respondent in 
this particular case. Finally there is also 
the finding that in spiteof'the order passed 
on his. first execution application that he 
was not entitled to proceed against the share 
of the property allotted to Adiyapada Pillai, 
the decree-holder the. present: appellant, 
again applied by a fresh execution applica- 
' tion some time later for the same relief and 
for the sale of the whole of the property and 
that, without giving any notice to Adiya- 
pada., Pillai had the whole. property ‘sold 
and - himself -became the purchaser; and 
again without any notice: to Adiyapada 
Pillai he managed to get symbolical delivery 
behind the back of the latter. Adiyapads 
Pillai and his vendesthe present plaintiff 
(respondent) came to know: about the 
“ fraudulent acts of the appellént only in 19189, 
when-?appellant interfered with their posses- 
sion, till then they were in possession and 
were paying revenue on. the property. In the 
circumstances though e£. 18.0f the Limitation 
Act has not been specifically referred to in 
the plaint, the case would really seem to 
come under that section and the period 
before 1919 could not be counted against 
the respondent. From the facts found in this 
case, such an inference could legitimate- 
ly be drawn in the particular circum- 
stances of this case and though ordinarily 
facts bringing a case under s. 18 have to be 
specifically pleaded. On all these grounds 
I dismiss the second appeal with costs. 
jV. N. V. ; Appeal dismissed, 
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vate—Resumption, tight of;. during continuanee of 
Service. >- of IC" EN. 

A sagubadi. inam is an inam granted by a.zemimdar 
to a ryot for the encouragement and spread of culti- 
vation and is merely burdened: with “a service. If 
the inamdax to whom such a-.grant has- been made - 
should fail to perform that service when the.service 
was .performable, it would be open to the zenmndar 
to resume the inam ; but ifthe services have long 
ceased to be performed for the reason that there ‘is 
little or no cultivable land yet. remaining to be cul- 
tivated and the terms of the. grant have not been 
violated the zemindar isnot entitled to resume the 
inam merely because there isno present occasion for 
rendering such service. [p. 30, col. 1.] oe 
` Forbes v. Meer Mahomed Tuquee (1), followed." 

“A grant of lands burdened with the vinayaka ser- 
vices to be rendered in :connection with a temple and 
a valluva or astrologer inam grant are grants for 
public services rendered to the public and ‘cannot be 
resumed ‘by a zemindar while the services are being 
regularly rendered. . [p.131, {eol 1.] zs M 

Second appeals against the decrees of 
the District Court, Chingleput, in Appeal 
Suits Nos. 192 of 1923, 64,65, 70 and '74 of 
1924, . | AMEN X eod 
Mr. T. Kumaraswami Iyer, ior the Appel- 

ant, tor x yr. sh 

Mr. K. Muthuswami Chetty, for the Re- 
spondents. . Deam aint woe 

JUDGMENT.—This plaintiff, is, the 
appellant in all these second appeals. He 
filed five suits in the Court of the Deputy 
Collector of Trivellore unders.77 of. the 
Madras Estates Land Act, I. of 1908, to 
recover rent due. The defendants in some 
of the suits pleaded that. they were bound 
to pay only a small amount as jodi and 


road ces, and that they. were. not bound to 


pay the ayam thirva claimed by the plaint- 
iff, and thatthe suits to. recover, the ayan 
thirva. were not maintainable. The de- 
fendanta in the other suits pleaded that 
they had been enjoying the lands. as 
sagubadi manyam for generations, free of 
thirva asinam, and that the claim made 
now for the first time- that they:. were 
bound to pay ayan thirva was, .unsustain- 


&ble.. l 


Both the lower Courts dismissed. the 
suits,and the plaintiff has preferred .the 
second appeals.. lt wat. explained that 
the. suit lands were situated. within. .the 
zemindari of Kalahasty, that. the villages 
were purchased by the plaintiff, and that 
the plaintiff stands. in, the. position of the 
zemindar. lt is admitted. that the lands 
concerned.in three of the suits are sagubad: 
inams, in the fourth vinayaka inam, and 
in the fifih valluva or astrologer inam. 
The Deputy Collector. who tried . these 
suits observed as follows in his. judgment 
in S. S. No. 628 of 1922 (3: A. No. 1880 of 
1925): “It is admitted “that no original e 
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grant or-other fact is available. as: regards 
the -genesis or nature of.inam and that 
for over 40 years (to. the knowledge of the 
‘D:-W..No. 1)-only a jodi-is being paid to 
the. zemindar.* Again in para. 9 it is 
stated that "the suit land is sagubad inam 
and no evidence has been adduced: ‘that it 
ever paid full ‘assessment. The available 
evidence: is: hat- it has always” been 
paying only:a small jêdi of Rs..2." Some 
documents relating’: to: sagubadi inams in 
other’ vilages:..were:-produced by the 
plaintiff. With referente to the same, this 
is what the Deputy Collector stated in 
para. 3: of- his judgment; “noné of these 


documents relates to the imam in question. 


and the nature of the sagubadt inams in 


other. villages .does not appear to be 
uniform.: . After. noticing the difference. 


in the various documents filed by’ the 
plaintiff, the learned Deputy Collector 
concluded para, 3 of his judgment as 
follows: "The. plaintiffs Vakil admitted 
asstated:by-P. W. No. 3 that the inam 
was. for the encouragement, and spread of 
cultivation.. It- is admitted also that no 
such service- is done or is neces- 
sary - under: modern conditions. The 
inference, therefore, is that the inam is a 
personal inam granted for past services. 
In kthat case, ita resumption by the: 


appeal the learned District: Judge of 
Chingleput, found that jthese inams were 


very old ones and that it. was not ‘disputed ` 
before.him by the plaintiff that in one- 


case. the defendants ‘were in. : possession 


free-of rent, and in the other cases on: 
favourable rent, ever since the grant of 


these mame. some generations ago. After 
referring to the fact that no deed of grant 


had:been- produced in two of the cases of. 


sagubadi inams, and: that according to 
Ex. I produced in the third suit the ?namdar 
was "given a portion of land free of rent 


and that he should eee that no land in the. 


village was left waste’, he proceeded to 


diseuss the question that the kararnamas: 


relating to the other villages could not 


in the circumstances ba of any real help. 


in these cases; he held that the burden of 
proving an inam, to. be resumable rests 
upon the persons who assert it. He 
observed. asfollows: "Three of the tnams are 
sagubadi .imams which were. granted to 


ihe original inamdars: on condition that. 


they should: keep all -the lands: of: the 


village. cultivated. These services, have: 
long géased: to. be performed for the simple 
#r6ason that there is little. or. no: eultivable; 
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pro- 
prietor, ¿would be ` unauthorised.” .; On. 


P 


> 


land'yet remaining to be cultivated:” ‘He 


camé to the ‘conclusion that the-land was 
granted, and thatit was a "grant burdenéd 
with sagubadt service" and ‘that .the term8 
of the grant had not béen violated. He 
further came to the conclusion, that thé 
plaintif had not proved bis right to 
resume the sagubadi inams, and dismissed 
the three appeals relating to the sagubadi 
inams. AE AM 

It was contended before’ me by the 
appellant's learned Advocate that thé 
servicesin these three cases are personal 
to the zemindar and not publie services, 
and thatit was open to the zemindar to 
resume the inams and to levy full or ayan’ 
thirva. ax me 

As regards the nature of sagubadi inama, 
the evidence is very meagre; but we have 
got the following admission made on the, 
side of the plaintiff, as mentioned in para. 3° 
ofthe Deputy Collector’s judgment, ‘the’ 
plaintiff's Vakil admitted as stated by; 
(P. W. No. 3) that the nam-was for, the 
encouragement and spread of cultivation. 
It- is admitted also that no: such service’ is‘ 
done oris necessary under modern condi-. 
tion.” The learned District “Judge,. as 
mentioned already, in para, 3 ofthis judg-. 
ment remarked as follows: “Three of the 
inams are sagubadi inams which were’ 
granted to the -original "inamidars on’ 
condition that: they should keep all the 
lands of the village- cultivated. Thesé” 
services have long ceased’ to be performed: 
for the simple reason that there is ‘little’ 
or no cultivable land yet remaining to ba 
cultivated.” oe a Np 

The learned District Judge after refer- 
ring to Ex: I, filed in one of the three cases 
and noting that the inamdar was given 
a land free of rent and that he should see’ 
that noland in the village was left waste,’ 
and after observing that the wordinge of 
other documents relating to other villages’ 
filed by the plaintiff were different, cama’ 
to the conclusion that land. in suit was 
granted, burdened with 'sagubadi service, 
As observed by the Deputy Collector “no 
original grant or other fact is available- 
as regards the genesis or nature of these 
inaüms" iand the  plaintif's . witnesses, 
naturally enougb, could not speak under 
what conditions the suit inam was granted 
to defendant's ancestors, In these circüm- 
stances I think that the lower -Uourts were 
justified in proceeding onthe basis of the 
admissions made on behalf of ‘the. plaintiff 
that the inam was for the encouragement: 
and spread of cultivation; “In Vol; TL-of 


30 
‘the Manual of Administration of the 
Madras Presidency’ by Dr. Macleane......, 
Glossary, page 356, 'sagubadi inam! is 
described as "inam granted to head ryots 
with a view to their encouraging the 
cultivation of Government lands" When 
lands are thus granted as sagubadi inams, 
if seems to me that the lands are granted 
burdened with the segubadz service. If 
the inamdar to whom such a grant has been: 
made should. fail to perform that service 
when the service was performable, it 
would be open to the zemindar to 
resume the inam but if—as the District 
Judge .finds—“the services have long 
ceased to be performed for the simple 
reason thatthere is little or no cultivable 
land yet remaining to be cultivated and 
the terms of the grant have not been 
violated”, then it seems to me that the 
zemindar i8 not entitled to resume tbese 
mams. As remarked by the Privy Council 
in the case reported as Forbes v. Meer 
Mahomed Tuquee (1), the inamdars would 
still be bound to render theservices should 
by any chance. occasion and necessity for 
the rendering of the same should arise in. 
future, and on failure to perform the 
duties the inams could be resumed. 
The case before the Privy Council was one 
where a grant of land was made for keep- 
ingup of.a body of men to repel the 
excursions of wild elephants. Their Lord- 
ships held "if the operation of any natural 
cause (a8 for example, the practice of 


cultivation . which has caused the wild 


elephanis to clear out of the land) removes 


the necessity for the services, the grantee, 


will hold the lands practically freed from 
the condition originally imposed upon him; 
their Lordships are, therefore, of opinion 
that upon the true .construetion of these 
sanads, the grantees, though bound to 
protect the pergunnah from the excursions 
of wild elephants so long as.those incur- 
' sions last, and though stili bound to do 
so should by any chance these incursions 
be renewed, and though they may be liable 
to forfeit the tenureif they wiliully failed 
in the performance of these duties, are 
not liable to have their lands resumed 


because there is no longer any occasion for - 


the performance of this particular service, 
there being no fear of the depredations of 
‘elephants in those places.” As their Lord- 
ships remarked at page 466* “it emphatical- 
ly lay upon the appellant, who is seek- 


(1) 13 M. I. A. 438; 14 W. R.P. C. 28; 5 B. L. R.529. - 


3 Suth P. O. J. 358; 2 Sar. P. O. J. 588; 20 E. R. 814. 
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ing: to dispossess, or fo rack-rent, 
the respondents,. who by  thentselves 
or their ancestors, have brought these 
lands into cultivation, and enjoyed them ` 
for so long a period; ' who must have 
been: permitted by former zemindars to: 
continue undisturbed in such enjoymént: 
long after the incursion of wild elephants 
had become mere matter of tradition, to 
make out a clear title to resumption." - 
Both the lower Courts have held that the 
plaintiff has not made: out his title to. 
resume and levy full aganthirva, and Iam . 
not satisiied that they were wrong. 

The case of Kandada Thiruvencatacharlu.v. 
Shaik Aitoo Sahib (2)and the case of Rajah of 
Vizianagaram v. Yadagiri Ramaswami (3) 
were brought to my notice, as also the case of: 
oe of State v. Rajah of Venkatagiri 


In Secretary of State v. Rajah of Ven- 
katagiri (4) the Privy Council held that: 
having regard to the terms of the sannad 
granted to the Raja of Venkatagiri and- 
the circumstances in which it was issued, 
the Government was not entitled to 
resume certain inam lands within the: 
zemindari. The only question that arose: 
for decision was, who had the right to 
resume certain izams, whether the zemindar 
or the Government—it being assumed that 
the inams were resumable, The question 
that arises in these second appeals before me 
is whether any right of resumption has been 
made out. Therefore, the decision in: 
Secretary of State v. Rajah of Venkatagiri 
(4) is notof any real guidance to me in these: 
cases. Some arguments wére advanced whe-- 
ther theinams in the present case are personal 
imams or publie inams Inthe view I take, it 
is not necessary to record a definite opinion 
on that question. Assuming they are publie 
inams, then, prima facie, the zemindar- 
could not claim to resume them. If, 
however, they are assumed to be personal 
mame, then there are findings by the lower: 
Appellate Court that these lands were 
granted to the inamdars burdened with 
particular service and that these services’ 
are not required by the zemindar, ‘and. 
that there has been no violation of tha 
terms of the grant by the inamdars nor 
any default on their pari in the render- 
ing of the services. As remarked by the 

(2) 94 Ind. Cas. 458; 50M. L. J. 251; (1926) M. W. N.- 
314; A. I. R 1926 Mad. 511. 

(3) 101 Ind. Cas.49; 52 M. L. J. 288; A.I. R. 1987: 
Mad. 448. 

(4) 73 Ind. Cas. 741; 44 M. 864; 30 M, L. T. 164; 41M 
L. J. 624; (1922) M. W, N. 1;26 0. W, N, 809; A. h 
1922 P. 0, 108; él J A. 415 (P. QJ) | a 
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Privy Oouncil in the case Venkata 
Narasimha Appa Rao Bahadur v. Sobha- 
nadri Appa Rao Bahadur (5) "wherea grant 
of land is subject to a burden of service, 
and is nota mere grant in lieu of. wages; 
the grantor has no right to put an end to 
ethe tenure, whether the services are per- 
formed or not, as long as the grantees are 


willing and able to perform the services, " 


See .also the case of Forbes v. Meer 
Mahomed Tuquee (1) already referred to, 
It could not be contended that all inams 
ranted for personal services are always 
resumable There is no necessity to decide 
these cases on the theory of presumption 
oniy, There seems to be some difference 
of opinion as to what the presumption in 
such.cases is. See Kandada Thiruvenkata- 
charlu v. Shaik Altoo Sahib (2) and Rajah of 
Vizianagaram v. Yadagiri Ramaswami 
(3). But we have got Ex. I, in one of the 
cases, and other circumstances already 
mentioned, and referred to by the lower 
Oourts. It was open to the lower Appel- 
late Court on the materials before it, to 
come to afinding that the lands in these 
three cases were granted burdened with 
particular services and that there was no 
violation by the inamdars of the terms 
of the grant. That being so, the plaintiff 
is not entitled to resume the inams and 
levy iul ayan. thirva, these three suits 
were rightly dismissed by the lower 
Courts. Iaccordingly dismiss these three 
. second appeals (Nos. 1877, 1873 and 1880 of 

1925) with costs. | 

Second Appeal No. 1879 of 1925 related 
to vinayaka inam., It was not contended that 
the finding that the inam concerned in this 
Buit was a grant of lands burdened with the 
vinayaka services to berendered in con- 
nection with the temple was wrong. Vina- 
yaka service is a public service rendered to 
the whole Hindu community and the 
service to the deity is being regularly 
rendered; the plaintiff is not entitled to 
resume this inam. 

Similarly in Second Appeal No. 1881 of 


1925, the inam relates toa valluva or astra- 


loger nam. It is admitted that the service 
is still performed and thatit is 2 publie 
geryice enjoyed ‘by the whole community. 
The plaintiff is not entitled to resume this 
inam either. i 

In fact the learned Advocate who ap- 
peared for the appellant, did not impugn 
the correctness of the decision of the lower 


(8) 29M. 52; 3 C. L. J. 1; 100. W. N. 161; 3 A. L.J. 


55, 8 Bom. L. R. 
48; 8 Sar, P. O. J. 897 (P. O.) 


' filum a qua ison the grantor. 


1,16 M. L. J, 1; 1M, L, T. 3; 33 J, A. 


BOMMAVADEVARÀ NAGANNA NAIDU v. BOMMADRYARU SATYANARAYANA, 31 


Appellate Court in these two cases. These 
second appeals (Nos. 1879 and 1881 of 1925) 
are also dismissed with costa. ; 

As regarde second appeals Nos. 1877, 1878 
and 1880 of 1925 as it is said that there are 
other similar inams in the zemindari, I 
declare that these are fit cases for appeal 
under s. 15 of the Letters Patent. 

V. N. V. Á ppeal dismissed, 


MADRAS HIGH COURT. 
CIVIL APPEAL No. 327 or 1924. 
September 4, 1929. 
Present:—Justice Sir Kumaraswami 
Sastri, KT., and Mr. Justice Pakenham - 


aisn. 

Sri Rajah BOMMAVADEVARA 

NAGANNA NAIDU BAHADUR 

ZEMINDAR GARU AND ANOTHER 

— DBFENDANTS—APPELLANTS 
mM versus | 
Sri Rajah BOMMADEVARU SATYA. | 

NARAYANA VARAPRASADARAO ' 
BAHADUR ZEMINDAR GARU anp 
_ OTHERS —PLAINTIPF8— RESPONDENTS, 

Riparian rights —Avceretions to river bed, whether be- 
long to riparian owner or owner of river bed. à 

AB regards a grant Oofland in India described as 
bounded by a non-navigable river the onus of show- 
ing that the grant did not cover the bed ad medium 
: [p. 33, eol. 1.] 

Pres p deis E. N Vana v. Secretary 
o ate jor indi. (2) and Mickletwait v. N 
Bridge Co. (3), Pe EHEd to. ae Ms enone 

Even where the owner of the river bed is different 
from the riparian owner,a gradual accretion to the 
shore will belong to the riparian owner and not to 
the owner of the river bed. [ibid.] 

Secretary of State for India v. Raja of Vizianaga~ 
ram (4), referred to. 

Right to accretions by alluvion arises ex jure 
nature wherever land abuts on a river, whether the 
bed ofthe river be the property of the riparian . 
owners asin the caseof private rivers, or the proper- 
ty ofthe Crown as in the case of' publie rivers. [p. 
33, col. 2.] 

 Quere.— Whether when there has been a demarca- 
tion of the river bed, the results of the accretions 
formed go to the riparian owner. fabad.] 

[Case-law discussed, ] 

Appeal against a decree of the Court 
of tha Additional Subordinate J udge, 
Bezwada, in O S8 No. 500f 1923 (O. S. No. 9 
of 1921 on the file of the Sub-Court 
Bez wada). 


Mr. V. Ramadoss and. Sir K.. V. Reddi 
forthe Appellants; M 
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Mesers. P. V. Ranga Row, K, Kuttikrishna 
Ménon, V..Subramania, and Govindaraja- 
chari; for the Respondents: | 
4 , JUDGMENT. " 
"Walsh, J.—This appeal arises in the 
following’ circumstances.. The plaintiff's 
father and the father of defendants Nos. L 
and 2 were brothers and owned the zemind- 
ari of Vallur. Thé plàintifi's father who was 
thé junior brother brought a suit for parti- 
tion in 1896 and obtained a decree against 
the father of defendants Nos. 1 and 2, 
Ex. Q.Q in O.S. No. 15 cf 1896 dated the 
3ist March, 1902. In the division made 
at this partition South Vallur fell to the 
share of the plaintiff's father and North 
Vallur to that of the father of defendants 
Nos. 1 and 2, Theriver Kistna had been 
corroding its banks and the Government 
started. conservancy operations in 1893. 


" ^- o gu ANG 


The conservancy operations resulted in a: 


gradual accretion to the mainland on. the 
Vallur side oi. about 704 acres, Tne father 
of défendants Nos. 1 and 2° claimed the 
accretions: 88 his:own as being the owner 
of the foreshore. He brought a suit in 
1912. -The Government opposed his, ‘claim 
on the ground that the river was navigable. 
The plaintiff's claim in.that suit was allow- 
ed., -The- ease. is reported as ` Secretary 
of .State , for - India -v. Bommadevara 
Venkatanarasimha Naidu (1).: The present 
plaintiff. whose father. had died was a 
minor at the date of this litigation and “his 
estate was under the Court of Wards. There 
was no representation made by the Gourt 
of Wards ‘during this ‘litigation -that 
he had any claim to any part of the 
accretions. . The Government was order- 
ed -in-that suit to pay about three 
lakhs mesne. profits to the plaintiffe. On 
attaining his majority the present plaint- 
iff has. filed: the present suit saying 
. that $0 acres out of 704 acresoi accretion 
belonging to-him' were wrongly taken pos- 
session of by the father of the defendants. 
He bases his elaim.on an assertion that at 
. the time of the division the eastern portion 
ef the river bed: which adjoins North 
Vallur was assigned to his father and that 
as these 90.acres formed- pert of the. river 
ed,:he is entitled to them, Two questions, 
therefore, arose in the suit, one “or fact 
and-one of law. The question of fact 
was, whether the river bed was divided at 
the. partition so as to.award its eastern 
half to the plaintiff's father. The ‘question 
of law is whether, assuming that the river 
` (1). 58 Ind. Cas. 689; (1920) M. W.N; 208; 11 L, W, 
356; 27 M. L T. 147. M pede 
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bed belonged to his father, the accretion 
to the mainland would  beldng to he 
plaintif or defendants. It is not denied 
that itis gradaal accretion and. has been 
caused: by the planting of -nannul grass 
during the. river conservancy operations. 
The lower Court has found: that the river 
bed was divided in the manner alleged by 
the plaintiff and, on the question of law, 
that heis entitled to the accretion which 
then formed part of.the river bed. -It: has, 
therefore, given a decree for recovery of pos- 
session of the suit land against defendants 
Nos. land 2 subject to the provisions of 
the’ Rivers Conservancy Act.- 1t has allow- 
ed the plaintiff mesne profits to be recover- 
ed from defendants Nos. 1 and 2 for 
faslis 1330, 1831 and 1332; but it has dis- 
allowed his claim for- mesne ‘profits as. 
against the 3rd defendant, the Secretary of 
State for India. Against this decrée de- 
fendants Nos. 1 and 2 have preferred, this 
appeal. v i ; MA 
. The initial diffieulty which the plaintiff 
has to meet is that the decree on which his 
whole claim rests, for it is admittedly not 
based on his possession, is entirely silent-as 
to the alleged division of the river-bed con- 
tended for by him, We specially sent for 
the decree, plans and. records connected. 
with it from the District Court and there 
is no such division as the plaintiff alleges 
dividing the river-bed. to be found on the 
record. Thecontention of the defendants 
is that the river-bed continued -to be enjoy-; 


* 


ed after the partition in the legal manner, — 


1.6, the party owning land on the mainland 
enjoyed the river-bed up to a half -of its 
width-and the other half was enjoyed by 
the party who.owned the lanka opposite 
and as regards the bed between any -two 
lankas each party enjoyed a half if one of 
the lankas belonged to each of-them.and 
the whole of: one of them owned both the 
lankas. That being the normal and, legal 
mode of -possession it rests very heavily 
upon the plaintiff to show that the method 
of division by which he got the entire 
river-bed east of-a certain line drawn by 
the Special Deputy Collector, Mr. Nages- 
wara Rao, P. W. No. 2, is a fact, The main 
line of. division between the plaintiff’s 
father .and. the father, of the defendanis 
Nos. 1 and 2 wes that the piaintiil's father 
should: get the lands to- the south called 
South Vallur and the father of defendants 
Nos. l and 2 the lands to the North. The 
question arose as to whether the Vallur 
village itself was to be divided. As this 
was "ihe head" quarters. village’. of .. the, 
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zemindari, it. was decided to divide. it 
giving thé Southern half to the plaintiffs. 
father and the Northern half to the father 
of defendants Nos. 1 and 2. 

[His Lordship after. dealing. with: the. 
evidence -proceeded: | ` 

d T *. * a * 

Differing, therefore, from «the: view of. 
the lower.Oourt we;hold. that: the plaintif“ 
has: failed to prove that the eastern portion. 
of the river bed adjoining the North. 
Vallur estate was granted to his father at 
the time of the partition; and if he fails: 
to. prove this, it.must be.held ihat.the 
partition was made ss.contended:for by: 
the defendants: that each riparian or lanka - 

owner enjoyed up to the middle' portion of: 
` the stream adjoining his share.or lanka. 
In.view of this” finding. it ig unnecessary. 
fo. discuss. at. length the.second question, 
whether; assuming. that the plaintiff has. 
proved that the. river bed'is- his, he’ is, 
entitled.to the. accretions. claimed, Bút. 
we would. hold. against him on. this point - 
also.differing from the’ view of the, law: 
taken by.thelower.Court. 

The: principle that: the riparian owner: 
owns a balf.of the river bed ad medium! 
filum aque: is, of course not disputed. In- 
. Vasireddi Venkata: Lakshmi Natasimma Y.. 

. Seereiary. of. State for India. (2) which» 
followed Mickletwait v. Newlay Bridge . Co; - 
(3) ib was- laid. down that as regards- ai 
grant- of: landin- India described as bound- : 
ed':by.a non-navigable.river the onus of? 
showing that.the.grant.did not cover: thé; 
bed. ad medium. filum aque was.on the^ 
grantor. That even where the:owner-of the: 
river bed is differentfromthe-riparian owner, :, 
a:gradual accretion to thé. shore: will: belong: 
tothe riparian owner and not to: the owner: 
ofthe:river bed.is:;;laid/down.by the Privy’. 
Council in:Seeretary.of State for Indiav.kaja- 
of - Vizianagaram (4).. There: the accretion 
was in the Godavari ‘river at-apoint whére-it ' 
was ‘tidal and- navigable and the. bed. was: 
the: property -of: the: Government. It. was! 
nevertheless held: that the:acóretion.belong-: 
ed- to:the. riparian. owner,. That. case- is? 
really sufficient to settle the: whole: matter ' 
before.us, But as the learned Subordinate: 
Judge has taken a different. yiew-of-the- 
law and there had .been some discussion ' 

2 47 Ind. Ces. 606; 35 M. L. J. 159; (1918) M. W. Ne 
062; 41 M; 840 (F. B.). i r ; 
a) (1886) 38 Oh! D. 133; 55 L. T.-336; 51 J.-P: 


(4) 67 Ind. Cas. 1; 45 M. 207; 30 M. L. T. 112; 26 O. 
W.N. 348; 15 L. W. 389; 42 M. L.J. 589; 20 A. L. J. 
438; 35 ©. L. J. 463; (1922) M. W. N..381;.A..I, R. 1922..- 
P. ©, 105; 49 I, A, 67 (P. Q3». = 7 = T 
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on.it before us, the matter may be perused : 
a little further. In Foster v. Wright (5) 
it-was held that the person who possessed 
fishery rights in a river was entitled to fish 
in that ‘part ofthe river whieh had cover- - 
ed the riparian owner's lands by gradual - 
encroachment, So- also Im re Hull and 
Selby Ry. (6) it was-held that, where there.. 
was:a gradual encroachment by. the sea - 
upon the: land, the land covered by the - 
water belonged to the Crown. In Hindson ’ 
v. Ashby (7) the view. of Romer, J., that 
a strip of land formed by gradual accretion : 
jin a river belonged to the land owner and; 
not to the person possessing fishery rights: 
in the river was upheld. But on the facts. 
it: was found :not to be'a case where the: 
accretion .was gradual, Attorney-General 
of. Southern: Nigéria v. Holt’ & Co. (8). . 
j8/a case where the principles of gradual- 
accretion do not apply; but there: are some 
remarks which bear:on the present case 
and*hey-wil|be quoted later. The-learned 
Sub.Judge has referred in para. 38 to the 
Bengal Regulation XI of 1825; but that has: 
been held to'be not applieablein Madras, vide. 
Mahipati Surya Row v. Secretary: of State . 
fór.India(:).. The present also is not a case: 
of small, shallow river silting up gradually. 
Does's ‘Tagore Law Lectures:on the Law 
of Riparian. Rights; page 209, relied on by: 
thelearned.Süb-Jüdge in the same para- 
graph ie. not-appliedblé to- the "present, 
case: The principles: applicable ‘to the: 
present case will be found at page 261 of the- 
same book where the learned :author states: - 
“Rights to accretions by alluvion, 
This-right-arises ex jure naturas,. wherever: 
land: abuts ona river, whether the bed ofthe 
river be the’ property of the riparian: owners 
asiin the case of private rivers; or- the: pro-- 
perty of the Crown as:inithe case’ of ‘public 
rivera.” Vide also: his‘ remarks: at pages 
151:to 1564. The learned Sub Judge admits: 
that. it was. argued before: him-that the: 
Bengal: - Régulation: was“ not, applicable: 
to the Madras Presidency. But he’ 
draws -an^inference -from. the decision . 
in Vasireddi Venkata Lakshmi | Nara-: 
samma v: Secretary of State for India (2) 
referred to'above that it logically follows: 


(5) (1819) 4 O. P. D. 438; 49 L.J. P. .0. 97; 44 J. P, 


! (6)(1839)-151E.-R. 130/85 My & Wy 32778 L. J, Ex. 
960: 52.R R. 733. , nii 

4) (1896) 2 Cli: 1; 65 De Jv Oh, 515; 714 E. T:327; 48, 
W. R. 252: 60.J. P. 484, E 


- (8) (1915) 10.599; 8&- Le J^ P. 0,798,112 T. T.. 


955. | B n 
z TU LEE. 36 M; 57 at/p. 61; (1011 2 MW, 
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upon that. decision that in the-special A foll discussion of the law on the poin : 
cases where, the ownership of the bank and . js:found in Coulson aud Forbes’ Law 2 
the ownership of the river bed adjoining Waters, 4th Edition, pages 82 to 9i, and - 
it are in different persons, all accretions’ Hunt's Boundaries and Fences, 6th Edition, 
formed in the river bed must go to the: pages 35 to 48. There isno evidence at all 
owner of the river bed. That this does. in the present case that the boundary of - 
not follow has been, decided by. the Privy . the river was demarcated at any iimd., 
Council, in Secretary of State for India v. The learned Advocate for the respondents 
Raja of Vizianagram (4). There is. really - sought to establish such a state of things: 
only one difficulty about the law onthepoint from the following statement of D. W. 
and that no doubt is a somewhat serious No. 2. | | 
one, namely, whether, when there has been. “There are survey stones between the 
a demarcation of the river bed, the results motta lands and the plaint lands. There. 
of the accretions formed go to the riparian: are only the big stones planted ata dist- 
owner of the river bed. The learned ance of one furlong/cach by the river Con- . 
. Advocate for the respondents relies on servancy Department." The witness admits ` 
28 Halsbury 362 and Attorney-General v. that he never inspected the plaint lands. 
Chambers: (10). This latter cage was men-- mubsequentto the suit to see whether there = 
_ tioned in Hindson v. Ashby (7), by Lindley, were any survey stones. But in any case 
L. J., who bad also decided Foster v. there is no evidence at all that the Con- 
Wright (5), as being apparently opposed to: servancy Department planted any stones 


the -decisions in Leigh v. Jack GD, R. 
v. Lord Yarborough (12), R. v. Lord Yarbo-: 
rough (13) and In re Hull and Selby Ry. 


to demarcate the boundary of the river. 
Then it is attempted to be argued that 
because the defendant's riparian lands were 


(6).. What he eays ie: .  Surveyed the western boundary of these 
“Whether, apart from the Statute of lands must be taken to be the limits of 
Limitations, the accretions, or the- land the estate, and also to be the eastern boun- ` 
left by the water, can become the property dary of the river. Apart from the fact 
of the plaintiffs or cease to be the property . that itis not shown that defendants bad: 
of the defendant, is a question of con- any notice of auch survey, this argument 
siderable difficulty, and one which, in my. is clearly illusory. because as marked before 
view of the facts, it is not now necessary, ifland on the bank of a.river which is 
to,- decide. Passages were cited from. gradually silting up. is surveyed at- any- 
Bracton, Britton, Fleta, and Hale de Jure. particular time though this will, of.course, 
Maris, c.i and v. i. and the Year Book, 22- show the then limits of the riparian owner's : 
Ass, fo. 106, pl. 93, to show that the doctrine - property, it does not mean that it is the. 
of accretion does not apply where bounda- demarcated and fixed limit ‘of: the.-:river < 
ries are well-defined and known. This may bed and in the present ‘case it is not even: 
be if the boundary on the waterside is.a’ clear from the evidence that survey stones ` 
wall, or something so clear and visible that: were planted slong this western boundary : 
if is.easy to see whether the accretions, as; of the defendant's. land. In Attorney-^. 
they become perceptible, are on one side. General of Southern Nigeria v. Holt &.- 
of the boundary or on the other. But I am. (o,(8) atpage 612* itis observed: ` d 
. not satisfied that the authorities, referred "It need no louger be ‚matter of doubt: 
to are applicable.to cases of land having no that the operation of the rule of adding © 
boundary next flowing water, except -the- to the ownership of. riparian lands the’ 
water itself" ... . : E: -' property of the soil ad medium filum is not. 
. ;lhen .he quotes the cases which. were  interfered with on account of a ‘specific or - 
opposed to the view and says: | : scheduled. measurement -of the land a~ 
""Butitis unnecessary to dwell more on: delineation or colouring ona plan, which- 
this question, and I-leave it for reconsidera- measurement, delineation or colouring does 
tion and decision when it shall arise", “not in fact.include any part ofthe bed of. 
pu the river or of the street," 
Hunts’ Law of Boundaries; Walls and - 
Fences, 6th Editicn, page 48, deals with. 
this question of a msrked boundary where ` 
the author says: Ju. Se 


'(10) (1859) 45 E. R. 22:4 DeG. & J 55; 4 De G. M.. 
&.G. 200,5 Jur. (N.s) 749; 7 W. R. 404; 194 R. R. 


149. i 
-(11) (1880) 5.. Ex: D. 264; 49 L; J. Ex, 220: 28 W. R. 
452; 42 L. T. 463; 44 J. P. 488. i 
(2). (1824).3 B. & 0, 91; 2 1, J. K. B. 196; 107 B. R. 
668; 27 R. R.2927. QAM CAE | | A 
(13.1828) 5.Bing. 163; 2 Bligh(w s,)147;1Dow.& ^ 5. 7 | is 
, 2 . ` ' 


01.178; 4 ER, 1087 "Page of (915) A. O.— [Ed] 
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"Finally, it is Submitted that the -true . 
solution of this troublesome question of . 


accretion is to be found in. the question, 


yes or nay, was the boundary according 


to the intendment of the parties interest- 
ed in its delimination fixed by reference 
to, &° physical feature, subject to the ineid- 
ent of alteration through natural causes 
which is necessarily inherent in such a 
feature; or was it fixed by reference to the 
position ofthat physical feature asik then 
Bubsisted," s 
Now, taking the plaintifi's case as he 
put it, there cannot, we think, be the 
smallest doubt that if the proposal of the 


Special Deputy Collector, which the plain- . 


tiff says was carried into effect, was to give 
the river bod to the plaintiff's father irres- 
pective of any fixed boundary of such 
river bed, there is not the smallest men- 
tion in any oi his proposals of any fixed 
boundaries he proposed to give as those of 
the river bed. Even in the plaint this is 
clearly the attitude taken up. In para. 5 
the plaintiff states that at the time of the 
partition the Special Deputy Colleetor drew 


a line bisecting the Kisina paya between - 


certain lankas in such a manner that the 
river portion on the eastern side thereof 
and the lankas therein might fall in the 
share of South Vallur (i. e, the plaintiff's 
estate.) In para. 6 he says that in accord- 
ance with the aforesaid partition the plain- 
tiffs estate alone was entitled to the river 
portion on the eastern side and the lankas 
and he further states in that paragraph 
that all the accretions newly formed such 
as lankas etc, springing up in this plot 


passed only to the plaintiff's estate, It is - 


not asserted in the plaint that the western 
limit of the defendants’ metta. lands was 
to be considered asthe eastern boundary 
of the river. On the point of law, there- 
fore, even assuming that the plaintiff's 
father was assigned the river bed east of 


the line drawn by the Special Deputy Col-. 


lector, the accretions will still belong. to 
the defendants who are riparian owners 
and the suit must fail and the appeal must 
beallowed. — | 

"The memorandum of cross objections 
put in by the respondent must, therefore, 
algo be dismissed. They relate to mesne 
rofits paid by the Government to the de- 
endants Nos.l and Z as aresult of the 


decree in the previous litigation. It beeomes - 


unnecessary to consider the question whe- 
ther such money can be pursued by, the 
plaintiff and recovered from the hands of 
. Gefendants Nos. land 2, But we may say 
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: 858, regards the alternative claim . for its 
recovery from the Government that it is 
clearly uatenable for the reasons stated 
: the learned Subordinate Judge in para. 47 
“of his judgment. | Vide also Secretary of 
‘State for India. v. Bomadevara Satya- 
‘narayana (14) |. 


The appeal will, therefore, be allowed ` 


throughout with costs in both the Courta 
‘and the plaintiff's suit dismissed. The 


memorandum of eross-objeetions is also dis- -: 


missed with costs 
Kumaraswami Sastrvi,.J.—1 agree, 

and have nothing to add as my learned 

brother has dealt fully with all the points 

raised. 
VN: ^ Appeal allowed. 

. (14) 118 Ind. Cas 273; A, I. R. 1929 Mad. 520; Ind. 

Rul. (1929) Mad, 769. 


MADRAS HIGH COURT. 
Szoonp Oivip AppgaL No. 1489 or 1925. 
April 18, 1929. 
' Present:—Mr. Justice Anantakrishna 
y Ayyar. | 
MINAKSHI AYI—DEFENDANT— APPELLANT 
| zs Versus a 
SUBRAMANIAN OHETTIAR AND OTHERS 
-  PLAINTIFF3— RESPONDENTS. 


Hindu Law—Widow—Partition between co-widows— 


Surrender of rights of ^ survivorship—Burden of 
proof. ; 


Where two co-widows enter into a partition where- i 
by they divide the property between themselves and . 


each gives the other full power of alienation, each 
widow releases her right of survivorship “so as: to 
-preclude her from recovering from the alienes after 
the other co-widow's death the property given by way 
‘of partition to the latter and alienated by her. But 
ths onus of proving thatthe partition’ between the 


widows involved the parting with of the rights’ of ' 
survivorship on the part of each of the widows.is on ` 


“tha person who asseris the same. [p. 37, col. 2. 
Ramakkal v. Ramasami (1), Subbammal v. Venkata- 
. samáppa (2), Alamelu Ammal v. Balu Ammal (3), 
Ammani Ammal v. Periasami Udayan (4) and Hardei 
v. Bhagwan Singh (5), considered. 


Second appeal againsh a decree of the : 


Sacond Additional Sub Judge, Madura, in 
Aopeal Suit No. 36 of 1924. 
Mr. M. Patanjali Sastri, for the Appellant, 


* 
D 


` 


Messrs, T. L. Venkatarama Lyer and P, 


." Venkatarama lyer, ior the Respondents. _ 
" QUDGMENT.—Ohokkalingam ~ Pillai 
died about 35 years ago leaving no issue, 
and - on his death two widows, Valliammai 
"add Minakshiayi, inherited his properties, 
The two widowa sold: certain properties 
pA Md. ud oco XOU us uuo Cog UP We dv 
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longing to.the estate to.pay off the debts 
incurred by their husband Chokkalingam 
Pillai, and afterwards they entered into an, 
oral partition by which each gotabout nine. 
kulies.-of land; old Survey No. 46:0 was. 
among the properties thus divided. by them. 
And in.that partition Valliammai got the 
western half of this survey number, while 
Meenakshiayi, defendant No.5 in the suit, 
got the eastern half of this survey number. 
Valliammai alienated the western half of 
Survey No. 46.0.to . the ‘plaintiff's pre- 
decessor-in-title from. whom the plaintiff 
purchased the same. Valliammai died in 
1916: The plaintiff as purchaser of Villi- 
&mmais right in. the western moiety of 
Survey. No.. 46-0, , instituted the original 
suit for possession of the same from defend- 
ants Nos. 1to 4 who were let into possession 
by the plaintiff's vendor. Defendant No. 5, 
Meenakshiayi, put forward her right to 
possession of the western on the death 
of her co-widow Valliammai, and she ex- 
ecuted a lease deed in favour of defendant 
No. lin respect of the said western-portion. 

The dispute: between:the parties centered 
on the- question whether on the-death: of 
Valliammai, defendant -No: 5'was entitled to 
possession: of: the^ suit properties; This 
&gain depended onthe question as to the 
exact effect-of the-oral: partition entered into: 
between the two widows; Valliammai and 
defendant No.5 in or about "1894, - 


The :District:. Münsif dismissed ihe: suit, 
holding~ that... it: was not proved: to: his. 
satisfaction that. Valliammai and. defendant: . 
Nó... 5/divided. their. husbands’. properties . 
with .ab&olute,right.of ownership , and pre- - 
cluding the.rights:of aurvivorship;inter se: 


‘On-appeal:thé learned Sübordinate-Judge.. P 


disagreed” with thé: finding.of the District. - 
Munsif, and; came. to the: conclusion , that : 
“tha two- widows: orally: divided: their: 
husband's« properties -with-absolute: rights. 
as.against ‘each and.that,therefore, défénd-. 
‘ant. No; 5, had: relinquished her; right. of. 
survivorship: by.'the-saidrpartition,;’ 

He accordingly» reversed: the. District: 
Munsif's decree and- granted a decree.in the 
plaintift’s favour -and directed the- defen-. 
dant to surrender 46-0, - 

Defendant‘ No: 5, the co-widow;. has pre- 
ferred the second appeal. 


On- her . behalf -it was.contended.by. the., 
learned Advocate Mr. Patanjali Sastri, that. 
having regard to-the admitted fact that the - 
partition- between:.the two :co-widows..was., 
an-oral one, and having. regard to..thé-state-:. 
ment in the 8th Edition of 1914 of 


MINAKSHI AYI v. SUBRAMANIAN OHETTIAR, 


. 193 I; C. 1930 


Mayne's Hindu Law, para. 554 ab ;page .777. 
to the effect: : x 
"Where several widows hold an estate 
jointly, or whether one holds as manager, 
for’ the others,.cach has a right to her pro- 
portionate. share of produce. of the. pro- . 
perties, and ofthe benefits derivable from . 
its enjoyment and the widows may be plac-. 
ed in possession ofeeparate portions of the 


- 


themselves or by decree of Oourt 
no partition can be effected between them 

whether by consent or by adverse decree, . 
which would’ convert the joint estate into 

an estate in severalty, and put an-end to: 
the right of survivorship, "it must be taken.. 
to bs clear thatthe oral partition of 1884- 
between the co-widows must be taken to be. 
one merely for convenient management and. 
that no idea of giving up right of survivor-. 
ehip ever entered into the minds of the par- . 
ties at that time. Before considering. this», 
argument of the appellant, it would be con- 

venient to examine the reacons given by the. 
lower. Courts for arrivingat the findings. .. 
Issue No. 3 framed in the suit wes: “whether 

Valliammai and defendant No..5.. divided ,, 
their husband's properties with. abeolute 
rights of ownership and ifso whether such, 


‘a division is valid in law.” 


In: considering, this issue . the - District... 
Munsif observed as follows: , 

“The-first point, for. determination. is: 
whether. at..the partition,. between, Valli- . 
ammai ‘and defendant No..5, thelatter con. 
sented to give up.her rights of ‘survivorship . 
in. her. co-widow's. properties. In.. other; 
words, whether Valliammai had, absolute- 
rights. of alienation over the suit pros: 
erties.” ; 
After noting that there, was..no.. direct, 
evidence on this point as, to what happened, 
at the partition he proceeded. .to..consider: 
the recitals in Ex. 8 of. 1899, O of 1890 (both, 
executed by Vallidmmai),and in Exe. K of; 
1901, and 1 of 1908 (executed | by. defendant; 
No. .5) by which the. co-widows- alienated > 
portions of properties that fellto: them in, 
the partition. These sale-deeds recite that: 
"the vendees, are to enjoy the. properties 
absolutely from generation to generation." 

In: answer: to the plaintiffs, contention: 


- that these recitals in document executed by. 


the two co-widows after the.partition, and, 
at a time. when there was. no. dispute... 
between them as: to. whether they had parted 
with their rights of survivorship as . against.. 
each other, would prove that the partiion. 
between the two:widows was absolute andi. — 
without the existence of ‘rights of'survivors *- 
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ship in each .other, the learned District 
Muttsif observed as-follows : 

"lt seems: to me that no importance can 
be attached to the casual -recitls contained 
in these exhibits. These- recitals are ordin- 
ary-ones which we meet with in all sale- 
‘deeds. They- might. have been written, in 
my opinion, without intending that:any 

‘special significance should:attach to them. 
At any rate I am of opinion that in the 
-absence of direct evidence as to what took 
place at the partition between these widows 
'6rof any deed containing the consent-of the 
widows to release their rights of survivor- 
‘ship, it. is not safe to draw any ‘conclusion 
in -favour -of such release from the recitals 
in . these sale-deeds. I. therefore, ind that 
the: plaintiff has. not. made out that Valli- 
‘ammai and defendant No. 5 took their share 
‘in their husbane’s properties with full rights 
of ownership." | 

He, however, went further, and in para, 11 

-of his judgment held "granting for the sake 
of argument that these widows took their 

‘shares with absolute rights according to.the 
decision in Ramakkal v..Ramaswami Naick- 
an(1), an alienation by either of the widows 

- which is to enure beyond the lifetime of the 

‘surviving co-widow is not valid in law. oI, 

< I; find issue No. 3 against the plaint- 
iff, 

On plaintiffs-appeal, the learned Sub: 
ordinate Judge as already observed, held 
that “the two widows orally divided their 

. husband's properties with absolute rights-as 
- against each other’ and, therefore, defen- 

dant No, 5 has relinquished her right-of 
. survivorship by the said partition." | 

Referring to the sale deeds Exe. 8; K,.an 
O and I executed by the two co-widows with 
the recitals referred to already, the learned 

- Subordinate Judge observed as follows : 

"We see from the aforesaid four sale-deeds 
that both the widows executed the- sale- 
deeds purporting to confer absolute right 
to their alienees,”’ 

He then proceeded to consider Ex, 2 dated 
Ist March, 1926, by which defendant No.5 
leased to defendant No. 1 the: western: half 
of Survey ‘No. 46-0, (i. e., the suit property) 
wherein it is mentioned that the same fell .to 
the share of -Valliammai and “on Valli- 

.ammai's death without heirs, the. executant, 
defendant No. 5, gotthe same. ‘The Sub- 
et Judge remarked with reference::to 

KD. 

"The aforesaid description involves the 
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heir, the latter would.have' got the lands -in 
' preference-to defendant No-9, ‘That seems 
to imply thatin:the: oral partition entered 
into between . them, there was.a * stipulation 
. releasing the'rights of survivorship. of -each 
to the ‘other,” i and -finally he: stated >as 
follows, ‘‘apart’from*whas we can gather 
from the' various documents filed in the case, 
. there .is no evidence as to whether the parti- 
. tion» between the two widows ‘was: intended 
: to:be absolute as against each. other, in other 
-words, whetherit contained the provision 
releasing the right of suryivorship in respect 
-of each other (para. .:20).......... Having res 
. gard. to. the: language used  in-defendant 
“No, 5's leasa .Ex.2,.and the four sale- 
‘deeds referred to.&bove, by which the two 
widows .executed sale-deeds purporting to 
confer :absolute title on their: alienees, I 
am inclined .to hold. that the two widows | 
orally divided their husband's . properties 
“with ‘absolute rights as’.against each; and, 
-therefore, following the rulings referred 
. to above Ihold that defendant No. 5°has 
relinquished’ her right..of -survivorship -by 
- the said. partition." 
. The question, therefore, is whether.the 
learned Subordinate Judge was justified 
in finding as he. did'on the basis: of the 
documents referred to.above. | 
I agree ‘with . the contention .of ‘the 
-Jearned Advocate .for the. appellant that 
‘the onus of proving that. the partition that 
‘was effected “by. the: co-widows precludéd 
the rights of survivorship -in “each other 
:is on. the person who asserts the - same, 
.in this case ‘on the :plaintif, I also agree 
that the statement in para, 554 of (Mayne's 
“Hindu Law: Edition of 1914)-would prima 
facie help the appellant's contention. It 
thus being clear that the onus of proving 
. tuat ‘the oral. partition . between the two 
widows involved ‘the parting with of the 
rights of survivorship on the part of each 
of the widows is on'the plaintiff, the only 
question before meis whether the plaintiff 
‘Das discharged that onus. 
Ramakkal v. Ramaswam Naickan (1) it 
-was held.by Subramania “Aiyar ahd Bod- 
dam, JJ.,'"where the;two co widows enter- 
~ed into a deed which they called a deed of 
partition whereby they divived -the pro- 
perty between them and each gave the 
other full power of: alienation,” that :each 
'-widow:had released her right. of: survivor. 
ship so asto preclude” her from. recover- 
“ing from. the alienee^after' the, other co- 


¿widow's death the- property given by way 
of partition: to the latter.and : alienated 
"by her, In the 'case reported. as Subbam- 


. admission that if' Valliammai had left'any 


e 
- (1) 22 M, 522; 9 M. L..J.:101. É 
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‘Further from the time of the arrange- 
ment of 1875 until the commencemertt of 
this suit, that is to say, for a period of 38 - 
years all the parties to the arrangement 
including the plaintiff, dealt as absolute 
Owners Of the the property allotted to them 
and to this, with trifling exceptions, no 
‘Objection was taken .by the other parties 
tothe division. In these circumstances 
the true inference appears to their Lord- 
ships to be that......the members of the 
family agreed and arranged among them- 
: Selves that the whole property should We 
at once divided among the daughters 
and their sons then living, the mother 
.8urrendering her claims and each daugh- 


"38 ^ ' "MINAKSHL AYI-S, SUBRAMANIAN OHETTIAR, 


Amal v. Venkatasamappa- (2), Sadasiva Iyer 
. and Spencer, JJ., ,beld that the use of. the 
.expressions .“‘santati paramparyamayt” 
. “sarva .swathanthra | badhyamayi” cecur- 
. ring in such partition. deeds between the 
. cO-widows. is a circumstance from which 
. the intention to give up the right of 
. Survivorship may be legitimately inferred. 
. In the ease reported as Alamelu Ammal 
. v. Balu Ammal (3), there was an oral 
' partition between three daughters each 
. purporting to take one-third share absolute- 
. ly, the Court (Sadasiva Iyer and Napier, 
.JJ.), held thatthe same involved the re- 
: linquishment of rights of survivorship on 
. the part of the daughters: see also Am- 
: mani Ammal v. Periatami Udayan (4), by ' .ter accepting the property allotted to her in 
„Oldfield and Venkatasubba Rar, JJ. ~ Beveralty in lieu of the undivided share in 
. In the present case, no doubt we. have. the whole estate which would have devolved 


. no evidence as. to what exactly happened upon .her on her mother’s death and 
. at the time of the oral partition of 1894 


. between two co-widows; but we have the 
. undoubted facts that ever since that parti- 
. tion, each of theco-widows had been deal- 


“ing with the properties thst fell to her 


share “as if she took the same with absolute 
: rights" under the partition. At a time 
; when no dispute arose whether right of 
; Survivorship was given up by the widows, 


abandoning her right of survivorship on 


‘the death of either of her sisters. Whether 


.this arrangement is binding on the grand- 
60n8 cannot be determined in this suit and 
*on that question their Lordships exoressed 
‘no opinion. But the plaintiff at all event 
‘is bound ky her own arrangement," ..' 
In that case no oral a‘rangement was. 
come to in 1875. to which the daughters 


each widow executed sale deeds with ‘were parties and from 1876 each of the 
. reference to property that fell to her share, daughters dealt with the property allotted 
. Specifically purporting to confer absolute to her on ‘the devision as her own absolute 
, title to the alienees using the vernacular property. The Privy. Council. held, as 
: expression ordinarily in use to connote mentioned already, that the proper in- 
the idea of conferring absolute rights on. ference to be drawn was that each daugh- 
_ the alienees, These sale deeds containing ter accepted the property allotted to her 
. Bueh recitals and also the particular recital in severalty in lieu of the undivided 
. in Ex, 2 referred to by the learned Sub- ` share and abandoned her right of survivor- 
; ordinate Judge.constitute, in my view, ship on the death of either of the 
. relevant items of evidence available to daughters. - 
. the Court to come to a conclusion whe- ', For the above reasons it seems to me 
. ther the partition between theco-widows that the learned Subordinate Judge was 
. was absolute or not. Ifthe partition was. justified in his finding that the original 
_ absolute then the reported decisions leave oral partition arrangement. between co- 
. no doubt and that rights of survivorship | widows was such as precluded the fifth 
: have been given up by each of the co- ` defendant the surviving co widow, from 
widows under such a partition arrange- putting forward her right of survivorship 
, ment. ‘The decision of the Privy Council ' with reference to the properties that fell 
. reported as Hardei v. Bhagwan Singh to the senior widow in the partition That 
. (5), seems to support the above view. it is open to co-widow to give up the 
At page 109* Viscount Oave observed. as. rights of survivorship in such partition 


follows: . of, their husband's estate haa been laid 
,, down as early as 1866: see the decision 


(2) 22 Ind. Cas. 899; 26 M. L. J. 479. ` o reported as Ridnamna v. Venkataram- 
a A ae J. 685; 16 M. L. T. 592;. .appa (6). The , same view has been 
"Cas. 58; 32 M. I, 


4 te 1 7 LEES 
` (4) 74 Ind: Cas, 58; 32 M. D. T. 323; 45 M.. L. J. 1; adopted in the several reported decisions 
- (1923) M; W. N. 652; A. I. 75 S8, 


i i924 Mad. 75. -referred to by me already Ramakkal v. 
: (PO 102 i TA Es UE N. 105; 1U, P.L: R, «.Ramasami, Naickan (1), Sudalai Ammal 


102; 13 L. W. 436; 2 P[L. T.2937 (P. 0). 
>: L. T. 237 (P. 0). 00 


ioe “Page. of 24 C, W N.—[£d.] 


(6) 3 M. H. O.R, 268 at p- 269, o sse n 
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of'the Subordinate Judge, 
‘in’ Appeal Suit No. 44 of 1927, 


‘cipal District Munsif,: 
Original Suit No. 374 of 1919. 


rajachari 


123 1 O: 1890 


nA Gomati- Ammal (t), ‘Subbammal v. Ven- 
` kataramappa (2)and Alamelu Ammal v. Balu 
-Ammal (3) The decision. of the Privy 
‘Council in Hardei v. Bhagwan Singh (5) 
also it seems to me, supports this view. 


-e The decision of the learned Subordinate 


" Judge is, therefore, right and I accord- | 
ingly dismiss the second appeal with coste. 
V.N.V. e Appeal dismissed. 
(T) 16 Ind. Gas, 428; 23 M. a J. 359; 12 M. L. T. 288; 

(1912) M. W. N. 908, 


MADRAS HIGH COURT. 
dis OrviL APPEAL No. 937 oF 1925. 
November 14, 1929. 
Present: —Mr. J netice W.allace. 
KALURI NARASIMHAM. alias 
NARASINGA Benen 
. APPELLANT 
versus 
KALURI NARASINGA RAO AND OTHERS. 
— PL» i NTIFF8—REr PONDENTS. 


f 


Civil Procedure Code (Act V of -1908), s. 100, 0. XLI, 


7, 88—Refusal of lower Appellate Court to act under 
r. 88, whether error of law. 

-The refusal of the lower Appellate Court to act 
under O. XLI, r. 33, Civil Procedure Code,is not an 


error of law with which the-- second Appellate Court 


is bound to interfere. 

. Appeal against adecree of the Court 
, izagapatam 
preferred 
against that of the Court of the Prin- 
Vizianagaram, in 


Mr. T. Suryanarayana, for’ the Appel- 
lant. 
` Messrs. B. Satyanarayana and V. Govinda- 
and P. Somasundaram, for 
‘the Respondents. 


JOUDGMENT.—The plaintiffs sued to - 
‘get aside the 


Oourt sale in execution’ 
of a decree obtained bv the 6th 
defendant, the trustee of the Vizianagaram. 
Estate, against them and deféndants Nos, 
‘1 to 4 for arrears of quit rent. At the 
‘sale, Survey Nos. 199 and 2-3 of 233 belong- 
‘ing to'the plaintiffs and L3 of 233 and all 
lands belonging to defendants Nos. l tò 4 
"were sold and purchased by the 5th defend- 
ant. Plaintiffs’ case was that the sale of their 
properties was fraudulent. The trial Court 
held that the inclusion of: the plaintiffs’ 
‘properties in the sale proceedings was due 
*o a fraud. practised by the 3rd defendant 
“and thé 6tb defendant Vakils Gumaéthá, - 


M 


gave the plaintiffs a decree. 
defendant ‘compromised ‘and. the appeal 
"Was withdrawn. 


“KALURI NARASIMHAM v, KALURI NARASINGA. HAO. Q0 4 E 


‘the deféndant. being. the .real packas: 
although the 5th. defendant was the nominal 


The District Munsif, therefore, 
"The fifth 


purchaser. 


The lower Appellate 
Court. exonerated the 3rd defendant from 
the plaintiffs’ costs but directed him to 
bear his own costs throughout. The lower 


“Appellate Oourt also held although it was 
‘not necessary for its decision ‘so to hold, 


that the suit was not maintainable being 
barred by O, XXI, r. 20. 

The third defendant appeals here on two - 
grounds, first, that the lower Appellate 


. Court. having found that the suit was not 


maintainable, was bound to dismiss it 
against him, and, secondly, that in the 
circumstances of the case, he should have 
got-his costs from the plaintiffs. He relieg 
upon O. XLI, r. 33 and claims that that 
rule is peremptory and that the lower 
Appellate Court should not, have refused 
to .set aside the decree against him 
although he had not appealed against it. 


lam not shown any authority for holding 


thatr. 33 is peremptory, so that if .the 
lower Court refuses to act. under it, itg 
refusal wil be an error of law open to be 
dealt with by a second "Appellate Court. 
This Court has, so far as I am- aware, 
always treated the application ofr. 33 as 
a matter of discretion. Olearly,ifa second 


Appellate Court is bound to decideas a 


matter of law whether alower Appellate 
Court was right in refusing to act under 


r.38,it will haye to go into questions of 


fact as well as of law in order to decide whe- 
ther the lower Appellate Court’ s decree, the 
application of which itis asked to extend 
under r, 33, was right or not, since the 
second Appellate - Court cannot be asked 
to extend the scope of a decree, viz., which 
it holds to be a -wrong decree. But the 
second Appellate Court is not permitted 
to go in this way, into questions of fact. 
It would séem ‘to follow from that, the 
refussl of thelower Appellate Court tò act 
under r.33 is not an error of law with 
which the second Appellate Court is bound 
to interfere. I, therefore, find mo substance 
in this contention. i 

The 3rd defendant, had, -asa ,matter of 
fact, putin a memorandum of cross. objec: 
tions in the matter of .costs in the lower 
Appellate Court, but in that memorandum, 


although .he attacked: the maintainability 
of the suit, the only reliéf he asked for 


was as regards his costs.. It’ is urged that 
although the only relief he asked for in 
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the memorandum of cross-objections was 
in the matter of*costs, ‘nevertheless, the 
lower -Appellate Court was’ bound to hear 
‘and -give full effect to his ‘memorandum 
‘of objections on the maintainability of ‘the 
‘suit, since the Court itself held the ' suit 
‘to benot maintainable. This ‘contention 
also Ido not follow. The: matter of costs 
‘was the only matter -agitated in tle 
“memorandum `of ` objections and such 


. 'matter-is always a matter of ‘discretion . 


D 


“for ‘the Ooürt. “Both the lower Courts 
held that the 3rd defendant, this-appel- 
lant, was a party to the fraud by which the 
. ‘plaintiffs’: properties had' been sold, and 
‘the lower Appellate Court édnnot “be said 
to “have exercised its di&cretion improperly 
jn refusing:costs to a’ party who “was 
‘endeavouring to profit by his own fraud. 

Finally,'it wàs urged that the 5th deferid- 
‘ant who compromised the suit/is really the 
“Std defendant, ' the 5th delendant having 
“purchased the suit properties as benamidar 
for the 3rd defendant. This contention 
‘seems io: meto be forbidden by s.-66 of 
‘the Code of Civil: Prccedure. ‘In any case, 
‘the 5th ‘defendant: was the. -appellant and 
‘the 3rd defendant’ was not. The © party 
‘entitled to ‘withdraw ‘or ‘‘mgintain. the 
‘appeal’ was the 5th defendant: not the 3rd 
deféndant. “In fact, the 3rd ‘defendant 
‘chose to “be absent when the: appeal was 
‘called and withdrawn, and that was: 'the 
time when^he should and could ‘have 
objected to the withdrawal of it was to'hig 
‘prejudice, A 

I find there is no ‘substance in this 
appeal and I dismiss-it: with costs of'1st 
respondent. ; 
VNV | ‘Appeal dismissed. 


“MADRAS HIGH COURT. 
. SECOND CrvIL APPEAL No. 88 oF 1926.. 
.  Beptember 19; 1929, 
, Present: —Mr. Justice Wallace. 
THE UNION.BOARD, DEVAKOTTAH 
—PLAINTIFF—APPELLANT l 
TP , . Versus 
TA. L'A. RR; M-ARUNACHELLAM | 
CHETTIAR-—DEFENDANT—RESPONDENT. 
. Madras Local Boards ‘Act (XIV' of 71920), s. 285, 
Sch. "X, rr. 4, 18—Road ‘declared to be property. of 
private person—Swit by Union Board before: legal 
constitution —Locus standi to maintain swit—S. 235, 


t 


Scope of--Rr.4, 18 of Sch. X, effect of—Transitory | 


provisions eperation and.extent of, 


* 


Where there was a decision by the Survey Depart- 
ment in May, 1920, that a certain plot of ground’ ip- & 
“ Union was the property of a private person and nota 
, publie road, and the Union Board brought a suit'in 
. June, 1921, to set aside the order but the Union 
‘Board was, legally constituted as such only on Ist 
April, 1922, and thetransitory provisions under s. 238 of 
"the Local Boards Act were.in force on the date of stt: , 
Held, that though the public road was vested in 
the Taluk Board under the old Act and in the Union . 
‘Board under'the new Act, in the transitory period 
before legal constitution of the new Union Board, 


"the-Union Board ‘had- no locus standi to bring: any 


suit. [p. 42, col. 1.] : 
Section 235 ofthe Madras Local Boards Act, 1920, 


has no application to Union Boards inasmuch as there» : 


were no Union Boards under the earlier Act of 1884. 

By virtue of r. 13 cf Sch. X of the said Act the 
powersofthe President or Members respectively of 
an old Union Board do not include the power of suit 
by theincorporated Union Board. [p. 41, col. 2. 

A Union. under the old Act was an area and not 
an incorporated body and all that r. 41, Sch. V provides 
is that such areas as were Union areas under the 
old Act wére continued to be Union. areas' under 
the new Act not that new Unions:havé powers which 
the old ones did not have. [ibid] —— 

Second..appeal against-a decree of the 
Court of the Subordinate -Judge, Deva- 
kotfah in Appeal Suit No: 18 of. 1925 (A. 8, 
No 586 of 1924, District Oourt, Ramnad), 


.preferred against that of the Court ~of 


the “Principal District Munsif,Devakotta, ' 
in Original Suit No. 376 of 1$21. 

Messrs: K: Bhashyam-and- T. R, Srini- 
vasan, for the Appellant. : 
, Messrs. K.V.’ Krishinaswami - Iyer, "V. 


.Rajagopalier and T.-V.- Ramiah,. tor. the 


Respondent. 


`. JUDGMENTT.—The question for deci- 
sion in this’ second apdeal is, whether the 
"plaintiff has a right to sue, The plaintiff 
is the Union Board af Devakotah and” sues 
‘to ' have: it ‘declared that the .deci- 
Bion of! the "Survey Department ‘that 
a certain plot of' ground'is the property of 
the defendant and is not public-road vested 


in the plaintiff is a wrong decision, and’ for 


“consequential “reliefs. Both the lowér 
Courts dismissed the suit. on the ground 
that the plaintiff has no locus‘ standi to 
maintain it and the plaintiff appeals. 

. ' The decision of the Survey Officer was on 
the 12th May, 1920. The plaint was pre- 


- 'sented “on the 6th June, 1921, and is in 


time, but the ground for the lower Court's 
decision is that on the date of the. plaint 
there was no Union Board validly constitut- 
ed in which the right of action vested, and, 
therefore, no Union "Boárd^ which could 
validly maintain the suit. The party: who - 
represented before the Survey Officer the 
claim of the public to the plot was the 
Taluk Board. The question’ for decision'ig 
whether between.the date of his decision 


these ‘ panchayats 


“which has 
means. 
“nature under the old ' Aot. 


i "Boards. 
- this. 
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action” which ‘was "vested ‘in “the ‘Taluk 
Board on the date of the decision “had 
validly passed ‘to the present ‘plaintiff. 


The old -Local Boards Act; V. of t884. geb. : 


up two: classes of Local Boards, the District 
*and the -Taluq - ‘Board. - See definition-o 
“Local: Board” in 8.3 (v). "These -undér 
; 8: 27, were corporate. bodies in-whom- publie 
“property could:be-vested. They could make 
- contracts -and. sue: and -be sued. The-Act 
:-also set out rules-for the- appointment of 


- panchayats, that is, bodies of persons: con i 


~gtituted for ‘a: Union ` ‘(gee -8.» 3). (vii) “in 
.areas declared by the:Act-to:be Unions, but 
-were-noft ‘incorporated 
-Local Boards, nor:was public- landed -pro- 
x perty vested in: them. -The-new Act XIV 
. of 1920 sets-up three classes of incorporated 
Local Boards; District Boards, "Faluqd Boards 
-and Union: Boards - (see -8.: 8). ‘Section >60 
‘thereof vests-in-the-Union-Board all publie 
;roads in its area. ; The Union “Board of 
. Devaccttah; the present: plaintiff, was: con- 
, Btituted under this- Act on the Ist, April, 
- 1922, :(Bee.. Ex. - -9OO). ` Consequently it waa 
-Rot-8o-constituted on the date of the: plaint, 


"9v. 


“The appellant ‘contends that the situation 
“is saved by the ‘transitory provisions attach- 
“ed to Act’ XIV of 1920, particularly . as.” 235, 
.957, 233° and’ Sch. ' "X, rr. 4 and 13. “Sec- 


' ‘tion 235 says that “all. property, all riglite 


"of whatever Kind, used, enjoyed or possess. 
ed '"by......& Local "Board. as . constituted - 
under the Madras Local Boards Act of 1884 
„Bhall pass to the same Local Board as cón- 
stituted under this Act." Under that.sec- 


"tion, the right to sue which’ belonged'to'the : 


'Taluq Board under the old Act’ will pass 
‘to “the same Local Board as constituted 
'under this Act. " “What is “the same’ Local 
Board?" It ‘may be the Loval Board 
the “same designation or 
the Local Board which has the same juris- 
‘diction, There is’ no, indication’ which it 
‘But the usé of the ‘phrase “same ' 
Local Board'' to my mind implies that there 
‘must have been a' Local Board ‘of that 
Under the old : 
"Aet there was no Union Board, so ‘that the ' 
‘section in my view cannot apply to Union 
There 'is nothing improbable’ in 
It is justas’ likely that the Legis- 
Jaturé intended during the transitory period . 
‘to continue'the. machinery of the old Act 


"in" working. .as‘that it intended to introduce 
' the machinery of the new ‘Act’ before the ' 


‘new Union Boards were j ouediuted 
"end set, up. l 


UNION BOARD, DEVAKOTTAH V.: ARUNAOHBLLAM, 
. Bnd the date of the plaint -the right of © 
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It is argued that r..13 of Sch.:X, itself 
"eontemplates that the old Union panchayüts 
"Should be erected into new Union Boards 
-during the transitory, period, but I do not. 
Bo read the. section. Whatever, it may have 
: been intended to mean, it: does not speák 


~ 


f ` of the powers of the Union Board’ as such, 


It ‘is only dealing with the powers and 


“duties "ofthe President and, Members’ re- 


 Bpeetively" ofsuch a Union Board. Now 
the powers of the President or Members 
respectively do not. include the power ‘of 
suit-by the incorporated Union Board. 
Hence r. 13 will not. avail the appellant. 
Rule 4 of Sch. X is called in aid but I 
^ do not think that helps éither. It says that 
“notwithstanding anything contained in 
8. 4, the Local’ Government may, béfore 
the commencement. of this Act, declare that 
any Union constituted under ‘the old Act, 
shall, from the commencement of this Act 
be deemed to bea Union under this Act." 
Now a Union under the old Act was an 
area and not an incorporated body and all 
‘that the rule means to my mind is that 
such ‘areas’ ag*were Union. areas” under. the 
old Act were continued ‘to'be Union areas 
under the new. ‘Nothing is said in r. 4 (1) 
-&bout/the new Unions having powers which 
thé old’ ones did not have‘ rathér ‘the con- 
trary in fact. -If‘the‘rulé ‘was: intended to 
mean what the appellant argues, it would 
have’ said ‘any panchayat ‘constituted in 
respect of any Union shall be deemed to be 
‘a Union “Board.” 
No.nofifeation-has been 'brought to niy 
“notice: which ‘takes away, during the’ tran- 
- Sitory period, the vesting under: the-old*Aet 
“of the’ Union ` roads in .the old - Taluq 
"Boards. ;This also-is- ‘significant. 
The phrase “before: ‘the ‘commencément 
“ot thie Act’’ in r. £ and ‘in Gther- rules-is:a 
very. dmbigtous.one, not ea&y' to understand 
-.or-to apply. Section. 237. apparently enables 
- Góvermment-to bring the Act into operation 
* piecémeal:; ‘By: notifications Exs ZZ and- YY 
the Government brought r: 4 (1) into“force 
.on the 25th and 26th January, 1971; and by 
(Ex. WW it brought thé rest ofthe Act. into 
- force on the lst April, 1921, although'as point- 
„ed out, the present Union was not ‘constitut- 
..ed until the let: -April, 1922,-under Ex. OOO. 
* However, as r.4 in any tase ‘has: not. been 
‘shown: to "assist the: appellant, “he? cannot 
derive any support ‘for his case “from 
“Ex. Y 
; ‘Section 60 of the new Act has’ been : nien- 
tioned, but even if that section, thé móment 
“the | “Act came into force and before’ ‘the 
' Union Bosrd oi: Devakotta: was. ‘constituted 
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"Taluk Board of the roads within the juris- 
dietion of the Union Board, that will not 
avail the plaintiff-Board unless it was at the 


the roads of which the Taluk Board had 
‘been divested. I have held that during the 
transitory .period the plaintif- Board: was 
‘not constituted `a Union Board with the 
legal powers conferred on such a Board 
by the new Aet. - 

It appears to me, ‘therefore, that the 
plaintiff had on the date of the plaint no 
locus standi to sue. The lower Courts have, 
therefore, in my opinion committed no error 
of law. I dismiss this appeal with costs. | 
(OY. N, Y. Appeal dismissed, 
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MADRAS HIGH COURT. . 
Szoonp Civin APPEAL No, 1568 or 1925... 
` November 13, 1929. j 


' Present :—Mr. Justice Anantakrishna Iyer 


MUHAMMAD ISMAIL SAHEB AND 
ANOTHER— PLAINTI FES— APPBLLAN TS 


| versus 
RASOOL BI AND orBE28—DEFENDANTS 
— RESPONDENTS. 


Contract—Privity—Sale-deed directing purchaser 
to discharge prior mortgage—Mortgagee not party, 


whether entitled to base rights on sale deed— Practice—' 


Suit for possession—Decree for joint possession, whe- 
ther can be given. 


Pending a suit on a mortgage,a third person 


' defendant. 


obtained a sale of the mortgaged properties from the 
mortgagor and another person. Under the sale-deed 
a portion of theconsideration was reserved with the 
purchaser for discharge of the mortgage debt. The 
amount not having been paid,a decree was passed 
and in execution of the decree the properties were 
purchased by the mortgagee. The purchaser after 


unsuccessful intervention by way ofclaim proceedings - 


filed asuit, contending that the properties sold in 
Court auction belonged not only to the mortgagor but 
also to the other vendor in common: 

' Held, (1) that inasmuch asthe mortgagee was nota 
party to the sale-deed in favour of the plaintiff, he 
(the mortgagee) was not entitled to rely on the same 
or base any rights in his favour by virtue thereof; 
^(2) thatif the properties belonged to both the 
vendors in common, and .if no question of estoppel 
arose against the plaintiff, he would be entitled toa 


decree for joint possession,in the present suit itself: 
along with the auction-purchaser. 


Second appeal against the decree of the 
Court of the Subordinate Judge, Masuli- 
Suit No. 59 of 1925, 
preferred against the decree of the Oourt 
of the Additional District Munsif of Ellore 
ini Original’ Suit No, 70 of 1923, = ~~ 


| MUHAMMAD ISMAIL V.SRASOÓL BI. 
‘under Ex, OOO—availed to divest the old: 


.Of the lst defendant. 


and got delivery through . Court. 
plaintiffs intervened under O. XXI of tlie 


123 I. C. 1930 
Mr. P. Satyanarayana Rao, for the Ap- 

pellants. ` l : 
Mr. M. Ch, Raghava Rao, for. the Ret- 


pondents, j 
JUDGMENT. —This 


=. 


second appeal 


“has been preferred by plaintiffs who, , 88 


purchasers from the 2nd defendant and 


“her brother Muhammad Hussain, claim to be 
` entitled to the suit property, eaid- to have 
been purchased by the 1st defendant.in 
. execution of the mortgage decree that she 
.obtained against the 2nd defendant. The 


facts are these. The 2nd defendant execut- 
ed a mortgage-deed Ex. I in 1911in favour 
The lst defend- 
aub put that mortgage into. suit. and, when 
the suit was pending the plaintiffs purchas- 


-ed. the property under Ex. A from both 
_the 2nd defendant and her brother Muham- 
. mad Hussain. 
. No. 1 admits that.a portion of the -consi- 


Tbe 2nd plaintiff as P. W. 


deration for Ex, A was reserved with the 
plaintiffs for payment to the lst defendant 
in respect of the decree that she had ob- 
tained. The plaintiffs did not, howéver, 


. make any payment. The result'was that the 


lst defendant, in execution of the decree 
which she obtained, purchased the property 
"The 


Code of Civil Procedure, but their objec- 
tions were not heeded to with the result 


that the lst defendant obtained delivery 


of the properties in execution. The plaint- 
iff's present suit is for declaration of their 
title and for cancellation of the deliver 
order. mc 
Several defences were raised by the lst 
The main defences were those 
covered by issues Nos. 2 and 3. Both the lower 
Oourts held that the plaintiffs were bound 
to discharge the decree-debt in O. S. No. 215 
of 1914 and on that ground they held that 
the plaintiffs were not entitled to any relief. 
Havicg had that question fully discussed 
before me, I hava come to the conclusión 
that the lst defendant not being a party 
to Ex. A the plaintiffs’ sale.deed, nor to 
the arrangement made between the 2nd, 
defendant and her brother on the one hand 


“and plaintiffs ihe vendees on the other, 


with reference to the payment of the decree 
amount, is not entitled to rely on the same, 
nor base any rights in her favour by virtue of 
a transaction to which she was not a party. 
Reading Ex. A, Iam notable to find that 


‘the plaintiffs undertook with lst defendant 
“to discharge the decree amount. No doubt, 
"the amount was reserved with them by the , 


and defendant and her brother; and they 
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would have -their own remedies against the 
platntifis if the plaintiffs did not act accord- 
ing to the terms of the agreement entered in- 
‘to by them with the 2nd defendant and her 
brother. So far as the lst’ defendant is con- 
cexned, I am clearly of the opinion that she 
fis not entitled to take advantage of the 
arrangement mentiored in Hx. A. The 
learned Counsel for the lst defendant, 
‘however,’ drew my attention to para. 
4ofthe written statement filed by the ist 
defendant in which it is alleged, that the 
‘properties belonged really to the 2nd 
-defendant, and that for a debt due by 
Muhammad. Hussain the 2nd defendant 
executed the mortgage deed to the Ist 
-defendant and that brother of the 2nd 
‘defendant aleo attested the said mortgage. 
-He drew my attention to the fact that issue 


-two was specifically raised with reference 


to the said allegations in the written state- 
‘ment, and that the lower Appellate Court 
-has not recorded any finding on issue No. 2, 
‚I think that, before I finally dispose of the 
-appeal, it is necessary to have a definite 
-finding on the point covered.by issue No, 2 


on the evidence on record. I accordingly call i 


“upon the lower Appellate Court to record a 
finding on issue No. 2,and the findingshould 
be submitted within one month after the 
re opening of the lower Appellate Court, 
‚seven days will be allowed for objections. 


- The case was very fully discussed before 
.me, and [think it is proper that I should 
: record my impressions, in case the finding on 
issue No. 2 should be ultimately against the 
“first defendant. It was argued that because 
the first defendant purchased the whole 
. of the properties in suit by virtue of the 
¿decree in the mortgage suit and got possis- 
sion of the same the plsintifis only remedy 
-would be to file a suit for partition and that 
the plaintiffs would not be entitled to any 
relief in the suit as framed. No doubt, in 
case it be found on the question of estoppel 
that the  plaintifis are estopped from 
setting up their claim to the suit propertiee, 
and from contending that the mortgage to 
the lst defendant is not binding upon 
them; then the plaintiffs would not be 
entitled to any relief at all. If, however, 
the finding on the issue of estoppel is in 
favour of the plaintiffs, then, I think the 
proper relief that should be given to the 
plaintifis in this case would be to give 
plaintifis joint possession along with the 
first defendant and modify the delivery 
der to first defendant accordingly, with 
liberty to the plaintiffs and the 18: defend- 


SHANMUGA KODUMBAN ?. BMPERON, — ; 


-- Appeal against an order of the 
. Session of the Tinnevelly Division,:in Case 
‘No. 55 of the Oalendar for 1929, and 
-Revision Case taken up as regards accused 
‘Nos. 2 to 4in the said case for enhancement 


) Mr. 
. Vadamamikkam, 
i. Mr. K. Venkataraghuvchariar, for the 
‘Public. Prosecutor, for the Crown; . 
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ant to work out their rights in the proper- 


+ ~ 


ties by a suit for partition. 
X Having reg8rd to the observations of the 
lower Appellate Court in para. 3 of 
the finding, I have to accept its finding and 
I hold that the 18t defendant has not proved 
that 2nd defendant's brother and the 
plaintiffs are estopped from setting up 2nd 
defendant's brother Muhammad Hussain's 
rights in the properties. . 
The result will be that the decree of the 
lower Courts will be modified by declarin 
that plaintiffs are entitled to Makan aa 
.Hussain's rights in the properties and the 
delivery made to the Ist defendant in 
O. 8. No. 215 of 1914 will be set aside to this 
extent that plaintiffs and ist defendant 
shculd be held entitled to joint possession 
of the properties till their respective rights 
are worked. out in separate appropriate 
euits. In the circumstances each party will 


bear his costs in all Courts 


V. N. V. Decree modified, © 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 560 oF 1929 - 
AND 
OriMINAL Revision Oase No. 806 

or 1929. i 
December 11, 1929. l 
Present :—Mr. Justice Jackson. : 


. BHANM UGA KODUMBAN AND OTAERS 


— ACO: SED— APPELLANTS 
versus 
EMPEROR— RESPONDENT. 


Criminal trial —Sentence—Grievous hurt followed by 


: death—Diseretion of trial Court —Practice. 


As regards the sentence it is always difficult to 


.Bssess the penalty when a man diesafter being beaten 


or kicked. As soon asitis found that the offence 
does not amount to culpable homicide, it is best to 


-leave the death entirely out of account,and look only 


tothe injury. [p.44, col: 2 | pi 
A large discretion must be left to the trial Judge 

who hasseen the accused and knows the effect which 

imprisonment islikely to have upon them individual- 


‘ly, and who also knows the criminality of his District 


and what deterrence is necessary. [ibid.| 


Court of 


of their sentences. ng 
K. S. Jayarama Iyer, for Mr. J. 8. 
for the Accused. 


7 
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SHANMUGA KODUMBAN- t, EMPEROR, 


-JUDGMENT:;-—The: seven “appellants © 


have been econvieted:under ss. 147 and 325, 


Indian Penal ‘Coie, and’ ‘sentenced. ‘Appel- 
Jants Nos; 1 and 2 t6 2 and: 3. ‘years: rigorous 
imprisonment- concurrent, and - appellants 
Nos, 3-to 7 to -18 months and 18: ‘months, 
concurrent. “Appellants: ‘Nos. 2, 3,.4 have 
-béen called” upon to “show -cause "why 
their sentences ' ‘should: -not-“be: enhanced. 

The main circumstance-of this- -case‘tis 
not ‘seriously’ traversed. - One -Rajàpàridia 
Naick was ‘beaten to death ‘on ‘the night 
of 19th "May, 1929. : Toe question :raiséd 
on: appeal: is, "which, if: any, -of the- åp- 
pellants ' took part - in ' the. crime, The 
death is said to have -occurred at: about 
8 ». M, and by llP.Mw. The karnàm P. W, 
“No; 4 had the names of dll the: accused,- and 
‘entered them - in -his report Ex. B. “It 
hag also been' ‘elicited on ^ bebalf -of the 
‘accused: that : ‘the: eyé-witness ` P. W. No! 1 
mentioned all ofithe accused “in : detail 
when thé Sub-Inspeector investigated under 
8. 174, Oriminal Procedure Code, on 20th 
May. On 94th May the Sub- -Magistrate took 
statements under s. 164 when this witness 


named accused No.1 as the instigator, 


and accused No.2 as the man who first 
struck, adding “His-men- also--beat. him." 
It is-now arguéd that on that date the 
witness only knew of accused’ Nos, 1`and 2, 
and the rest have been subsequently impli- 
cated. ` But having "regard to` the report 
Ex. B and what was elicited about the 
inquest, it is more natural’ to suppose 
that, thé witness- meant the other accused 
and” did not ‘name ‘them’ because he’ was 
not asked’ to name them. ‘He is corro- 
borated by two other: eye-witnesses P.W. 
Nos. 3-aud 5, Thé first ofthese P.W. No. 3 
“is certain that-he:; gave all then names to the 
“Magistrate, though in-his- statement -also 
;only accused 'Nos. 1 and 2-are named.:.As:the 
“names were already ‘out and on record: and 
jn-the light of the- evidence of P. W. No. 1 
the point is not of very much im- 
_Dorenee “especially "when the last eye 

witness. PW. No. 5 on" 'the 'very:-same 
‘day. named all the accused except the 
sixth. 

. However, the: proceeding of prime 'im- 
‘portance: ie the rial, -the -learned Judge 
observes ‘that the: witnesses were: ‘unshaken 
-by'’cross-examination and: gave him» the 
impression: that they were. speaking -:the 
truth. I see no reason to' differ. 

: Apart from’ their. general credibility, I 
do not consider that anything ‘turns -an 
the fact thatthe witnesses: may not have 
given a photographically correct: account 
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o the “exact ‘details. -For ‘some: reason 


-best’-known to: -himself 'an- Indian - villager 


never says ‘there “was ` général: kicking 


aid beating". bùt “works: out. an:-analysis 


“his “habit 


of:fists-and: feet: and right ‘sides and left 
Sides; which ^is: easily | shéwn ‘tovbe: ridi- 
éulous, ‘but which ‘does’ not ‘necessarily 
prove him-to:be- telling: lies ; it is-merély ` 
of thought-and speech, * The 
medical: evidence--may- “not. reveal: a mark 
for evéry' blow, but that is not ‘important. 
“The: defence “is: concernéd ‘with. 'provitig 
that the village -ïs “factious, “which it 
probably - - frue,: "and-euts both. ways. ` There 
mäy~ ‘be Yother causes -of quarrel, -büt*I 
‘see no reason -not-to :hold: that the im- 
médiate cause" was that- alleged, >and, that 
‘the’ accused had. the tomulon ‘object 2f 
‘causing ‘injury -to the. deceased. -As-re- 


-gards the gentenóce- 1t-:is= always. difficult 


A 


‘to*assess the :penalty: when .& “man ‘dies 
after beéing-beàten “or kicked. ' In: my own 
‘Opinion ‘as >sòon- as- it: is- found: that -the - 
Offence -does not : amount: -to * culpable 
'homieide, ‘it: is-best:to leave :the -death 
‘entirely’ out’ of? account,‘ and --look only^to 
“the injury. "These. accused: gave ‘the:man, 
‘what “they "intended, “a : severe ' beating. 
‘They- broke no- bones; a death.supervened 
owing-to some internalirouble: for which, 
no: doubt, théy-are responsible ;-but : which 
they - did! not foresee; and which, ‘judging 
from his evidence, seems to have bafflsd 
‘the: doctor. “In the éireumstances l'am 
not: prepared; to'sày, that three years is 
grossly lenient. -A large ‘discretion: must 
‘be 'left^to the ‘trial Judge who has: seen 


the- aceused- ‘and: knows the effect: which 


àmprisonmentis likely to have: upon them 
individually, - “and -who “also knows the 
ériminality ` of - his district "and ‘what 
detérrence’:is ‘necessary. 

The: appeal-‘and - petition ‘are both. dis~ 
missed, 


[i y, N.V, ‘Appeal and Petition dismissed. 
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MADRAS HIGH COURT: . 
SECOND, Civin ArPzaL:No. 719 oF-1926:: | 
| October 28,1929. 
Present:—Mr. Justice Anantakrishna Iyer. 
GHANDA PULLAMMA GARU— 
DEFENDANT—APPELLANT* 
Versus 


e 
JASTI SATYANARAYANA AND OTHERE— 

PLAINTIFF AND DEFENDANTS— RESPONDENTS., 

Minor—Suit to set aside decree. against minor—. 
Defences—F'orm of. decree. t ` 

The. mere circumstance that -the -executant of..a - 
document, which purported to: be executed both 
by .himself personally and on behalf of certain 
minors, also represented tha minors in a subsequent: 
suit thereon could not, be taken .by.itself to make 
any deerée passed on the. basis of’ the document. 
invalid. and not.binding upon the, minors.. The ques-: 
tion of validity and binding.nature of such decree 
Should be considered having regard to the particular 
pleas taken in any case. [p.46, col. 1.]' 

Madduri Venkata Someswara Rao v. Pulavarty 
Lakshmanaswamt (1), followed. . 

Where a decree obtained against a minor is set 
aside in a suit brought for that purpose, the effect 
of setting aside the decree would be. to-remit both 
the parties to their, original rights. The ordinary 
form would be-amere declaration, stating that the 
prior decree and the,proceedings- subsequent. are not 
validagainst the plaintiff and are set aside. [p. 46, col.2] 


Second.appeal against a decree, of the 
Court.of the Additional Subordinate Judge; 


. Masulipatam, in-A: 8; No. 24-0f 1924, pre- 


férred against: that of- the Oourt. of 
the District Munsif; Gudivada;.in O. 8: 
No. 226.of 1922. | 

Mr. B. Satyanarayana, for ihe Appellant; 
| Mr. A. Lakshmayya, for the Respondents: 

J UDGMEN T.— Defendants: Nos- 3:and': 
4 “and the plaintiff were brothers: The -3rd- 
defendant for himself and: as guardian: of- 
his. younger brothers (4th defendant and. 
plaintiff) both: of- them then- minors. 
executed. a. hypothecatioa- bond in-Ífavour: 
of defendants Nos. 1 and Z on- the. 14th of. 
December, 1922;: for -Rs.- 700; A suit- was. 


instituted by the. 2nd defendant-(O. 83 


No. 511 of 1918) making -the:piesent defend-: 


ants Nos. 3,and 4 party defendants. to-. 


recover money:.due.on tha mortgage. The 
4th defendant,would seem to have become 
a major.at the time of that suiti, The .preé-- 
gent.^plaintiff; being, a;minor rat that time— 
in. fact he is a:minor-even now—was repre 
sented by -his -eldér brother,-the-3rd-defend-. 
ant, as :guardian ad litem. None of.’the de- 
fendants appeared; and--the.result was that. 
B. decree. was. passed in: favour of the, mort- 
gagee- (plaintiff): Execuiion. proceedings. 
were started and-: the properties: were: sold“ 
and purchased by ..the-.decrée-holder him: 
self. The present suit O. 5, No. 226 of 
1$22 on the file of the Court of the District 
Munsif of Gudivada was instituted by the 


" mortgagee. 
‘thatthe mortgage, the. subject-matter: of 
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. plaintif, even- now . a. minor, making his 


two brothers as defendants Nos, 3.and 4.. 
Defendants Nos. l'and. 2 represent the: 
The case of the plaintiff was 


O. 8. No. 511 of 1918, was not executed for' 
necessity by: his eldest brother, that the: 
registration of the. document was invalid 
in law because it was registered by a Sub- 
Registrar within .whose jurisdiction no 

portion of the property intended to be given- 


. as security was situated, that the 3rd de-. 


iendant, the executant of the mortgage, 
was not in law competent to represent the. 
minor (himself) and that: in fact the’ 
guardian was also guilty-of gross. -negli- 


gence in the conduct of the prior suit. Both: ` 


the lower Oourts have found in favour of; 
ihe plaintiff substantially as.regards all the 
contentions put forward by him. The ynd 
defendant's legal representative has pre- . 
ferred this second ‘appeal. 

The. learned Advocate for the. appellant 
contended that the guardian is not bound 
to put forward technical pleas such as that. 
the document was registered by a Sub-' 
Registrar in whose jurisdiction the pro- 
perty intended to be given as security was: 
not. situated. He-also contended that the. 
lower Courts had approached the case from’ 
an erroneous -standpoint. He argued that: 
the 4th defendant, the elder brother of the’ 
present plaintiff) who was admittedly a: 
major at the time of the. prior suit, was: 
ex. parte, and that, if the plaintiffs’ present : 
contentions were considered to-be good, . 
surely the 4th defendant would have"him-. 
self'put forward such contentions. He- 
finally urged that in any event it should be 
made clear that ib is only with reference to 
the plaintiff's: interest that-the mortgage- ` 
decree and the subsequent. sale would “not: 
be binding, and that the intéresta : of -de-- 
fendants Nos. 3 and 4: would not: in. any 
way be affected -by the result of the. present’: 
suit. — ss 

I‘do not propose to say anything on the. 
question of fraud on the registration law: 
Both’ the lower Courts have concurrently 
found that the guardian was: grossly neg-. 
ligent in the conduct of the defence in the ' 
prior suit, They have also found. that there’ 
was no necessity for borrowing: Rs: 700- 
mentioned in: the mortgage-deed.“ Cogent: 


reasons; have been‘given: by both:the Oourts- 


in respect’ of their findings. I think they- 
had ample materials on which they could 
have: arrived; at such: findings, If these 
findings:.are: upheld.iin - seeond i appeal, it: 
follows that the decree- passed- in favour" 
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The result. 


_ of the plaintiff is clearly right. 
of the recent Full Bench decision in 
Madduri Venkata Somaswara Rao v; 


Pulavarty Lakshmanaswami (1) is that the 


mere circumstance that the executant of a 


document which was purported to be exe-. 


cuted both by himself personally and on 
behalf of certain minors, also represented 
the minors in a subsequent suit, could not 


be taken by itself to make any decree. 


passed on the basis of the document invalid 
and not binding upon the minors. 
Full Bench held that the question of valid- 
ity and binding nature of such decree 
should be considered having to the par- 
ticular pleas taken in any case. 


by both the lower Courts. 
The learned Advocate for the appellant 
drew my attention to the fact that the 


learned Subordinate Judge expunged from. 


the decree passed by the first Court some 
words on the ground that they were really 
unnecessary. The first Court's decree is 
printed at pages 7-and 8 of the pleadings 
book. After declaring that ‘the -decres in 


O. 8. No. 511 of 1918 on the file of that. 
Court and aleo the Court sale held in exe- ' 


cution thereof are set aside as not valid 
and binding on plaintiff in any way what- 


Boever,’ the decree proceeds to state that. 


the prior suit, O. S. No. 511 of 1918, will 


be re-opened and gone into on the merita . 
allowing the present plaintiff to contest it, 
- by some guardian other than defendants 


Nos. 3 and 4. The. learned Subordinate 
Judge on appeal thought that..these words 
need not be inserted in such a decree and 
that the declaration granted.in the first 
portion of the trial Court's decree would 


be sufficient, as the Court before whom, 


any further application would be made in 


respect of O. S. No. 511 of 1918 would. 


naturally respect the declaration contained 


in the decree, 
the learned Subordinate Judge on that 


point is correct. 


The form of the decree that should be. 


passed in such & case has been discussed 
in some of the Privy Council cases 88 also 
what the effect of such decree in the sub- 
sequent suit would be with reference to a 


prior decree regarding which relief was. 


granted by the decree in the subsequent 
suit, The Privy Oouncil cases in Khajoor- 


D. XE Ind. Cas. 801; 52- -M: 975 ; 29 L. W. 125; 
A. 
56 M, L. dy. 279s, d te 


The; 


Having 
regard to the findings mentioned by me, 
the plaintiff was properly given a decree 


the present suit. 


I think that the view of. 


1929 Mad, 213; Ind, Rul. (1928). Mad, 465;. 
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unnissa v. Rowshan Jehan (2), Partab Singh 
v. Bhabuti Singh (3). Manohar Lal v. Jadu- 
nath Singh (4) and Ganesh Roy v. Tuljaram 
Row (5) supnort the view taken by the 
Subordinate Judge. . 

In Manohar Lal v. Jadunath Singh (4) it 
was pointed out by their Lordships that, 
setting aside & prior decree ‘in its entirety’ 
was not justified when the relief that the 
plaintiff in the second suit would be entitled 
to would be only with reference to his own; 
rights, and not the rights of anybody. else. 
It has also been pointed out in the other: 
cases that a&. mere declaration would”. 
ordinarily be the proper form of relief to. 
be granted in such a suit. No doubt, the: 
éffect of setting aside the decree, in thé 
words of their Lordships in the case report- ` 
ed as Khajoorunnissa v. . Rowshan Jehan 
(2): would be "to remit both parties to their 
original right.” That was what was stated. 
in Ganesh Row v. Tuljaram Row (5) also., 
It, therefore, seems to me that the form of. 
the decree passed by the learned Subordi- 
nate Judge is not open to any objection. | 

The learned Advocate for the appellant. 
requested me to make it clear that it was 
only with reference to the plaintiff's inter-, 
ests that he has now been given relief in 
The learned Advocate. 
for the respondent does not dispute that. 
position, As I read thé first Court's decree, - 
I think there could not possibly be any 
doubt that that was what was contemplated, 
and in fact the decree specifically says that 
the decree in the prior suit and the sale, 
in execution thereof are set aside as not, 
valid and binding on ‘plaintif’ That 
being 80, i do not think it necessary to add `` 
anything to the deoree passed by the lower. 
Appellate Court. 

For the above reasons, the decision of ' 
the learned Subordinate Judge is right, 
and this second appeal is dismissed with 
costs. 


< VN. Y, Appeal dismiss ed. 


.(8) 20. pcs 186; 3L A. 291; 326 W.R. 36: 3^ 
Sar P. Q. J. 29. i 
(3) 21 Ind. Cas. 288; 35 A. 487 at p. Ai 17 0. W. 
N. 1165; (1913) M. W. N. 785; 14 M. T 299; 25 
M. L.-J. 492; 11 A. L. J. 901; 16 O. C. TA 18 C. Li 
J, 384; 15 Bom. L. R. 1001; 40 I. A. 182 (P. 0:). 

(4) 98 A. 589 at p. 589; 8 Bom. L. R. 489;4 O. Li; 
J.:8; 10 O. W. N. 898; 9 Ò. O. 219; 1 M. L. T. 910r 
16 M-L. J..291; 3 A-L. J. 710; 33 I. A. 198 (P.O). Fs 

(5) 19 Ind. Cas. 515; 36 M. 995 at pp. 300, 304; 17. 
O. W. N. 765; 11 A. L. J. 589; 18 Ô. L. J. 1; 15 
Bom. L. R, 626; 14 M. L. T. 1; So M- WN, 5155 
25 M, L, J, 150; 40-1 A. 132 (P. QJ. H 
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^ MADRAS HIGH COURT. 

‘APPRAL AGAINST ORDER No. 115 or 1928. 
m September 23, 1929. 
-` Present:—Mr. Justice Madhavan Nair 
" and Mr. Justice Cornish. 
Sait ASURAM SADA SUK BHATTAORH. 
SES es —APPELLANT 

m versus 

Tmg SUB-COLLECTOR or RAJAH- 

|... MUNDRY AND ANOTHER 

— RESPONDENTS 


Civil Procedure Code (Act V of 1908), s. 144, —Resti- 


tution under security bond—Interest on amount secur-- 


ed, whether payable, 

Under s. 144 of the Codeof Civil Procedure, the 
Court may, in its discretion, award such interest as 
it chooses, and the fact that the principal only is 
secured by a bond under the order of the Court at 


the time of the withdrawal of the sum originally de-: 
creed, does not affect the liability of the person order- , 
ed tomake restitution to pay interest in accordance 


yin ene PERE [p. 48, col 
nara Chand Bothra v. A H. Forbes (1), Alagappa 
Chettiar v. Muthu Kumara Chettiar e Fy Go 
lector of Ahmedabad v. Lavji Mulji (3), followed. 


Appeal against an order, dated the 19th 
October, 1927, of the District Court of East 
Godavari at Rajahmundry, in E P. No, 20 of 
1927, in O. P, No. 116 of 1922. 


Mr. G..Lakshmanna, for the Appellant, 


The Government Pleader, for the | Re- 


Bpondent. 
JUDGMENT. A 


‘Madhavan Nair, J.—This appeal, 


arises out of an application under ss. 144 
and 151, Civil Procedure Code, for restitu- 
tion against the 3rd respondent in A.'B..No. 
256 of 1924 before this Court and also for 
the recovery ofcosts that were ordered to. 
be paid by the claimants Nos. 1 and 2 in the 
two connected appeals, Nos. 256 of 1924 and 
334 of 1924. The facts of the case are stated 
in detail by the learned District Judgeand 
need not be re-stated. 

It appears that à sum of Rs. 22,614-12.0 
was ordered to be paid in excess by the 
District Judge to the claimants in a certain 
land acquisition proceeding on a reference 
tohim under the Land Acquisition Act. 
Against the order to pay the excess amount 
two appeals were preferred to the -High 
Court, one A. S. No. 324 of 1924 by the 
claimants in that proceedings, and another, 
A. B. No. 258 of 1924 by the Government. In 
A. B. No.256 of 1924, the Government filed an 
application for stay of execution of the order 
that the 3rd respondent may be allowed on 
furnishing security to take the amount of 
money that would be deposited by the 
Government in the lower Court. This order 
was passed on 24th September, 1924, and the 
. monty was deposited by the Government on 


Col- ` 


4T 
9th October, 1924. The security. bond which 


“was executed by the 3rd respondent, the ap- 


pellant before us, is Ex. A. In that security 
bond, the appellant undertakes that “if-A. 


S.No. 256 of 1924 on the file of the Madras . 
High Court should be pertly or wholly: 


decided in favour of the appellant and the 


3rd respondent deposits in the Court the: 


. said sum of Rs, 27,614-12-0 or any part there- 


of as he may be required to pay back under 
the decree of the High Court, this bond 
shall be void and of no effect, otherwise 1t 
shall remain in force.” 
money from the Court after executing this 
gecurity bond. The High Court dismissed 
A. S. No. 325 of 1924 filed by the claimants 
who were respondents Nos.1 and 2 and 


allowed the appeal by the Government, : 


A. B. No. 256 of 1924 to a certain extent, 
with the result that the amount to be 


He withdrew the: 


deposited by the Government as compensa- - 


tion for the lands of respondents Nos. 1 and 


2 was reduced by Rs. 17,148-15-10 and the: 
respondents Nos. L and 2 were made liable - 


to pay the Government by way of costs 


Rs. 1,601-1.2 and Rs, 756-125. There was: 


no decree against or in favour of the 3rd 


© respondent. Now, the Government have filed 
the present application for recovery of the ` 


amount of Rs. 17,148-15-10 plus interest upon 


pay the amount of Rs. 17,148-15-10.. But his 
case is that he could not be called upon to 
pay interest upon that amount nor should be 
asked to pay the costs. The learned District 


“ that amount as well as the two sums ordered : 
as costa from the 3rd respondent. -The 3rd * 
respondent does not deny his liability to . 


Judge has disallowed both these conten- 


tions. In the present appeal, the 
urges both these grounds. 


As regards interest, the argument of the - 


learned Advocate for the appellant is that 


appellant.- 


under the security bond executed by the- 
3rd respondent he undertook to pay the 


total amount. 


There is no provision made . 
for the payment of interest and, therefore, `- 


he is not bound to pay interest to the 


‘Government. The question is,' whether 
there is the limitation of the liability to pay - 
interest introduced in this security bond . 


`u 


The proceeding is admittedly one under: 


8. 144, Civil Procedure Code, and the Oourt. 


has discretion to order the payment ofin- 


terest on the amount which the parties are - 


bound to pay back to the Government by 
way of restitution under that section. We 
do not think thatthe security bond in any 


way limits the liability forthe payment of 


interest which the Oourt has got power to 
order as against the 3rd respondent, In the 
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case reported as Indra Chand Bothra v. A. 
H. Forbes (1) it was held that "under s. 144 
of the Code of Civil Procedure, the Oourt 

may, in its discretion, award such -interest as. 
“it chooses,.and, the Tact, thatthe principal. 
only is secured by a bond under the order of 
the Court at the time of the withdrawal of . 
the sum.originally decreed, does. not affect. 
the liability ofthe. person. ordered to make . 
restitution. to. pay interest in accordance. 
l with the section." This case was followed 
in this.Court in the decision of Alagappa. 
Cheitiar v. Muthukumara Cheitiar (2). No 
doubt, the.decision of our Court was not.one . 
under s. 144, Oivil Procedure Code, but the . 
learned Judges followed the principle 
underlying that section.. The learned Judge 
ofthis Court, Srinivasa lyengar, J., decided | 
against. the contention that the party should 
be-ordered to-pay interest on the ground 
that the. undertaking given by the party did. 
not provide for the . payment of interest in. 
that case. The Judges in Letters Patent 
Appeal following the decision in Indra. 
Chand Bothra v. A. H. Forbes (1).set aside. 
this decision, The decision in Collector. 
of Ahmedabad v. Lavji.Mulji (3); referred | 
to by- the, learned Government Pleader, 
comes nearest to the point as it relates to the. 
payment - of: compensation under land. 
acquisition. proceedings though there was no . 
security, bond executed in that, case. In- 
that case, asin the one, before us, the High. 
Court reduced the amount of compensation. 
payable. to the claimant and, when: the.. 
Government applied to recover from the. 
claimant interest upon the excess. amount . 
drawn by him . from; the Court, that claim 
was:allowed. It was held “that ihe. interest ` 
claimed should be awarded inasmuch as the 
claimant had. the benefit of the money 
belonging to the Government in excess of - 
that to which the High Court held him. to 
be.entiiled. and the benefit was. represented - 
. notonly: by.the excess wrongly taken by the. 
claimant from the District Court but also , 
the: amount , of interest, which the excess . 
carried." We are prepared : to apply. the. 
. principle underlying these decisions to the . 
present case. One special feature. of. this - 
case. may, be noticed and that is, that. 
the-Government asked for an order staying 


execution of the decree and deposited the”. 


“money when the order in. favour of the, 3rd | 


(1) 39 Ind. Oas. 22;2 P, L. J. 149. 
2) 48 Ind. Cas. 836; 41 M. sid 22.M. L. T. 162; (1914) 


. 669, 
o 10: Ind; Cas..818; 35 B. 255; 13 Bom, L. R, 259; 


- 


respondent., was made’ here. In: these 
cireumstances,we think the order as regards 
interest should be upheld. s 

The:nrext.argument of the appellant is 
that he should..notbe asked to pay costs, 
because he was not a party to the suit and 
there was no order against; him. It is trye 
that there was no decree .against him as re- 
gards costs, but, for.the: purpose. of ‘the 
present ease, we think he stands in the 
shoes of claimants Noe. l and 2, and the 
amount which- was ordered to be.paid by 
the. High. Oourt was in-favour of the 
claimants. Asa matter of fact, the appellaht 
before us has no claim to the money-except 
through the claimants , Nos: land 2, for. 
the purpose ofthe proceedings under the Land ` 
céedings for, restitution, his interest must. be- 
considered to be identical “with the interest - 
of claimants Nos, 1 and 2. And, further, in.. 
the security bond he, undertook to deposit 
in Court whatever money he might be 
required to pay backunder the-decree of the, 
High. Court; that is to say, be made himself: 
liable to the decree of the. High Court and- 
the decree of the.High . Court- made the. 
claimants Nos, 1 and 2 in the. two. appeals 
before it liable for costa of the..Government. 
In these circumstances, we uphold the order. 
as regards costs.as well. 

In the. result, the. civil . miscellaneous 
appeal i is dismissed with costs.. 


Cornish, J.—I agree. 
V: N.V. Appeal emised.. 


`. Qudh Rent Act (XXII: of : 1886), 
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< Seconp Runt ÁPPEAL Nó:39 or 1929, 
; October 30, 1929. 
Present —Mr. Justice Srivastava,” 
Thakurain HARAJ KUNWAR— 
OPES PLAINTIFF—APPELLANT | 
'" Versus < 
SAMAD aids SHAMS -DsezxDANT— l 
RESPONDENT. l 
8. 127—Notieė- of 
. ejectment—Unsuccessjul suit to contest notice— Failure 


to take proceedings under s..60-—Possession not sur- 
- rendered -Tenant holding ovér— S. 127, whether ap- 


e Pee. 


Where anotice'. of ejectment is issued against a 
tenant and a suit instituted to contest the notice is 
unsuccessful and the notice is upheld, the tenancy is 
not determined until the tenant actually surrenders 
- possession of the holding or when proceedings for 
- actual’ ejectment are taken under s. 60 of the -Oudh 
Rent Act and the‘enant cannot be sued asa tres- 
.passer under s. 127 ofthe Oudh .Rent Act. 

Anporna Kuer v. Ram Katan Singh (1) and Sidhi 
v. DANA Tirbhawan Dat Ram (2), referred to. 


Appeal against a decree of ihe Digirici 
d “Rae Bareli, dated the. llth duum. 
19 9 MEOS C ; 


- Me. Pun Korn; Mos the kopellant:- 
Mr. Girja Shankar oeroetna; for the 
Respondon. l E 


"CJUDGMEN T.—This i is a second appeal 
‘arising out of a ‘suit under’ s. 12, read with 
8; 108, cl. (2) of the Oudh Rent- Act. Ilahi 
“Khan the father of defendant-respondent 
‘was originally atenant of the plaintiff-appel- 
“lant in respect of land: ‘consisting "of 21 
bighas 11 biswas and 15 biswansis- -in - area 
carrying a rent of Rs, 78-9-6 pér annum. The 
plaintif- -appellant issued'a notice of eject- 
ment against Ilahi Khan for the year 1329 
Fasli. Ilahi Khan brought a suit under 
B. 108 (8) of the Oadh Rent Act, to contest 
‘the notice of ejectment, - "On the 18th of 
April, 1921, this suit was decided by means 
of a compromise under which the parties 
-agreed that Ilahi Khan should retain 16 
"bighas out of the land in suit at a rent of 
Es, 70 9 6 and should give up-the remaining 
.5 bighas 11 biswas and 15 biswansis which 
was referred to in the compromise as &ub- 

ject‘to a rental of Rs. 13-3 per annum: | Aa 
‘regards this area of 5 bighas 11 biswas- and 
10 biswansis the petition of. compromise 
stated that the notice of ejectment would 
be upheld, The parties- are agreed: “that a 


-decree was passed -in: terms of “this com- 


| 


"promise and that the “necessary -lease | was 
executed on the basis of the new contract 
gettled' between the parties in respect of 
the area.of 16-bighas.. However, Ilahi Khan 

id not give up possession ofthe 5 bighas - 


4 | 
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11 brswas and 15-bisibansis land: and iti 3 do 
longer disputed’ that Ilahi Khan‘ and "A tér 
‘him his-son; the “défendant, "have all’ “along 
“‘continted i in possession Ò$ itz” Od thé 80th 


, of March, 1928; the plaimtif instituted,” ‘the 
present, suit uhder- 8. 197 of the. Düdh 
"Rent Aot treating. the. 
J"trespassér in respect óf this area of 5 "fijas 


defendant ag” “a 


‘ll biswas and 15 biswansis, “Both the ‘Ooutts 
below have dismissed’the suit om the-growhd 


‘that the defendant could now be” treatéd “as 
"Á trespabser ‘but must be considéréd £ E Cih- 


te 


‘tinuing iri pcesecsion of the land asa tep- 
ant as before. ‘TI think thë decision: of ilie 
“lower Courts is corréct. ' "When a potid- “of 


» ejectment is issued against a. -terapt- aud 


‘the notices is not: contested “ ‘or if. & eui; 
instituted to ‘contest the: notice? and;t : 
suit is unsuccessful and the notice fe iplidfd 


"jn either of thése cases the ‘tenancy’ is geter- 


mined only wben the tenait- actüally 4 ur. 
renders possession of the holding or’ when 
proceedings for actual ejectment are taken 
under s. 60 of the Oudh Rent Act. In this 
case it is admitted that the tenant did not 
surrender possession of the holding. It is 
also conceded that no proceedings were 
taken under s..60.0f.the Oudh..Rent Aot. 
It follows that the défendant: ‘Must be deem- 
ed to" have continued’  as-& tenant. This 
view is |! supported by iHe decision in. An- 
porna Kuüer'v. Ram” Ratan; Singh (1). In 
this casó Mr: Justice “Misra. relying. upon 
Sidhi vi Bhaiya. “Tirbhawan Dat Ram: (9) 
and an unpüblisliéd “decision ‘of the Board 
of Revenue, . held. thàt. &- tenant cannot be 
treatéd' as a.trepásser "until Tie. "has been 
formally ejected from his lard; ‘or until, ‘the 
actual’ possession of. his” holding. has : been 
taken by the-landlord.. It. was. argued- by 
the learned Oounsel for the plaintiff-appel- 
jant that the "present case is. distinguishtble 
‘from the case-just referred to.. inasmuch.gs 
afresh lease. was executed. in respect:of 16 
bighas out of the original holding: of 21 
‘bighas odd," I do: not think that “this ‘fact 
makes any. difference in the. application -òf 
the principle-underlying the above decision. 
It is quite clear from the terms of the com- 


‘promise that. the notice was:upheld- in 


respect of^5 *bighas 11 biswas“ and?195 bis- 
wansis in suit, The-failuré-of-the plaintifi 
to take-proceedings under b: 60. in réspect 
of:this-land: must lead:to the inferencé: =that 
the plaintiff.allowed-the defendant: to“hold 


“over'as before.- J, therefore: agree with the 
‘learned ons 1 Fudge - thai: the oo 


uh a 
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cannot be considered to be a trespasser and Oudh Rent Act, under 8. 10 of the Code of 
B. 127 does not apply to the case. Civil Procedure. ` ` . 
Another argument urged, in support of There is an appeal pending before their 
the appeal was that even if’ the defendant Lordships of the Privy Council between 
was not a trespasser the plaintiff was entitl- the parties to the present litigation in- 
ed to have the rentin respéct of the land volving aquestion relating to the title of 
in suit determined under s. 32-B of the Gangwal estate which includes the village: 
Oudh Rent Act This argument proceeds on in relation to which the present suit has 
the assumption that thereis no rent fixed been instituted. The learned Assistant 
in respect of the land but this assumption  Oollector was of opinion that as the title of 
18 without foundation. As I have pointed the plaintiff is questioned by the defendant 
out before the. petition of compromise ex- in this suit under s. 108, cl. (16)of the 
pressly stated that the land in suit was to Oudh Rent Act,s. 10 of the Code of Civil, 
Garry a rent of Rs. 13-3 per annum. Sec- Procedure applies to the case and the trial 
tion 32-B has therefore,no application to the of this suit should be stayed pending the 
Case. Moreover, the present suit was one  decisionof the appeal by their Lordships 
under s. 127 and not under s. 32-B of the of the Privy Council. The plaintiff has 
Oudh Rent Act. I must, therefore, over- come hereiu revision against this order of 


rule this content ion also. the Assistant Collector. 
The appeal fails and is accordingly dis- Weare of opinion that s. 10 of the Code 
missed with costs. of Civil Procedure has no application to 


G. H. Appeal dismissed, “this case. The matter is concluded by the 
; decision of a Bench of this Court in the 

case of Channan Kuer v. Suhdeo Singh 

=—— = (1). It was held in this case that in order 

; to attract the provisions of s 10 of the 

Oode of Civil Procedure it is necessary that 

the entire subject-matter:of the two suits 


OUDH CHIEF COURT. should be the same and further that the two 
Civit APPLICATION No. 61 or 1929. Courts must be Courts of concurrent juris- 

< February 5, 1930. dietion, Neither of these two conditions i8 
Present :—Mr. Justice Hasan satisfied in the present case, We are, 


_ 8nd Mr. Justice Srivastava. therefore, of opinion that the order of the . 
Raja BISHESHWAR BAKSH SINGH— lower Court staying the trial of the suit 


PLAINTIFF— ÁPPLICANT . . unders.10of the pode of Civil Procedure 

versus i3 not correct. At the same time it was 

! DN $ md d ATH ur held in this very case that even though s. 
BFENDANT8— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss. 10, 161 lo may nob apply n Couri Das mieni 


d jurisdiction to stay trial of a suit under 
—Stay of suit—Conditions precedent to applica- Jur "E 2 
tion of section—Inherent power to stay Biol of 8. 151 of the Oode of Civil Procedure if it 
guit. is necessary for the ends of justice to do so. 

In order to attractthe provisions of the Code of Itis not denied that the plaintiff applicant 


Civil Procedure it is necessary that the entire ; 
subject-matter of the two suits should be the same is not possessed of any property other tuan 


and further that the two Courts must be Courtsof the property which is in dispute in the 
concurrent jurisdiction. appeal pending before their Lordships of 
A Court has inherent jurisdiction to stay the the Privy Council. Itis, therefore, obvious 
en ne n si th pen EAS Code, thatif the opposite party succeeds in her 
18 necess or e ends oi jJUstic E . en e 
Channan iust Sahdeo Singh (i), followed, d appeal before the: Privy Council it will be 
. impossible for her to recover any sum of 
Application for revision of an order of money which the plaintiff might realize in 
the Assistant Oollector, Bahraich, dated execution of any decree passed in his 
the 22nd August, 1929. favour in this suit under s. 108, cl, (16), of 
Mr, M. H. Kidwai, for the Applicants. the Oudh Rent Act. The learned Counsel 
“Mr, Ali Zaheer, for the Opposite Party. for the plaintiff-applicant has, however, 
JUDGMENT.—This is an application offered not to execute any decree which 
in revision under s. 115 of the Code of may be passed inhis favour, if the suit is 
- Civil Procedure against an order, dated the allowed to be preceeded with, untilthe 
en. eed den diese by pipette decision of the appeal pending before their 
ollector of Bahraich, staying the trial of 14 Ind. Cas. 775; 4 Luck. 573; Ind. Rul. (192 
& suit instituted under s, 108, cl, (16) of the Oh 183; 13 RD, 13C; A, I. R, 1929 Oudh 241. P 
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Lordships of the Privy Council. This is a 
very ‘reasonable offer which is accepted by 
the learned Counsel for the Opposite party. 

We, therefore, allow this application, set 
aside the order of the lower Court and 
direet the Assistant Collector to proceed 
with the trial of the suit subject to the 
condition thatin case a decree is passed 
in favour of the plaintiff it will not be 
executed until after the decision of the 
appeal pending before their Lordships of 
the Privy Council. We make no order as 
to’ the costs of this application. 

G. H. Application allowed. 
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OUDH CHIEF COURT. 
Srocnp OIVIL APPL No. 294 op 1929, 
December 20, 1929, 
Present:—Mr, Justice Srivastava. 
Pandit KRISHNA KUMAR AND OTHERS— 
PLAINTIFF3— APPELLANTS 


versus 
MANZOOR ALI—DEFENDANT— 


RESPONDENT. 
Custom—Wajib-ul-arz—Eniry dictated ex parte by 
zemindars totheir own interest and prejudicial to 
tenanis—Value—Second appeal—Finding of custom— 
Interference. 
Where the tenants are not parties to the preparation 
ofa wajib-ul-arz, the value to be attached to customs 


prejudicial to their interests and recorded ex parte - 


at the instance of the zemindars cannot be the same 
asin cases in which the zemindars are responsi- 
ble for dictating customs which concern themselves, 
[p.152, col. 1.] 

Narpat v. Mohammad Raft 
Durga, Singh (2), referred to. 

It is entirely within the provinceof a Court of 
First Appealto determinethe value to be attached 
to the evidence and if upon an examination of the 


(1) and Anant Singh v. 


entire evidence thelower Appellate Court has found 


that a custom has not been established, it is not open 
to any party to question the correctness of the con- 
ign at by that Court, in second appeal. 
(e Balgobind v. Badri Prasad (3), 
Kulsum-un-Nissa (4) and Raza 
Subbani (9) distinguished 

Rama Nand v. Maharji (6), followed, 

Second appeal against a decree of the 
Subordinate Judge, Malihabad at 
dated the 26th August, 1929, reversing 
that of the Munsif, Lucknow District, dated 
the lith February, 1929, 

Mesers. Harish Chandra 
Dayal, for the Appellants. 
Mr. Akhtar Husain, forthe Respond- 
ent, 

JIUDGMENT.—This 


Sheobaran Singh v. 
Husain Khan v, 


and Bishambhar 


l8 a 


KRISHNA KUMAR v. MANZIOR ALT. 


Lucknow, ` 


second . 
eppeal against the decision, dated the 26th . 
of August, 1929, passed by the Subordinate’ 


1 


Ti 
Judge of Malihabad, Lucknow,. reversing: 
the decision, dated’ the llth of.February, 


1924, passed by the Second Munsif of the: 


same place. 


The appeal arises out of a suit brought: 
by the plaintiff claiming the price of certain : 


manure and rubbish alleged to have been: 
removed by 
village. This, it wae alleged, he was not 


entitled to do. The facts are that the plaint- : 
ifs are the zemindars of Mahal Yaqoob Ali, . 
Mauza Chandan, Tahsil Lucknow, and the. 
defendant is an ex-proprietary tenant in ` 
the said mahal, The: plaintiffs case was. 
that there was a custom obtaining in the. 
.. village of Ohandan which prevented a ?yot : 
. tenant in the village from removing manure . 
and rubbish to another village. The plaint- - 
ifis averredthat the defendant committed - 
a breach of this custom in removing the - 


the defendant to another: 


manure and rubbish from village Ohandan . 


. to village Nizamuddinpur, and that they 


were in consequence entitled to Rs. 35 on . 
account of the price of the said manureand , 
rubbish. The defendant denied the cus-: 
tom and pleaded that no such custom had - 


ever been followed in the village. 


The learned Munsif relying upon the’. 


wajib ul-arz of the village held the custom 


proved, and gave the plaintiff a decree for ` 


—- 


Rs. 6 which was the amount fixed by him - 
for the price of the manure and rubbish . 


removed to Nizamuddinpur. On appeal 


the.learned Subordinate Judge has disagre- , 
ed with the finding of the trial Court and - 
As a result 
of this finding he has.dismissed the plaintiffs’ . 


held the custom not proved. 


suit. The plaintiffs have come here in 
second appeal. 


The main contention urged by the learn- 
ed Counsel for the’ plaintiffe-appellants is . 


that the lower Appellate Oourt, in the 


circumstances of the present case, should , 


have accepted the entry in the wajib-ul arz 


as conclusive evidence of the custom set up . 
by the plaintiffs. Ths relevant portion of. 


the wajib ul-arz is as follows. 


“The tenant cultivators appropriate their 
manure andrubbish but have no right to. 
sell them or to remove them to another. 
Nor can they of their own accord : 


village. 


give themto another person. The manure 


and 1ubbish of tenants who are not cultiva- - 


tors are appropriated by the landlord. 
Cattle.of the residents of the village graze 


in the banjar iands and no. grazing. rights. 


are. charged from them,” 


The learned Subordinate Judge wasof. 
opinion that the value of such .a provision ; - 
of the wajib-ul-are in so far as it records & ^ 


52 
custom which is distinctly to the benefit of 
the zemindars and imposes liabilities on 
the tenants; who were no parties to the 
preparation of the wajib-ul-arz, was not as 
great asin any other case where the zemindars 
dictated customs affecting themselves. He 
referred to the decision of a Bench of this 
Oourt in Narpat v. Mohammad Rafi (1) 
in support of his view and relying upon the 
said decision held that in such a case the 
proper course for him to adopt was to 
examine the entire evidence and to see 
whether upon such evidence the ex- 
istence of the custom could be con- 
sidered to be established. It has been 
argued by the learned Counsel for the 
appellants that the case of  Narpat v. 
Mohammad Rafi (1) is distinguishable from 
the present case às the custom which was 
the subject of consideration in that case 
was one-sided and entirely to the benefit 
of the zemindar and prejudicial to the 
interests of the tenants, wherecs the custom 
relied upon by him is not one of sucha 
character. He has contended that the 
restraint imposed against the tenants of 
village Ohandan in respect of the. removal 
of manure and refuse to another village or 
of its transfer to another person, is compen- 
sated by the free right of pasturage which 
has been allowed to them. I do not think 
that the two custome, one relating to manure 
and rubbish and the other tothe right of 
pasturage can be connected as cause and 

effect. However, be itas it may, the princi- 
ple which seems to underly the decisionin 
Narpat v. Mohammad Rafi (1)is that ina 
case in which thé tenants are not parties 
to the preparation of a wajib-ul-arz, the 
value to be attached to customs prej judicial 
to their interests and recorded ex parie at 
the instance of the zemindars, cannot be 
the same as in other cases in which the 
£émindars are responsible for dictating 
customs which concern themselves, In my 
opinion the principle laid down, if I may 
gay 80 with respect is unexceptionable, and 
the lower Appellate Oourt was fully justified 
in refusing to accept the wajib ul-arz as 
conclusive evidence of the custom so far 
as.it affected the tenants and in looking to 


the other evidence on the record. for the: 


purpose of determining whether the custom 
was established or not. ~ 
In Anant Singh v. Durga Singh (2) their 


(1) 112 Ind, Oas: 10; 5 O.:W. N. 259; A. I. R. 1928 
Oudh 265; 12 R. D. 6; 3 Luck. 478. 

(2) 6 Ind. Cas. 787; 13 O O. 163; 14 C: W. N. 770; 12 
Q. L. J. 36; 7 A. L.-J. 704; 32..A.-363; 37 L A. 191: 12 
Bom. L. R. 504; 8 M. L, T, 79; (1910) M. W, N, 327; 20 
ML. J. 604 (P. O). 
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Lordships of the Judicial Committee re- 
marked that there is no class of evid'ence 
that is more likely to vary in value, accord- 
ing to cireumstances, than that of wajib ul- 
araiz. In my opinion the fact that certain 
burdens have been imposed upon the tenants 
or certain restraints have been placed upon 
their-rights, which &burdens?or restraints 
are obviously to the benefit of the zemindars 
responsible for dictating the custom without 
the tenants having been afforded an oppor- 
tunity to confirm or repudiate the said 
custom, is a circumstance which may well 
diecount the value. of the wajib-ul-arz, I 
am, therefore, of opinion that no fault can 
be found with the lower Appellate Court 
for its refusing, in the circumstances of the 
present case, to accept the wajib-ul-arz as 
conclusive evidence of the custom, 

Next the lower Appellate Court proceeded 
to discuss the other evidence in the case 
which consisted of the oral evidence of a 
few witnesses.on :each side. The learned 
Subordinate Judge after discussing the 
entire evidence came to the conclusion that 
the evidence led on:behalf of the plaintiffs 
was not reliable and that the defendant's 
evidence showed that the custom set up by 
the plaintifis had never been acted upon or 
enforced in the village. Asaresult he came 
to the conclusion that. the entry in the 
wajib-ul-arz could not be considered.as suffi- 
cient to establish the custom and he, there- 
fore, held that the plaintif had failed to 
establish it. In my opinion this finding of 
the lower Appellate Court is a, finding of 
fact which is binding upon the plaintiffs, 
in second appeal. It is entirely within the. 
province of a Uourt of First Appeal to deter- 
mine the value to be attached to the evidence 
and if upon.an examination of the entire 
evidence, the lower Appellate Court has 
found that-a custom has not been establish- 
ed, itis not open to any party to question. 
the correctness of the conclusion arrived, 
at by that Court, in second. appeal. 

The learned Counsel, for the plaintiffs- 
appellants has cited.a few cases in support 
ofhis contention that the finding of the 
lower Appellate Court on the question of 
custom being contrary tothe terms of the 
wajib ul arz ought to be set aside in second 
appeal. Inmy opinionnone of these cases 
can help the plaintiffs. The first case cited ia 
Balgobind v. Bedri Prasad (3). In this cese 


' (3) 74 Ind. Cas. 449; £6 O. O. 217; 21 A. L. J. 578; 
A. Y. R. 1923 P. 0. 209 O: & A. LLR. 581; 45 M. L. 
J. 289; 45 A. 413; 380. L, J. 502; (1925) M. W. N. 799; , 
33 M. L. T. 317; 10 O. L. J. 368; 50 I. A. 196; 89 0. : 


W.N, 465 (P. C.) 
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their Lordships of the Judicial Committee 
held*tbat when it is not shown by reliable 
evidence that the Settlement Officer neglect- 
ed to perform. his duties or was misled in 
recording a custom and it does not -appear 
thatethe custom. is ambiguous, the record 
in a wajib ul arz is most valuable evidence 
ofit. This was a case-in which the decisions 
of the Courts in this country on the question 
of custom had not been concurrent, and, 
therefore, the finding of the late .Uourt of 
the Judicial Commissioner of Oudh. on the 
q'testion of custom was open for considera- 
tion by their Lordships. It might also be 
mentioned that the custom at issue in: that 
ease was one- regarding the exclusion: of 
daughters, in-other words, one affecting 
the zemindars who were ‘responsible for the 
wajib ul arg relied upon in that case. ij 
` The next case relied upon was Sheobaram 
Singh v. Kulsum un-Nissa (4). “The remarks 
made with respect: to the previous case 
apply to-this case also. The appeal before 
their Lordships of the Judicial Committee 
was against the decision of the Allahabad 
High Oourt which had reveraed the decree 
of the- Additional Subordinate Judge of 
Aligarh and the custom under consideration 
was a custom of pre-emption affecting the 
zemindars.at whose instance the custom 
was recorded.. a 

Lastly reliance was placed on a case in 
Raza Husain Khan v. Subhant (5). This is 
a-siagle Judge case of the late Court of the 
Judicial Commissioner of Oudh in which 
Mr. Dalal (now Mr. Justice Dalal) held 
that the -question whether in any given 
instance the evidence led to prove the 
existence of attributes essential for a valid 
custom is adequate or inadequate proof 
of what the law requires is a-question of 
law which can be discussed in. second 
appeal. It is sufficient to say that the 
question in the present case is not regard- 
ing the existence of any of the attributes 
ofa valid cuatom but regarding the exist- 
ence of the custom itself. 

“The present case is covered by the deci- 
sion of a Banch of this Court of Rama Nand 


v. Maharaji (6) in which it was held that 


the-decision of any tribal or family custom 


is a finding of fact which cannot. be: 


(4) 101 Ind; Cas. 368; 49 A. 367; 52 M. L. J. 658; A. 
LR 1927.P. C. 113: 29 Bom. L.R. 877; 4-0. W. N. 
513: (1921) M. WAN. 444; 31.0. W. N, 853, 25 A. L J. 


617: 26 L. W. 326; 39 M L. T. 166; StL. A. 201 (P. O.).. 


(5) 90 Ind. Cas, 525; 2 O. W. N. 838; A.I. R. 1926 
Oudh 53. i 
, (8) 42 Ind. Cas. 142; 5 O, W. N. 432;-A, I R. 1928 
Oudh 301. Mae e pct 
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disturbed in second appeal. This conten 
tion of the plaintiffs must, therefore, fail. _ 
Next it was contended that the, lower 
Appellate Court. has failed to consider the 
evidença of D. W. No. 1 Raghubar Dayal. 
This coatention hàs.no substance, The 
learned Subordinate Judge has discussed 
the evidence .of this witness. Ib is not 
necessary that'he should | have referred 
to each and every sentence of his statement 
but in the fact of the express reference to 
the testimony of this witness contained in 
the judgment of the lower Appellate Court, 
itis not possible to say that his evidence 
hss bsen.ignored.-- -> , 
Lastly it was pointed out that the fnd- 
ing of the lower Appellate Court that the 
manure in question was: not stored in the 
plaintiff's mahal is not correct, and that in 
any case the question of the place of 
storage wasimmaterial. I am inclined to 
agree with th» -argumsat of the plaint- 
ifs-appellants that on the terms of the 
wajib-ul-arz,the application ofthe custom 
mentioned- therein is not affected by the 
place of storage. However, it is not neces- 
sary to discuss this matter at any length 
because, in my opinion, the appeal must 
fail on the finding of the lower Appellate 
Court which has been accepted by me 
that the plaintiffs have failed to establish 
the custom set up by them. l , 
.I, therefore, dismiss this appeal with 
COBÍB.- l 
- G&. HB, & A 


=> 


Appeal dismissed, 
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OUDH CHIEF COURT 
Seconp O1vie ArPEAL No. 13 or 1930. 
February 5,1930. - | 
Present :—Mr. Justice Pullan. 
GOPALSAHAIN—DS&sFENDANT—AÀPPELLANT 
6 i versus "d | 
NAND KUMAR SINGH--PrAwTIEE 
— RESPONDENT. ; 

Occupancy holding—Sale contrary to law—Estop- 
pel—Interpretation. of deeds—Document miscalled— 
Rule of interpretation. 

The sale of an occupancy holding is contrary to law 
and absolutely void and no estoppel arises against 
pleading its invalidity. [p. 94, col. 1] — . 

Merely because a document is called a deed or a 
Will, although on its proper construction it appears 
to be something else, the Oourt is not bound to hold 
it- to be that which it calls itself. [p.54, col. 2.] 

Mohammad Ishaq v. Fahim-un-nissa (1), Lachhman 
Das.v. Bhagwant Ram (2) and Karim Dad Khan v. 
Bibi Ghafuran (3), referred to. 

. Wherea document purported to bea psrpetual lease. 
of gi ocċupancy holding transferring all the rights of 


— 


> 54 
eu 
"hy 


ihe occupancy tenant without any right of re-entry for 
- ever to the lessee on payment of asum of Rs. 350 

and an annual rent which was exactly equivalent to the 
- -land revenue due to Government: 
_ Held, thatthe transaction was nota lease but a 
‘sale and being void,could be challenged by the per- 
. ‘son who was entitled tothe occupancy rights on the 
, death of the transferor. [p. 55, col. J.] 


Appeal against a decree of the Addi- 
.; tional Subordinate Judge, Fyzabad, dated 
‘the 25th November, 1429, 
Mr. E. D. Sinha, for the Appellant. 
Mr. H. Husain, for the Respondent. 


JUDGMENT.— This is the defendant's 
.appealin a suit brought for possession of 
‘an agricultural holding by the heir of a 
. deceased occupancy tenant. The former 
‘occupancy tenant was one Himanchal Singh 
‘who died in or about the year 1925. The 
‘plaintiff in this suit whois admittedly his 
‘nearest heir attempted to get possession. 
“He at first was successful in his suit 
‘brought against the landlords, but he found 

himself unable to obtain possession against 
‘the present appellant who asserted a title 
by virtue of a registered deed executed in 
‘his favour by Himanchal inthe year 1915. 
‘In the Courts below the decision turned 
upon the interpretation of this deed and 
‘plaintiff contended that it wasa sale deed 
‘and the defendant that it was a perpetual 
lease. He relied upon the fact that there 
was some authority for the view thatan 
occupancy tenant may execute a perpetual 
lease of his holding and he also set up 
a case of adverse possession. The findings 
of the Courts below on both points are 
against him. It was found that on its 
proper construction the deed -was not a 
lease but a sale-deed and that the defend- 
ant had failed to establish the fact that 
he had been in possession fora period of 
12 years. | 
In this Court a new plea of estoppel is 
raised and a further plea of limitation 
whichis to some extent a converse of the 
plea of adverse possession raised by the 
defendant in the Courts below. Apart from 
the fact that the plea of estoppel was not 
raised beiore, it is not a plea which can 
succeed if the finding of the Courts below 
as to the nature of the deed is correct. The 
sale of an occupancy holding is contrary to 
law and absolutely void and no estoppel 
_ arises against a Statute. Moreover, the plea 
appears to be based ona misconception of 
the rights of the plaintiff. He possessed 
those rights himself and not through 
` Himanchal Singh who had merely a herit- 
able and non-transferable right in the pro- 
` perty during his lifetime, On both these 


GOPAL, BAHAIN V. NAND- KUMAR SINGH. 


123 I. O. 1930 


grounds the plea of estoppel cannot be 
maintained. The new plea of limitation is that 
the plaintiff had not proved possession with- 
in 12 years but the plaintiff had no right of 
any kind until the death of Himanchal 
Singb, and as soon as Himanchal Singh 
died he took every course that was op&n 
to him to assert his rights in the holding © 
against the defendant-appellant, He can- 

not be met by & plea that he is bound by 
the acquiescence of Himanchal Singh for 
the period of 12 years in his own illegal 


transfer, . 


The main point in dispute, namely, 
whether the deed relied upon by the 
defendant.appellant is & perpetual lease or 
a sale-deed has been considered at some 
length by the Courts below, In appeall 
have been referred to certain decisions of 
this Court and of the Judicial Com- 
missioner's. Court to the effeet that in pre- 
emption cases the Court should accept all 
documents on their face value and not go 
into the question of the intention of the 
parties. That this is an incorreet interpre- 
tation is shown by a recent ruliog of a 
Bench of this Court reported as Mohammad 


Ishaq v. Fahim-un-nisea (1). It was pointed 


out in that judgment that in the previous 
decisions referred to no question as regards 
ihe admiesibility of evidence about the 
real nature of the transaction was raised, 
andthat there was nothing in those judg- 


.ments to support the contention that such 


evidence is inadmissible orthatit should 
be cast aside in determining the nature of 
the transaction. As observed on page 829*: 

“The position is entirely different ina 
case in which the parties had really entered 
into a sale transaction but disguised it 
under the mask or cloak of a different 
transaction. In such cases the Court must 
look to the real nature of the transaction. 
for the purpose of determining whether 
it could be subject to the right of pre- 
em ption or not." 

The same principle applies to cases which 
are not cases of pre-emption, and it has 
repeatedly been held by this Court that 
merely because a document is called a 
lease or a Will, although on its proper con- 
struction it appears to be something else, 
the Court is not bound to hold it to be that 
which it calls itself. In the case ofa so- 
called perpetual lease granted by asuperior 
proprietor- by which  under-proprietary 
rights were conferred on the lessees, the 


(1) 113 Ind. Cas. 263; 50. W. N. 825; A.I. R. 1928 


: Qudh 472; Ind. Rul. (1929) Oudh 81; 4 Luck. 68, 
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rent reserved was substantially equivalent 
to*the Government revenue, and no right 
of re-entry was resérved for the lessor, it 
was held in the case reported as Sulfan 
Khan v. Sant Baksh Singh (2) that the 
transaction amounted to a sale and a 
*similar view was taken in the cases reported 
as Lachhman Dae v. Bhagwant Ram. (3) and 
Karim Dad Khan v. Bibi Ghafuran (4). 
The present document purports to be a 
perpetual lease of an occupancy holding 
- transferring all the rights of the occupancy 
*tenant without any right of re-entry for ever 
to the lessee on payment of a sum of Rs.-350 
and an annual rent which is exactly equi- 
valent to the land revenue aue to Govern- 
ment. There is, therefore, nothing left to 
the lessor and the transaction hae, in my 
opinion, rightly been held by the Courts 
below to be not a lease but a aale, Such 
a transaction being void it can be challeng- 
ed by the person who is entitled to the 
occupancy rights on the death of the trans- 
feror and, in my opinion, this suit was 
decided rightly by the Courts below and I 
dismiss this appeal with coats. 
G H. | ' Appeal dismissed, 

(2) 65 Ind Cas. 97; 24 0, 

udh. 81. 

(3) 65 Ind. Cas, 707; 8 O. L., J. 481. 
m 66 Ind. Cas. 110; 9 O. L. J. 104; A. I. R. 1922 Oudh 
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OUDH CHIEF COURT. 
SEGOND OIVIL APPzaL No. 29/ or 1929, 
à January 10, 1930, 

Present: —Mr. Justice Pallar, 
MAHADEO PRASAD BAKKAL— 
PLAINTIFF—APPELLANT 

l VveTSUS | 
Musammat JAMILA KHATOON— 
DEFENDanT—RtBPONDEAT. 
U. P. Municipalities Act (II of 1916), ss. 180, 821— 

. Permission to builà—Civil suit by aggrieved neighbour, 
competency of—Granting of sanction, effect of. 

An order passed by a District Magistrate under s. 180 
ofthe U..P. Municipalities Act granting permission 
for constructing a building does not conclude the 
matter as between the applicant to build and a neigh- 
bour and the latter, if he is aggrieved by{the order, 
can institute asuitin the Civil Court to establish 
any right of way or easement which he may possess. 
Lp. 56, col. 1.) 
. Appeal against a decree of the Subordi- 
_nate Judge,-Gonda, dated the 2nd August, 
1929, confirming that of the Munsif, Gonda, 
dated the 17th December, 1928 


Mr. Ram Prasad Varma, for the Appel-. 


lant. 


- Messrs. Haider Husain and Mahmud Beg, 
for the. Respondent. 


D 
O. 310; A.I R. (1922) 


| 
’ 
J 
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JUDGMENT.--The appellant is tha 
owner of a plot No. 682 situatedin tna 
Municipality of Gonda. The respondent 
owns theneighbouring plot No. 700, The 


‘appellant states that one window and one 


door of his house open on to that plot and 
that he has a right of way in respect of 
the door andia right of easement in res- 
pect of the window. The respondent made 
an application tothe Municipal Board for 
permission to build on plot No. 700 so ag 
to black up the door of the appellant. Per- 
mission was granted by the Municipal Board 
and the appellant appealed to the District 
Magistrate under the provisions of the 
Municipalities Act. The District Magistrate 
passed an order dated 22nd of February, 
19.8,in which hé accepted the present 
appellant’s appeal, and ordered a path- 
way three feet wide to be left along tha 
south and west:wall of the new house, 
Subsequently tbe District Magistrate re- 
viewed this order on the ground ap- 
parently that the opposite party had not 
been represented at the former hearing. 
He withdrew his order as to leaving a path- 
way on the ground that it was the back 
door only of the present appellant which 
opened on to this plot. In the course of. his 
order he observed: “I have to look into 
the matter only from the Municipal point 
of view" and again "the matter primarily 
is a question for the Civil Court. The 
Munieipal Board's point is that there ig 
no need to have a lane here and the value 
of the respondent's property will con- 
Biderably be reduced if order is given to 
leave alane.” The appellant then brought 


a suit in tbe Civil Court and two 
Courts have found that under s. 321 
of the Municipalities Act the order 
of the District Magistrate is final 


and cannot be questioned in a Oivil Oourt, 
The learned Subordinate Judge in hig 
order on appeal gives no reason for tak- 
ing this view, but refers to a decision of 
this Court reported in Municipal Board, 
Bara Banki v. Rajab Ali (1). That ruling 


‘has no relevance to the present suit. It 


deals only with a case such as frequently 
arises where a person has been refused per- 
mission to build by the Board and tries to 
carry the matter further into the Civil 
Oourt. The question between. the appli- 
cant for permission to build and the 
Municipal Board is decided finally by the 
Board and the ‘appellate authority. Onco 
the applicant has failed in the Oourt of 

(1) 95 Ind. Cas. 122; 30. W.N.511; A, LR. 1926 
Qudh 413; 39 O. C. 334; 13 O. L. J. 632. 
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the.appellate- authority, im -this -case the 
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point. of -view only. .He finds that the 
Municipality has no 
ing ánd;: therefore, it may be erected, but 


las been. _ him his. remedy 
and. where, therefore,.itis still open to 
him. to seek his remedy in the proper 


abide the. result 
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-~ ~ OUDH CHIEF COURT. | > 
. BEOOND CIVIL APPEaL No 28] or 1979," 
jl ud January 3,1930. E 
Present:—Mr, Justice Hasan and 
~~ o. Mr, Justice Srivastava. `- > 
.. PRAG DIN—PLAINTIFF—APPELLANT * `- 
ST versus i >. = 
NANKAU SINGH AND ANOTEER— - 
DEFENDANTS—RE&SPON DENTS h 
Transfer of Property ActiIV of 1882), s. 68—Ac- 
quisition of part of mortgaged property hy Government 
—Compensation—Substitution of -security—Right of 
mortgagee to ‘compensation ~~ ~~ l : 
“Where: a part of mortgaged property is acquired by 
Government under. the Land Acquisition’ Act, the 
money paid bythe Government as compensation is: 


impressed with the same liability as the land for 
which it is the compensation and is thus a security 


. in:the new form. -[p. 57, col, 2.] um 


:Byjnaih Lally. Ramoodeen Chowdry (1), Venkata. 
Viraragavayyangar v. Krishnasami Ayyangar (2), 
In re Stewart's Trusts (3), Venkatarama Iyer v. Fsumsa 
Rowthun (4), Jatuni Chowdhurani v." Amar Krishna 


* Sadha-(5),Ashutosh Rai v. Babu - Lal - Jhungar 0); 


Bhup Singh v. Chedda Singh (7) and Abdul .Wahab v. 
Basant Lal (10), referred to. 

Sajjadt Begam v. Janki Bibi(8) and Ladli Prasad 
v; Nizam-ud-din Khan (9), not followed, 

Appeal: against an order of the Sub- 
ordinate Judge, Lucknow, dated- the 19th 
July, 1929. TU | 

Messrs. Alt Zaheer and D. K. Seth, for the 
Av pellant. oo 

Mr.: Gaya Prasad Srivastava, 
Respondents. 


JUDGMEN T.—This is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Lueknow; dated the.19th of July, 
1929, affirming the.decree of the Munaif of 
the same place, dated the llth of February, 
1929. . , 

The facts are as follows :— .— — 

The defendants, Nankau Singh and Lal 
Behari Singh, and their brothers Sheodhir 
Singh and Sadho Singh, now deceased, 
executed a deed of possessory mortgage, 
dated the 30th of Mar, 1913, in favour of 
one Mahabir Prasad in respect of 16 
bighas--19 biswas lO biswansis land and a’ 
grove measuring | bigha 15 biswas situate. 
in village Karora, Pargana Mohanlalganj. 
in the district of Lucknow forasum of 
Rs. 3,25U. The term oftbe mortgage was 
to be 30 years certain. Mahabir Prasad 
entéred into the possession of the mortgag- 
ed. property and on the 16th of -February, 
1922, transferred his mortgagee rights to the 
plaintiff for a consideration of Rs. 4,105. In 
consequence of. this transfer the plaintiff 
entered into the posseesion of the mortgag- 
ed lands. While the plaintiff was in posa. 
session the Government under the proyi- 


-for the 


.; sions of the Land Acquisition Aot, 1844, 
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acquired 1:601 acres for public "purposes: 


out ofthe mortgaged-/area of the lands and ` 


paid asum of Rs. -629-12-0 as compensation. 
This sum of money is held by the District 
Judge of Lucknow. In the suit out of 
which this appeal arises the plaintiff asks 
for a declaration that he is entitled to the 
compsnsation money ‘and not the morte 
gagors. . "E TEM l 

The defendants resisted the. plaintiff's 
claim “The-Conurts below have dismissed 
thesuit on the ground that the plaintiff's 
sole remedy lies in a relief contemplated 
by the last portion of 8.68 of the Transfer 
of Property Act, 1882. The argument in 
second appeal is twofold: 1. 
said provisions of s. 68 are not exhaustive 
and (2) that those provisions are inapplic- 
able to the facts of the present case. 

The relevant portion of s. 68 of the 
Transfer of Property Act, 1882, isas fol-. 
lows: s 

“Where by any cause other than the 
wrongful act or default of thé mortgagor’ 
or mortgagee, the mortgaged property has. 
been. wholly. or partially destroyed or the 
security is rendered insufficient as defined" 
in. section 66 the mortgagee may 
require the mortgagor to give him within. 
a reasonable time another sufficient secur-. 
ity for his debt, andif the mortgagor fails 
so to do, may sue him for the mortgage- 
money." : 

On a plain interpretation of the above it. 
is clear to us that & mortgagee has & right 
to call:upon the mortgagorto.give another 


sufficient security but he is not bouni to- 


do so. The present case isa ease of sub- 
stituted security, Part of the subject of 
the security has now assumeda new form 
and on general principles the mortgagee is: 
entitled to' take possession of the new form 
of.the.security. This principle was appli- 
ed by their Lordships of the’ Judicial. 
Committee in.:Byjnath Lall v. Ramoodeen: 
Chowdry.(1) where the mortgagee had lost 
ihe. undivided share of his ‘mortgagor. by: 
reason of a partition and was held entitled: 
to‘take the lands allotted to his mortgagor: 
in the partition “he would. takethe subject 
of the pledge in the new form which it 
assumed," - The- cass -is wholly covered by. 
the decision in: Venkata Vixaragavayyangar- 
v. Krishnasami Ayyangar (2), In that case,. 
as. in the present case, a portion of the 
mortgaged -property was acquired under: 
the Land Acquisition Act and a sum of: 

(1) 1 I. A. 106; 21 W. F. 233;3 Sar. P. O. J. 333;- 2: 
Sutle. P. 0 J. 942; (P. O). > -:-^ poer 

(2).6 M. 344; 7 Ind. Jur. 988, 4... 5. 5 o? 
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Rs. 4t0' was deposited in thé’ treasury as” 
compensation thereof. The learned Judges’ 
said "The rights: of parties to'the land ard ^ 
to any mortgage on or interest in it aré;* 
transferred to the compensation" money. 
The- money paid into the treasury: is to be’ 
considered as money or moveabls property^ 
in the treasury impressed with the trusts’ 
and obligations of the immoveable property. 
which it represents." They quoted the ób- - 
servations of Stuart, V. ©. in In re Stewart'a^ 
Trusts (8) “that where money has been paid" 
into Court by reason of realestate' having" 
been taken under the compulsory powera, 
and remains in Court, it is to be held' 'as' 
money or personal ‘estate in the hands” oft- 
the Court impressed with the trusts of - real. 
estate. The money in Court isto be córi« 
sidered, for the purpose of the question äs” 
to who was entitled to it, real estàte " In re- 


. Stéwarts Trust's (3)is referred toin White &^ 


Tudor's Leading’ Cases, Volume I, page320,* 
9th edition, as'-an authority for the view - 
that "where money is paid into Court, the 
produce of real ‘estate converted by com-- 
pulsory-powers under ‘Acts of Parliament. 
seat in general remains ^in Court 
subject to the rights of the parties interest 
ed; in itto have-it reinvested in “land and” 
is to be considered as money or personal: 
estate in Court, subject to a trüst “to "be: 
invested in land, and, therefore, impfassed’ 
with the quality. of the real estate, "until 
some actis done by the owner showing hia" 
election to-take itas personality;" We are 
of opinion that the money paid by the 
Government in the’ present cease 88' éóom-- 
pensation for a part of the mortgage estate: 
is impressed with the same liability as the' 
Jànd for whieh itis the compensation and 
is thus a security in the new form. EE. 
Para. 1636 in Fisher’s Law of Mortgages. 
6th Edition, is asfollows:— >` l c 
."The right of the owner of property- 
generally, and, therefore, of one who. has. a: 
pledge or other security thereon is. not. 
destroyed by the mere transmutation of its 
subject-matter into a different form’ without: 
his assent." In support of the principle 
reference may be made to a case where the 
property of & principal has been converted 
by his agent into money andin such caseg 
it is wholly. immaterial, whether the. pro- 
perty be inits original estate or has been.. 
converted into money or gecurities or 
negotiable instruments, or.othér property,. 
so only that it is distinguishable ang 


(3) (1952) 22 L. J. Oh. 369; 18m. & G.32; 167 
1063; 1 W. R. 17; 65E. R, 15; 96 R.R, 302. - 


ur- `- 


56 A DUL GHANI 9. ALI BRGAM, 


separable from the other property and 
assets of the agent and has an earmark or 
other appropriate identity", Story’s Oom- 
mentaries on the Law of Agency, bih 
Edition, s. 231. It need hardly be added 
that this is so because the position of the 
agent is that of a trustee, The view which 
we are taking is supported by a series of 
cases decided by the High Oourts in India. 
Venkatarama Iyer v Esuma Rowthan (4) 
Jatuni Chowdhurani v, Amar Krishna Saha 
(5), Ashutosh Rai v. Bobu Lal Jhungar (6) 
and Bhup Singh v. Chheda Singh (7). 

The Courts below seem to rely on 
Sajjadt Begam v. Janki Bibi (8) and Ladli 
Prasad v. Nizam ud-din Khan (9s) The 
first mentioned case does, prima facie, run 
into conflict with our view in the present 
case but the precise point decided in that 
case was one of limitation and the import- 
ant distinction lies in the factthat in that 
case the whole of the mortgaged property 
had been acquired. It appears to us that 
the case was not well argued before the 
learned Judge and the principle of sub- 
stitution of security where it had changed 
its form was not considered. In the latter 


case the mortgagor sought to recover the. 


‘compensation money from the hands of the 
mortgagee in asuit forredemption of the 
mortgage but thesubstance of the claim was 
the recovery of the compensation money. 
The learned Judge held that the suit was 
barred by Art. 120 of the Indian Limitation 
Act and that it was not a case of redemp- 
tion of a mortgage. In Abdul Wahab v. 
Basant Lal (10) the same learned Judge 
held that the remedy after partition of a 
transferee of an undivided estate is ‘‘to 
follow the transmuted security although 
in cash in the hands of his transferor.” 
We agree with this view ofthe law and 
are giving effect toitin the present case. 
Apparently the decision in Abdul Wahab 
v. Basant Lal (10) was not brought to the 
notice of the learned Judge in the sub- 
sequent two cases quoted above. 
- We accordingly allow this appeal, set 
aside the decrees of the Oourts below and 


(4) 5 Ind. Cas. 92; 33 M. 429; 7 M. L. T. 143; 20 M. 
390; 6 O.L. J. 


(5) 1 Ind, Cas.164; 13 O. W. N. 
745 


6) 59 Ind. Cas. 513; 5 P. L. J. 650; 2 P. L, T. 110. 
1) 58 Ind. Cas. 171; 42 A. 596; 18 A.L, J. 807; 2 U. 
P. L. R. (A.) 345. 
(8) 42 Ind. Cas. 793; 200. 0. 250. 
(9) 54 Ind. Cas. 535; 29 O. C. 343; 2 U. P. L, R. (O.) 


5. 
"(10) 41 Ind, Cas, 413; 40. L, J. 386. 
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grant the declaration prayed - for to ihe 
plaintiff with costs in all Courte, 
G. H. Appeal oue. 


OUDH CHIEF COURT. 
First Rent APPEAL No. 35 cr 1923. 

' January 13, 1930. 
-Present:—Mr, Justice Srivastava and e 
Mr Justice Pullan, 

Saiyid ABDUL GHANI—Derenpant 
—APPEL! ANT 
versus 
Musammat ALI BEGAM— PLAINTIFF— 
RESPONDENT. 

Interest—Tender in part payment—Liability to pay 
interest, whether ceases—Party's conduct— Reduction in 
rate of interest—Oudh Rent Act (XXIT of 1666), 8. 108, 
cl. ló—Collection charges. 

A tender of anamount less than what the debitos 
admits to be due from him is not a legal tender at 
all and the person to whom it is made does not run 
any risk in refusing it. Sucha tender cannot relieve 
a Hd ofhis liability to pay interest. [p. 60, 
Go 

But where a party's conduct in refusing to receive 
even in part payment the amount offered to be paid 
is not reasonable,a reductionin the rate of interest 
may be allowed. Tibid .] 

Where there is no evidence to provethe amount of 
actual expenses incurred by a lambardar in the mak- 
ing of collections, collection charges may be allowed 
at the rate of 5 per cent. ontheamount of total col- 
lections by the lambardor. ip. 60, cols. 1 & 2,] 

Appeal against an order of the Assistant 
Collecior, First Olass, Unao, dated the 6th 
June, 1929. 

Messrs A. P. Sen and S. C. Dai; for the 
Appellant. 

Mr. Muhammad Wasim, for the Respond- 
ent, 

JUDGMENT.—This is an appeal by 
the defendant against the judgment and 
decree, dated the 6th June. 1929. passed by 
the Assistant Collector of Unao, It arises 
out of a suit for profits under s. 108, cl. 15 
of the Oudh Rent Act. It appears that the 
parties are co-sharers in village Rewal Man- 
sekhera in the Unao District, the share of 
the plaintiff, ifusammat Ali Begam, being 
fourteen-annas and that of Syed Abdul 
Ghani, defendant, twc-annas. The latter is 
also lambardar.,The suit was for profits for 
four years from 1332 Fasli to 1335 Fasli, 
The plaintiff claimed Rs, 12,0C0 on account 
of profits and interest at 12 per cent. per 
annum for the four years in suit. 

The learned Assistant Collector has 
decreed theclaim for Rs. 8,461-3-0 on accoynt 
of-principal, Rs, 2,588-5-0 on account.of in- 
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terest, and Rs. 78 12-0 on account of sewai, 
total Rs. 11,128-4-0 together with proportion- 
ate costs and future interest at 6 per cent. per 
annum on the amount decreed, 

The first contention urged on behalf of 
the defendant-appellant is that he had, be- 
* fore thesinstitution of the suit, made two 
tendere, one of Rs. 2,000 on the 30th of 
-October, 1926, and another of Rs. 6000 on 
the 22nd of May, 1928, and that, therefore, 
the interest on the amount of profits dueon 
the dates of the tenders should cease from 
e those dates. The learned Assistant Oollec- 
tor has found the making of the first tender 
proved but held against the defendant in 
respect of the second tender. The learned 
Counsel for the plaintiff respondent aecepts 
the correctness of the finding of the learned 
Assistant Collector in respect of the first 
tender, so it is no longer in dispute that on 
the 30th of October, 1926, the defendant 
made a tender of Rs.. 2,000 to Musammat 
Ali Begam, the plaintiff. As regards the 
second tender, it appears that on the 22nd 
of May, 1928, the defendant made an appli- 
cation to the Court of the Assistant Ool- 
` lector at Unao saying that he had brought 
with him Rs. 6,000 and wanted to pay to 
one Munshi Kazim Husain, a general agent 
of the plaintiff but that thelatter was un- 
willing to receive the money. The de- 
fendant, therefore, prayed that the’ said 
money be caused to be paid to Munshi 
Kazim Husain or that the applicant be 

permitted to deposit it in the Government 
Treasury, payable to the plaintiff. The 
Assistant Collector thereupon called upon 
Munshi Kazim Husain to accept payment 
but as he refused to receive it saying that 
he had no permission to do so, the Court 
ordered the application to be consigned to 
records. The plaintiff has sought to meet 
this by examining one Ashiq Husain another 
agent of the plaintiff who deposed that the 
village, the profits of which were in dispute, 
was under his sole charge and that Kazim 
Husain had no permission to accept rent or 
revenue in respect of a village not includ- 
ed in his circle. He also deposed that 
when he came to know on the 22nd of 
May, 1928, that the defendant wanted 
-to pay Ks. 6,000, he consulted his 
lawyer who advised him to receive payment 
on account, that he got an application 
written out expressing his willingness to 
take over the money, but the defendant had 
in the meantime left Court and the Court 
had also risen for the day, so the applica- 
iion could not be putin. Having examined 
the evidence carefully, we fail to find any 
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sufficient grounds for supposing that the 


“tender made by the defendant was only 


ruse to .create evidence in support of a plea 
to the effect that he should not be made 
liable for interest. . If the story told by 
Ashiq Husain is correct, we do not see an 

reason why he should not have put in the 
apvlication which he says had been pre- 
pared on the 22nd of May, on the day fol- 
lowing or on any subsequent day. We are, 
therefore, of opinion that the fact of the 


‘alleged tender of Rs. 6,000 on the 22nd of 


May, 1928, has been: sufficiently proved. 
Next the question arises- whether there 
tenders can be considered effective for 
relieving the defendant of his liability to 
pay interest from the date of the aforesaid 
tendere, In this connection it is important 
to note that the learned Counsel for the 
defendant appellant admits that on the 
30th of October, 1926, when he sent the 
money order for Ea. 7,000, the total amount 
of profits payable by him to the plaintiff 
for the years 1332 and 1333 Fasli which had 
already fallen due, exceeded Rs. 4,000. 
Similarly, it is admitted that on the 22nd 
of May, 1928, when the defendant made his 
tender of Rs. 6,000, the total amount of 
profits payable by him to the plaintiff and 
which had already fallen due, exceeded the 
amount of Rs. 5,000. The question, there- 
fore, arises whether under such circum- 
stances, the plaintiff was under any obliga- 
tion to accept the amount tendered which 
was less than the amount actually due and 
payable on that date and whether by refus- 
iag to accept the payment, she would in 
law lose her right to claim interest to which 
she would otherwise be entitled. In Durga 
Prasad Singh v. Rajendra Narayan Bagchi 
(L) the facts were that the plaintiff brought 
a suit for arrears of rent. The defendants 
pleaded, tnter alia, that the rent had been 
reduced and that they had tendered the 
amounts of the reduced rents and con- 
sequently that the plaintiff was not entitled 
to interest in respect of the amounts go 
tendered It was held by their Lordships . 
of the Judicial Committee that the defend- 
ants had failed to prove any facts which 
would entitle them to any abatement of 
rent and that the tenders in respect of rent 
and interest upon arrears of rent which the 
defendants relied upon, having been tenders 
based on a reduced rent, were, therefore 
not good tenders, either as tenders of rent. 
or of interest on arrears of rent and were 
(D 21 Ind. Cas. 750; 40 I. A. 223; 18 O. W. N. 66; 


(1914) M. W. N. 1; 15 M. L. T.68; 19 O. L. J, 95; 26 
M. L. J. 20; 10 Bom. L. R, 42; 41 O. 493 (P, 0, i : = 
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ineffective. -In Haji Abdul Rahman v. 
“Haji Noor Mahomed (2), Mr. Justice Telang 
held that the rule laid down. in Dixon v. 
“Clark (3), that the tender of only a part 
of'a debt must be treated as if it had 
never been made, applies only where 
the party making the tender admits 
more tə be due than is tendered. The 
Soundness of. this proposition may be 
Open to doubt, but it is unnecessary for us 
to express any opinion on the point in the 
present case inasmuch 4s it is admitted by 
the learned Counsel fur the defendant as 
pointed out above. that the amounts due to 
the plaintiff on the debts .when.the two 
tenders” were mads, exceeded the amount 
tendered. So even upon th» principle laid 


down by Mr. Justice Telang, in this case - 


the tenders relied upon by the. defendant 
must be held: to be ineffective to relieve 
fhe defendant of his liability for. interest.. 
In our opinion a tender of an amount less 
than what-the debtor admits to be due 
from him is not a legal tender at all and the 
person to whom it is made does not run any 
risk in refusing it. For the above reasons 
we are of opinion that interest did not cease 
to run on the.amounts tendered with effect 
from the date on which the tenders were 
made. At the same time we feel that the 
plaintiff's conduet in refusing to receive 
even in part payment the amounts offered 
to be paid was.not reasonable. Under the 
circumstances wë think that we might 
well reduce the interest which has been 
allowed to her by the lower Court. The 
learned Assistant Collector has allowed the 
plaintiff interest at the rate of 12 per cent.. 
per annum which amounts to Rs, 2,588-5-0. 
We think that the justice and equities of 
the case would be sufficiently met by allow- 
ing the plaintiff interest at the rate of 6 
per cent. per annum and we reduce the 
interest accordingly.. . 

“The next contention urged on behalf of. 
the defendant- appellant isthat the learned 
Assistant Collector is wrong in allowing him 


collection charges at the rate of 5 per cent.. 


oh: the amount of net profits only. It is. 
argued that.the defendant as lambardar. 
should be allowed collection charges. at the, 
rate of 10 per cent. on the amount of col- 

lections. ltis admitted that the defendant, 
has not given any evidence to prove the. 
amount of actual expenses incurred by him 
in the making of collectione. Under the 
circumstances, we think that the rate of. 


(2) 16 B. 141. 
(3) (1847) 5 O. B. 365; 5 Dowl & L, 155; 16 L. 3. O.P. 


237; 15 R. R. 747; 136 $, R. 919, - 
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5 per cent fixed by the lower Court is quite 
reasonable butthe charges should be allowed 
not on the amount of net profits but on the 
total amount of collections made by the 
lambardar. The matter is so obvious that 
it has not teen contested by the learned 
Counsel for the plaintif-respondent ! : 

.It was also argued that the pleintiff's 
claim for profits in. respect of 1335 F. was 
premature, and that no interest or costs 
should have -been allowed in. respect of 
profits payable for..this year. - This argue 
ment seems to have. been based ona mis- 
apprehension as regards the date on which 
the cause of action accrued in favour of the 
plaintiff in respect- of. her claim.for 1335 F,. 
Under s 132 of the Oudh Rent -Act the 
cause of action arose on. the last day of the 
month of Jeth of.the Fasli year in which 
the profits fell due... The last day of Jeth 
for 1335 F. corresponds. to 3rd of June 1928. 
The present suit was instituted on the 5th 
of June, 1928. We must, therefore, overrule 
this contention. 

‘Lastly,it was con tended that the amountot 
coats taxed in the decree of the lower Court 
is-incorrect. The learned Assistant Oollector 
had allowed to the plaintiff proportionate 
costs upon the sum decreed. As regards one 
item of Rs. &5, in respect of Commissioner's 
fee, the learned Assistant Collector. had 
found that Rs. 77-80 out of. this amount 
had. been paid by the plaintiff and Rs. 7-8-0 
by the defendant. He directed thatthese 
costs should be berre by the parties to 
the extent they had already paid. The 
grievance of the defendant is that the 
decree as prepared in the lower Court 
makes him liable to pay Rs. 77-80 which 
had been paid by the plaintiff on account 
of Oommissioners fee and. that the 
plaintiff has been awarded full costs in 
respect of all the items other than the 
item .of the costs of stamps for the plaint, 
It. is conceded that these objections are 
well founded. We,. therefore, direct that 
the decree should be corrected so asto 
disallow the plaintiff the amount of 
Rs. 77-8 0 on account of Commissioner's fee. 
and to correct the amount of costs award- 
ed. to the plaintiff by taxing the propor- 
tionate amount in respect of each of the 
other.items of costs incurred by her. 

We, therefore, allow the appeal and. 
modify the decres of the lower Court which 
should be amended in ierms of our judg- 
ment, In. the circumstances we order that 
the parties bear their own costs of the 
appeal, 


Gof. Appeal allowed, , " 
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MISOELLANEOUS Otv1L APPEAL No. 16 or 1929. 
z “August 14, 1929. . 
Present:—Sir Louis Stuart, Kr., Chief 

Judge, and Mr. Justice Raza. 
oe TRYAM KESHAR PRASAD 

AND ANOTHER — APPALLANTS 
versus Es e 
Babu BASANT KUMAR MUKERJI— . 

- RESPONDSNT. kx 

-Provincial Insolvency Act (V of 1920), ss. 2 (d), 29 
(2)—Adjudication of Hindu father—Son's share, whe- 
ther vests in receiver—' Property, meaning of. 

‘An order of adjudication as an insolvent -passed 
against a Hindu father who is a member of a joint 
: Hindu family governed by the Mitakshara Law does 
not vestin the OfficialjReceiver or Assignee his son's 
interests in the joint family property. [p. 62, col. 
1: og iid 


7 
= 
- 


Sat Narain v. Behari Lal-(2), explained and follow- 
ed. d i ! : 

.Bawan Das v. Chiene (3) and 
Ram (1), dissented from. 


"Miscellaneous appeal against an order of 
the Distriet Judge, Gonda, dated the 21st 
Jantary, 1929. 

- Mr, Aditya Prasad, for the Appellants. .- 

“Mr,” Basant Kumar Mukerji, for . the 
Respondent, : 


:dUDGMENTT,—The facts of ‘the suit 
out of -which this appeal arises are these: 
-~ Pashupati Prasad. wasa member of a joint 
Hindu. family, This. family consisted of 
two branches. The branch to which ‘he 
belonged - consisted of his. father Lachmi 
Narain, Laehmi Narain’s wife and the ; six 
branches of Laehmi-Narain's.sons. 
pati Prasad's share in the joint family pro- 
perty would, if he had been childless, -have 
amounted: to` l-l6th.: Pashupati Prasad 
had, however, two sons Tryamkeshar Prasad 
and Baland Prasad the appellants in’ this 
appeal, As the three were entitled to a 
` 1:16th share, each was entitled to & 1-48th 
share. .Pashupati Prasad was adjudicated 
insolvent on the 12th June, 1918; In 1921 


Om Parkash v. Mott 


the Official Receiver instituted..& suit for. 


partition inorder to obtain a separation of 
Bashupati Prasad's share. The suit' was 
decided. on the 8th April, 1924. In this 
suit 1-48th was awarded to his son Baland 


Prasad. No provision was made in. the. 


decree of the partition Court for the settle- 
ment.of Pashupati Prasad's debt- as.-a 
preliminary: to ..partition. The Official 
Receiver who was plaintiff in this suit 
-permitted this -decree.to become final. -In 
subsequent proceedings he applied to sell 


‘the separated share of Tryamkeshar Prasad: 


and Beland: Prasad: in. settlement of the 
.dgbts of Pashupati Prasad... The learned 
. District Judge:.has granted. - his prayer, 
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Tryamkeshar Prasad and Baland Prasad 
havé appealed. The learned District Judge 
in support of the view which he has taken 
has relied upon a decision in Om Prakash 
v. Mott- Ram (1). . The head-note of this 
decision reads: “When the father of .a 
joint Hindu family is declared to be insol- 
vent, the. whole of the co-parcenary property 
of the family vests in the receiver." In 
this decision, according to the head-note, 
the Bench distinguished the : decision . of 
their Lordships of the Judicial Committee 
in Sat Narain v. Behari Lal (2), The 
question appears to us to be determined - by 
the decision, said to have been distinguish- 
ed, though their Lordships were dealing 
with a caseunder the Presidency Towns 
Insolvency Act (III of 1109). and we are 
dealing with a case under the Provincial, 
Insolvency Act (V of 1920) The Bench 
of the Allahabad High .Court relied .in 
support of their decision in the main upon 
a decision of a previous Bench-in -Bawan 
Das v. Chiene (3). -That decision, it is to 
be noted, was of 1921 and. the decision of 
their Lordships was of 1924.. In. Bawan 
Das v, Chiene (3) the Bench referred : with 
approval- to- thé. principles laid. down in 
Fakir Chand-Moti Chand v. Moti Chand- 
Hurruckhchand (4) and Rangayya Chetti v; 
Thanikachalla Mudàli (5). In the ‘decision 
in Sat Narain v. Behari Lal (2) ~ their 
Lordships of the Judicial Committee .dis- 
cussed the pronouncements in Fakir Chand- 
Moti Chand v. Moti Chand- Hurruclhchand 
(4) and Rangayya Chetti v. Thanikachalla 
Mudali (5). They considered those  pro- 
nouncements in. reference to the: question 
before them. “That question had been put 
in the.form ofa reference to the Full Bench 
of the High Court of Lahore and.is worded 
as follows :— ` : zo 
. “Does an order of adjudication (as an 
insolvent) passed against a father vest in 
the Official Receiver. (Assignee) his son's 
interest in the joint family property" ? 

. The application of the reference is .only 
to families of Hindus governed by the. 
Mitakshar& Law. All the cases to which 
we are referring referred to such a: family. 
Fakir Chand-Mott Clhand :v, Moti. Chand- . 
- (1) 94 Ind. -Cas, 179; 48 A. .400; 24 A. L. Jı 417; A 
L.R.1926 All. 447. ` ND a S 
. (2) 84 Ind: Cas. 883; 52-1.. A. 22; 23 A. L.J: 85; 47 
M. L. J. 857; 100. & A. L. R. 1332; A. I- R: 1925 P. 
0.18; (1025) M. W. N. 1; L. R. 6 A. P. C. 1; 26 P. Li. 
R. 81; 27 Bom: L. R. 135; 2HKL.W. 375; L bah. Oas. 500; 
1-0: W. N. 916; 6 Lah, 1; 28 C. W. N. 797 (P. O). . . ~. 
" (3) 64 Ind. Cas. 976; 44 A. 316; 20 A. L., J, 155; ALI 
R. 192% All. 79. : 
(4. 7 B: 348; 8 Ind; Jur, 93. i 

5) 19 M, 74. A 
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Hurruckhchand (4) was a’case under the 
Indian Insolvency Act -II and 12 Vie. 
Chap. 21 and Rangayya Chetti v. Thani- 
kachalla. Mudali (5) was under the same 
Act, Thisis what their Lordships say upon 
the point: 

"In their Lordships’ opinion the question 
referred to the Full Bench of the High 
Court should have been answered in the 
negative,” 

That is to say an order of adjudication as 
an insolvent passed againsta Hindu father 
who is a member ofa joint Hindu family 
governed by the Mitakshara Law does not 
vest in the Official Receiver or assignee his 


son’s interests in the joint family property.. 


Their Lordships went on to say (page 39*) 
that the authorities in' Fakir Chand-Mot 


Chand v. Moti Chand- Hurruckhchand (4) and. 


Rangayya Chetti v, Thanikachalla Mudali (5) 
were not inconsistent with the above con- 
clusion as they were decided under a 
different Statute. We find in their Lord- 
ships’ decision an even clearer direction as 
to the law in the matter. Their Lordships. 
say at page 30*: : < 

“Having regard to these considerationg 
and to the scope of the Act their Lordships 
are satisfied that it was not the intention of 
the Act that on theinsolvency of a father 
the joint property of his family should at 
once vest in the assignee. It may be that 
under the provisions of s 52, or in some. 


other way, that property may in a proper. 


case be made available-for payment of the 
father’s just debts; but it is quite a differ- 
ent thing to say that by virtue of his in- 
solvency alone it vests in the assignee, and 
no such provision should be read into the 
Act,” 


Section 52 of the Presidency . Towns In-- 
solvency Act describes. the insolvent's pro-. 


perty which is divisible amongst his 
creditors, The Provincial Insolvency Act 
(V of 1920) states what i3 and what is 


not considered to be the property of an. 


insolvent under the Provincial Insolvency 
Act. The circumstance that their Lordships 
‘were deciding under the Presidency Towns 
Insolvency Act does not affect the appli- 


cability of these remarks to the Provincial. 


Insolvency Act for their Lordships at pages 


87-38 based. their conclusion largely on the: 


oe of the word “property”, They 
said :— 
"It is true thats. 17 of the Act of 1909 


provides that on the making of an order of 
adjudication ‘the property of the insolvent: 


Bhall vest in the Official’ Assignee and shal] 
*Page of 02 I, A.—[Ed.... EISE NES 
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become divisible among his creditors, and 
that by s. 2 ‘property’ is defined as includ-- 
ing any properiy over which any person 
has a disposing power which he may 
exercise for his own benefit; andit may be 
said that a Hindu father's power to sell, 
the joint property and apply the proceeds 
to the payment of his debts is such a 
power. But the definitions ins, 2 are only 
to apply ‘unless there is something repug- 
nant in the subject or context’; and it is 
necessaiy, therefore, to consider the effect 
of the definition of ‘property’ contained in* 
that section in relation to the subject- 
matter which is being dealt withand the 


‘other sections of the Act. Now,as to the 


subject-matter, namely, the joint property 
of an undivided Hindu family it is certainly 
a startling proposition that the insolvency ' 
of one member of the family should of. 
itself and immediately take from the other 
male membersof thefamily their interests 
in thejoint propérty and from the female , 
members their right to maintenance and: 
transfer the whole estate to an sssignes of 
the insolvent for the benefit of his creditors. 
The father’s power to dispose of the joint 
property is not absolute, but conditional 
on his having debts which are liable to 
be satisfied out of that property ; and s. 2 
seems to contemplate an absolute and: 
unconditional power of disposal." 

Thus their Lordships’ conclusions are based 
largely on the wording of the definition of 
‘property’ in 8.2 of the Presidency Towns 
eod Act, The definition is as fol- 
OWBR:— 

"Property includes: any property over: 
which or the profits of which any person 
has a disposing power which he may exercise - 
for his own benefit." j 

In 8.2 (d) of the Provincial Insolvency 
Act the definition of ‘property’ is word for 


word the same. It includes any property 


over whieh or the profits of which any 
person has a disposing power which he may 
exercise for his own benefit, Section 17 
of the Presidency Towns Insolvency Act 
correspondsto s, 29 (2) of the Provincial 
Insolveney Act, The view that their Lord- 
ships take is thus that when a Hindu- 
father and Hindu sons are members of a` 
joint Hindu family governed by the 
Mitakshara Law and the father becomes 
inslovent the property of the sons does not 
vest. in the receiver as the father's assignee. 
The joint property of the sons may possibly 
be available for the satisfaction of those 
debts in another manner but it does net: 
vest inthe receiver, As this is our inters 
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pretation of their Lordships’ decision we 
do not accept the head note in Om Prakash 
v. Moti Ram (1) 88 the statement of the law. 
We do not find that when the father of a 
joint Hindu family is declared an insolvent 
the whole of the co-parcenary property of 
thé family vests inthe receiver. It would 
appear that the view taken in Om Prakash 
v. Mott Ram (1) has been’ dissented from 
in} the case of Allahabad Bank 
Limited, Bareilly v. Bhagwan Das Johari (6). 
In any circumstances it appesra to us that 
the decision of their Lordships of the 
Judicial Committee is only open to the 
interpretation which we would place upon 
it. In these circumstances the 2/s8ths 
share of the appellants did not vest in the 
receiver. Have those shares become liable 
to satisfy the father’s debts in any other 
way? It appears to us that they cannot be 
held to be liable. In the partition pro- 
ceedings of 1921 it was for the receiver to 
establish the liability of those shares, 
He did not effect thatobject. Not only did 
he permit the sons' shares to be separated 
from the share of the father but he did not 
obtain any order declaring that those shares 
should be made liable for the satisfaction 
of the father’s debts. His action in permit- 
ting the sons’ shares to be divided off would, 
even in absence of the other considerations 
to which we have referred, have prevented 
his success in the present proceedings. 
Having once allowed the sons to take 
separate possession of their shares he 
cannotnow claim that those shares have 
vested ih him. Apart from that, having 


failed in the partition proceedings to make 


.provision for the payment of Pashupati 
Prasad's debts before the partition took 


lace, and having failed to maké provision 
orthe liability of the sons to pay the 
father's debts he cannot take any  prc- 
ceedings now against the sons’ separated 
It is unfortunate that the receiver 


shares. 
has not been represented in these  prc- 
ceedings. Notice was served on himon the 
3rd- of “August, -192¥. We have, however, 
endeavoured to protect his interest by 
examining closely the authorities. We 
find that the appeal must succeed. It is 
allowed. The respondent will pay his own 
costs and those of the appellants in all 
proceedings. 
Appeal allowed. 


A, D 
(8) 92 Ind. Cas. 309; 48 A. 343; 24 A. L. J. 323; A. I. 
R. 1926 All. 262, f 
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OUDH CHIEF COURT. 
SgcoNDp Oivit APPEAL No. 2 or 1929, 
July 22, 1929. 

Present:— Mr. Justice Hasan and 
Mr. Justice Srivastava. 
LAOHHMI NARAIN AND ANOTHER— 
DEF&NDANT8— ÀPPELLANTS 
versus 
MANGAL PRASAD-—PLAINTIFF 
— RESPONDENT. . 

Civil Procedure Code (Act V of 1908), s. 100— 
Second appeal—Finding of fact, what -constitutes— 
Vague suggestions—Interference. À 

There is no second appealon a question of fact; 
but to preclude a second .appeal on a question of 
fact there must bea precise and definite finding on 
that question. Mere rambling suggestions and a bare 
possibility of a certain view of evidence being plausi- 
ble are not findings of facts against which appeals 
could be excluded. [p. 64, col. 1.] 


Appeal against a decree of the First 
Additional District Judge, Lucknow, at 
Barabanki, dated the 22nd November, 1928, 

Mr. Kaliquezaman, for the Appellants 

Mr. Ghulam Hasan for the Respondent. 


JUDGMENT.—This appeal arises out 
of a suit for sale of certain immovable pro- 
perty on the foot of a deed of mortgage,dated 
the 16th of April, 1914, and a deed of 
further charge, dated the 6th of March, 
1916. Both these deeds were executed by 
one Ram Adhin. Ram  Adhin has 
since died and his sons are the de- 
fendants tothe suit. The pleain defence is 
that the mortgaged property being joint 
family property could not be burdened: 
by Ram Adhin for debts which were not 
binding on the family. The plaintiff did 
admit that the property was ancestral joint 
family property but the Courts below have 
decided this matter against the plaintiff and- 
the decision has been accepted as correct’ 
and binding before us on  behelf of the. 
plaintiff respondent. The question which- 
remains for consideration is as to: the 
binding character of the debts incurred 
under the two deeds mentioned above. 

The deed of the 16th of April, 1914, 
was executed inlieu of a debt of Rs. 500- 
principal. It carried interest atthe rate 
15, per cent. per annum. The details of the 
total amount of the consideration were: 
specified in the deed and with the excep- 
tion of a sum of Rs.50 which was admit- 
tedly advanced in each at the time of the 
execution of the deed the rest of the 
consideration was & debt previous in time, 
The question which arose in these circum- 
stances was asto whether the previous 
loans could be treated as items of 
&ntecedent debts or were advances made- 
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in connection with the- mortgage trans- 
action. The Oourt of first instance de- 
cided this question against the plaintiff. 
On appeal -by the ‘plaintiff, . the learned 
` Additional District Judge of Bara Banki 
took a contrary view of the evidence in 
the case bearing on this part of the 
controversy. He held that according to the 
evidence, the entire sum of Rs; 450 ranked 
as antecedent debt. Before we accept this 
decision of the learned Judge asa finding of 
fact conclusive in second appeal we must 
emphasize a point of view which is oc- 
casionally lost sight of by the Courts below. 
The law allows -second appeals only on 


questions of law and on such questions 


as are stated in the rules of procedure 
‘and: second »ppeal on no other question 
is allowed. From this‘it follows that there 
‘ia no second appeal on a question of fact, 
but to. preclude a second appeal ona ques- 
tion of fact, there must be a precise 
and definite finding on that question. 
Mere rambling suggestions and a bare 
-possibility of a certain view of evidence 
being plausible are not” findings ‘of facts 
‘against which appeals could be excluded. 
“In. this particular case though we do 


hold that having regard to the contents. 


of the judgment under appeal as a whole 


there is a finding of fact that the-sum of 


Rs. 450 constitutes antecedent debt ‘in . the 
genae. that it ia made up of previous loans 


dissociated with the mortgage in suit, the. 
learned Judge in the Court below has in- 


dulged, in remarks and observations. which 
are indefinite, vague and open ito more 
than one interpretation.. eG. as 
“So far as the .consideration for the 
mortgage of the 6th of April, 1914, is’ con- 
cerned, it remains now to decide the validity 
or otherwise. of the remaining items of 
Rs. 50 admittedy. berrowed at. the time of 
he execution of the deed of mortgage. 
Olearly itis not an ‘antecedent debt. "The 
learned. Judge of the Court below upholds 
it on the ground oflegal necessity. . This 


again isa finding of fact. having regard. 


to.-the evidence on which it could be 
based and. which the learned Judge-bas 
accepted as reliable, This disposes of the 


- deed of mortgage. . 


"he deed of further ehafge dated the’ 


6th of March, 1916, was executed for a total 
consideration of Ra. 150. This is divided into 


three items.of Rs. 33, Rs. 35, and Rs: 82, 


As regards: the first sum of money, the 


learned Judge.in the Court below is of. 


opinion that this.wás. advanced for legal 


necessity and having held’ that the evi 
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dence was trustworthy he finds it proved as 
such, This finding must be accepted. 

As regards the othertwo sums of money 
forming the .consideration of the deed of 
further.charge, heis ofopinion that they 
constitute antecedent debts. Itis agreed 
now that the learned Judge was in erro» in 
doing so, .The plaintiff clearly admitted 
that these two sums of money. were paid 
by him as part consideration of the deed 
in question. This being: the pla‘ntiff's 
case the learned Counsel for the respond- 
ent was right in dissociating himself from 
the finding of the learned Judge in the 
Court below that these sums of money 
constituted antecedent debts. The argument 
before usis that their validity is justified 
by legal necessity. In support.of the 
argument reliance is placed solely on the 
evidence of the plaintiff himself. In these 
circumstances we are called upon to de- 
cide a question of fact in this second appeal 
and our decision is that the plaintifi's 
evidence alone is not sufficient to support 
the case that thesefsums were advanced 
by the plaintiff to Ram Adhin for purposes 
which would amount to legal necessity 
under the ‘Hindu law; but apart from this 
the evidence itself is vague. We accord- 
ingly hold that the plaintiff has failed to 


-prove that the loan of Rs. 35-and Rs, 82 


is justified by any legal necessity. - e 
We, therefore, allow this appeal and 


modify the .decree. of -the Oourt below. by 
dismissing the plaintiff's. suit in respect 


of.-the two sums of Rs. 35 and Rs. 82 and 
the interest thereon which were claimed. 
‘as part consideration of .the deed of fur- 
ther charge dated the 6th of March, 1916 
(Ex. 2). The rest of the decree is. upheld. 
The parties .willreceive and pay costs in 


all the three Oourts in proportion to their 


success and failure. .A.fresh -decree of 
sale according to.law shall be prepared in 
this Court allowing six months’ time to the 
defendants to satisfy.the amount for which 
the decree will now be made.  .  .. 

Bee . ot + Appeal allowed. | 


T-— - 


123 I, 0, 1930 
PATNA HIGH COURT. 
O1vie Revision Nes 585 To 587 or 19?8. 
May 22, 192y. 
Present: —Mr, Justice Adami. 
PIRTAM MANDA R—Patitionze 
: versus 
NARESH MOHAN THAKUR AND OTHERS 


—-OPPosITE PARTIES. 

Civil Procedure Code(Act V of 1908), O. AXI, 7r. 
66, 90—Execution sale—Simultaneous attachment and 
sale proclamation—Omission to state incumbrances— 
Under-statement of ‘value—Material irregularities— 
—Inference of loss from irregularity. 

It isirregular to issue attachment and sale pro- 
clamation simultaneously. [p 65, col. 2] 

There is a material irregularity within the meaning 
of O. XXT, r. 90, Civil Procedure Code, where the en- 
cumbrances to which the property advertised for sale 
is subject are not mentioned in the sale proclamation 
and the value ofthe property asstated in the pro- 
perty is much below the proper price. [p. 66,col 
14 


- Moti Laul Roy v. Bhawani Kumari Debi (1), fol- 


lowed. 


Where there are many irregularities and the price 
fetched is very low, the Court may infer that. the 
inadequacy of price was dus to tke 
[ibid | 


Civil revision from an order of the 
Additional Sub-Judge, Bhagalpur, dated 
the 3rd September, 1928. 

Mr. S. N. Bose, for the Petitioner. 

Messrs, Sultan Ahmad, S. Deyal, C. P., 
Sinha and J. M. Ghosh, for the Opposite 
Parties. 


JUDGMENT. -These three applica- 
tions are directed against the order of the 
Additional Subordinate Judge of Bhagalpur, 
reversing the order of the Munsif setting 
aside sales in execution of decrees in three 
puits. 

Three rent suits were instituted by the 
respondents opposite party. They failed 
to add one of the co-sharers and, therefore, 
the decrees inthe three suits were merely 
money-decrees; they were, however, execut- 
ed as rent-decrees. The attachment and 
sale proclamation were issued simultaneous- 
ly and the three holdings, two of which are 
nakdi and the third bhaoli, were put up for 
saleand purchased at what the applicants 
in the proceedings under O.XXI, r. 90 alleg- 
ed to be an absolutely inadequate price. 

The objections put forward to the sales 
were: firstly, that the suits being money 
Buits the simultaneous issue of attachment 
and sale proclamation was wrong, that no 
notice was issued under ©. XXI, r. 66, that 
an altogether inadequate value was entered 
in the sale proclamation, that no mention 
of incumbrances was made in the sale pro- 
Glamátion, and that the service of the sale 
proclamation and for processes was sup- 
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irregulazities. 


5 7 — 65 
pressed owing to the fraud of the decree- 


.holder and the morigagee. 


The Munsif found that the processes were 


‘suppressed, that there was fraud; that the 


price was absolutely inadequate, and that 


. the irregularity in the conduct of the sale 


and the fraudulent suppression of processes 
caused an inadequacy of price and material 
loss to the judgment-debtor, 

On appeal, the Subordinate Judge held 
that the processes were properly served and 
that there had been ro fraud. He held 
that the price fetched was inadequate and 


that the land should have been valued at 


about Re. 100to Rs. 125 a bigha. He notic- 
ed that the incumbrances had not been 
mentioned in the sale proclamation but held 
that the intending biddersatthe sale would 
have made inquiries and found out that. 
there were incumbrances and; therefore, were. 
slow io offer any adequate bide. He also 
held that the valuation in the próclamation 
was inadequate. In his opinion the judg- 
ment: debtor did not suffer by the simultane- 
ous attachment and sale proclamation 
and it was his finding that the lowness of. 
thë: price obtained was not due. to any 
EWAH in the proceedings in the. 
gale. 

It is argued that the learned Subordinate 
Judge came to a direct finding that the 
inadequacy of price was not due to an 
irregularity and, therefore, this Court cannot 
interfere in revision. This case, however, 
is, in my mind, one in which this Court 
should interfere in order that. justice may. 
be done. The finding that~the processes 
were properly served must stand. But then 
we have the fact that the attachment and 
sale proclamation were issued simultaneous- 
ly. This was wrong and the effect was 
that the judgment-debtor got no notice 
under r. 66 and, therefore, had no means of 
assisting the Oourt in determining the 
proper valuation. lagree with the lower 
Oourt that the fact that the. attachment 
itself was simultaneous would make little 
Cifference to the judgment-debtor inasmuch 
as the attachment is made in order to pro- 
tect the decree-holder, But I do think that 
the failure to issue notice would prejudice 
the judgment-debtor inasmuch as the 
Court was prevented from learning of the 
valuation which should be entered in the . 
proclamation, 

The law requires that incumbrances 
should be shown in a sale proclamation. In 
this Case there wa8 a very big incumbrance 
in the shape of a mortgage-decree for 
Rs, 10,000 or more and the bidders would 
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there would be à right:to annul the incum- 
brance but in this case though the decree 


is a money-decree being executed as a rent- 


decres bidders might be misled by the 


. fact that no incumbrances were mentioned. 


The Oourts. have agreed that the price 
fetched was quite inadequate. 
tion in the sale 


proclamation was so glaring- 
ly low that 


it could hardly have been made 


In good faith. It has-been held in Moti. 


Lal Roy v. Bhawani Kumari Debi (1) that 
the absence of a specification in.the sale 
proclamation of the incumbrances to which 


` the property advertised for sale is subject 
and which are required by the Civil Pro:. 
. esdure Oode to be . specified, coupled with 


the fact that the value of the property as 
statedin the sale proclamation was much 
below the proper price amounts to a 
malerial misrepresentation which must 
be treated as a. material irregularity in 
publising the sale. 


in the sale proclamation the value is entered 
as Re, 225, the price paid wes only Rs. 700. 
There was no-incumbrance on the bhaoli 
plot but it was worth about Rs, 900 and was. 
sold for Rs. 140. In the sale proclamation 
it was shown as being worth: Rs. 50. 

It is argued that these various irregulari- 


. ties would not prevent bidders from coming 


.forward.. But I am not of that opinion, 


Those who read the: proclamation would 
see that holdings ofa fair area were valued 


at a ridiculous-pricé and they would natural- 
ly suspect that. something was wrong and 


would hesitate to buy litigation. This is - 
.& ease in which there are so many irregulari- 


: ties and the price fetched was so inadequate 


. that one cannot help finding that the in- 


adequacy was due to the irregularities, 
. As I have said, this is a case in which I 


think the Court in all justice should inter- 
fere, and I would, therefore, set aside the 


‘order’ of the lower Appellate Court and 


. gold mohurs. 


- these sales. 
The petitioners will get their costs in. 


restore that of the Munsif setting aside 


PES 
- 


each of these applications, hearing-fee three 


A, - 
(lY 6 O. W. N. 168. 


PARKALO KOERÍ V. BHAGWAT BAHAL. 


- have no chance of learning from the pro- 
clamation how the lands were charged. Of. 
- course, if the decree were a rent-decree 


The valua- 


' or with silt. 


The value of the nakdi- 
should be about Rs, - 3,200; 


. Respondent. 


Application allowed, - 
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| “PATNA HIGH COURT. .. 

APPESsLS FROM ‘APPELLATE DrO&EES Nos. b163 
: “AND 1178 oF 1926, 

i i May 31, 1929.. 
^ Present :—Mr. Justice Wort and - 
Mr. Justice James. : 

. -PARKALO KOERIANDANOTHES— 9. 
: ` D&FENDANT8— ÁPPELLANTS : 
ne ts | — Versus ^  . 

BHAGWAT SAHAI—PL:iINTIFF— 
RESPONDENT... 

: Alluvion and diluvion—Bengal Alluvion and Dilu- 

vion Regulation: (XI of 1825), s. 4 (1 )—Aceretion— 

Sand bank becoming covered with silt—S. 4 (1),-whether 

becomes applicable—Adjacent holder's right. B 
The gaining of land by accretion from the recess of 

a river takes place as soon asthe river recedes suffi- 

ciently toleave the newly formed land completely 

uncovered, whether this land" be covered with sand 

It. [p. 67, col. 1.] s 
The deposit ofsilton an existing sand bank does 

not, therefore, amount to the formation of land by a 

process of gradualalluvion within the meaning of cl. 

1,8. 4, of the Bengal Alluvion and Diluvion Regulation 

of 1825. [p. 67, col. 2 i 
Ramjeeawun Rai v. Deep Narain Rai (1), followed. 
Appeal from the decrees of the District 

Judge, Bhababad, dated the lst.May. 1926, 
Messrs. K. P. Jayaswal and Sambhu 

Suran, for the Appellant.: . 

Messrs, A. K. Ray and I. B. Saran, for the 


JUDGMENT. 
dames, J.—' These appeals arise-out of 

two suits instituted by the proprietor of the 

estate bearing tauzi number 11304 on the 


revenueroll of Shahabad District, for the 
recovery of possession of certain diara land. 


At the partition of the estate in 1915, the land 
in dispute formed part of plots Nos. 718 and 


719. Plot No. 218 wasa sand-bank which, 


according to the partition papers, was in pos- 
session of the landlord while plot No. 719 was 


recorded as a part of the estate with the 


description of Gangaji.- According ` to- the 
plaintiff the land became culturable for the 
first time in 1330 F. 8. and the defendants, 


_ Who possessed holdings adjoining the diara 


on the north took possession: of it, The 
defendants claimed that the- land in 
question was part of their -ancestral hold- 
ings andin the alternative that it formed 
accessions to their holdings of which they 
were entitled to possession under s. 4, Regu- 
lation XI of 1825. The District Judgefound 
that the land in question did not form part 
of the original holdings of the defendants. 
He found that plot No. 718 had been asand 
bank so long as its history was known, and 


‘there was no evidence regarding the manner 


of.its formation, so that the question of 


whether the provisions of ol. (4), Regulation 


XI of 1825, applied to it could not arise, Re- 
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garding plot No. 719 he found that there was 
mo evidence to showthat the land had formed 
by slow en! gradual accretion, and that 
therefore, the defendants could not claim 
it a8 an accession to their uparwar holdings. 
The suits were accordingly decréed and the 
defendants have come up in second appeal 
from that decision. 

Mr. Jayaswal on behalf of the appellants 
suggests inthe first place that the land 
oughtto be regarded as a re-formation in 
suit of the holdings of the defendants. In the 
batwara khatian plot No, 7151s discribed as 
unculturable land in possession of the land- 
lord and plot No. 719 as Gangaji but in each 
instance thereis an entry in the remarks 
column which is diffieult to explain, of the 
word kaimi, with a certain amount of rent. 
Mr. Jayaswal suggests that this entry proves 
that the land before it became submerged 
or uncultuiable had formed the holdings of 
settled razyats of the village, but thiscannot 
be held to have been proved ; and any claim 
of the present appellants that the land, for- 
merly constituted their holdings is dispos- 
ed of by the findings of fact of the lower 
Appellate Court. . 

Mr. Jayaswal argues in the second place 

that the land should be regarded as forming 
accessions to the holdings of the appellantes. 
Immediately to the south of the land which 
forms theappellants’ uparwar holdings is 
plot No.718, and beyond this is plot No. 719. 
In 1915 plot No, 718 wasasand bankand no 
evidence has been given to show how this 
bank eame to be formed, whether suddenly 
or gradually. Mr. Jayaswal argues that it is 
of no importance whether the sand bank 
was formed suddenly or gradually, since the 
deposit of sand should not be regarded as 
formation of Jand within the meaning of 
Regulation XI of 1825. He argues that the 
provisions ofs.4 of the Regulation do not 
apply to newly formed land until it actually 
becomes culturable, which in plot No. 718 
happened in or about 1330 F. 8. when that 
sand bank was flooded, and silt was de- 
posited on it. 
. Now it would appear that the gaining 
of land by accretion from the recess of a 
river takes place as soon as the river recedes 
sufficiently to leave the newly formed land 
completely uncovered, whether thisland be 
covered with sand or with silt. In support 
of this view the learned Advocate for the 
respondents cites the decision of the Fall 
Bench of the High Court of the North West 
Provinces in -Ramjeeawun Rai vw. Deep 
Narain Rai (1). | 

(1) A. H. O. R. (1866) Jurie- Decr. F. B, Rul, 18, | 
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In that ease the learned Judges said: 
“The appellants prefer a claim to the 
land in suit as alluvial lands- outside the 
area of, but contiguous to, their holding 
under cl. 1, s. 4, Regulation XI of 1825 but 
to support such a claim it must be shown 
that thelands are alluvial and have been 
gained by gradual accession. It is clear 
that the land in suit has not been so gained. 
On the contrary the Jand which is consider- 
ableiin quantity appeara to have been renger- 
ed culturable in one year by the deposit 
of earth by the action of the river on the 
surface of a tract of sand already existing. 
lt was nol gained by alluvion either 
gradualiy or suddenly as the Judges of the 
Division Bench seem to have regarded it 
but it appears rather tohave been land exist- 


ingas waste land subject to inundation in 


certain years or ab certain seasons, which 
has beenin one year rendered culturable 
by the action of the river. In this view of 
the facts cl. 1,8. 4, Regulation XI-of 1825, 
does not apply, andthe appellante’ claim, 
‘which is based upon that clause,. falis 
to the ground." - 

It is accordingly impossible to hold that 
the deposit of silt on that portion of the 
land in dispute which is contained in plot 
No. 718 amounted to the formation of land 
by a process of gradual alluvion. within the 
meaning of cl. 1, s. 4; Regulation XI of 1825; 
and the appellants can have no claim to it 
under the Regulation. Unless the appellants 
could extend their holdings by the accretion 
of land from plot No. 718, plot No, 719 would 
not be immediately adjacent to their land; 
and they could not gain any part of it by 
gradual accession. This plot which has an 
area of 240 acres appeared for the first time 
in 1330, and the learned District - Judge 
has found that its formation was not gradual . 
or slow; but since the appellants can base 
ro claim to any part of it on the ground of 
gradual accretion under Regulation XI of 
1835, itis nct necessary to determine whether 
this formation could or could not have been 
properly regarded as an instance of gradual 
and slow accretion within the- meaning of 
B, 4 of the Regulation. l 

Mr. Jayaswal argues in the third place 
that the case ought not to have been res . 
manded to the lower Court for the ascertains 
ment of mesne profits, because mesne 
profits were not valued in the plaint and 
Court-fees were not paid on them. But 
it appears that in para. 7 of the plaint 
the plaintiffs placed a valuation on the 
mesne profits claimed and paid Court-feeg 
on thatamount, The decision of the lower 
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PATNA HIGH COURT. 
URIMINAL REVYISION No, 79 oF 1930. `> 
| March 6, 1930, Pt 
i . Present;—Mr; Justice James, 
BEOHU MIAN-—PzTITIONER 
S x de o : 1eTSUS — JEEP 
. . EMPEROR—Opposits Parry. 
Bihar.and Orissa Excise Act (II of 1915), ss. 70,89 
~-Excise Sub-Inspector, power of, to arrest without 
warrant—Penal Code (Act XLV of 1860), ss. 216, 225 


—Merely threatening officer attempting to arrest, whe- 


‘ther amounts to obstruction—Sentence. 

Under s. 70 ofthe Bihar and. Orissa Excise Act a 
Sub-Inspector of Exciseis entitled to arrest without 
a warrant a person found committing an ‘offence 
punishable unders 47 of the Act. Section 78of- the 
Act has no application to such a case. [p. 68 él, 2 | 

Threatening a.Sub-Inspector of Excise in order'tó 
prevent him from arresting an offender amounts to 
ofiering resistance and illegal obstruction to arrest 
within s: 225 of the Penal Code. The obstruction 
offered does not, however, constitute a serious offence 
in such a caseand does not deserve a heavy punish- 
ment. [p.69, col.1.] l 


Criminal“ revision from an order of the 
Sessions Judge, Muzaffarpur, dated the 
5th of December, 1929, modifying that of 
the Sub-Divisional Magistrate, Hajipur, 
dated the 18th of September, 1929. 

Mr, Safdar Imam, for the Petitioner. 

The Government Advocate, for the Op- 
posite Party. E 

JUDGMENT.—A Sub-Inspector of 
Excise, who detected one Hira Dueadh in 
the act of committing an offence under 
6. 47 of the Bihar and Orissa Excise 
Act, attempted to arrest him; but he took 
refuge in the house of Bechu; Mian. The 
Sub-Inspector called upcn Bechu Mian 
to give up the man. Bechu Mian’ declined 
to do so; and he prevented the Excise 
Sub-Inspector from entering the house. 
Bechu Mian-was accordingly prosecuted at 
the instance of the Sub-Inspector, and he 
was fined two hundred rupees under s. 216 
ofthe Indian Penal Code on the charge 
of having harboured Hira Dusadh with 
the intention of preventing his lawful 
arrest On appeal the Sessions Judge of 
Muzaffarpur affirmed the findings of fact 
of the Magistrate; but he altered their ap- 
plication, changing the finding that the 
man was guilty of an offence under s. 226 


ofthe Indian Penal Code, while he afürm- 


been prejudiced by this action of the 
lower Appellate Court, since he was placed 
on his defence to answer a charge under 
e. 216 and not to answer a charge under 
8. 225 of the Indian Penal Code of 
obstructing the arrest of Hira Dusadh. 


But the charge framed under s 216 to the ` 


affect that Bechu Mian barboured and 
concealed Hira Dusadh with thé intention 
of preventing his lawful arrest was prac- 
tically the same as the charge of obstruct- 
ing the arrest by preventing the Sub- 


Inspector from entering the house; and I` 
do not consider that it can be held- that. 


the accused person has been in any way 
prejudiced by the fact that no formal 
charge under s. 225-of the Indian Penal 
Code was fram ed tothe "Court of the try- 
ing Magistrate. 

Mr. Safdar Imam argues in the second 
piace that the Sub-Inspector had no power 
to arresb_ Hira Dusadh, Under s 70 of the 
Excise Act any officer of the Excise De- 
partment may, subject to any restrictions 
prescribed by the Local Government by 
rule made’ under s. 89, arrest without 
warrant any pereon found committing an 
offence punishable under s. 47 of the Act. 
The only rules placing restrictions on the 
exercise of powers conferred by s. 70 of the 
Act are rr. 65 and 66 ofthe Government 
rules, providing that officer below. the 


Department may exercise the power of 
arrest without warrant in open places only. 


. But Mr. Safdar Imam suggests that sub- 


8. (0) of 8. 89 in some way relates back to 


:8.70. The enb-section provides that the 


Local Government may make rules 


prescribing restrictions in the application ` 


to Excise Officers of the provisions of the 
Criminal Procedure Code relating 
powers of Police. Officers which are referred 
to in 8.78 (1) of the Excise Act. Under 
e. 78 ofthe Act an Excise Officer special. 
ly empowered may, after recording: and 
writing his reason for suspecting the 


‘rank of a Sub-Inspector of the. “Excise . 


to : ., 


commission of an  cflence which he is. 


empowered io inves'igate, 
powers conferred uron a Police Officer in 
respect of cognizableoffences by ss. 54 and 
56 of the Oriminal Procedure Ocde. But 
8.78 has application in this case, since the 
Sub-Inspector was not investigating an 
offence which he had reason to suspécé 


had been committed. He-actually detected ` 


exercise the - 


~ - 
- 


1931. O, 1930 


the offence, which was committed before 
his eyes; and s. 70 of the Excise Act 


. applied, so that he was entitled. to arrest 


Hira Dusadh without warrant, Mr. Safdar 
Imam argued further that whatever view 
may be taken of the legality of the action 


. -of ihe Sub Inspector, the petitioner should 
. not be-held to have obstructea the arrest 


of Hira Dusach, since he offered no 
physical resistance to the Sub.Inspeetor. 
According to the evidence of the Sub- 
Inspector the petitioner threatened him in 


„order to prevent him from making the: 


arrest in the house; and this must certain- 
ly be “treated as offering resistance and 


jlegalobstruction to the lawful apprehen- : 


sion of Hira Dusadh. But the argoment 
that the sentence is ‘excessive in’ view of 
the: fact that the Sub-Inspector so meekly 
respected the threats held out by the peti- 
tioner does, in. my opinion, deserve some 
consideration. I consider that in the circum- 
stances the Sub-Inspector ought to have 
compelled the petitioner to let him into 
the house; but instead of doing this he 
went straight to the Magistrate and com- 
plained ‘of. obstruction and it should be 
recognized that the obstruction offered 
-was. not such as. to constitute a serious 
offence I consider that inthe circumstances 
a fine oftthirty rupees will be sufficient 
punishment for the petitioner, The find- 
ing of the lower Appellate Court is affirm- 
ed but the sentence is reduced tos fine 
of thirty rupes, The balance of the fine 
UBA imposed, if paid; will be relund- 
ed. 


Ba BP | Sentence reduced. 
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PATNA HIGH COURT. 
. APPEALS aGaINst ÁPPELLATE DHOREES- 
^ Nos, 97,125 anD 126 or 1925. ; 
PE August 16, 1928. 
` | Present :—Mr. Justice Adami and 
“Mr, Justice Fazi Ali. 
- LAKSHMIDHAR JAGATI AND oTHERS— 
| DEFBNDANTS—APPSLLANTS | 
1 ersus ns 


KRISHNA CHANDRA JAGATI AND OTHERS 


—PraINTIFFS— RESPONDENTS. 
Hindu Law—Partition—Re-allotment after parti- 
tion, out of motives of charity, whether binding on per- 
sons not parties—Re-union—-Family arrangement. 


A re-union after partition cannot take place between 


cousins. [p. 70, col. 2.] 


he members of a joint Hindu family divided their 
properties. Some ofthem lost their properties and . 
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ration or asa family arrangement. 


_<ditional -District Judge, Patna, | 


LI f . 


69 
the other members out of charity executed a deed rê: 
allotting the properties and giving a shareto thesons 
of the poor brothers. The deed was not-acted upon: 
Held, that the sons of the executants -and the 
other members who were not parties to the deed were 


not bound by it either as a deed of re-union and sepa 
[p. 71, col. 1.] 


Appeals against the decrees of the Ad- 
: dated the 
bist March, 1-25. 
Messrs:-Rai J. N. Bose and M..Suba Rao, 
forthe Appellants. ; E 
Messrs..P. K. Sen and B. K. Roy, for 
the Responden ta. à 


: 5 -' JUDGMENT. - 

Adami, J.—The plaintiffs in. the three 
suit& out of which these second appeals 
arise sought for a “declaration that the 
property in suit was their ancestral property 
and for confirmation of possession of the 
eane orin the alternative for recovery of- 
possession It-appears that Radhu Jagati 
and. his: five sons Purusottam, Bairagi, 
Jogi, Sama and Sudam had a trading 
business. Radhu Jagati separated from 
his sons and there was a partition under 
which Purusottam separated from the reat. 
and obtained a four-annas 12 gandas share. 
That was in 1851. The other brothers 
continued to live jointly in mess for a time, 
but according to the plaintiff's cage Bairagi 
and Sudam separated from Jogi and. Sama 


“and in 1867 the four brothers Bairagi, Jogi, 


Sama and Stdam separated altogether. 
After the separation . Bairagi obtained 
certain properties out of his own earnings 
and out of the profits of his saparated 
property and after Bairagi's death plaintiff 
No. Land Gobinda, the sons of Bairagi also 
acquired properties from his money- 
lending. business and these properties 
became ancestral. In 1919 defendant No. 4 
obtained a decree against defendants Nos. 
3, 2 and 3 the sons of Sama and attached 
toe properties in suit claiming that they 
had two-annas-nire pies share in them. The 
plaintiffs objected; thay claimed these 
properties as their ancestral properties but 
the claim: was rejected. A cloud being 
thrown on the plaintiffs’ title by this 
-rejection of their claim the: present suits 
were brought. Two of the suits, oneof. 
them related to, debuttar properties, were 
brought by the sons and’ grandsons of- 
Bairagi; the third suit was brought by Rama 
Chandra the son of Sudam, who is defendant 
No. 8 in other suits. Rama Obandra supporte, 
ed-the plaintifi's case. According to the de- 


“ fendants after Pureottam separated from the . 


. 
ka 


family in 1891 the other brothere remaining 
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joint and first Bairagi and then Gobinda 
was the karta of the family snd as such 
acquired the properties in suit for the joint 
family. In 1895 the members of the family. 
executed a deed of declaration of settlement 
which is Ex H inthe suit. Under this deed 
the signatories sgreed that they were 
members of a joint family with Gobinda 
as the karta and that the shares of the 
various members should be settled to be 
as follows: 

The two sons of Bairagi, Gobinda, and 
Krishna, were to have three annas six pies 
Bhare each while the three sons of Jogi 
were together to have two annas nine pies 
share, while the three sons of Sama were 
to have also two annas nine pies share 
between them. Ram Ohandra was to have 
three annas six piesshare, The defendants 


contend that on the basis cf this deed of: 


settlement, it being a family arrangement, 
d»fendants Nos. ! to 3 were entitled to the 
two annas nine pies share which has been 
attached in the decree of defendant No.4 
against them. Against this defence, the 
plaintiffs asserted that the declaration, Ex. 
H, had never been enforced and that it 
had no effect. The family was separate and 


the properties in suit were the ancestral: 
properties of the descendants of Bairagi. 


alone. Rama Ohandra made a similar con- 
tention. - 

The learned Subordinate Judge who 
tried the suits together came to the finding 
that the four branches of the family separat- 
ed altogether in 1851 and in 1864 as shown 


by documents Exs. 55, 53 and 54 and that. 


there was no dispute. between the parties 
atthe time Ex. H was executed and: that 
it could not -bind the members of the 
family especially as plaintiffs Nos. 2 and 3 
were not parties to it; also that the declara- 
tion in Ex. H was never acted upon and that 
Gobinda never gave effect to it nor did ihe 
plaintiffs. He found that the plaintiffs 
were in possession and were unaffected 
by the document, and, therefore, he decreed 
the plaintiff's suits. 

On appeal the learned Additional Dis- 
trict Judge in a long and careful judgment 
upheld the finding of the Subordinate 
Judge. He held in effect that there had 
been a partition and disruption in 1*51 and 
in 1864 each branch of Radhu Jagati's 
descendants remained separate in mess and 
properties and that Gobinda and Bairagi 
had held the properties in suit as the 
‘ancestor of their branch and acquired them 
themselves to be ancestral properties, In 
his opinion Ex. H was executed not for the 
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Purpose of settling a dispute but as a 


matter of charity and that the shares allet- 
ted by it were allotted out of compassion, 
the plaintiffs could not be bound by it as 
they were no partiesto it, Exhibit H had 
never been acted upon and in fact tbe evj- 


dence clearly showed that each branch of the ° 


family had separate transaction and dealt 
with properties as their separate properties, 
He found that the plaintiifs were in posses- 
Bion and dismissed the appeals. 

The important document in this case is 


the declaration or deed of settlement e 


(Ex. H) Jn that document it was first 
declared that Purusottam had separated 
himself from the others and also that Jogi 
and Sama Oharan had separated from the 
rest Ineffect it shows that there was a 
Separation subsequent to the separation 
of Purusottam. Ib proceeds to setate that 
Jogi and Sama had lost property and were 
in & poor state, so Bairagi finding that 
the family was in trouble by reason of the 
conduct of Jogi and Sama took all the 
members of their family under his care and 
management. After Bairagi's death, Go- 
bindaasthe karta of thefamily obtained a 
Fuccession certificate and poseeseed all the 
properties moveable “and immcveable with 
the sons of Jogi and other brothers. Then 
the deed continued, it was necessary to 
prevent any dispute in respect of the proper- 
ties in future, so the shares were settled as 
I have mentioned previously. On the face 
of if this document would purport to show 
that at the time it was drawn up all the 
members of the family were joint. It 
was executed by Gobinda and his brother 
who is stated initto bea minor though his 
age is given as 19, the two sons of Jogi, the 
three sons of Sama and Ram Ohandra the 
son of Sudam. Now, it is fuund clearly 
that previous to this declaration, namely, in 
1564 or previously, there -had been a separa- 
tion between the four sons of Radhu. There 
is nothing in the evidence to show that 
there had been any re-union between these 
four sons; infact the document shows that 
up to its creation Jogi and Sama were 
separate. The question is whether this 
deed can be held to show re-union and a 
family agreement. That it cannot amount 
to re-union is quite plain, a re-union after 
partition can only take place between a 


‘father’s brother or paternal uncle. In the 


present case re union would purport to be 
between cousins and no such re-union is 
possible. 


Furthermore, Krishaa plaintiff . 
No. 1 was a minor at that time and plaintifis 
Nos.2,3 and 4 who were alive being the « 
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sons of Gobinda were not parties.. The" 
settlement of shares-is obviously not to the 
advantage of the plaintiffs or to that of 
the minor Krishna. In my opinion the 
lower Courts are quite iuh in fiadiag that 
the declaration (Ex. H) cannot . affect 


`e the plaintiffs, 


The evidence further shows that the terms 
of the agreement were neyer acted upon. 
After consideration of agreat many documents 
the lower Courts have found that the members 
of the otherbranchesentered into transactions 
efor themselves treating the properties involv- 
ed as their separate properties. Furthermore 
it is obvious that the declaration does not 
provide that all the properties of the family 
should be thrown into the joint stock, for 
the properties of Ram Chandra are not 
included init. It has been argued that 
transactions in respect to Mangalpur. pro- 
perty show that after Ex H the family 


treated itself as joint. Mangalpur was bought | 
in 1902 in the name of Nandakishore and’ 


it was afterwards in 1917 sold-by a register- 


ed deed of sale which: was executed by the . 


various members of the different branches 
and the sale-proceeds were divided equally 
among. them. Now it is clear that the 


' members of the family opened a shop asa. 


partnership : business and it was from the 


profits of that business that the Mangalpur 


was bought. The fact that the sale-proceeds 


in 1917 were divided equally between all the. 


members shows that the provisions of Ex. H 


were not followed with regard to the shares 


+ 


to which each member was entitled. It is. 


argued that a family arrangement should 
be given effect to even in.cases where its - 
. purpose is not for settlement of a dispute | 


and the cases of William v. Williams (1). 


Helan Dasi v. Durga Das Mandal (2) and 


Sri Gajapati Radhika Paita Maha Devi ` 


Garu v. Sri Gajapati Nilamani Patta Maha 


Devi Garu (3) as well as the'case of Rama’. 


Bahadur Sen v. Ganesh Bhagat (4) are relied 


. OD. 


In this case, however, the question i is whe-. 
ther the family was re-united and whether 
the plaintiffs would-be bound by a deed 
which was not executed to settle any disputed 
or doubtful claim or to purchase peace in : 


the family and which was, not acted upon . 


and which was not to their advantage and 


T s Oh, A. 294; 36 L, J, Oh. 2n 19 L. T. 92; 


E G. A J. 823. - 
(3)13 M. L A. 497; L4-W. R. P.C. 33; 6B L-R. 20% - 

9 Suth. P. O. J. 365; 2 Sar. P. O. J. -601; 20 E. R. 637. 
4) 13 Ind. Cas, 542; 2Pat. 559; A.I R. 192€ mun 


49; $ P. L. T: 2996. 
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to which- eS were not parties. I think it is, 
clear that thay could not ba, Then it has ` 
been ‘argued that thé document, Ex. H, 
might betaken to be a gift of properties to " 
the braaches of Jogi and Sima which 
"would bebindingon the plaintiff. Taere is 
nothing, however, to lead one to consider `. 
that-it wasintended that there sho ald beany 
gift tothese branches. 

In my opinioa the’ decision of the lower .. 
Courtsshould-be upheld.I hava no doubt 
that there was a Separation ofthe branches ` 
before the execution of Ex H and that Ex. 
.H was never acted upon or probab y ever `. 


. latended-to be acted upon, I am of opinion, 


too, that the properties are of Gobinda and . 


Bairagi and were in their possession. The . 


appeals must be dismiss3d with costs. 
Fazl Ali, J.—I agree. 
AL Appeal dismissed, - 


PATNA HIGH COURT. : 
` APPEALS FROM APPELLATE DECRERS NOS, 
602 AND 611 of 1937. 
July 8, 1929. : 
Present:—Mr. J ustice Das and 
l Mr. Justice James. , 
KAMTA PRASAD—PGAINTIFE— 
APPELLANT 
versus .. 
LAOHMI SAH AND OTBE a8 —DFENDANTS . 
— RESPONDENTE., 
Transfer of Property Act (IV.of 1882), s. 54,—8Sale- 
deed. —Non-pay ment of consideration — Passing of title, 
A sale once registered ‘passes title unless it is es- 
: tablished to. the satisfaction of the Court that the 
intention of the parties was that title should not pass 
until the payment of consideration. _ [p.72 , col. 2; 
p. 73, eol. 1.] gi 
Appeal from a decree of the Sub. Judge, 
Shahabad, dated the 4th February , 1927. 
Messrs, S. 'M. Mullick and. Anand Prasad, 
“for the Appellant. 
Messrs. Khurshed Husman and D. N, 
Verma, for the Respondents. 
; JUDGMENT... : | 
Das, J.—Sakhi Ohand . and Raghu- ; 
nandan were two brothers. Tulsi was their 
: cousin. They owned certain properties 
which have been referred to in these pro- 
ceedings as house A, house B, house O 


: and parti land D. There -was a partition 


between them and at that partition house 
: Cand gar ti land D were allotted to Tulsi, 
` house A was allotted to Raghunandan and 
hovs2.B was allotted to Sakhi Ohand. Tulsi 
died leaving a son Agandi, Agandi has died 
without issue | gone it is the cage of the. 
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plaintiff that a moiety of what belonged to 
«Tulsi passed to Sakhi Chand and that the 
‘other moiety passed to Raghunandan.: 
Sakhi Ohand is also dead; and-his two sons 
‘have been cited in- this action as defend- 
-ants Nos. 2 and 3. Itis the: common case 


‘that defendant No. 1 purchased’ house A: 


‘from Raghunandan. Thereafter Raghu- 
“nandan ' executed. another -sale-deed in 
favour of. defendant No. !, in respect of 
-houses B and.O and. parti land D. Ifthe 
“conveyatce by” Raghunandan, defendant 
“No. 4 to defendant No.1 was a good cor- 
. .veyance, then it. is undoubted that defend- 
cant Nc. 1 became- entitled to all the pro- 


.perties iliat' at one time- belonged to the. 


‘family. “Thereafter and on 96th February, 
"1928, defendant.No. l.executed. a sale deed 
in respect.of-house -A .to defendants Nos. 2 
and 3. Défendants Nos. 2 and 3 thereafter 
Bold house. A s well as their interest in 
the remaining properties to the plaintiff; 
and the plaintiff claims to recover in this 
. action not only house A, but a moiety of 
that which belonged to Tulsi, that is to say, 
half the interest in house U and parti land 
D from defendant No. 1. The suit was 
resisted by defendant No.1 on the ground 
that so far as properties C and D are 
concerned: they. did not. at any time vest 
~ in Sakhi Cband and that, therefore, defend- 
ants: Nos, 2 and 3 were 
convey those properties or any shares there- 
in to the. plaintiff. :So far as house A. is 
concerned, defendant No..l admits having 
executed the kabala in question on 22nd 
“ February, 1923, but he contends that “the 
sale-deed was not made operative nor was 
any exchange of equivalent made." 
. He goes on to say in para. 12 of written 
""Biatement.as follows: 


a . 


"The deed was allowed to remain inoper: 


ative on account of the act of defendants. 


Nos, 2 and 3 and no-title devolved upon 
them.by virtue thereof", : ; 


The .-Court. of first instance dismissed 


“the plaintifi’s suit so far as house O and 
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Tulsi was indebted to Raghunandan and. 


;it was the case of the defendant that Sakhi. 
.Chand declined the inheritance as the 


estate was heavily encumbered and that 
-Reghunandan has been in possession for 
“many years so as to entitle him to claim 
a title by adverse possession. The finaing. 
on this question 
and is conclusive so far as this Court is con- 
cerned, : i, 


= But go far as house A is concerned, I am, 


‘ofopinion that the plaintiff is entiiled to - 
&ucceed, It is worthy of note that the 
defendant does not allege in the written 
Statement that 
between him and defendants Nos 2 aud 3 
to'the effeet that title would not pass until 
the payment of consideration. As I read 
the jusgmant of the lower Appellate Court . 
that learned Judge does not hold that it 
was the intention of the parties that title 
should not pass -until the payment of con- . 
sideration money, As I read the judgment of 
“the lower Appellate Court that learned Judge 
does not hold that it was the intention of 
the parties that title should not pass until 
the payment of consideration money. His 
finding on this question is that the con- 
veyance remained inoperative. In dealing 
with this point the learned Judge seys as 


. follows: 
incompetentto - 


“The kabala Ex. 5 was executed on 22nd 


.February, 19:5, and registered, but the 
"evidence shows. that it 


remained with 
Lakshmi defendant (the executant) No 
consideration was paid to him. Defend- 
ants Nos, 2 and 3 did not take any steps to 


. get possession of the house and the kabala 


for about two years. Defendants Nos. 2 and 
3 did not think that they had acquirei 


. any title under the kabala. Tney did' not 


agree to relinquish their rights in the house 
O and D and so they.did not agree to pur- 
chase the house." 

The last sentence in -the judgment of 
the learned Subordinate Judge just quoted 
needs explanation, It was the case of the 


parti land D are' concerned, but cecreed— plaintiff and of defendants Nos. 2 and 3 


‘it so faras house A is concerned. Both 
. the sides appealed tothe lower Appellate 
Court. That Oourt has dismissed the 
plaintiff's suit on all points and the plaint- 
iff appeals to this Court. ee, 
` Now the question as regards plaintiff's 
“title to house O and parti land D is a short 
one and may be disposed of at once. It ig 
true that these two properties were allotted 
‘to Tulsi and it is also true that in the 
ordinary course a moiety would devolve 
on Sakhi Ohand; but as a matter of fact 


that defendant No. l required defendants 
Nos. 2 and 3 to relinquish their interest in 
house O and parti land D and as defend- 
ants Nos. 2 and 3 declined to do so, the 
‘conveyance remained inoperative. 
Opinion it is quite impossible to assent to 
the proposition as laid down by the learned 
Subordinate Judge. I have expressed my- | 
Opinion on various occasions. My view is 
that a sale once registered passes title | 
unless it is established to: the satisfaction 


- Of the Court that the intention of. the 


is a finding of fact- | - 


there was any contract ... 


In my: - 
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parties was that titleshould not pass until 
the payment of consideration. The- find- 


of the learned Subordinate Judge is to the - 


effect that the document remained inoper- - - P to 
- [A one-sided order under s. 144; Criminal Procedure: 
. Code, was set aside by the High Court on the ground 


ative because subsequent to the execution 
and the. registration of tte document, 
‘defendants Nos. 2 and 3- declined to 


relinquish theii interest in hcuse O and’ 


parti land D. The conclusicn, in my opini- 
on is wrong in point of law. 


Second Appeal No. 611; I> would allow 


the appeal, set aside the judgment. and ' 


the’ decree passed by the Court below 
and restore the judgment: and the decree 
passed by. the Court of "first instance. 


The appellant is entitled to his costs: 


throughout. = 

Second Appeal No. 60? is with reference 
to house Cand parti land D. This appeal 
. fails and is dismissed with coste.  '- 
James, J.—lI agree. . 


à o Order accordingly. 


-PATNA HIGH COURT. 
CrimiInaL Revisten No. 29 cr 1929. 
February 8, 1922, | < 
Present :—Mr. Justice Macpherson. 
. RADHE DAS— PETITIONE: 


47 


if versus | 
JAIRAM MAHTO AND OoTHERE—OPPOEITE 


. PARTIES. 
Criminal Procedure Code (Act V of 1898), s. 144— 
Jurisdiction toact under s` 144—Conditions—Claim 
-in good faith—Jurisdiction; whether ousted - -Arbitrary 


order, validity of —Order. based on no material—Revi- | 


sion—Interference, < 

The rule that s. 144, Criminal Procedure Code, 
ought not tobe utilised in a dispute regarding the 
possession ofland except against a party whose claim 
is not made in good faith is not a rule of jurisdic- 
tion but only of propriety. To give the Magistrate 


jurisdiction under s. 144, Criminal Procedure Code, all ' 


that is required is that he shall be of opinion that 
there is sufficient ground to proceed under s. 144, Ori- 
minal Procedure Code, and that immediate preven- 
tion or speedy remedy is desirable and that the 
direction which he proposes to make is likely to prev- 
ent ortends to prevent a disturbance of thepublic 
tranquillity ora riot oran affray.. In. such circum- 
stances private rights must give way whatever ‘be 
the subject-matter of the dispute: in particular, it is 
immaterial that the dispute relates to land. p. 
14, col. 2 ! E Po 

An order unders. 144, Criminal Procedure Code, 
. Cannot be impugned as without jurisdiction’ merely 

because it is arbitrary, [ibid]: — ^ — 775.7 0€ 


. Bub Divisional : Magistrate, 


`` Mr. Janak. Kishore, 
- Parties, k 


x 
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. + The correct standpoint fiom’ which: to-view the:pro-:. 
_priety of an order under-s 144 Criminal Procedure 


Code, is. that of the Magistrate at the time when he 


‘passed it and in'the light of the materials then before 


m. [ibid] 


that there were in effect no materials before the 
Magistrate to justify the order]. ZA 
Oriminal revisioh from an order of the 
Samastipur, ' 
dated the 12th January, 19:39, : 
: Mesars.. P, C. Manuk, S. P. Varma and 
H. P. Sinha, for the Petitioner. 


for the Opposite 


JUDGMENT.—This is an application. 


- in revision against the order dated the 12ih 


January of the Sub-Divisional Magistiate 
of Samastipur,- directing under s. 144, 


-Oriminal ‘Procedure Code, that the peti ' 


tioner Radhe Das “shall abstain for a period 


of two months from this date from entering 
upon the disputed. lands claimed by Jairam | 


Mahto and others,” - ~ 
The Sub-Inspector of Police applied on 


- 6th January for ‘notices under s. 144 on the 
. opposite party not tointerfere with the peti- 


tioner's possession- over. the land and for 
proceedings under s, 107 against them,” ' 
"The Inspector of Police: deprecated pro- 
ceedings under s; 107 and asked for notice: 
under 5. 144 on both parties and a trial 
under s,:145. On 12th January the op- 


. posite party filed a petition controverting 
the statements of the Sut-Jnspector of 


Police and denying that there was any ap- 
prehension of a breach of the pesce from 
their side if they were unmolested in the 
peaceful possession of their lands which 


- they asserted. On the same day the Magis- 


trate having heard the parties and- consi- ` 

dered thé application and the report pasa: - 

ed the order now assailed oo ee 
The known facts are briefly these. The 


land in -euit extending to some 23 bighas- 


was except 8khatas recorded io the Record of 
Rights of 1899 as shilemi holdings of twenty- 
four kashtkars in: khata No. 31, extend- 
ing to nearly 149 bighas- of village Araiya, 
on which the Nandani Factory- was the 
raiyat. : The factory was also at the time 
thikadar of village: An aggregate area of 
some 8 khatas constituted kaimi lands of 
two raiyats; but the materials regarding . 


them being meagre the position is ‘obscure. 
In 1:04 the factory sold.the holding to the ` ` 


petitioher who though a Tatwa is a mahajan 
of means; The opposite party are QGoalas. 


- In 1905 and 1913 the petitioner purchased a . 
share in the:-milkiat.~ In 1919 - there was. 


= 
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a partition and in the barawarda the peti* 
‘tioner appears as kaahtkar of khata No. 148. 
Out of the twenty-four persons entered as 
shikmi raiyats eighteen are now dead. The 
case of the petitioner was that before 
his purchase in 1904 the factory had ousted 
the shikmidars and he has been in direct 
possession ever since and has grown the 
crops standing in the fields, which the op- 
posite party were prepared to cut on dia- 
covering the entry in the Record of Rights. 
The opposite party asserted in their peti- 
tion of 12th January that they are in pos- 
session and have been so all along and in- 
deed claim that the entry in the Record of 
Rights was unduly unfavourable to them ss 
they are actually raiyats and notshikmidars, 
and they plead thatin any case there was 
merger of the interest of the khatadar in 
that of the landlord at the time of the parti- 
tion of 1919 when petitioner became the 
sole landlord of the khata and urge that by 
reason of apprehension that owing to mer“ 
ger he cannot claim kashtkari righte the 
petitioner wants direct possession with the 
help of the Police. While the petitioner 
points to the fact that the house of Gokhul 
Mahto stands in plot No. 388 which was re- 
corded as shikmi of Jairam Mahto the op- 
posite party replies that Gokhuland other per- 
sons who deposed in favour of the petitioner 


are heavily indebted to him or employed in. 


hisservice. The opposite party did not 
produce any rent receipts before the Sub- 
Inspector of Police but they produced many 
before the Sub-Divisional Officer purport- 
ing to be from the factory and from the 
petitioner, stating thatthey had been afraid 
to hand them over to the Police as peti- 
tioner had previously done away with some 
receipts. The Magistrate, however, did not 
examine them, His conclusion was: 

"I am only concerned in averting a 
breach of the peace which must occur if 
Radhe Das attempts to exercise any kind of 
act of possession over the 23 bighas in dis- 
pute. I must support the entry in the 
Record of Rights which shows that while 
in two cases the tenants are kaimidars in 
all other cases they are shikmidars,” 

[b is alleged on behalf of the petitioner 
thatthe crops of 16 bighas have already 
been harvested and that only some rahar 
end some tobacco remain on the lan4. 

Mr. Manuk on behalf of the petilioners 
ergues first that the order of the Magistrate 
was without jurisdiction, It has indeed 
been held thats. 144 ought not to be utilis- 
ed in a dispute regarding the possession of 
land except against a party whose claim ig 
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made notin good faith. That, however, is: 
a matter not of jurisdiction but of pro- 
priety. To give the Magistrate jurisdic- 
tion under s. 144 all that is required is that 
he shall be of opinion that there is suffici- 
ent ground to proceed under s, 144 and that 
immediate prevention or spaedy remedy is 
desirable and that the direction which he 
proposes to make is likely to prevent or 
tende to prevent a disturbance of the puh- 
lie tranquillity or a riot or an afiray. In 
such circumstances private rights must 
give way whatever be ihe subject-matter of 
the dispute: in particular itis immaterial 
that the dispute relates to land as the great 
majority of dangerous disputes do inthis 
province. 

Given the necessary condition an order 
cannot be impugned as without jurisdiction . 
merely because it was arbitrary, for instance 
an order stopping kurbani or an order stop- 
ping music before a mosque. The condi- 
tion introduced by the amendment of 1923 
that the Magistrate must be of opinion that 
there is sufficient ground for utilising s. 144 
cannot be so interpreted. An arbitrary 
order may be and aften is perfectly valid. 

It isin fact the propriety of the Magis- 
irate's order that is here impugned. The 
correct standpoint from which to view the 
propriety of order under s. 144 is that of the 
Magistrate at the time when he passed it 
and in the light of the materials then before 
him. The Court will] not be astute or 
keenly critical in respect of them. An order 
which was proper when made, may at a 
later date appear inthe lightoffurtherevents 
or further materials unnecessary and it will 
then, of course, be rescinded from the date 
at which it so appears 

Now what materials had the Magistrate as 
& basis for the order? Only a Record of 
Rights which showed the firat party or their 
ancestors as shikmidars (I do not take into 
account the rent receipts produced by them 
as they were not examined bythem). Mani- 
festly it is entirely correct to lay stress on a 
Record of Rights, butin this instance it 
was 29 years old. It is contrary to experi- 
ence that there should not be changes, for 
instance, by way of surrender or auction 
sale. Then there were adverse coneidera- 
tions, Some now advanced are of no im- 
portance, such as that the first party claim- 
ed a higher status than the Record of Righta 
recorded in their f&vour, and that they did 
not produce their rent receipts at the Police 
enquiry. But l8out of 24 shikmidars were - 
dead, there was nothing to show what jhe 
local custom or usage is as regards herit- 
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ability of shikmi and ihere were definite 
allegations in the Police report that the 
plots no longer existas shown in the Re- 
‘cord of Rights but have been amalgamated 
wholly or in part with other plots. The 
allegation of disposeession by the factory 
prior to 1904 was not negligible and the parti- 
tion recorded is, for what it is worth, in 
favour of the petitioner. 
could not be said that the case of the peti- 
tioner was not advanced in good faith in 
regard to some at least of the lands or was & 
mere pretence in regard to any of. them. The 


partition filed by two members of the op-. 
posite party simply set out that proceédings 


under s. 107 should not be taken against 
them and asked for no more than that the 
petitioner should be directed not to molest 
them, mE i 

Manifestly there were in effect no mate- 
rials before the Magistrate for his one-sided 
order: under the circumstances. I accord- 
ingly make the rule absolute and set aside 
the order. The Magistrate would have been 


. well-advised to use s, 1495 to settle the dis-- 


pute either alone or. after orders under s. 
144 against both parties. 

Let the record be sent down forthwith. 

A, Order set aside, 


. PATNA HIGH COURT. 
ORIMINAL APPE:L No. 33 or 1929. . 
July 8, 1929.. 
Present; — Sir Courtney- Terrell, Kr., 
Ohief Justice, and Mr. Justice Rowland. 
RAMPHAL DAS AND OTHERS—ACOUSED 
—APPEBLLANTS 
Versus. ` 
EMPEROR-Or»»rosirrE PARIY. — 
Penal Code (Act XLV of 1860),. ss. 97, 149—Private 
defence; plea of, in premediated riots—Riot case— 
Omission to state name of accused in first state- 
ment, importance of. ; 
There can be noright of private defencein the case 


ofa riot premediated on both sides unless the object .. 


of the assembly is shown tohave been to repel forcible 
and criminal aggression. [p. 76, col 2.) 
Queen-Empress v..Prag Dat (1), followed, 


When a riot has been. committed it is easy to add. 


among the names of accused, persons against whom 
the informant or any particular witness has a grudge, 
and failure toname a particular accused in the first 


statements made before the Policé or Magistrate with- - 


out having the opportunity of consultation or prepa- 
ratiom, seriously affects the truth .of-the prosecution 
° ptory. |p. 77, col. 2.] 


RAMPHAL DAS P; BMPEROR; ^ 


Transparently it © 


75 
Criminàl'àppeal: from a decision of the 
Sessions Judge, Monghyr; dated the 25th 
January, 1929. i 
Messrs. S. C. Bose and P. P. ‘Varma, for 
the Appellants. 2 4 
The Assistant Government Advocate, for 
the Crown. 


. JUDGMENT. ` 
Rowland, J.—There are seventeen 


appellants all of whom have been convict- 
ed of rioting or rioting armed with ‘deadly 


"weapons end constructively held liable for 


causing grievous hurt with deadly weapons 
to Siaram Das in virtue of the provisions’ 
of s. 119, Indian Penal Oode. There are 
charges of specific acts of violence against 
individuals which can be- convenieatly 
taken up when dealing with the cases’ of 
particular accused. 

` The common objects recited in charge of 
rioting and : connected charges were 
“to assault Siaram Das and his ‘compsa- 
nions or by means of criminal force or show 
of criminal foree to Siaram Das and his’ 
companions wrongfully or illegally to loot 
the crops; and to assault them or. to enforce >- 


a right or supposed right.” '^ ~” 


A number of alternative common objecta ` 


appears to have been recited in the charge 


in order to avoid the possibility that one 


object being charged and another establish- 


ed,a conviction might become on a technical 
ground impossible. A : 
The case for the prosecution was that 


a plot of land named kur khet in Bishunpur |. 


having an area of 60 bighas and appertain- 
ing to the estate of the Bishunpur Asthal 
is along with other properties of the Asthal 
in the possession of Mahant Mahabir Das 
whose servant Khandi Rai had sown makai 


-in a portion of it on Mahabir's behalf, and ` 


had gone shortly after sunrise on 27th 
August, 1928, along with Siaram, Raghunath 
Das, Bharat Singh and Sant Narayan and 40: 


' lábourers to cut the crop which was ripe, 


The party of the accused numbering 100 to 
150 men armed with various weapons came 
and attacked Khandi-Rai’s party, inflicting 
injuries on Siaram which resulted in his 
death, and injuries on Gendhru, Sat ‘Naray- 
an, Bharat; and Medini. The party of 
accused were acting for and were led by 
Mahant Jaggernath Das at whose orders 
they attacked the party of the prosecution. 
There is going-on since about 1927 a 
dispute between Jaggernath Das and 


" Mahabir Das regarding titleto and posses- 


sion over the Bishunpur Asthal and all the 
properties appertaining to it. 


* 
. 
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. "The defence alleged that Jaggernath was 

iu possession of the Asthal and of the field 

which was the scene of occurrence. . 

Tt was suggested at the trial that an 
` entirely false account of the occurrence had 

been given by the prosecution, that in fact 

.. a large number of Mahabir's men had gone 

“to loot the makat crop but fell out among 
themselves. over the question to what place 
it was to be removed. The partyof the 

. : accused had nothing todo with the fight 

‘ that ensued, This line of, defetice is in- 

" genious but hopeless. 

. O£ tke seven witnesses examined for the 
. defence: no-one hastventured directly to 
- _-pupport i; though there are two who say that 

`. ztbey saw a mobof partisans of Mahant 

< Mahabir Das and saw no mob of partisans 

.of Jaggernath Das. On the other hand 

there are two witnesses examined for the 
prosecution Musaheb Dhanuk (P. W. No. 

26) and JhsriDhanuk (P. W. No. 27) who 

are chaukidars of. Bishunpur,and whose 
sympathies are with the defence rather than 


with the prosecution, for neither of them | 


supports the case of the prosecution regard- 
‘ing possession of thedisputed land. ‘These 
-two chaukidars were sent to the Police 
station on the morning of the day of.occur- 
-rence by Nathuni daffadar where they made 
a report whieh was entered in the station 


-diary (Ex. 7) The report is to the effect ` 


that .men of Mahabir. Das had gone with 
lathis- and -garansas to cut the makai crop 
grown by Jaggernath Dasand that men of 
Jaggernath Das were present armed with 
.lathis and would not let the crop: be cut, 
that there was an apprehension of & serious 
breech of the peace.~ These two men are 
not witnesses who can be imagined to have 
invented a story of Jaggernath Das, men 


. . collecting an armed party if if was not true, - 


I take it as established that the occurrence 
was a fight between men of Makant Mahabir 
-Das’ party and of Jaggernath Das’ party 
and trat both sides had gone armed to the 
place with the intention of Üighting. —— 
The second line of defence. is that 
Jaggeroath Das being in possession of the 
field, hig servants were justified by the 
righttof private defence in using as much 
as was necessary to prevent theft of the 
. erop by men of. Mahabir’s party. | 
Í think it necessary to examine the ques- 
tion: of.possession with some care as the 
Sessions Judge*whose finding is that the 
field was in possession of Mahabir Das 
appears to some extent to have relied on the 
opinions of the assessors in coming to that 


finding. [His Lordship then. diecussed the © 


` impartial. 
 Mahants has agitated the 


.with their principal 


had six injuries 


bone. 
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evidence and proceeded :) Indeed it is 
difficult if nof impossible in a caselike the : 


- present to procure any.- direct evidence of |. 


possession whieh can be  deseribed a8 - 
The dispute between the two 
whole country 
side, -The evidence of both sides appears. 


to me: to: be almdst equally balanced on 
-the question of possession, à balance which 


is reflected in the opinions of the assessors. 
on this point. It is not essential in the’ 


“present case to come to a definite finding 


as to possession and it might prejudice the 


result of the civil litigation now pending to. 


record on such uncertain evidence findings 


‘which are not essential for the disposal of 


this appeal. ; 

The appellants in order to succeed : 
must establish more than a more bal- 
ance of evidence; they must establish a 
right of private defence, and to do this they 
must show affirmatively that possession was 
Mahant Jaggernath 
Das. I say this with reference to the form 
of the chargein which as recited above the . 


_ first common object charged was to assault 


Siaram Das and his companions, a common 


‘object which the evidence, to my mind, 
‘sufficiently establishes. 


ít wil be a 
sufficient finding forthe purpose of this 
appeal to say that the party of Jaggernath 
Das have not established that they had any 
right of private defence. It is eettled that 
there can be no right of private defence 
where the tiot is premeditated on both 
sides as held in Queen-Empress v. Prag Dat 
(1) unless the object of the assembly is 
shown to have been to repel forcible and 
criminal aggression. < i 
It remains to. consider which of the 
accused are proved to have taken part in 
the riot and what offences each of them has 
committed. l 
The medical evidence is that Siaram Das 
had 19 injuries of which three were incised 
penetrationg wounds, one of which penetrat- 
ed the left kidney and death was due to 
the shock ard hæœæmnorrhage resulting from - 
the combined effect of the injuries. Medini . 
Singh had 15 injuries including five lacerat- 
ed and two ineiséd wounds. Gendru Rai 
including one incised ` 
wound and a fracture of the left collar - 
Sat: Narayan Rai had four slight - 
injuries. Itis sufficiently clear that both 
sharp and blunt weapons were used by the ' 
party of the rioters. The evidence is that ` 
after the occurrence arrangements were : 


(1) 20AN. 459; A. Wi N. (1898) 117. "E 
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ma de ‘to carry the injured men: to the thana 
‘and thence to the hospital; that the head con- 


stable who had left the thana in consequence 


of the information lodged by the chaukidars 
as to the imminence of a breach of the 
peace met them on the way and prepared 
their injury reports and eent them to hospi- 
tal. He could not take any statements 
from thé injured men as all were restless all 
except Sat Narayan were unconscious and 
he too became unconscious after beginning 
to say something. ao d 

The First Information was lodged at 
10-30 A. mM. in the village before this head 
constable by Khandi Rai; it is Kx.1. He 
took up the investigation and had by 1 P. m. 


examined 11 witnegges after which he made - 


over charge.to the Sub-Inspector. 

Siaram died immediately after reach- 
ing hospital about 11 .a. m. - Statements of 
the other four injured men were recorded 
by an Honorary Magistrate. 1 have given 
these particulars because in the case 
of almost every one of the accused the 
defence suggestion is that he has been 
falsely implicated because of some particular 


t 


grudge against him and it is well-known. 


that when a riot has been committed it is 
unfortunately easy to. add. among the 
‘names of accused, persons against whom 
the informant or apy particular witness has 
& grudge, -_ 


The Sessions Judge in agreement with 


three outofthe four assessors came to the . 


conclusion that Mahant Jaggernath Das 
‘had been so implicated and.he was acquit- 
‘ted: 


' It hasbeen earnestly pressed upon wus in 
argument.that Ramphal and .Garib, who 
‘are his principal chelas and one of whom 
may probably be nominated as his successor 
in place.of Mahabir Das, have been similarly 
implicated wilhout justification. They are 
not named in the senaha (Ex. 7) entered at 
830. a. m. -at the Police Station on the 
information of the chaukidars, they are both 
named in the FirstInformation Report of 
Khandi -Rai but .the. mention of. their 
names is brought in at the extreme -end 
ofthe report and the head constable has 
prefaced this statement of the informant 
with the words “again says, The inform- 
ant stated that Garib Das was armed with 
' an elephant's ekari -and Ramphal with a 
spear; he did not.ascribe to them any overt 
act. They are not named in the statements 
(Exs. 6, 6-A, 6 B and 6-O) made by the 
. Woumded men to an Honorary Magistrate on 

the day of occurrence, In evidence Khandi 


t 
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Lin 


.made before a 


Fg 74 
names them but says that he.did not see 
them doing anything. Medini . names. 
them both as having .been present- and. 
says that .Garib Das- pierced Sisram 
with à barchi (Spear) Sat Narayan has 
notsaid that either of them was present; 
in fact his deposition is clear that he did 


not recognize them in the mob.- Gendru - 
says that Garib Das assaulted Siaram with’ 


£ 


an ekari and Ramphal assaulted him with 


a spear. Bharat names both these accused 
as being present in the mob but ascribes no 
overt act: to.either of them. 
The identification cf these two accused by 
the men who received injuries in the fight 
is seriously shaken by their failure to name 
them in their first statements which they 
Magistrate and without 
having the opportunity of consultation or . 
preparation. ‘The next witness Rameshwar 


who names these accused is also a' witness 


who was examined by the head constable on 
the same motfhiug on which the occurrrence 
took place. “In hi8 statement to the head 
constable he did not name either of these - 
accused; in Oourt he gives them both a 
prominent part saying that Garib struck 


.Biaram with an “elephant’s barchi” -and 


that Ramphal struck Siaram with a bhala, 
Budhan Dusadh is a witness who:-was 
examined by the head constable at the 
earliest stage. In that statement he did not 
name either of these accused but in Court 


. he gives them a very leading part saying 


that it was Garib and  Ramphal who 
accosted Siaram and asked him why he was 
getting ‘the makai cut. Ram Ohariter 
(P, W. No. 16) was examined by the 
head constable at the earliest stage: he did 
not name these accused and in Court too he 
does not identify them by name but points 
them out. As to the evidence of Ramsarup 
and Raghunath Das the same remark 
applies as to that of Ram Ohariter. Ofthe- 
witneeses examined at the later stages of 
the inquiry Khautar Ral (P.-W. No. 8) 
gays in Oourt that he recognized both these 
accused and that Garib beat Siaram with a 


-pharsa (thereby contradicting every other 


witness). He told-the Police that he did not 
know who beat whom That there was a 
good motive for implicating -Ramphal.and. 
Garib, even if they were not present,. is 
sufficiently clear. They are named as active 
partisans of Jaggernath Das in -Ex. 24, 
Complaints against them which were -not 
substantiated were instituted by Raghunath 
Das an adherent of Mahabir Das and a 
witness in the present caso on 8th May, 1928, 
(Ex. B) and by Ram Lakhan Das pujari:of 


, 1880. 19380 - 
form the particulars of the evidence agains 
individual accused; a matterin which the 
judgment of the Sessions Judge left some- 


~ 
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-Mahabir Das, on 2nd June, 1928, (Ex. B-1) 
-and’ by Mahant Mahabir Das himself 

. (Ex; B3) and a petition under ss. 144 


eni 107, Criminal Procedure Code, cn 24th 
July, 1927, by Babu Dwarka Prasad, kar 
:pardaz for Mahabir Das. 


.'In this state of the evidence it seems 

unsafe-to affirm the conviction of these two 

appellants although it.is not improbable 
. that they were present. 


[His Lordship dealt with the case of the 
other appellants and concluded as follows.] 


. ‘The result is. that the conviction must be 
.- affirmed of all the appellants except Garib 
.Das and Ramphal Das who are acquitted. © 


It remains to consider the question of 
. gentence. The Sessions Judge has impos: 


ed sentence of seven years’ rigorous im- 


.prisonmenton all the accused under s. 326 
-or s. 326 read with s. 149 and has imposed 
“a separate but concurrent sentence under 
s l480f two years on Gobind,- Jagarnath 
, Potedar, Gaffur, Resmi, Kesho and Ram 
K helawan Rai. 
. sentences of one year under s. 147 have 
also been imposed on Ramearup Dusadh, 
';Budhan Dusadh, Sobran Dusadh, Ramrup 
. Dusadb, Naubat Dusadh, Anup Ohowdhury, 
Kunj Behari Singh, Dobhi Dusadh .and 


‘Ram Kishun Rai.. Separate but concur- 


rent sentences of four years’ rigorous impri- 
sonment have also been imposed under 
. B. 326 on Jagarnath Potedar and, on. Gaffur 
Mian forcausing grievous hurt to Medini 


Singh. 


In the result the term of imprisonment 
which each one of the appellants is to 
‘undergo is seven years. | 
in the case of the principals and leading 
men in the riot seems to me nof excessive 


but it is I think: unduly severe as against 


those of the appellants against whom no 
specific act of violence. is : charged or 
proved. These are 
Budhan Dusadh, Sobran Dusadh, Naubat 
Dusadh, Dobhi Dusadh and Anup Chow- 
dhury. In their case I would reduce the 
terms of imprisonment to two years, and 


would dismiss. the tappeal ‘of Gobind. 


Dusadh, Ramrup Dusadh, Resmi Dusadh, 
Jagarnath Potedar, Gaffur, Ram Khelawan, 
Kesho, Kunj Behari and Ram Kishun. 


"We are indebted to Mr. Agarwala for 
placing before us in the clearest Possible 


Separate but concurrent. 


- other owners. 


That sentence. 


Ramsarup Dusadh, 
ae 8.028, Criminal Procedure Code. 


. thing to be desired, | 


Terrell, C,J.—lIagre. |. , 


A Order accordingly, 


PATNA HIGH COURT. 
CRIMINaL MISCELLANEOUS Caen No..28 
oa | or 1929. 

June 25, 1929, 

Present :—Mr. Justice James. 
GHANA MAHAPATRA 4ND OTHERS— 

PuTITIONERS 

| versus 
EMPEROR—Orposita Parry. 


Criminal Procedure Code (Act V of 1898), ss. 190 (1 
(c), 285 (1), 408 (2), 528—Penal Code (Act XIV of 1860) 


88, 147, 4126—Unlawful assembly—Damage to lands of 


several owners—Acquittal in respect of some lands 
whether bar to trial in respect of others—Offences, 
whether distinct—Case not disposed of by Magistrate 
—District Magistrate taking cognisance under s.. 190 (1) ` 
(c)—Legality of procedure. 

Where the members of an unlawful assembly :treg- 
pass upon the land of several persons and cause 
damage to their crops in thecourse of a riot, a separate 
offence of trespass and mischief can be charged againat 
‘the. members of the assembly in respect of each sepa- 
rate holding which is damaged, and acquittal or 
conviction in respect of damage caused to the hold- 
ings of some ofthe ownersis no bar to their trial 
for offences in connection with the properties of thé 
[p. 79, col. 2.] : 

n offence against property: is not an- offence 
against property in abstract; itis an offence against 
iy perty of a particular owner or possessori 

tbid. l 
A District Magistrate should- not take cognisance 
under s. 190 (1) (c), Criminal Pino. Code 
of offences which have been made the subject 
of a Police report and which have not yet 
been finally disposed of, by a Subordinate Magis- 
trate. Ifhe thinksit necessary to continue the pro. 
ceedings against the accused, the proper procedure 
to bs adopted isto transfer the case to his own file 
. [p., 80, col, 


. QOriminal appeal against an order of 


the District Magistrate, Balasore 
7th April, 1929. aes 

Messrs. K. B. Dutt and G. P. Das, for. the . 
Petitioners. - 

Mr. G. P, Cammiade, for the Crown. 

J UDGMENT.—These proceedings 
arise out of an occurrence which is alleged 
to have taken place in Balasore District on * 


-— 


"a 
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12th August, 1928. It is alleged that on ` 


‘that date certain men of the Raja of Nilgiri 
intentionally damaged the crops of a 
number of raiyats on land which was 
claimed ‘as private land of the Raja. On 
the 14th August information was lodged at 
‘the’ Khaira Police Station, an entry made.in 
‘the Station diary, and the informants were 
referred to Court. “On the 17th, one of the 
raiyats.named Maguni Patra complained 
before the Sub-Divisional Magistrate 
against certsin of -the applicants now 


befere the Court and his complaint was 


referred to the local chaukidari president 
for enquiry and report under s, 202, Orimi- 
-nal Procedure Oode. On the 2eth August 


while this enquiry was pending, Radha’ 


Patra and other raiyats presented at the 
Police Station a petition which was 
ultimately referred to the Superintendent 
of. Police under whose orders a charge- 
sheet was submitted against the persons 
accused by the villagers. The cass was 
duly transferred for trial to Babu T.N. 


Mitra, Deputy Magistrate of Balasore, In ` 


'the meantime the president made his report 
under s. 202, with the result that Anant 
‘Naik, one of the applicants now before 
this Court, was summoned for an offence 
under s. 426, Indian Penal Code. On the 
6th November, when this case came on for 
‘hearing, the complaint Maguni Patra was 


‘absent; and Anant Naik was -acquitted - 


-under s. 247, Criminal Procedure Code. 


-In the case based on the Police report, the 


‘Deputy Magistrate Babu T. .N. Mitra 
‘framed a charge against the accused for 
‘rioting by damaging the crops of three 
men among the informant-tenants, Radha 
‘Patra, Khetrg Patra and Abhira Patra. 
The charge was .framed under s. 147, Indian 
"Penal Code, setting out as the: common 


` object of the unlawful assembly: the inten- 


tion to damage and destioy the paddy of 
these three men. On the z1st December, 1928, 


“Babu T. N. Mitra acquitted the applicants 
on this charge; but it appears that no steps 


were taken to deal with the cise against 
the accused persons so far as - the injury 
;doneto the other informants was concern- 


-8d zn 


"On 7th April, 1929, when the Officiating 
District Magistrate of Balasore was on 


. tour in the. Khaira jurisdiction, he heard 


of this occurrence, and proceeded to take 
cognizance under s. 190, Criminal Procedure 
Code of the offences alleged against the 
Raja's men, treating the act of damaging 
the crops of Maguni Patra and Fakir Patra 


‘as Offences under ss. 147 and 426, Indian 
Penal Code. The case- was in due course 
transferred for trial to Khan Bahadur 
Dilawar Ali, a-First Olass Magistrate of 
Balasore, when proceedings were - stayed 
by order of this Court. 


-~ Mr. K. B, Dutt argues in the first place 
thats. 403, Oriminal Procedure Code, is a 
bar to the trial of the petitioners on any 
charge connected with the alleged rioting 
on 12th August, 1929, He argues that the 
account of the riot given is that of a single 
connected transaction; and that, although 
the Deputy Magistrate may have limited 
hischarge inform to the offence commit- 
_ted by causing damage to the property of 
only three of thetenants, yetin the hear- 
ing.of the case he took into consideration 
the evidencs relating to the whole transac- 
tion, and his finding of not guilty should 
be regarded as a general finding of not 
guilty in respect of all theoffences then 
involved together. i 


Now, on the facts as set out in the 
complaints in these casee, although the 
.unlawful -assembly may have consisted of 
the same persons throughout, a separate 
offence of mischief was committed in respect, 
of each tenant's land. An offence against 
property is not an offence.against property 
“in the abstract; itis an offence against the 
property of a particular owner or possessor: 
on the facts as alleged by the ‘complainants 
it- is clear ,that a separate offence of 
trespass;^and mischief can be charged in - 


respect of each separate holding which 


was damaged. 


It may be {rue that Babu T, N.. Mitra 
took into consideration evidence affecting 


. other tenants than the three named in 


the charge; but this fact does not turn 
his decision. into an acquittal or conviction 
ofany offence alleged in connexion with 
the property or persons of those other 
tenants. . His judgment amounts to an 
acquittal in respect of the matter charged 
and to nothing else. He might, under sg, 
.205 (1), Oriminal Procedure Code, have 
charged the  petitioners now before this 
Oourt with the offences alleged in respect 
of the property of the other tenants; but 
this was not done, and s. 403 (2) expressly 
provides that a person acquitted of any 
offence may be afterwards tried for any 
distinct offence for which a separate 
charge . might have been made against 
him on the former, trial under s. 235, sub- 


...under s. 190 (1) (o) nop 
- "the decisions in Ayen Mahomed Akand v. 


(t King-Emperor . (1) and Moul Singh v.. 


BO. a Sa i GHANA MAHAPATRÀ v. BMBBROR. 


"8, (1); There is; therefore, no bar to the trial 


. ‘of the petitioners for. offences touching: 
- ^. other holdings than .those in respect of 
^ “which. they. have been definitely ` acquit- - 


` ted. E ` 4 


Mr. Putt argues in the second. place 


- :that the whole case was before Babu T. 


N. Mitra, and the District Magistrate 
“hal no-power to take cognizance of.it 
Mr. K B, Dutt cites 


Mahabir Singh (2). ` < 


b In Moul.Singh's case (7) & Subordinate 
. Magistrate had before him a case cf riot- 


jog, which resulted in conviction; but 


the. Magistrate did not think it necessary 
to proceed .against three: men against 
whom warrants had been issued, but who 
had not been yet tried Hs was moved to 
-proceed against these three mén; and also 
against three other persons who had been 
mentioned in tho final Police report, but 
against whom no proceedings had hitherto 
been taken. The Magistrate declined to 
take any further action, considering that 
. guffieient had been done to &atisfy justice. 
The District Magistrate was then moved in 
revision, and: under 


should proceed against ihe remaining 
-offenders, that is to say, against the three 


- for whose arrest warrantelhad been issued, as . 


well as against the three other persons. The 
High Court affirmed the orders -of the 
District Magistrate respecting ihe persons 
for whose arrest warrants were issued, but 
get aside itso far as it affected the other three 
persons, -on the ground that the District 
‘Magistrate had no jurisdiction under s. 
437, since no proceedings had hitherto 
been taken against these persons. It was 
.held that the only way in which he could 
have dealt with these persons was. by 
transferring the caseto his own Oourt for 
trial. in Ayen Mahomed Akand’s case (1), 
.-one of several rioters was sent up by the 
Police and the trying Magistrate, on ap- 
plication made for summoning the other, 
refused to summon them. The District 
Magistrate transferred the case to his own 
file,.and directed the issue of warrants 
against the accused- persons who had.not 
been sent up for trial. It was argued 


that there was no case pending after the 


(ly 5 6. w. N.488. - 
(2) 40, W.N; 242; - p 


s. 437, Oriminal. 
Procedure Code, he directed that the case 
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Magistrate had refused to issue further - 
processes, and, thereforé, there was - no case 
to be transferred to the District Magis- . 
trates filo under s. 523 The order ofthe 
District Magistrate was affirmed on the 
ground that, if the case was pending, he 
had jurisdiction to make the order ufider ` 
s.528,and if the case was not pending, . 
he had jurisdiction under s. 190 |. | .'- 


Ia the present cage, when in April, 1929, 
the District Magistrate of Balasore thought 
ib necessary to continue the proceedings 
egainst the petitioners, it would have been’ 
more regular to withdraw the pending case to 
his own file under 8. 528, Criminal Procedure 
Code, rather than to begin separate proceed- 


‘ings by taking cognizance under s. 190 


(1)(c) of offences which had already been 
made the subject of a Police report and 
not yet been finally disposed of. It appears 
that at present the same charges are pend- 
ing against the" petitioners in two entirely 
separate proceedings, of which one is or 
was on the file of Babu T. N. Mitre, and 
the other before Khan Bahadur Dilawar 
Ali. The District Magistrate, -before any 
further procesdings are taken in this matter 
should examine the record: of. the case. 
tried by Babu: T. N. Mitra. If there 
is a definite order refusing to proceed in 
respect of the offences for which the 


petitioners have not been tried, further 


proceedings cannot be taken in the case . 
initiated by Mr. Senapati until that defi- 
nite order has been duly set aside under 
s 437. If there is no such definite order, it 
wil be sufficient for the Magistrate to - 
withdraw the case to his own file and 
transfer it to the Magistrate who is to try 
the case with which we are here concerned, 
In any event; both of the cases should be 
before the same Court if a second trial 
is to be initiated. ay l 


In the original application .made to this 
Court there was a prayer for transfer `of 
this case to another. district, but that 
application is not now pressed, since the 


‘Officiating District Magistrate, who took . 


cognizance of the case under s. 190 (1) (e), 


has now been transferred. 


“A, Case remanded, — 
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_. LAHORE HIGH COURT. 
Sgconp CIVIL APPEAL No. 1341 or 1925.: 

l December 19, 1929. , 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Agha Haidar. 
HADAYAT KHAN AND QTHERS— PLAINTIFFS 

_ — APPELLANTS 
| Versus . " 
GEHNA AND OTHERS—DEFENDANT8— 
< RESPONDENTS. 

Shamilat—Sale of khewat land—Share in Shamilat, 
whether passes—Burden of proof—Wrong allocation of 
onus, effect of —Civil Procedure Code (Aet V of 1908), 
s. 100— Punjab Courts Act (VI of 1918), s..41—Second 
appeal—8Sale of. khewat land, whether transfers shami- 

lat rights—Question of fact. m 

Where all that a sale-deed states is thatthe khewat 
land is sold- along with Rhaquq dakhli wa kharji the 
onus is onthe vendee to show that he is entitled to 
a share in the shamilat. EE wu 

The question whether the parties intended the sale 
to include shamilatis one of fact and not of law and 
the finding of the lower Appellate Court on the point 
cannot be challenged in second appeal, 

Saleh v. Bakhtawar (1), referred to. 

Where the parties have produced allthe evidence 
they could, the question of allocation of burden of 
proof becomes immaterial. 


Second appeal from a decree of the 
District Judge, Jhang at Sargodha, dated 
the 24th of January, 1925, affirming that .of 
the Subordinate Judge, Second Olass, 
Jhang, dated the 29th of November, 1924. 

, Dr. G. C. Narang, for the Appellant. . 

Dr. Moti Sagar, R. B., and Mr. Bishan 
Narain, for the Respondent. : 

. JUDGMENT.—The question for de- 
termination in this appeal is whether the 
gale of the khewat land effected by the 
plaintiffs: ancestors in favour of the ances- 


tors of the ‘defendants carried with it 4 


proportionate ‘share of the shamilat land, 


Now the learned District Judge has con- 
-sidered all- the circumstances bearing upon 
‘the issue and -reached the conclusion that 


the parties to the transaction intended that 
a proportionate share of the shamzlat should 
be included in the sale transaction. There 
is ample authority for the proposition that 


the question whether the parties intended 


the sale to include shamilat is. one of fact, 
and not of law; and.that the finding of the 
District Judge on the point cannot be 
challenged in second appeal: Vide, inter 
alia, Saleh v. Bakhtawar (1). T 

It is, however, contended by Mr. Gokal 
Chand Narang for the plaintiffs-appellants 
that, as the sale-deed did not specifically 
refer to the shamilat land and merely stated 
that the khewat land was sold along with 
haquq dakhli wa kharji the onus was on the 


; (1) 36 Ind, Oas, 601; 3 P. R, 1917. 


RULIA RAM 0, BODHAN. 
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representatives .of thae'vendees to prove 
that.they were entitled to a share in the 
shamilat; and that the trial Judge was 
wrong in placing the onus on the descend- 
ants of the vendors. The onus was, no 
doubt, wrongly placed by the Subordinate 
Judge, but it is not suggested that the 
wrong allocation of the burden of proof has 
prevented the plaintifis from producing their 
evidence. Indeed, itis admitted that the 
parties, or at any rate, the plaintifis have 
produeed all the evidence on the subject; 
and the judgment of the learned District 
Judge shows that he has considered 
the entire material upon the record 
and recorded the finding that the sales of 
the khewat lands by the ancestors ‘of the 
plaintiffs carried with them a proportionate 
share in the "shamilat". It appears from 
this finding that the learned Judge was 
cognizant of the fact that the onus was on 
the defendants, and considered that they 
had discharged that onus. 

We are not prepared to endorse the view 
of the learned Judge that the plaintiffs 
are estopped from claiming the: shamilat 
land, but in view of the finding on the 
merits, .which cannot be challenged in 
gecond.appeal, we must dismiss this appeal 
with costs. 


E, L, Appeal dismissed. 


aE 


LAHORE HIGH COURT. .. 
Suoonp Orvic APPBAL No. 3179 or 1929. 
December 20, 1924. 
Present:—Mr. Justice Zafar Ali and Mr. 
Justice Dalip Singh. 

. RULIA RAM —DEFENDANT—AÀ?PELLANT 
versus 
Musammat SODHAN—PLAINTIFF— 

RESPONDENT. i 

Hindu Law—Adoption—Right of adopted son to 
property obtained on partition before adoption. | 

Where two brothers forming a joint Hindu family 
become:separated and one of them is adopted by a 
third person heis not divested of the property which 
had originally been the property of his natural father 
and which hehad ebtained on partition with his 
brother. 

Dattatraya Sakharam v. Govind Sambhaji (1), dis~ 
tinguished. , 

Mahableshwar Narayanbhat v. Subramanya Shivram 
(2), referred to. 


Second appeal from a decree of the Dis- 
trict Judge, Jullundur, dated the 4th No- 
vember, 1925, affirming that of the Senior 
Subordinate Judge, Jullundur, dated the: 
29th October, 1924. ^ ` 


83 
“Lala Badri Das, R. B., for the Appellant. 

" Messrs. Fakir Chand and Ganga Bishen 
for the Respondent. 

; JUDGMENT. 

` Dalip;Singh, J.—The questions arising 
in this appeal are, first, whether Natha Mal 
and the defendant's father were joint or 
separate. The contention of the learned 
Counsel for the appellant is that they must 
be presumed to be joint and they have not 
been proved to be separate, I find, how- 
ever, that, apart from the oral evidence 
that they were separate, which does not fix 
the time of the separation, there is a bond 
Ex. P-10, executed by the defendant's father 
in favour of his brother Natha Mal for 
Rs. 200, dated the 27th of July, 1877. Fur- 
ther, I find that the trial Court held that 
three sons of Basa Mal had partitioned the 
property of Basa Mal between themselves 
and that Kanshi Ram, father of Natha Mal, 
and of Ganpat, the defendant's father had 
got houses O, second storey of D, E and G 
and the house marked blue. It is further 
found that Natha Mal was adopted by 
Radha Ram in 1878. It is further found 
that Natha Mal was in possession of house 
©. It follows, therefore, from all this that 
‘Natha Mal have separated from his brother 
Ganpat before his adoption by Radha Ram 
in 1878, because otherwise he could not have 
been in possession of the property of hia 
natural father Kanshi Ram. I would, 
therefore, hold that it is proved that Ganpat 
and Natha Mal were separate. 

It is next contended that even if Ganpat 
&nd Natha Mal were separate, then on 
Natha Mal’s adoption.by Radha Ram he 
was divested of the’ property which had 
originally been the property of his natural 

‘father. Kanshi Ram, In this connection 
Dattatraya Sakharam v. Govind Sambaji (1) 
and Sarkar Sastri's Hindu Law, 6th Edition, 
page 243 were cited by the léarned Counsel 
for the appellant together with otherrulings. 
"The learned Counsel admitted that ths view 
..of the Madras and the Oaleutta High Courts 
was against his proposition. Moreover, Maha- 
.bleswar Narayanbhat v, Subramanya 
‘Shivram (2) has distinguished Dattatraya 
“Sakharam v. Govind Sambhaji (1) and held 
.ihat-in the case of property which has been 
partitioned betwean the father and sons and 
| sa Bon is subsequently adopted, the adoptee 
. takes the partitioned property with him to 
-the new family. Upon the finding, there- 
fore, that Natha Mal and Ganpat were se- 


. .. (1.34 Ind. Cas. 323; 40 B. 429; 18 Bom. L, R. 258. 
: 72 Ind, Cas. 369; 47 B. 942; 25 Bom, L.R. 274; 
Ad, R. 1023 Bom, 297, et ee Ae ae 
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parate and had already. partitioned their pro* 
perty, it would follow that even on the Bom- 
bay view this property went with Natha 
‘Mal to the new family. The learned Coun- 
sel somewhat faintly contended that Maha- 
bleshwar Narayanbhat v. Subramanya Shtv- e 
ram (2) was not reconcilable with Dattatraya 
Sakharam.v. Govind Sambaji (1) and was 
wrongly decided. He relied on the text 
of Manu for his position. There might be 
force in his argument, but I donot think it 
is necessary for me to differ from all the 

other High Oourts.on a point on which I 
do not feel at all competent to judge the ` 

original Sanskrit texts. : 

I would, therefore, dismissthe appeal with 
costs. 


. Zafar Ali, J.—I agree. E 


E. L. Appeal dismissed. — 


LAHORE HIGH COURT. - 


. MiscELLANEOUS PETiTi10N No. 619 or 1929, , 


^. Orvin, APPEAL No, 2582 or 1928, 

l January 17, 1930. : : 
Present:—Sir Shadi Lal, Krt., Ohief Justice,  ' 
"| MUHAMMAD MASUD AND OTHERS— (et 

—PLAINTIFFS—PETITIONERS - 


versus 
SHIV CHARAN LAL AND OTHERS— 
DEFBENDANTS— RESPONDENTS. a 
Punjab -Land Revenue Act (XVII of. 1887), s. 117, (2) 
{d)—Jurisdiction—Cwil and RevenueCouris—Partition 
proceedings before Revenue Oficer= High Court's power 


to issue injunction. 

The Lahore High Court cannot issue an injunction 
to a Revenue Officer before whom partition proceed- 
ings are pending for staying such proceedings when 
s. 117, Punjab. Land Revenue Act, is not applicable 
to the case. : 

Malik Sohara Khan v. Ahmad Khan (1), referred 
to. : 
Petition under s. 1951, Civil Procedure 
Code, for stay of partition proceedings about 
the property in dispute pending decision of 
the above noted appeal. 

(Original Suit No. 58 of 1928, decided-by 
the Subordinate Judge, Ist Olass, Lahore, 
on 29th September, 1928). 

Mr. Azim Ullah, for the Petitioners.  . 

Lala Badri Das, R. B., and Mr, Balwant 
Rai, forthe Respondents. 

ORDER.—Itis not seriously disputed 
that no injunction can be issued {io the Re- 
venue Officer before whom the partition pro- : 
ceedings are pending. Section117 (£?) (d) of tite 
Land Revenue Act beinginapplicable to this 


haa 


` of time—Extension of time by 
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. case. If any authority on the subject is 


needed, I would refer to Malik Sohara Khan 
v. Ahmad Khan (1). The learned Counsel 
for the applicants, however, prays that an 
injunction be issued to the respondents 
restraining them from prosecuting the 
partition proceedings. "e 
Now, it iscommon ground that the parties 


_ are co-sharers in the property and there is 


ho dispute about the shares to which they 
are entitled. The only bone of contention 
is whether therespondents should be allowed 
to keep the property which is in their 
possession. It is conceded that the partition 
proceedings, if carried out, are not likely to 
disturb the status quo, and no, adequate 
ground has been shown why 1 should stay 
the proceedings before the Revenue Officer. 
The application is accordingly dismissed, 
R L. Application dismissed. 
(1) 57 P. R. 1899. 


LAHORE HIGH COURT, 

SEcoND CIVIL APPEAL No. 156 or 1929, 
November 18, 1929. 
Present:—Mr. Justice Tek Chand, 
Tag DISTRICT BOARD, SHAHPUR ar 
SARGODHA-—DEFENDANT—A PPELLANT 
l : versus 

SHAMAS DIN AND OTHERS—PLAINTIFES 

— RESPONDENTS. l 


Limitation Act (IX of 1908), s. 5—Appeal filed out 
Court—High Court's 


. power to interfere with discretion—-Litigation by cor- 


.can be shown to it thana private individual, 


porate body—Indulgence, right of. l 

The question whether sufficient cause existed for 
non-presentation of an appeal inthe lower Appellate 
Oourt is primarily one for decision by that Court 


“and where that Courthas exercised its discretion in 


a judicial manner the High Court will not interfere 
with it in second appeal. [p. 83, col. 2; p. 84, col. 1.] 
Bachiat Singh v. Harnam Singh (1), referred to. 
If a corporate body, e. g., a District Board, chooses 


‘to embark on litigation its officials and advisers must 


act with at least as much diligence as is expected 
from an ordinary litigant, and no greater indulgence 


[p. 84, 
col. 1.] ; 
Second appeal from a decree of the 


‘Subordinate Judge, First Olass, with appel- 
the lst. 


late powers, Sargodha, dated 
August, 1928, affirming that of the Subor- 
dinate Judge, Fourth Olass, Sargodha, 
dated the 28th May, 1928. 
Mr. M. L. Puri, for the Appellant. l 
Mr. Krishan Deva, for Dr. Gokal Chand 
Narang, for the Respondents. . l 
, JUDGMENT. —Thirty-one suits, in- 
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volving a common point, were decreed by 
the Subordinate Judge, Fourth Class, on ,he. 
28th of May, 1928. Excluding thé day 
spent in obtaining copies of the decrees an 
judgments and certain holidays, limitatio® 
for presenting appeals against the decree 
in these suits,expiredonthe 2nd of July, 
1928. Theappeals were, however, actually 
presented in the Court of the Senior Subor- 
dinate Judge, Sargodha, on the 4th of July, 
1928 and even on that day they were not 
complete as the copies of the judgment and. 
the decree were unstamped. It was not 
until the 6th July that the necessary stamps 
on these copies were affixed. In one case 
(Civil Appeal No. 82 of 1928 of the Senior 
Subordinate Judge’s file, whichis O. R. 
No, 63 of 1929 in this Court) the memoran- 
dum of appeal was insufficiently stamped 
and it was on the 9th of July that the 
deficiency was made good, When the 
appeals came up for hearing a prayer was 
made for extension of time but no affidavit 
in support of the allegations on which this 
prayer was based, was filed. The learned 
Judge, however, examined in detail the 


arguments which were addressed to him 


and, holding that the appellant had failed 
to show sufficient cause forthe delay, dis- 
missed the appealsas barred by time. 

The appellant has preferred -second 
appeals to this Court in four cases and , 
revisions in the other twenty-seven and it 
has been contended on its behalfthat in 
the circumstances of the case, the Senior 
Subordinate Judge should have extended 
the time, in support of this contention the 


. Secretary of the District Board has filed an 


affidavit. No satisfactory explanation has, 


. however, been given as to why this affidavit 


was not presented before the Senior Subordi- 
nate Judge either with the memorandum of 
appeals or at any subsequent --date.. I, 
therefore, refuse to take into consideration 
such of the allegations mentioned in the 
affidavit as have not been noticed by the 
Senior Subordinate Judge in his judgment. 
On the other points I have heard Mr. M. L, 
Puri at length and ean see no adequate 
ground for interfering on second appeal or 
revision. 

Ihe question, whether sufficient cause 
existed for non-presentation of the appeals 
within time in the lower Appellate Court 
is primarily one for decision by that 
Court and the prineiples on which the 
Court of Second Appeal . will interfere with, 
the exercise of such discretion are well- 


. Settled. The law on, the subject has been 
clearly leid down in the following. termg 
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by the learned Chief Justice and LeRossig- 
nol, J. in Letters Patent Appeal No, 235 
of 1924 reported as Bachint Singh v. Har- 
nam Singh (1);. “There can be no doubt 
that, when the lower Appellate Court has 
exercised its judicial discretion in a sound 
and reasonable manner and after due en- 
quiry and careful consideration of the case 
the High Court as the Court of Second 
Appeal cannot interfere with the exercise of 
that discretion, even though the High Oourt 
itself would have arrived at a different con- 
clusion ifit had heard thecase as Court 
of First Appeal. The discretion, however, 
is a judicial one and the test in each case 
is whether the discretion has been exercised 
after appreciation and consideration of 
such facts as are relevant and after applica- 
tion of the right principles to those facts,” 

Applying this test to the case before me 
I can see no reason for holding that the 
learned Senior Subordinate. Judge has not 
exercised his discretion ina judicial man- 
ner. 

Mr. Puri has stressed the point that the 
appellant in this case is a body corporate, 
viz., the District Board, Shahpur, and as 
Such it was entitled to greater indulgence 
‘than à private individual. Thisis a con- 
tention which Iam unable to accept. Ifa 
District Board choeses to embark on litiga- 
tion, its officials and advisers must act with 
.at least as much diligence as is expected 
from an ordinary litigant. There can be 
-no doubt that in these cases the appellant's 
agents proceeded in an  unbusinesslike 
manner and showed great carelessness in 


the preparation and presentation of the 
. appeals. 


The appeal fails and is dismissed with- 


costs. 


R. L. Appeal dismissed, 
(1) 94 Ind. Oas, 396; A. I, R. 1926 Lah. 445. 


CIPUE anaman kr jaranan 


LAHORE HIGH COURT. 
Letrers PATENT APPEAL No. 124 or 1929, 
(Oivin APeEAL No. 620 or 1929.) 
November 14, 1929. 
Present:—Justice Sir Alan Broadway, Kr, 
and Mr. Justice Agba Haidar. 


Tas MUNICIPAL COMMITTEE, DELHI 


— DEFENDANT—APPELLANT 
i versus 
Musammat CHAMBELI—Puarntirp— 
RESPONDENT. ; | 
Punjab Municipal Act (III of 1911), ss. 170, 172, 188 
(u)—Commitiee granting permission to build verandak 


MUNICIPAL COMMITIRE, DELHI V. ÓHAMBEL: 
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—Imposing of conditions régarding rent and demoli- 


tion, legality of—Absence of bye-laws, effect of. ` 


A Municipal Committee, which can sanction a 
building and impose certain conditions in accordance 
with the rules which it is empowered to make, cannot, 
in the absence of such rules, imposesuch conditions 
and is bound either to refuse sanction or to grante it 
unconditionally, and where sanction to build is ° 
given by a Committee subject to conditions which. 


.in the absence of the rules are ultra vires, such con- 


ditions are not binding and may be disregarded. [p. 
86,col.1]  . 


Municipal Committee of Ludhiana v. Ahad Shah (1) 
and Brijbehari Lal v. Chairman of the Municipality, 
Daltangunj (2), referred to. 


Letters Patent Appeal against the judg-" 
ment of Mr. Justice Dalip Singh, dated the 
17th May, 1929, reversing that of the Dis- 
trict Judge, Delhi, dated the 18th January, 
1929, affirming the decree of the Subordinate 
Judge, First Olass, Delhi, dated the 16th 
April, 1928. 

Messrs. Raj Narain and Mehr Chand 
Mahajan,for the Appellant. ` 

Mr. Bhawani Singh Puri, for.the Respond- 
ent. 


JUDGMENT. 

Agha Haidar, J.—The facts of the 
case out of which this Letters Patent Appeal 
arises are as follows. 

.Musammat. Chambeli hada chhajja and 
she intended to build a verandah over it 
in the second story of her house, The total 
breadth of the verandah was to be three 
feet,’ and as. the breadth of the old 
chhajja was one foot and eight inches and 
it extended over the private property of 
the lady, the projection over the street 
was, therefore, one foot and four inches 
only. On the 4th of October, 1926, Musam- 
mat Ohambeli made an application to the 
Municipal Committee for permission to 
build this new verandah. The Municipal- 
ity granted the permission but made it 
subject to the following conditions :— 

(1) that the applicant, Musammat 
Ohambeli, would pay rent in respect-of the 
verandah in so-far as it extended over the ' 
street and, ` i 

(2) that she would execute an agreement 
to the effect -that she would remove the 
verandah without any compensation when- 
ever the Municipal Committee required 
herto do so. 

This permission, which formed the sub- 
ject of a resolution, was communicated to 
Musammat Chambeli some time in Novem- 
ber, 1926. She, however, built the verandah 
but failed to execute the agreement which- 
was required by the Municipal Commit- 
tee. Upon this the Municipal Commitee . 
Issued a notice under ss, 172 and'195 of the 
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Punjab Municipal Act to Musammat Oham- 
beli requiring her to remove the verandah 
which was projecting over the street or in 
the alternative to comply with the condi- 
tions subject to which the permission to 
, build had been granted. 
On the 10th of January, 1926, Musammat 
Chambeli, brought a suit against the 
. Municipal Committes, Delhi, for a declara- 
tion and & permanent injunction restrain- 
ing the Committee from taking any action 
‘as regards the verandah. The two Courts 
*below dismissed the plaintiff's suit. 
Musammat Ohambeli came up in appeal 
to this Court and a learned single Judge 
modified the decree of the Courts below and 
decreed the plaintiffs claim in part by 
granting the injunction as regards the 
verandah. The defendant, Municipal Com- 
mittee, has now filed this Letters Patent 
' Appeal. 


It is argued on behalf of the appellant, 


Municipality, that the action of the Munici- 
pal Committee was justified by a., 
170 of the Punjab Municipal Act, 1911 
in that the Municipal Committee could 
grant permission subject to such conditions 
as it might choose to impose, and that it 
‘could also charge fees for granting such 
permission. In my opinion the learned 
Judge of this Court was perfectly right 
in holding that s. 170 had no applica- 
tion. This section refers to an altogether 
different state of affairs and certainly had 
no application to a psrmanent structure 
like the verandah which the plaintiff was 
seeking to build in her house. . 

The next question for consideration is 
whether the action ofthe Municipal Oom- 
mittee was. covered by s, 172 of the 
“Punjab Municipal Act, 1911. 

Undoubtedly there was & permission 
granted within the meaning of s. 172 
of the Act. The only question is whether 
the Municipal Committee while granting 
such permission could lay down any con- 
ditions as to the payment of rent by 
the plaintiff and the removal of the struc- 
ture ab any future date in case the Com- 
mittee so required, 
matter carefully, I hola that such conditions 
. were ultra vires and the Municipal Gom- 
mittee had no power to put restrictions 
"upon the permission granted by it. It 
could have refused the permission if it had 
thought fit to do so, but having once decid- 
ed to grant the same, it could not put any 
conditions or limitations around it. The 
legrned Counsel for the Municipal Com- 
‘mittee referred to s. 188 (u) of the 


After considering the: 
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Punjab Municipal Act, 1911, as amended 
by the Punjab Municipal (Amendment) 
Act, 1925. This clause runs as follows :— 

“ (u) regulate the conditions on which 
‘and the periods for which permission may 
be given under sub-s. (1) of s. 172 
and sub-s, (1) ofs. 173 and provided for the 


. levy of fees and rents for such permission"; 


The argument on behalf of the appellant 
was that, having regard to this amend- 
ment the Municipal Committee was within 
its right in imposing ‘the conditions as 
regards the payment of the rent and the 
removal of the building at a future date in 
case the Municipal Committee demanded 
such removal. But the learned Counsel 
has failed to notice the opening words of s. 
188 which are as follows:—“Any Oom- 
mittee may, by bye-law,—". It is clear 
that in order to avail itself of the amended 
cl. (u) it was incumbent upon the 
Municipal Oommittee to implement s. 
188 by making the necessary bye-laws. 
It is admitted by the learned Counsel for 
the appellant, Municipal Committee, that 
no such bye-laws have been framed. The 
result, therefore, is that cl. (u) is not 
of any help to the Municipal Committee in 
the absence of the bye-laws which alone 
could have conferred powers on the Munici- 
pal Committee to impose the conditions, etc., 
indicated in the amended clause, 

There is no direct authority on the 
point, though a number of cases have been 
cited on behalf of the respondent only 
two cases may be mentioned here as they 
have some bearing upon the question under 
consideration. In Municipal Committee of 
Ludhiana v. Ahad Shah(l) the plaintiff 
had obtained permission from the Muni- 
cipality of Ludhiana to build a culvert over 
a drain in front of his house. The Munici- 
pal Committee granted the permission on 
the condition of the applieant executing an 
agreement that at the end of ten years he 
would either apply for fresh permission to 
maintain the culvertor permit its demo- 
lition. The ten years having elapsed and 
the plaintif not having applied for fresh 
permission, the Municipality issued 2 
notics under s.172 of the Punjab 
Municipal Act calling upon the plaintiff to 
demolish the culvert or obtain fresh per- 
mission to maintain it. It was held that 
the notice issued by the Municipality wag 
ultra vires, andithe plaintif in spite of the 
fact that he had executed a formal agree. 
ment was allowed to maintain his culvert. 


mY 51 Ind, Cas. 831; 93 P. W. R, 1919; lah, L, 7. 
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By a parity of reasoning the action of the 
plaintiff in the present case can be justi- 
fied and it can besaid on her behalf that 
the conditions subject to which the per- 
mission was granted were ultra vires. 

There is a case of the Patna High Court 
which is reported as Brijbehari Lal: v. 
Chairman of the Municipality, Daltangunj 
(2). It is true that this case dealt with 
8. 273 of the Bengal Municipal Aet (III of 
1884); but as the provisions of this section 
are in part materia with the provisions of 
8.172 read with s. 188 (u), the observations 
of Coutts, J., are instructive. It was observ- 
ed by the learned Judge that a Municipal 
Committee, which can sanction a building 
and impose certain conditions in accord- 
ance with the rules which. it is empowered 
to make, cannot, in the absencelof such 
rules, impose such conditions and is bound 
either to refuse sanction or to grantit uncon- 
ditionally, and that where sanction to build 
is given by a Municipality subject to con- 
ditions which in the-absence of the rules 
are ultra vires, Such conditions are not 
binding and may be disregarded. / This 
principle, in my judgement, applies to the 
present case and the conditions as regards 
rent and the execution of an agreement 
being ultra vires and not binding upon the 
plaintiffs, the conclusions arrived at by 
Dalip Singh, J., in this case are correct. 

I would, therefore, dismiss the appeal 
with costs throughout. 

Broadway, d.—I concur 
ing the appeal as proposed. 


in dismiss- 


. OR. D. ‘Appeal dismissed. 
(2) 63 Ind, Cas. 355; (1921) Pat, 347; 3 P.L. T, 226; 
A. I. R. 1922 Pat. 118; 1 Pat. 26. 
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LAHORE HIGH COURT. 
- BmooNr Oivit ArPEAL No. 1120 or 1929, 
December 10, 1929 
| Present: —Mr. Justice Bhide. 
MOHAN LAL AND ANOTAER— DEFENDANTS 
APPELLANTS 
VETSUS 
WADHAWA SINGH AND OTHEES— 
PLAINTIFF AND—DEFENDANTS— 

RESPONDENTS, 

Specific performance—Mortgage—Defect in title— 
Suit by mortgagee against mortgagor to make up defi- 
ciency, whether for specific performance—Specific Re- 
lief Act (I of 1877), s. 27—T'ransferee for value in good 
faith —Onus probandi. 

Where a mortgage-deed provided that ifj the mort- 
gagee was deprived ofany portion of the mortgaged 
land he was entitled to make good the deficiency by 


— 
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choosing an equal area from other land belonging to 
the mortgagor and the mortgagee being deprived of 
the mortgaged properties, brought asuit for possession 
of aspecific area of other land belonging to the 
mortgagor: ; : 
‘Held, that the suit was one for specific performance of 
a contract and the mere fact that no specific plot o$ land 
was mentioned in the mortgage-deed made no manner 
of difference. jp. 87, col. 1.] 

Kanshi Ram v. Par Bakhsh (1) referred to. 

The onus of proving that a person isa transferee 
for value in goed faith and without notice ison him, 


[ibid] 


Himatlal Motilal v. Vasudeo Ganesh Mhashar (2) and 
Baburam Bag v. Madhab Chandra Pallay (3), referred 
to 


Second appeal from a decree of the 
Additional District Judge, Amritsar, dated 
the 30th of January, 1929, reversing that of 
thejSubordinate Judge,Fourth Olass, Ajnala, 
dated the 2nd June, 1928. - 


Dr. Nand Lal, for the Appellants. 
Mr. Ram Chand Manchanda, 
Respondents. 


JUDGMENT.—On the 10th July, 1924, 
one Rur Ohand mortgaged 17 kanals of 
land in favour of Wadhawa Singh plaintiff. 
According to the terms of the mortgage- 
deed, if the mortgagee was deprived of any 
portion of the mortgaged land he was 
entitled to make good the deficiency by 


for the 


choosing an equal area from other land | 


belonging to the mortgagor. After the 
execution of the mortgage-deed, owing to a 
claim brought by one Bishen Das, Wadhawa 
Singh was deprived of the whole of the 
area mortgaged in his favour. Wadhawa 
Singh then instituted the present suit -for 
possession of 16 kanals 19 marlas of other 
land belonging to Rur Chand. 

The suit was resisted by Rur Ohand as 
well as defendants Nos.3 to 6, in whose 
favour the land had been mortgaged by Rur 
Ohand after the execution of the mortgage- 


‘deed in favour of the plaintiff. 


The trial Court held that the plaintiff 
could not succeed as against the mortgagees 
(defendants Nos. 3 to 6) as no previous 


mortgage or charge had been created in | 
respect of the land in suit in plaintiff's ; 


favour. 

The lower Appellate Court, on the other 
hand, treating the suit as one for specific 
performance, held that the plaintiff was 
entitled to succeed against defendants Nos. 
3 to 6 under s. 27 oi the Specific Relief Act 
as those defendants had not shown that they 
were transferees in good faith, and had no 
notice of the previous mortgage. The 
plaintiff's suit was accordingly decreed 
with costs. From this decision Mohan Bal 
defendant has preferred a second appeal. 
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The learned Counsel for the appellant has 
urged that the suit could not be treated as 
one for specific performance inasmuch as 


according to the terms of the mortgage- 


deed executed in favour of the plaintiff he 
was not entitled toclaim any specific land. 
Secondly, it is urged that the finding of the 
lower Appellate Court that defendants Nos. 
8to 6 had failed to prove that they were 
transferees in good faith and had no notice 
of the previous mortgage is vitiated by the 
fact that it is based on a misreading of the 
evidence. ! 

As regards the first point, Isee no good 
reason why the suit should not be treated as 
one for specific performance. According to 
the terms of the mortgage-deed in plaintiff's 
favour, the plaintiff was entitled to have the 
deficiency in the mortgaged land made good 
from other land belonging to the mortgagor. 
. It is not disputed that the land now sued for 
- is out of that area and in the circumstances 
the mere ¿fact that no specific khasra num- 
bers were mentioned in the original 
mortgage-deed does not appear to me to be 
of any consequence. In Kanshi Ram v. 
Pir Bakhsh (1) to which the lower Appellate 
‘Court has referred the deficiency was, no 
doubt, to be made good from specific num- 
bers but this does not appear to have been 
considered essential for the maintenance of 
a suit for specific performance. In the 
present case, the contract between the 
parties was that the deficiency: was to be 
made ina specified manner and the suit 
was for the performance of the contract in 
- that manner. 

As regards the second point the learned 
Additional District Judge has remarked 
that the plaintiff's mortgage was mentioned 
in the mortgage-deed in favour of defend- 
ants Nos. 3 to 6. This statement óf fact 
does not appear to be correct;: but it would 
appear from the provisions of s. 27 of the 
Specific Relief Act that the onus of proving 
that a person is a transferee for value in 
good faith and without notice would 
lie on that person. The general -rule 
ig that a contraet can be enforced against 
“any person who derives his title from a 
party to the contract, but an exception is 
created by that section in favour of a 


bona fide transferee ‘without notice’. In the. 


circumstances, the burden of proving that 
the case falls within the exception must 
lie on the transferee: ef. Himatlal Motilal 
v. Vesudeo Ganesh Mhashar (2) and Baburam 


1) 134 P. L. R. 1904. i 
. ts) 16 Ind. Cas. 680; 36 B. 446; 14 Bom. L, R, 634. 
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Bag v. Madhab Chandra Pallay (3) In the 
present instance, the transferees have led no 
evidence to prove that their case falls within 
the exception.. - s 
It was further urged that the issues were 
not correctly framed and the transferees 
were not called upon to prove the aforesaid 
facis. But the defendants had clearly 
pleaded that the mortgage in favour of the. 
plaintiff could not take priority over that in 
favour of the defendants, This plea was 
covered by issue No. 2 which runs as 
follows;—1s the plaintiff entitled to take 
priority as against subsequent mortgagees? 
The plaintiff had & prior mortgage-deed 
with the aforesaid condition in his favour. 
Further, it appears that the plaintiff had 
already been deprived of the mortgaged 
land before the execution of the deed in 
favour of Mohan Lal. Plaintiff had thus 
prima facie proved his claim to priority. 
it was then for the defendants to lead 
evidence to prove their pleas .as regards 
good faith and want of notice and establish 
that they came within the exception of 
s. 27 of the Specific Relief Act. But they 
failed to doso. 
In my judgment this second appeal cannot 
succeed. I dismiss it with costs, ae 
R. L. Appeal dismissed. 
(3) 19 Ind. Cas. 9; 40 C. 565; 18 O. W. N. 341. 


UENIRE TR IRR 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 2934 or 1927. 

; February 1, 1929. 
Present : —Mr. Justice Dalip Singh. 
SADHU RAM AND oTRERS--DEFENDANTS— 

, APPELLANTS 
versus 
BISHAMBHAR DIAL AND OTHBBS— . 
PLAINTIFES AND DEFENDANT8— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 118— Sut 
for setting aside alienation by adopted son challenging 
adoption—Limitation—Cause of action—Date of 
alienation, whether gives fresh cause of action. 

A widow adopted a boy and they alienated certain 
properties. A reversioner instituted a suit more than 
12 years of the date of adoption fora declaration that: 
the sale was void asthe vendors had no right to sell 
them. He didnot mention in his plaint that the 
sale was void so far as his reversionary rights were 
concerned. The suit was dismissed but on appeal a 
declaration was made that the sale was void against. 
the reversionary rights ofthe plaintiff; 

Held, that as the suit was substantially one fora 
declaration that the adoption was invalid falling 
within Art. ll8of Sch. I of the Limitation Act, if 
was barred and the decree of the Appellate 

Court was erroneous, [p, 90, col. 1.] 
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" Aurabinda Nath- Tagore v. Manarama Debi (8), 
followed: ; 

Jholi v. Khazana (1) and Kalyandappa v. Chanba- 
sapa (6), distinguishad. 

. If a widow alienates her property: no fresh: cause 
of action accrues to the reversioners because the 
dT in'his turn proceeds to alienate the property, 
ibid. 

Second appeal from a decree of ‘the 
Additional Judge, Delhi, dated the 18th 
August, 1927.. 

Messrs. Jagan Nath Aggarwal and Hem 
Raj Mahajan, for the Appellant. 

Dr. Moti Sagar, R.B., and Mr. Kishan 
Dayat, for the Respondents. 


JUDGMENT--.The pedigree-table of 
the parties is given in the judgment of the 
learned Additional District Judge. 

The plaintiff sued alleging that a sale'by 
defendants Nos. 1 and2 was void as they 
had no right to sell the property, it being 
joint Hindu family property. Ib was further 
contended that in any event the alienation 
was void beyond the one-sixth share which 
admittedly belonged to defendants Noa-1 
and 2, there was no mention that the aliena- 
tion was void qua the reversionary rights of 
the plaintiff. 

The defendants contended that the suit 
was barred by time, and that there was no 
joint Hindu family, and that defendant 
No. 2 had been adopted by Musammat Anar 
Dei to her husband Kabul Singh and that, 
therefore, the defendants were owners of 
half of the property and had rightly sold the 
game. The plaintiff denied that this defend- 


ant had ever been so adopted. Statements of 


the Counsel were taken, but here again no 
mention.was made that the sale was void 
qua the reversionary rights of the plaintif, 

Issues were struck in the case. On one of 
the main issues in the case the trial Court 
held that there was no joint Hindu family, 
and that the property was not joint Hindu 
family. property. On the other main issue in 
the ease, a8 regards adoption, it held that the 
plaintiff's suit wasin substance one to have 
it declared that a certain adoption was 
invalid, and that it was barred by time, On 


these findings it held that the plaintiff's 


guit failed as there was nothing to show that 
the defendants were not owners of the 
property thatthey had sold. 

On appeal the learned District Judge 
held that there was no joint Hindu family 
and this finding of fact has not been 
contested before me. He, however, contended 
that the suit was one under s, 39 and not 
under s. 42, Specific Relief Act, involving 
cancellation of a certain document, and 
that, therefore, the plaintiff was entitled to 
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a declaration if it. could be otherwise 
supported, that the alienation would not 
affect his reversionary rights. He held, 
following a ruling reported as Jholi v. 
Khazana (1), & Division Bench ruling of 


“this Court to which I was a party, that 


Art. 118 did not apply to such a case at all, 
He referred to the fact that in his Court the 
appellant had filed an application stating 
that his alternative claim was as a rever- 
sioner. He held that Musammat Anar Dei 
had no power to adopt defendant No. 2, 
Bindraban, and that, therefore, a transfer of 
more than one-sixth share was null and void 
against the reversionary interests of the 
plaintiff and other reversioners. He, there- 
fore, accepted the appeal and gave the 
plaintiff a declaration that the sale of 
property in éxcess of one-sixth share was 
null and void against the  reversionary 
interests of the plaintiff. 

The defendants have come in second 
appeal, and itis contended on their behalf 
that the plaintiff did not raise any of these 
interesting points, and that, therefore, the 
learned District Judge had no right to give 
a declaration which had never been asked 
and which had never been contended for in 
the trial Court. Qua the application referred 
to by the learned District Judge Counsel 
contended that this application was put in 
six days after the arguments had been 
heard, namely, on 26th July, 1927, and that 
the ruling referred to by the learned District 
Judge had no application because in that 
ruling Sheo Singh Rai v. Dakho (2) the 
declaratory right was :included in the relief 
asked for and herelied on In re Velappa 
Goundan (3) showing that such an amend- 
ment of the plaint could not be allowed at 
a late stage. Next it was contended that the 
suit wasin substance one to set aside an 
adoption, andthat the suit was barred by 
limitation Oounsel cited a Madras ruling 
Kodali Bapayya v. Kodali Akamma (4), 
Khushal Singh v. Kanda (5), (a Division 
Bench of this Court,). He pointed out that 
Jholt v. Khazana (1) was a custom 
case in which the adoptor having 
adopted a certain person had proceeded: 
to gilt certain property during his 
lifetime to the adoptee and that, therefore, 
that case was distinguishable because a 
fresh cause of action had accrued to the 


(1) 96 Ind. Cas. 749; A. I. R. 1926 Lah. 654, 
(2) 1 A 688: 5 LA. 87; 3 Suth. P. O. J. 529; 3 Sar, 
P. O. J. 807; 2 O. L. R. 193 (P. C. 
(3) 13 Ind. Cas. 640; (1912) M. W. N. 196, 
(4) 36 Ind. Cas. 255. 
(5) A. I. R.1921 Lah.389, -.'- >- x 
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plaintiff in the case. He also contended that: 
the Privy Oouncil ruling relied on in 
that case, namely, Kalyanadappa v. Chan- 
basappa (6), had been wrongly construed, 
and that that ruling only excepted suits for 
possession and did not except suits for 
declaration from the operation of Art. 118. 
He referred to Jagmohan Saran v. Deoli 
Nanden (7). He contended, therefore, that 
any suit for a declaration which involves the 
question of adoption, must be brought 
within six years of the date of the alleged 
adoption. 
event there was no fresh cause of action 
because of an alienation by the adoptee. 
He contended in the alternative that the 
adoptee had adverse possession from the 
date of his adoption and for this purpose he 
relied on Aurabinda Nath Tagorev. Mano- 
rama Debi (8), Mata Prasad v. Nageshar Sahai 
(9), Vaithialinga Mudaliarv. Sri Rangath 
Anni (10), Lachhan Kunwar v.Manorath Ram 
(11), Sham Koer v. Dah Koer (12) Ram Na- 
rain v. Maharaj Narain (13). He further also 
contended that the adoption was perfectly 
good and, at any rate, this was a question 
of importance which would have arisen 
in the case had . the pleadings been proper- 
ly framed because a Jain widow had much 


‘greater power of adoption than an ordinary 


Hindu widow and that Musammat Kesar’s 
consent to the adoption by Musammat Anar 
Dei validated the adoption. He relied on 
Payapa <Akkapa v. Appanna (14) and 
Shidappa Bapu Biradkar v. Ningangauda 
Siddangauda (15) for this proposition. He 


(6) 79 Ind. Cas. 971; A, I. R. 1924 P.O. 137; 48 B. 
411; 51 I. A. 20; 99 A. L. J. 508; 46 M. L. J. 598; 28 
. W. N. 666; 26 Bom. L. R. 509; (1924) ) M. W. N. 414; 
Rs 111; 20L W.108; 1l O. L.J. 181; 10 O. 


). 

106 Ind. Cas. 488; A.I. R. 1927P. O 229; 53 M. 
3001; 40 W. N. 832; 46 O. L. J. 280: (1927) M. 
742; 99 Bom. L. R. 1386; 320. W. N. 153; Í. L. 

All. 4; 27 L. W. 449 (P. O). 

119 Ind. Oas. 496; A. I. R. 1928 Cal. 670; 55 O. 903; 
. W. N. 913. 


- (9) 91 Ind. Gas. 370; A. I. R.1925 P. O.272; 47 A. 
883; 28 O. O. 352; 521. A. 398; 3 0. W.N. 1; L R. 6 
A. (P. O.) 195; 24 A. L J. 1:43 O. L. J. 51; (1926) M. 
W.N. 83; 50 M. L.J. 18; 13 0. L. J.19; 30 O. W. N. 
626; 28 Bom. L. R. 1110 (P. C). 

(10) 92 Ind. Cas. 85; A. I. R. 1925 P. O. 249; 48 M. 
883; 52 I. A. 322; L. R. 6 A (P. C.) 169:49 M. L. J. 
769; 420. L. J. 563; 30 O. W. N. 313; 28 Bom. L. R. 
173; (1926) M. W. N. 11 (P. C.). 

KARK A 22 I. A. 25; 6 Sar. P. O. J. 523; 5 M. 

(12) 29 O. 664; 29 I A. 132:6 O.W. N.657; 8 Sar. P, 
O.J. 280; 4 Bom. L. R. 547 (P. G.). 

(13) 3 P. R. 1904; 43 P. L'R. 1904, 

(14) 93 B. 297. 

(15) 27 Ind, Oas, 51; 38 B, 724; 16 Bom, L. R, 662. 


M. 
& A L 
(P. O. 
7) 
s 


em 


He next contended thatinany' 


R. 1114; L. R. 5 A. (P. 0.) 97; 10. W, N. 558 | 
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also cited Manak Chand v. Munna Lal (16), 
Gour’s Hindu Code, page 358, and Mulla’s 
Hindu Law, at page 444, paras 385, 464, 417 
and 418. 

In reply Counsel for the respondents 
contended that a proper construction of 
the plaint showed that it was in the 
alternative and that the allegation was 
that if there was a joint Hindu i family then 
the entire sale was void and that if there 
was no joint Hindu family then the sale 
was not binding on the plaintiff's 'rever- 
sionary rights inso far as it was in excess 
of the one-sixth. Hereferred to the pleas 
paras. 13 and 14 and to issue No. 7. He, 
therefore, contended that In re Vellappa 
Gounden (3) had no bearing. He contend- 
ed that Kalyandappa v. "Chanbasapa (6) 
had been rightly construed in Jholi v. 
Khazana (1) and that Kodali Bapayya v. 
Kodali Akamma (4) was only the judgment 
of the Ohief Justice and the other learned 
Judge had dissented from it. He relied 
on Samba, Parayan v. Maral (17) in which it 
was held that a suit to contest an alienation 
by a widow and adoptee was not barred 
because the suit toset aside an adoption ' 
was barred." He also relied on Bankey Lal 
v. Raghunath Sahai (18), Siva Prsoad Saw 
v. Bhadramomi Dassi (19) and Rustomji at 
page 726. On the question as to the cause 
of action he contended that the alienation 
by the adoption was a fresh cause of ac- 
tion because the adoptee represented the 
estates, whereas a mere alienes from a 
widow would not so represent the estate, 
and that, therefore, the two cases were dis- 
tinguishable. On the question whether 
there was any adverse possession by the 
&doptee he contended that the adoptee 
claimed by virtue of certain acts of the 
widow, his possession could not be adverse 
against the widow. He further contended 
that, as the sole ground for the invalidity 
of the adoption was the divesting of the 
estate, there was no need fora remand as 
the parties could have given any evidence 
ihey wanted by reason ofthe issues framed 
in the trial Oourt, In this connexion he 
cited Chotay Lall v. Chammoo Lall (20) and ` 


(16) 4 Ind. Oas. 844; 95 P; R. 1909; 212 P. L. R. 19105 
168 P. W, R. 1909. 
(17) 102 Tid. Cos. 885; A. I. R. 1927 Mad. 674; 52 M. 
L.J, nu 95 L. W. 802:'(1927) M. W. N.690; 39 M. L. 
wl 


(18) 112 Ind. Cas. 801; A.I. R.1928. All. 561; 26 A. 
L. J. 1049; 51 A. 188 (F. B.). 

(19) 114 Ind. Cas. 139; A. I. E, 1929 Cal, 93; 48 C. L. 
J. 368. 


(20) 4 O. 744; 6 T. A. 15; 2 Sar. P. O.J. 880; 3C. L. 
R. 465 (P. O.). 
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Lakhmi Chand v. Ghatto Bai (21). It seems 
to me that the respondent is here ina 
dilemma. If it be contended that the 
adoptee derives through the widow then it 
is clear that no fresh cause of action has 
accrued to him because the adoptee, who 
had taken possession under the adoption 
12 years before ‘the suit, had proceeded 
to make a fresh alienation on his own 
behalf. It is obvious that if the widow 
alienate certain properly no fresh cause 
of action accrues to the reversioners because 
the alieneein his turn proceeds to alienate 
the property. Thecause of action to the 
reversioners has accrued when the widow 
alienated the property. If, however, the 


respondent contends that the adoptees does: 


nof derive from the widow then it is clear 
that the adoptee wasin adverse possession 
to tbe widow. 'This would raise the in- 
teresting question whether adverse  pos- 
session against the widow does or does not 
bar the reversioners. Personally I am ia- 
clined to agree with the reasoning given 
in'Aurabinda Nath Tagore v. Manarama 
Debi (8) and to hold that, except in the 
case ofa person deriving title from the 
widow, adverse possession against the 
widow may bar the reversioners where there 
is no fraud or collusion. or possibly such 
laches on the part of the widow as might 
justify a finding inferentially of fraud or 
collusion. Be that, however, asit may, 
it seems to me that in this case the suit 
substantially had no cause of action other 
than theoriginal adoption and that, there- 
fore, in substance this is a suit to have 
it declared that a certain adoption was 
invalid. | 

I, therefore, hold, following Aurabinda 
Nath Tagare v. Manarama Debi (8), that 
this particular suit is barred by limitation 
and must fail. I: must be clearly understood 
that I amnot laying down that a subsequent 
guit for possession by the reversioners would 
be barred, nor am I laying down that Jholi 
v. Khazana (1) was not rightly decided. 1t 
seems tome that Kalyandappa v. Chan- 
basapa (6), laya down & principle, and the 
principle is that Art. 118 only applies to 
a suit to declare an adoption valid or 
invalid, or non-existent or existent as the 
case may be and does not apply to a suit 
of whatever nature merely by reason of 
the fact that this question arises incident- 
ally in that suit. But that is a different 
question altogether from the question whe- 
ther this particular suit is in substance 


“(21)8 A, 319; A. W. N. (1886) 118, 
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one to have the adoption declared invalid 
or not. I hold it ie, and I, therefore, 
consider that it is barred by limitation. .l. 
accept the appeal and dismiss the plaint- 
iff’s suit with costs throughout. | 
a. Appeal accepted, 
e 


LAHORE HIGH COURT. .- 
First Orvin APPRAL No. 1748 oF 1924, 
April 25, 1929. 

Present:—Mr. Justice Zafar Ali and 
Mr. Justice Jat Lal. 
HANNU RAM AND ANOTEER—P LAINTIFES. ' 
— APPELLANTS 
| versus 
JHANDA SINGH AND OTHERS— | 
DEFEND ANTS—RESPONDENTS. 

Acknewledgment-—Implied promise to pay—Fresh 
cause of action—Coniract Act (LX of 1872), s. £o. 

An unqualified acknowledgmentof a debt implies & 
promise to pay and can form the basis of a guit. 

Maniram v. Seth Rupchand (1), Kahan Chand-Dula 
Ram v. Firm Dayaram-Amrit -Lall (2) and Fateh 
Chand v, Ganga Singh (3), followed. l 

Firat appeal against a decree of the Senior 
e udge, Lyallpur, dated the 7th June, 
1924. 

Messrs. M. C. Mahajan and Des Raj. 
Mahajan, for the Appellants. 

JUDGMENT.—This suit to recover 
Rs. 8,460 was based on an entry in a bahi 
of the plaintiffs acknowledging a debt of 
Rs. 7,000. 

The undisputed facts were that on 19th 
March, 1917, defendants No.3 and their 
father and brother Sundar Singh both of. 
whom are now dead, executed a bond in 
favour of the firm Jodha Ram-Hannu Ram 
for Rs. 5,976-4.6 promising to repay this 
debt with interest at the rate of two annas per 
rupee half-yearly. Sometime after that the 
firm was dissolved end on 16th March, 1928, 
the amount due by the defendants on the 
bond was fixed at Rs. 14,000.andon that 
very date half of this amount was allotted 
to the plaintiffs who were formerly partners 
óf the firm and to whose share this amount 
had fallen. 

It was pleaded, inter alia, that the said 
aeknowledgment could not form the basis 
of the suit, and the plaintiffs, therefore, 
thought it necessary to fall back upon an 
oral agreement said to have been made by 
the defendants for the payment of this debt. 
The trial Court eame to the conclusion that 
the alleged oral agreement was not proved , 


123 I. 0.1980 | 


and, holding that the acknowledgment could 
not form the basis of the suit, dismissed 
the plaintiffs’ suit. The plaintifs have 
appealed and the defendants are not repre- 
sented before us. 

«Wé find that the view, which prevailed 
for many years in this province as well as 
elsewhere, that an acknowledgment of debt 
could not form the basis of a suit is op- 
posed to the decision of the Privy Council 
in Maniram v. Seth Rupchand (1), and that 
two Benchesof this Oourt have, in accord- 
ance with the Privy Council decision re- 
cently held that an unqualified acknowledg- 
ment of debt implies a promise to pay : see 
Kahan Chand-Dula Ram v. Firm Dayaram 
Amrit Lall (2) and Fateh Chand v. Ganga 
Singh . (3). This being so and the 
acknowledgment of the debt having 
been proved, the suit was maintainable 
on the basis of that acknowledgment. 

The defendants admitted that they had 
executed the bond and that the acknowledg- 
ment bore their thumb-impressions, but 
pleaded absence of consideration. This 
plea they failed to prove. The plaintiffs’ 
suit should, therefore, have been decreed. 

We accordingly accept the appeal ex 
parte, set aside the judgment and: decree of 
the trial Court and decree the plaintiff's suit 
with costs throughout. 

A. Appeal accepted, 

(1) 33 0. 1047; 33 I, A.165; 2 N. L. R. 130; 10 O. W. 


N. 874; 8 Bom. L. R. 501; 4 O.L. J. 94; 10 C. W. N. 
874; 1 M. L. T. 199; 3 A. L.J. 525; 16 M. L. J. 300 


. O.). 

NP Ind. Cas, 764; A. I. R. 1929 Lah. 263; 30 P. L. 
. 240. 

ni Ind. Cas. $53; A.I. R. 1929 Lah. 264; 30 P. L. 


LAHORE HIGH COURT. 
SROOND CivinL APPEAL No. 857 oF 1923. 
July 23, 1929. 

Present:—Sir Shadi Lal, Kr., Ohief Justice, 
' and Justice Sir Alan Broadway, Kr.  . 
RAKHA RAM AND OTHERS— PLAINTIFFS 

APPELLANTS 
versus 
GANDHELA AND aNOTRERB—DEFENDANTS— 
: RESPONDENTS. 
Custom (Punjab)—Succession—Informally adopted 
son—Right to succeed collaterally. 


An informally adopted son is not entitled to succeed 
collaterally. 


. Second appeal froma decree of the Addi- 
tiomal District Judge, Hoshiarpur, dated the 
20th January, 1923. l 
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Mr. Nawal Kishore, tor the Appellants. 
Mr. Fakir Chand, for the Respondents. 
JUDGMENT. 
Broadway, J.—Bhola, Suba and Gan- 
dhela had a common great grandfather 
Rada. Bhola died leaving: a widow Musam- 


Tat Ram Kanwar in whose name Bhola's 


estate was mutated. On Musammat Ram 
Kanwar's death Bhola's estate was at first 
mutated in favour of Partapa, the daughter's 
son of Suba, who claimed to have been 
adopted by Suba (who had predeceased 
Musammat Ram Kanwar.) On Ghandela's 
objection, however, the Revenue Authorities 
entered the land in Gandhela's name on the 
ground that an adopted son was not entitl- 
ed to succeed collaterally. . 

Upon this Partapa instituted a suit for 
possession of Bhola's estate alleging that 
on Bhola's death some 40 years ago his 
estate had vested in Suba, possession being 
postponed during the lifetime of Musammat 
Ram Kanwar, Bhola's widow. He, therefore, 
claimed to succeed to the property in suit 
as the adopted son of  Suba. He also 
claimed to be entitled to succeed 
collaterally on the ground that he had been 
wholly absorbed into Suba's family. The 
trial Court dismissed his suit, and an appeal 
by him proved infructuous, the learned 
Additional District Judge holding that 
Suba had not taken any vested and heritable 
interest on Bhola’s death, and that succes- 
sion to Bhola’s estate only opened out. on 
the death of Musammat Ram Kanwar who 
had survived Suba. It was also held that 


the adoption of Partapa by his mother’s 


father was an informal adoption, and finally 
that Partapa had failed to show that he 
could succeed by custom as acollateral of 
Bhola. That the adoption was an informal 
nature is & question of fact by which this 
Court is bound. Further, there can be no 
doubt whatever that Suba took no vested 
and heritable interest on the death of Bhola. 
He predeceased Musammat Ram Kanwar on 
whose death ‘succession to Bhola’s:estate 
opened out. On that date it is clear that 
Gandhela, as the nearest collateral, was 
entitled to take the property unless Partapa 
can prove the custom set up by him. As to 
this custom the learned Additional -District 
Judge has granted a certificate. 

We have been taken through the record 
by the learned Oounsel forthe appellant who . 
was only able to point out one instance of 
collateral succession by an adopted son. 
This related to the Hoshiarpur Tahsil and 
the judgment ofthe learned District Judge 
Mr. J. P. Thompson makes it very: clear 
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that the adoption in that case was by no 
means an informal one. ` On the other hand, 
two instances have been shown, to be found 
printed at pages 5 and 12 of the sup- 
plementary paper-book B which negative 
the custom propounded. a 

In these circumstances I am of opinion 
that the view taken by the learned Addi- 
‘tional District Juge is‘correct and I would 
' dismiss this appeal costs. 


Shadi Lal, ©. J.—l soneur. 
À. Appeal dismissed, 
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LAHORE HIGH COURT. 
ORIGINAL Civin Burr No, 6 or 1929. 
April 26, 1929. 
.Presenti: —Mr. Justice Fforde. 
S. SADIQ HASAN AND OTHERS— 
l PETITIONERS 
Versus 
MUMTAZ BANK, Lrr., LAHORE— 
RESPONDENT, 
Yompany law—Allotment. of shares to directors, whe- 
ther amounts to acceptance of shares—Contract—Offer 


‘and acceptance. 
In the Gas of an ordinary member ofthe public a 


contract to take sharesis completed when an applica- 
tion for shares has been submitted, an allotment on 
the foot’ of that application has been made, and notice 
of the allotment has been communicated to the ap- 


. plicant. 
In the case of directors and other persons to whom 


the Company is under an obligation to allot shares 
‘the Company are often regardéd as making an offerand 
an application for shares may amount to an accept- 
ance of the offer; whether it does amount to an accept- 
ance ina particular case is a mixed question of law 


and fact. | 

Messrs. Madan Gopal and Badri Das, for 
‘the Appellants. 

Mr. A. R. Kapur, for the Respondent, 

JUDGMENT.—This is an application 
by certain persona who describe themselves 
“gs directora of a concern known as the 
Mumtaz Bank Limited, asking to have 
their names removed from the register of 
the Company on the ground that their 
names had been so entered by fraud. 
Thera are two affidavits, one put in by 
the petitioners and one put in by Mr. 
Abdur Rahman Ohishti who is tbe Manag- 
ing Direetor of the Bank. In there 
affidavits there are allegations and counter- 
allegations of fraud. On the material 
before me no fraud on the part of either 
party is established. This is a matter which 
depends upon actual evidence and that 
‘evidence is not before me, The petitioners’ 


‘upon ‘the 
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main contention was that they had never 
entered into a binding contract to accept 
the shares in respectof which they appear 
on the register. Their case had been 


treated by Mr, Badri Das as though theyare 


in a position of ordinary members af the 
public. Inthe case ofan ordinary member 
of the public itis obvious that a contract 
to take shares is completed when anapplica- 
tion for shares has been submitted, an 
allotment on the foot of that application 


‘has been made, and notice of the allotment 
. has been communicated to the applicant. 
‘There are, however, other kinds of cases, 
in which a Company may be under an 


obligation to allot shares.to certain persons 


‘such as directorre In these cases it often 


happens that the Company are regarded as 
making an offer to the directors to take 
shares, the directors’ subssquent application 
for shares is an acceptance of the offer, and 
when the application is made the bargain 
is completed. It isa mixed question of 
law and fact and the facts are not sufficient- 
ly before me to enable me to come toa 
conclusion. I think that in view of 
the serious nature of some of the al- 
iggationa made in the respective affidavits 
of the parties it would not be right for me 
to determine the question of law that arises 
somewhat meagre particulars 
which are before me, I would accordingly, 
without expressing any opinion as to the 
merits of the case, refuse this application 


and leave the parties to such remedy as they 


may have at law. | 
A. Application refused, | 


pd 


LAHORE HIGH COURT. 
Orvin Revision Oase No. 7 or 1929. 
Mareh 12, 1929. 
Present:—Mr.. Justice Jai Lal. 
KARAM CHAND--APPELLANT 

l versus 


FAQIR SINGH AND OoTHERS— RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), s. 76—Mortgage 
without possession—Provision entitling mortgagee to 
recover possession on defaultof payment of malikang 
— Relationship of parties—Suit by mortgagee Tor pos- 
session—4 urisdiction of Crvil Courts. 

Where amortgage-deed provided that the posses- 
sion of the land should remain with the mortgagor 
and that he should pay land revenue, but if he failed ` 
to pay malikana tothe mortgagee for any year the’ 
mortgagee would-be entitled to take possession, and 
the mortgagee instituted a suit to recover possession 
on default of payment of malikana: | 
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‘Held; that the suit was not one betweén a landlord. 
and tenant and the Civil Courts had jurisdiction to, 
entertain the suit. [p. 94, col. 2.] 


Oase referred by the District Judge, 
Sialkot, with his No. 478.2, dated the, 
12th gf December, 1928. ` 


ORDER.—This is a reference made by 
the District Judge, Sialkot, under s. 100,: 
Punjab Tenancy Act. 

It appears that one Karam 
gaged the land in suit to Bhagwan Das by 
means of a registered mortgage-deed, dated : 
thè 4th November, 1295. Bhagwan Das in: 
his turn sold his mortgagee rights to the. 


plaintiffs Faqir Singh, Dani Ohand and. 


Arura by a registered deed dated the 14th. 
December, 1927. 
deed by Karam Chand in favour of Bhag- 


wan Das provided that the land in suit had. 
been mortgaged for Rs. 900 and that “the. 
possession for the land mortgaged shall: 


retain with the mortgagor.” The mortga- 


gor shall pay the land revenue to the Gov- 


.ernment. The mortgagor shall pay Rs. 30. 
annually to the mortgagee as malikana as 
follows: | ; 
“Rupees 15, in the month of Jeth, and 
Rs. 15 in the month of Maghar. 
- the mortgage continues. On failure to pay 
the malikana'for one year the mortgagee 
shall be entitled to take possession of the 
land and, on taking possession, the Govern- 
ment land revenue shall be paid by the 
mortgagee and interest- on the principal 
mortgage amount and the produce of the 
land shall be considered to be equal to each 
other. When the mortgagor shall pay to the 
mortgagee the principal. mortgage amount 
and the balance of the malilkana , due, then 
the mortgagor shall be entitled to redeem 
the land. The mortgagee shall be entitled 
to recover the malikana separately or toge- 
ther with the mortgage money.  . 
The transferees of the mortgagee rights 
instituted a suit for possession of the land 
“and for recovery of Rs. 60 against Karam 
Chand, alleging that default had been 
made in the payment of two years malikana, 
This suit was instituted in the Court ofthe 
Subordinate Judge, Sialkot, and was dec- 
reed by him. It appears that an objection 
was taken at the trial that the suit was .cog-: 
nizable by the Revenue Courte, being one: 
for recovery of rent and possession of land 
by alandlord against a tenant as those. 
terms are defined inthe Punjab Tenancy 


Act. The objection, however, was overrul- . 


ed by the. trial .Court, but was repeated 
before the learned District Judge who be- 
ing of opinion that the suit was cognizable: 


KARAM OHAND V. FAQIR SINGH, 


Chand mort:: 


The original mortgage-. 


So long a8: 


93. 
by the Revenue Courts. has: made a refer-. 
ence to this Court unders, 100, Punjab 
Tenaney Aet, presumably with & recommen- 
dation that the decree of the Subordinate, 
Judge be registered as a decree of the As- 
sistant Collector. 

I have not had the advantage of ‘hearing 
Counsel on the question of jurisdiction; but, 
after giving- the matter my careful consi-. 
deration, am of opinion that the suit was, 
cognizable by the Oivil Court, I have set, 
out in detail the relevant terms of the mort-. 
gage-deed. The learned District Judge is, 
of opinion that it must be assumed from, 
the fact that Rs. 30 to be paid yearly by, 
the mortgagor is described as malikana 
that the possession of the mortgaged pro-. 
perty was given to the mortgagee and was 
transferred by him to the mortgagor as his, 
tenant and this conclusion, the learned Dis- 
trict Judge considers, is further supported 
by the fact that the mortgage-deed pro» 
vides that, on failure of the payment of 
the malikana for thewhole year the mort- 
gagee may take possession (qabza apna. kar, 
levega). The learned Judge considered. 
that the word “apna” implied that the pos- 
sesion was already that of thé mortgagee.: 


‘In support of his view the learned Judge. 


relies upon the judgments of this Chief 
Court of the Punjab, 2. e., Gurditta v. Pana, 
ju Shah (1) and Buta Shah v. Kalu (2j. 

So far as Gurditta v. Panju Shah (1) is 


concerned, having regard to the conditions: 
of the mortgage-deed as described in the. 


judgment, it does seem to support the cone, 
clusion of the learned District Judge. Some: 
remarks are, however, made here and there; 
from which it appears that in the plaint the. 
plaintiff had alleged that the relationsbip 
of landlord and tenant existed between the 
parties, but this is not clear. It is also 
possible that the learned Judge, who deli- 


vered the judgment, was really construing. 


the plaint as set -out at the commencement, 
of the judgment. . The same learned Judge 
delivered the. main judgment of the Full 
Bench in Buta Shah v. Kalu (2). The judg-. 


ment relating to Case No. 386 of 1893 dis-. 


posed of by the Full Bench is instructive 
for the purposes of this case. In that case; 
the mortgage-deed provided that the mort-: 
gagee was to pay the land revenue; that the, 
mortgagor was to retain possession of the, 
land, paying one pand of sugarcane a year. 
as malikana and that on his failing to pay, 
this in any year the mortgagee might take 
possession of the land and on his doing sq 

(1) 19. P.R. 1893. . | 

(2)46.P. R 1804 (F, B.). 


1 
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interest and malikana would be equal. It 
was held.that the suit for possession by the 
mortgagee on default of payment of the 
malikana was cognizable by the Revenue 
Court, Roe, J., who delivered the main 
judgment, stated as follows: 

“Now, I think it clear that, in the case of 
an ordinary simple or collateral mortgage, 
where the mortgagor retains possession of 
the mortgaged property and a right to pos- 
session only accrues to the mortgagee when 
the mortgagor fails to perform the ordinary 
conditions of a mortgage, such as payment 
of the principal or instalments orjinterest on 
the date fixed, it cannot be said that the 
mortgagor holds under the mortgagee, or 
is his tenant.” 

' “On the other hand, it is not necessary to 
place the mortgagor in the position of a ten- 
ant that there should have been a formal 
surrender of possession of the property to 
the mortgagee, and a re-transfer of it to the 
mortgagor. E 

And that he further remarked about the 
case that “the mortgagee is to be.responsi- 
ble for the land revenue and that the mort- 
gagor, as a condition of retaining iculti- 
vating possession, is to pay a certain por- 
tion annually as ‘malikana’ and 
failure to do this will involve a forfeiture 
of the right to retain cultivating posses- 


Bion." 


follows: ` : 
' “Tn a case like the present where the pay- 


ment is described as qmalikana and the : 


mortgagee is made responsible for the Gov- 


érnment revenue, I think the better opin- 


ion must be that the propietary possession 
has passed to the mortgagee, and the mort- 
gagor holds the cultivating possession, not 
as owner, but as tanant.”’ 

Now, it would be observed that in the 
case before me the land revenue was to be 
paid by the mortgagor himself, though the 
payment to be made by him to the mort- 
gageo annually is described as malikana. 
That alone does not, in my opinion, imply 
that the mortgagor’ intended to create a 
mortgage with possession, and to hold the 
land after the date of the mortgage under 
the mortgagee. On the other hand, his 
undertaking to pay the land revenue clear- 
ly shows that he held the land as a pro- 
prietor and that the right of the mortgagee 
to take possession accrued only on default 
of the payment of the amount which is des- 
cribed as malikana. .We ought to look to the 
intention of the parties as expressed in the 


mortgage-deed and the pature of the trang. 


that: 


Rivaz, J., stated about the same case as 
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action and must not be guided merely by an 
expression which may have wrongly or loose- - 


-ly been used by the parties, t.e., the term 


“malikana” in this case. It is to be observ- 
ed that here the mortgagee is made liable 
to pay the land revenue only after pesseg- 
sion is taken by him. The word “apna” 
does not, in my opinion, lead to the infer- 
ence that the possession eriginally was that 
of the mortgagee. 

Reading the conditionsin the mortgage-. 
deed asa whole, I am inclined to hold 
that where the relationship of landlord ard 
tenant does not exist between the mortgagee. 
and the mortgagor in this case, and that 
the right of the mortgage to obtain posses-. 
sion of the mortgaged property accrues. 
merely on default of the payment of the 
annual sum of Rs. 30 mentioned in the 
mortgage-deed. 'The suit consequently is 
cognizable by the Civil Court, and Buta 
Shah v. Kalu (2) is not an authority for 
holding that ib was cognizable by the Re- 
venue Courts. ! 

With the. &bove observations Ireturn. 
this reference to the learned District Judge: 
with direction to proceed with the appeal 
on its merits. 


A. Reference returned, 


rê 


LAHORE HIGH COURT, 

First OrviL ApeEAL No. 854 or 1924, 

July 24, 1929. 

Present:—Sir Shadi Lal, KT., Chief 
Justice and Mr. Justice Agha Haidar, 
BIRAM DAS—P.uatntiFF—APPELLANT 

Tersus 
MANGAL SINGH AND OTHERS— 
DEFENDANTS — RESPONDENTS, 

Religious endowments—Suit for possession—Plaint« 
iffs duty to prove his title—Practice—Examining 
opponent as witness, highly objectionable—Gift of en- 
dowed property, validity of. 

‘In a suit for possession the plaintiff can succeed 
only on the strength of his own title and not by 
Sowing defects in the defendant's title. [p. 95, col. 


The practice of parties examining their opponenta 
as witnesses has been repeatedly condemned by the 
Privy Oouncil, is highly objectionable and should þe 
ao by the legal profession. [p. 96, col, 
A person who is in possession of endowed property ` 
for andon behalfof the foundation cannot make a i 
valid gift of any portion of it, . [p. 96, col. 2] ou 
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: Lala: Badri Das, R. B., Dr. Gokal Chand 


Narang, Messrs. Mehr Chand Mahajan, 


Abdul Haye, J L. Kapur, Krishna Dev, D. 
k. Mahajan and Sain Das Bhagat, for the 
Appellant. i 

Dr. Mott Sagar, R.B., and Mr. Dev . Raj 
Sawhney, for the Respondents. DS 


JUDGMENT.—In the - District of 
Ludhiana there is a dera of Udasi Fakirs 
in the village Rayan. The origin of this 
dera is unknown, and thereis nothing onthe 
record of the present case to throw any. 
light upon the rule of succession which 

. prevails in this dera. All that we know is 


thatone Teh] Das was the mahant of this: 


dera many years ago and that he had three 


disciples, namely, Dharam Das, Harnam. 


Das and Hira Das, Dharam Das died on 
the 4th May, 1915, and the dispute in the 
present litigation is who is entitled to suc- 
ceed him as the mahant of the institution. 
The plaintiff Biram Das has come into 
the Oourt on the allegation that he was the 
only chela of the deceased mahant, and 
that he was appointed mahant by the Bhek 
and the Panchayats "after his being admit- 
ted as the only and real chela of mahant 
Dharam Das.” 
Ram and a number of other persons in- 
cluding Gopal Das, the contesting defend- 
ant. Moti Ram contended that the 
plaintiff was not the chela of the last 


mahant, that Hari Das was the chela, and - 


that on the death. of mahant Dharam Das, 
. Hari Das was duly elected mahant in the 
- place.: There was the usual disputes in the 
mutation department between the two 
parties, namely Biram Das on the one side 
and Moti Ram and.his friends on the other. 
"Ultimately Moti Ram and his party suc- 
ceeded in obtaining the order for mutation 
“in their favourin respect of the revenue- 
‘paying property. The Revenue Authorities 
_ abstained from expressing an opinion on 
any matter relating to the merits of the 
respective claims put forward by the parties 
and mutation was effected simply because 


Moti Ram’s party was found to bein posses- 


sion, Some time afterwards Moti Ram died 
‘and two of Moti Ram's colleagues namely 
Lal Dass and Ranku Das who had fought 
on his side in the mutation proceedings re- 
linquished two-fifths of the land whicb, ac- 
cording to them, represented their share in 
.£he landed property in favour of the plaint- 
aiff, Gopal Das claims to be the mahant of 
. the dera, now that Moti Ram is dead. i 


The plaintiff brought the present suit.on: 


“47th March, 1921. He admits that defen- 
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He was opposed by Moti. 


^ 
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dants Nos. 7-9 along with defendants Nos, l- 
6are in possession. He accordingly sues 
for the possession of the property in suit. . 


: The trial Court in a particularly unsatis- 
factory judgment dismissed the. plaintif s 
suit, holding that the plaintiff had failed 
to prove that he was the chela of the last 


mahant Dharam Das, and had been elected . 


as mahant in the usual manner on the 
demise of Dharam Das. He has further 
held that the evidence on the record shows 
that Hari Das was the chela of mahant 
Dharam .Das and had been elected as 
mahant in his place on his death, The 
plaintiff -has come up to this Court in 


appeal. 
The plaintiff came into Court on the 


‘distinct allegation that he was the chela of 


the last mahant, and that he had -been 
installed as mahant in the place of the 
deceased Dharam Das in the customary 


‘manner by the Bhek and the Panchayats. 


It is in this capacity that he sues for posses- 
sion of the property in suit. It may be 


pointed out at once that in a suit of this . 


description it is for the plaintiff to. prove: 
his case. Hecan succeed on the strength 
ofhis own title and not merely by picking 


holes in the title of the defendants and 


showing thatit was a weak one, No less 
than 145 witnesses were examined on behalf 
of the plaintiff, (His Lordship referred to 
the plaintiffs evidence, proceeded:] We, 


therefore, agree with the finding of the — 
trial Court that the plaintiff has failed to . 


prove by reliable evidence that he was the 
chela of the deceased mahani,  . . 
' The plaintiff, apparently realizing the 
weakness of this direct evidence, has pro- 
duced a large number of witnesses: who 
have stated that ab various times the de- 
ceased mahant, Dharam Das, had admitted. 
the plaintiff to be his chela in their pre- 
sence. Without discussing in any. detail 
the evidence of these witnesses it may be 
stated at once that their evidence is highly 
unsatisfactory. A number of them simply 
make hearsay statements and introduce 
such irrelevant matter as “the general 
repute” of the plaintiff being the chela of 
mahant Dharam Das. We are not prepared 
to place any reliance upon this evidence, 
As already stated, the plaintiff came into 
the Court on the definite allegations, that 
he was the chela of the deceased mahant 
and that as such he had been elected by the 
Bhek and the. Panchayats-asthe mahant in, 
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succession to Dharam Das. The importance 
of chelaship was fully realized by the plaint- 
iff who emphasized that he was the. sole 
chela of the deceased in- ground No. 2 of 


the memorandum of appeal which has been 
filed in this Court. 


. The plaintiff has, however, produced a 
number of witnesses in order to prove that 
he was duly installed as mahant. in succes- 
' sion tothe deceased Dharam Das on the 
seventeenth day after his death.. He has 
strongly relied upon Ex. P-5 which pur- 
ports to be an extract from a bahi in which 
the names of many persons are mentioned 
and it is further recorded that each of those 
persons made a present to the plaintiff 
either of the turban or of some money along 
with the turban on the occasion of-his in- 
Btallation. 
*- E 0 * * 

Having regard to this evidence which 
has been produced on behalfof the plaint- 
iff, it-cannot be said that Ex, P-5 has been 
duly proved. 


The plaintiff, if he had any case at all had 
damaged.it very considerably by abstaining 
from giving. evidence, on his own hehalf. 


The facts on which he relied in support of ' 


his. ease would be particularly: within his 
personal knowledge if they were true, and 
the circumstance that he did notappear as 
witness inthe case to support his claim, has 
left a very unfavourable impression upon 
our mind. If he was ill-advised in this 
matter then the blame lies upon his legal 
advisers. We further notice that in this 
case the parties.have examined each other 
as a witness on his own behalf and have 
thus followed the practice. which had been 
repeatedly condemned by their Lordships 
of. ihe Privy Oouncil in numerous cases. 
We hope that this highly objectionable and 
embarrasing practice would be discontinu- 
ed by the legal profession in the Mofussil 
Oourts. As stated at the very outset, the 
plaintiff could only succeed on the strength 
of his own title. In our opinion he has 
failed to prove his title and his suit, there- 
. fore, fails. 


Itis notnecessary for the decision of 
this appeal to.discuss the. evidence or the 
merits of the case on behalf of the defend- 
ants. It is sufficient to say that according to 
the plaintiff himself, they were in possession 
andthe Revenue Authorities have order- 
ed mutation in theirnames. The learned 
dudge ofthe Court below has. held that 
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ihere' was - considerable amount of evidence 
which shows that Hari Das was the chela of 
Dharam Das and:that on his death he was 
duly elected as a mahant. 


 lhetrial Judge ‘has recorded dontea- 
dictory findings on one point. In One, place. 
he has found that Hari Das was present at 
the time when the Naib Tahsildar came 
immediately after the death of the late 
mahant, Dharam Das, and that his ornission 
to assert. his claim as the chela of the dead 
mahant, wasa point against him. At ‘the 
conclusion of his judgment the learned: 
Judge observes that itis possible that Gian 
Singh Zaildar induced Hari Das to sign 
the list (D/i8) after the Naib Tahsildar 
had left without disclosing the fact that the 
dera had been declared lawaris, The 
learned Judge goes on to say: 


- «Itis only this fact of signing the lists 


that goes against Hari Das and, viewed in 
this light, its effect is reduced to zero........ i 
Thus the report to the Zaildar and the sub- 
sequent lists which appear to go against 
Hari Das lose their edge against him." 


This method of dealing with the case 
is not ealeulated to, inspire confidence in 
the juagment. ' 


It is argued on behalf of the appellant 
that the. plaintiff is entitled: at any rate, 
to two-fifths of the property. in . dispute. 
because two of the supporters of Moti Ram 
namely Lal Dass and Ranku: Das in whose 
favour the mutation had taken: place, had 
relinquished their respective interests in 
favour of the plaintiff. Asregards this con- - 
tention, it must.be noted that one of them 
Lal Das withdrew his offer. In any event 
the plaintiff cannot derive any benefit-from.' 
it on two grounds: (1) he claimed the 
property as the duly elected mahant of the 
dera but failed to prove that he was the 
mahant, and (2) that the property being ad- . 
mittedly endowed property.and the defend- 


ants’ possession being ostensibly for and on. 


behalf of the foundation it was not.. within. ` 
the power of any one of them to make a 
gift of any portion of the property in suit 
to any one. 


The appeal, therefore, fails and is dismiss 
ed,. but having regard to all the circum- 
stances of thecase we make no- order ag 
to costs, j^ ME 
Appeal dismissed; . 


t., 
a 
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. his attention was drawn to tbe case of 


In e Peta Nagayya (3), in which it has 
been held that neither the issue of a pro- 
clamation,nor an order for attachment of 
property under r. 10 of O, XVf of the Code 
of Civil Procedure is a condition precedent 
to the imposition of a fine under r. 12 and 
he, in view of the conflict between the deci- 
sions of the Calcutta and the Madras High 
Courts, has referred this case to a Bench 
of two Judges, : 

The learned Counsel for the applicant has, 


-on the authority of the Oalcutta decisions, 


argued that the order of the learned Munsif 
was without jurisdiction and, the learned 
Government Advocate has supported the 
order on the grounds assigned by the 
learned District Judge. 

After giving the matter our best con- 
sideration, we have'come to the conclusion 
that the argument of the learned Counsel 
for the applicant is well founded and ought 
to prevail. 

The Oode of Qivil Procedure consists of 
that which is termed the “body of the 
Oode" and of the rules. The body of the 
Code is fundamental and creates jurisdic- 
tion, while the rules lay down the mode 
in which that juriadiction is to be exercis- 
ed. The body of the Code has to be read 
in conjunction with the particular prv- 
visions of the rules. The provisions rele- 
vant to. the -måtter before us are to be 
found in ss. 30 and 32, in the body of the 
Code and in rr. 10, 11 and 12 of O. XVI. 
Section 30 gives jurisdiction to the, Court to 
issue summonses to persons whose attend- 
ance is required either to give evidence, or 
to produce documenisetc,, ands. 32 veststhe 
Oourt with jurisdiction toissuea warrant for 
the arrest of the witness, or to attach and 
sell his property, or to impose a fine upon 
him, or to order him to furnish security for 


his appearance. The mode in which the, 
jurisdiction so vested in Gourt is to be 


exercised is indicated by O. XVI. lt 


follows, therefore, that the jurisdiction to 


impose fine can only be exercised in the 
manner laid down by „O, XVI. 


We, therefore, proceed to examine the 
provisions of the relevant rules of that 
order. The procedure to be followed by 
a Court, where a witness fails to comply 
with a summons, is provided for byr. 10 
and itis laid down by sub-cl, (2) of that 
rule that when the Oourt is satisfied that 


(3) 90 Ind. Gas, 991:48M. 941; 22 L. W. 332; 49 M. 


Dres (1925) M. W. N. 767; A. I, R. 1925 Mad: 


 BIRDÉY NARAIN V, EMPEROR. 


“State far India (2). 


| 69 
the evidence of the witness or the produc- 
tion of the document that he has been 
called upon to produce is material, and that 


the witness has, without lawful excuse, 
failed to appear or to produce the document 


inscompliance with the summons or has 


intentionally avoided service. the Court 
may issue a proclamation requiring him 
to attend to give evidence or to produce 
the document and by el. (3) of that rule the 
Court is further empowered “in lieu of or 
at the time of issuing such proclamation or 
at any time afterwards’ to issue a warrant 
for the arrest of the witness and “make an 
order for the attachment of his property 
to such an amount as he thinks ft, not 
exceeding the amount of the costs of attach- 
ment and of any fine which may. be impos- 
ed under r. 12". Rule IL has reference 
only to those cases in which an order of 
attachment has been passed. Then comes 
r. 12, which provides that "the Court may, 
where such person does not appear, or 
appears but fails so to satisfy the, Court, 
impose upon him such & fine not exceeding 
five hundred rupees as it thinks fif, having 
regard to his condition in life and all the 
circumstances of the case, and may order 
kis- property, or any part thereof, to be 
attached and sold or, if already. attached 
under r. 10, to besold forthe purpose of 
satisfying all costs of such attachment, 
together with the amount of the said fine 
ifany". In thecase of Ram Gopal Chet- 
langia v. Secretary of State for India - (1) 
a learned Judge of the Caleutte High Court 
held, that the Court can only proceed under 
r. 12 where there has been a ‘previous order 
of attachment of property under r. 10, 
and repelled the contention that r, 12 must 
be read immediately-after the first clause of 
r, 10, that is, that a Court has jurisdiction’ 
under r. 12 to impose a fine, on.a witness 
who has failed to obey.the summons issued 
by the Court, though the Court has not 
passed an order of attachment, Ag already - 
stated, to the same effect is the decision of 
another learned Judge of. the same High - 
Oourtin Ashutosh Mullick v. Secretary of 
Ono -the other hand, 
two learned Judges of the. Madras High: 
Court in. In re Peta Nagayya (3) 
held thata Court has jurisdiction under: 
r. 12 to impose a fine on a. witness 
simply on the ground of the failure 
of the witness to obey. the summons of the 
Gourt, and that it is not at all necessary 
for the exercise of jurisdiction under that 
rule to issue a. proclamation or to issue A. 
warrant or pass au order for attachmen} 
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of property under -cls..2 and 3 of r. 10; ~ ‘such person’ in r. 12 cannot have--reference 
The learned. Judges -were of opinión that -to a person who; has not been called upon 
= “to say that^a Judge cannot fine à witness. by a proclamation to attend the: Court, on 
"for disobedience of summons unless the a particular date, or against whom procéed- 
* preliminaries are first gone through of ings haye not been taken under cl. 3 of 
~- attaching. his property or-issuing &'pro- r;10. ^  . DEM - @ uq 
^ elamation against him is to put an unneces- -` ', We are further of opinion that if a pro- 
sary. limitation on the powers of Court to “Glamation has been issued under cl. 2; the 
-deal with the refractory witnesses," - ; passing of an order for attachment, or the 
There is no decision ‘of: this Oourt to' issue of a warrant under cl. 3 ofr. 10 is 
guide us in the présent matter but, on an not essential to .vest the Oourt with juris- 
"^ examination of the provisions of ss. 30 and ‘diction ‘to proceed under r. 12, but if no 
. 7- 82:and of O- XVI, rr..10 and 12 we are, with proclamation has been | issued then ‘thee. 
“all respect, unable to agree’either with the: -Court "cannot impose & fine under, r. 12 
. decisions. of.the' O&leütta High'Oourt- or | without either issuing a warrant or.passing 
* with the decision of.the Madras- Hlgh an order for attachment. Thé. issue.of a. 
. Court. * "e = (177 , * warrant ‘or the. order of attachment. con- 
“In our judgment the Court can only pro- templatéd by cl. (3)is. entirely in the dis- 
~ ceed. under f. 12.-when the provision’ of. cretion of: the Court, and may be. made 
cl. 2.or cl. 3 of. r. 10 “have been complied ' to take the place of proclamation,. or may 
^ with. In other-words' fine can be imposed” be in addition to the isaue of ‘proclamation. 
"on & witness under r: 12 only where the’. In short, the conclusion at.which we. 
Court has already issued a proclamation, have arrived.is as folows:— . . . > 
- calling upon the witnees to attend to give /'^ An order under r. 12 can be paased only. 
evidence -or to attend to'produce the | (1) If a proclamation. has. been. issued 
^... document, or has issued a warrant of.arrest undercl.(2)ofr.10, or  . .2. |. 
+ or passed an order “for attachment- of —- (2) Itno proclamation has been issued, 
- property. -The words “such a person':in^^ either: a warrant. hag been. issued: for the 
^: ri- 12. clearly have reference to the. pérson~"‘arreat of the witness or an.order for attach- 
-tò whom. proclamation has been issued “merib.0f his property. has been passed, or: 
~ under cl. (2). of r. 10; or against whom’: - (3) If a proclamation as well. asa warrant 
- proceedings have been taken urndér cl: (3) has been issued or an order for attachment. 
-of X. 10 and who. doés' not appear, of'the property of the.witness has been 
-. Or on appearánüde fails to satisfy the Court: passed, 7 ^ . .. "XA 
“that he had lawful excuse for not-obey-: ^ Ifneither of these conditions are satisfied. 
` ing - the summons of' the Court.’ The. the Oourt has no jurisdiction ‘to impose fine 
reasons assigned: by the learned Judgés.of ^ undef r.19.; ^ > aaa Sule es ae 
` ‘the “Madras High Court “for Holding that ' ‘Tt farther appears “to, us,that the power. 
the words “such person”: in r. 12 have: ‘of the’ Court, to issue. & proclamation ‘cra 
reference -to'a person to whom a: summon ` "warrant, or to pass an order for attachment, 
- has- “beén: issued “and who has failed: to or to’ impose .a ‘fine’ is circumscribed:.by 
‘attend. does not. commend itself to us. . other limitations, " By.:s. 30..the Court: is 
*"Rule12 provides not*only- with respect to^ authorised to issue summonses to persons. 
casos. where “the witness does not appear” only when their attendence is required. to 
“but also with respect -to cases where “the give evidence etc., and by s. 32 the Court. is. 
witness. appears -but- -fails to satisfy” the” given the power to enforce the "attendance" 
Oourt that -he -had lawful excute for ‘not’ ‘of such person for that purpose by.impos- 
, < appearing. To accept. the interpretation ing a fine... In other words, fine can.be. 
` put by the learned Judges of the Madras imposed only On a. person who is required: 
High Oourt^would be to totally ignore the..-to attend the Court in ,conneotioón “with. a 
following words in r.12:—''or appears: but. _ case-and. who - does not appear in obediéice 
` fails to satisfy the Court." - MEC to the summons of..the Oourt,ànd noton 
^. “The ^words quoted 'abóve “cannot ‘have a. person. who: after his failureto attend“on 
“referénce to &-witnees who has failed to’- the date- for which he ‘wes summoned, is 
~ attend the Court on the date for which ‘he, . not required ‘to give evidence'or prodüce a 
- “was sutamoned-to appear but have appli- document.and has not been called upoii to 
'  e&tion to the case of a person who “having. appear on a subsequent date. In the present 
: failéd to. obey ‘thé - summons’ of the Court case, as we have already stated, the appli- 
‘appéars on à subsequent. date to show cause cant's attendance. was: not-at all necessary, 
: for his failure and, therefore, the words for the ‘purpose of giving evidence ag-: -7 


~ 
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the case was decided on a preliminary 
point, - i ; 


5 - 


Equally 80, the. Court can issue a pro- 
clamation under: el. (2) of r. 10 only. on 


being satisfied that the’ evidence -of the 
wifness or the. production of the document 
“which is called upon to: produce is material 
and that-he has, without lawful. excuse, 
' failed to attend or to produce the. document. 

Before elosing our judgment we would 
like to say a few words as regarde the 
observations of the learned J ud ges ‘of the 
Madras. High Court that to:interpret the 


` sections- and -rules noted above as we do: 


must lead to “a great and. unnecessary 
limitation où- the. powers of Courts to deal 
with refractory . witnesses”. 
settled: rule of interpretation that, where a 


question arises as to: the construction of. 


the. particular provisions of a Statute, the 
proper course is in the firat instance to 


“ examine the lar guage of the Act and to ask ' 
what is ita natural meaning”. If the mean-: 


ing is plain, it is not permissible to give 


ago-by to that meaning simply on. the. - 


ground that-that meaning would lead-to-un- 
desirable results. In our judgment it is not 
within the province of a Judge to disregard 
orto go outside the letter of the enactment 
according to its-true construction. :- 
For the reasons that we have.: given 
above we allow this application, set aside 
the order imposing fine on the applicant 


and.direct that the fine, if paid, be refund-: 


ed to him, . 


A. | Application allowed. 


— 


“ALLAHABAD HIGH COURT. 
“SECOND Orvin Appzat No, 211 or 1927, - 
NG July 19, 1929. i 
' Present:—J ustice Sir Shah Mohammad ` 
Sulaiman, Kr., and Mr. Justice Pullan - 
MOHAMMAD SHAFIQ ULLAH KHAN 
ba —DEFRNDANT—APPRLLANT ` ` 
2m | versus l 
MOHAMMAD SAMI ULLAH KHAN 
ih —PLiINTIFF—RRESPONDENT. 
Transfer of Property Act (1V of 1882), ss. L1, 52, 74 
—S.41, whether can óverride's. 52—Transféree pen- 
dente lite paying off prior encumbrance—Right to 
subrogation —Intention to keep alive—Presumption. 
Section 41 of the Transfer of Property Act cannot 
override s. 52 of the said Act. [p. 103, col. 1] : 
A plea of lis pendens cannot, therefore, be defeated 
by a plea under s. 41 of the Transfer of Property 
Act that the purchaser was a bonajide purchaser 
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from an ostensible:owner, [p. 102,:col. 2.]. 
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` `“Faiyaz Husam Khanv. Prag Narain (1), referred 
to. . i . 

_ Ifa transferee pending a suit has ‘paid offa prior 
incumbrance ‘and is entitled under the law to claim & 


chatge in respect of such payment the doctrine of lig , 
„pendens would not affect-hisright to claim ‘such ~ 


charge, ` [p. 103, col. 1.] 
. lt&eannot be laid down. 


-gageo pays an additional sum to discharge a prior 


. mortgage s. 74of the Transfer of .Property Act 
would apply and an intention to keep the prior mort- 
“gage alive wil be presumed: but where the prior 
mortgage-debt is-paid off out of the amount left in the . 


: that. in every case where & 
| subséquent mortgagee pays off a prior mortgage heis . 
entitled to subrogation. Where a subsequent mort- . 


~~ 


. hands of the subsequent mortgagee for which there is‘ - 


achargeunder the dead itself that section is not ap-- 
plicable and the real intention has to be ascertained, . 
~ from all the surrounding circumstances. [p. 103, col. 
- 2; p. 104, ool. 1.] ME mE l 


Second civilappeal from `a decree of the 
‘District Judge, Aligarb, dated ihe 31st of 


May, 1926, modifying that of the First- 
. Additional Subordinate Judge, dated the21st 
: of December, 1925. Saey ajak a ge 
Messra. T: A. K, Sherwani, Mahmud Ullah 


and-P. L Banerji, ior. the Appellant. 
Mr. A.-M. Khwaja, for the'Eespondent. 
- * « JUDGMENT. 
Sulaiman, J.—This is a defendant’ 


- 


Shafiq Ullah Khan, is admittedly his son. 


-- There were three other persons, Nuh Ullah,. 
Hakim Ullah, and Halim Uliah defendants 


Nos. 1,2 and 3 who asserted themselves to 
be the legitimate sons of Inayat Ullah Khan 
but whose legitimacy h&d been denied by 


Shafiq Ullah Khan. The names of these 


four persons were entered inthe revenue 


` papers against the property left by Inayat 
. ' Ullh. l 


The mortgagee, Ahmad Said Khan, brou ght 


. & suit on his mortgage and obtained a decree 


forsale. In 1919 Shafiq Ullah Khan „paid 


: one-fourth of the decretal amount and got a 


one-fourth share of the mortgaged property 
released from the mortgage. ` 


On the 19th of May, 1920, the defendants’ 


Nos.-1, 2 and 3 borrowed. Rs. 1,000 on a pro~ 


' miesory note from one Tota Ram and on the : 


20th of May,1920 they deposited the amount 
and thereby partially discharged the mort- 


~ gage-deeree. 


On the 19th of July, 1920, the defendants 
Nos. 1,2 and 3 executed 8, mortgage-deed 
in favour of the plaintiff-respondent Sami 
Ullah Khan for Rs. 3;000. Itis this deed 
which is the basis of the present suit, The 


> 
E 
. 
à 
P 


` 


-> appeal arising out of a suit for recovery of ` 
- money by sale. It appears that one, Inayat . 
- Ullah Khan was the former owner of the 
property in suit and made a simple mort-. 
“ gage in favour of Ahmad Said Khan for ~ 
Ra.-6,000- on the 12th of June, 1912. Ho. 
died in 1916.. The defendant,: Muhammad: 


— 
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mortgage-money consisted of the following 
` three items, Rs, 1:0 previously taken for 
expenses of the deed, Rs. 1,020 left with the 
mortgagee to be paid to Tota Ram, and 
Rs, 1,800 received in cash at the time of the 
registration. So far as the deed went thera 
was no recital of the necessity for borrowing 
Re. 1,800. It is, however, clear that Rs. 1,£00 
were paid before the Sub-Registrar in the 
afternoon of the 19th of July, 1920, to the 
mortgagors and the mortgagors deposited 
Ra. 1,783-7-9.in Court on the 20th of July, 
1920, and thereby discharged the outstanding 


... balance of the decretal amount. 


It may here be ‘mentioned that just four 
days before the mortgage, namely, on the 
15th of July, 1920, Shafiq Ullah had institut- 


ed a suit against Nuh Ullah and others for 


recovery of possession of theproperty stand- 
ing in their names. 

This suit was dismissed by the first Court 
in 1921 but was ultimately decreed by the 
"High Court on the 8th of June, 1925, and the 
decree of the High Court was affirmed by 
their Lordships of the Privy Council on the 
2nd of May, 1929. It was accordingly held 
inier partes that Nuh Ullah and the two 
others were not the legitimate sons of Inayat 
Ullah and that Shafiq Ullah was the sole 
heir to the inheritance left by him. 

"On the 10th of August, 1925, the present 
suit was instituted by the mortgagee Sami 
Ullah against Nuh Ullah and others. By a 
subsequent order Shafiq Ullah Khan algo 
was brought on the record, 

- The principal pleas taken by Shafiq Ullah 
Khan were that.the mortgage had been 
taken pendente lite and was a nullity as 
against him, that Sami Ullah Khan was not 
-abona fide transferee from an ostensible 
owner and that he had no right to maintain 
the suit. 

The first Court decreed the claim for a 

portion of the amount and dismissed the 


rest of the claim. Two appeals were pre- | 


ferred before the District Judge wh 

ers the claim in full. St 
. On the question ofthe benefit of 5.41 of 
the Transfer of Property Act the finding of 
the lower Appellate Oourt is that Bami 


Ullah had no knowledge of the institution 


of the suit by Shafiq Ullah, that he 

in good faith and took the property rim 
Nuh Ullah and others believing them to 
have title and that this belief was. induced 
in his mind by the previous conduct of 
Shafiq Ullah Khan who had allowed the 
names of Nuh Ullah and others to remain 
in the revenue papers and had allowed them 
(o remain in possession of the property. He 
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accordingly held that the mortgagee Sam 
Ullah was protected under 8.41 of 
Transfer of Property Act and Shafiq Ullah 
Khan was estopped from setting up his own 
title. In the opinion of the learned Judge 


during the pendency of the suit did not help 
the defendant because the principle of 
lis pendeng could not operate to set aside the 
estoppel. MS 

Under s. 52 ofthe Transfer of Property 
Act during the active prosecution of a suit 
the property in disputecannot be transferred 


- or otherwise dealt with by any party so as 


to affect the rights of any other party under 
any decree that may be made therein. The 


. section isimperative and becomes operative 
~from the very moment of the institution of a 


bona fide suit which is not in any way 
collusive: Faiyaz Husain Khan v. Prag 
Narain (1). It would, therefore, follow, that 


-the mortgage in favour of Sami Ullah Khan 
. was invalid as against Shafiq Ullah. Khan 
“when ultimately he succeeded in the suit, 
It is, however, argued that the effect of the 


‘estoppel arising under &.4l is to prevent 
“Shafiq Ulah Khan from exercising his 
‘option to avoid the transfer under s, 52, Now 
un Jer s. 4l, notonly should the traneferor 


be the ostensible owner of the property with - 


the consent, express or implied, of the true 
owner but he mustalso transfer the same 
with such consent exprees or implied. There 
can beno doubt that the adverbial clause 
‘with the consent express or implied’ 
modifies not only the verb ‘is’ but also the 
verb ‘transfers’. It must, therefore, be held 
‘that the consent, express or implied, must 
continue up to the time of the transfer. . 


If the principle underlying s. 52 were 
based on the presumption of a constructive 
notice of the pendency ofthe suit by persons 
who take transfers from the parties thereto, 
the conclusion would be clear that the 
previous consent, express or implied, must 


be deeméd to be revoked by the subsequent 
constructive notice of the pendency of the ` 


suit. Story in his Equity Jurisprudence 


has put forward the proposition that the ` 


doctrine of lis pendens is based on some such 
constructive notice. I am of opinion 
that the remark of their Lordships of the 
Privy Council in the case of Faiyaz Husain 


Khan v, Prag Narain (1) precludes us from ` 


saying that the doctrine of lis pendens is 
founded upon any equitable principle of 


E 4:50. L. J. 563; 17 M. L. J. 203; 9 Bom, 


3 L R 
56;-2 M. L. T. 191; 100, 0, 314 (F. O.), QU OE 


the 


(1) 29 A. 359; 11 C. W. N. 561; 24 I. A. 102; 4 A. L, 
: | 


-.the fact that the mortgage had been taker . 
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implied or constructive notice. All the same 
it is perfectly clear that when the Oourt is 
to record a finding whether a transfer takes 
place with the express or implied consent 


of the true owner it must take into account : 


thefactthat before such transfer the suit 
which is to establish the title ofths principal 
owner against an ostensible. owner was 
actually pending and theconsent ifit had 
existed before had been definitely revoked, 
The institution of the suit is initself a very 
strong and unmistakable proof of the fact 
&hat the consent did not subsist. I would 
not go so far as to say that a consent express 
or implied, once existing, can be. revoked 
Secretly without intimation to the parties 
who are acting upon that consent, but I have 
no doubt in my mind that the estoppel 
arising unders. 41 cannot bs such as to 
override the imperative provisions of s. 52. 
Cases of an express consent given while a 
suit is pending or is intended to be filed may 
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' have not-appealed from the decree passed 


^ amount toan existing fraud which would. 


alter the position of the parties completely. 
But in the absence of such fraud I do not see 
how section 41 can override section 52, Sec- 
tion 41 is a general section dealing with 
estoppel in the circumstances mentioned 
therein. Section 52is a special section which 
applies to-transfers during the pendency 
of a suit. -In the presence of a special pro- 
vision of law applicable to pending suits, 


the general provisions of estoppel contained: 


in section 41 would not apply. I have, there- 
fore no hesitation in holding that in spite of 
the finding of the District Judge that Sami 
Ullah Khan took the mortgage in good 
faith from an ostensible owner believing 
him to be the true owner and without 
actual knowledge of Shafiq Ullah's suit, the 
transfer taken by him is voidable at the 
option of Shafiq Ullah and the latter cannot 
be deprived of the benefit of section 52 of 


any supposed estoppel operating against. 


him. In this view the plaintiff's suit based 
on an enforcement of the mortagage taken 
pendente lis cannot be sustained. 


If, however. he has paid off & prior in- 


cumbrance and is entitled under the law to 
claim a charge in respect of such payment, 
the doctrine of lis pendens would not 
affect him, for the taking over of the prior 


debt would not amount to any dealing with, 


: the property in suit. It would be a mere 
continuance of a pre existing paramount 
liability. 


The next question is whether the plaintiff 


is entitled to any decree for money against 


-> Bhafig Ullah Khan, The other defendants 


against them. : l 

The learned District Judge has found as 
a fact that having regard to the close proxi- 
mity of the dates and the other cireum- . 
stances there can be no doubt that Rs. 1,800 
borrowed on the 19;h of May was deposited 
on the 20th to satiefy Haji Ahmad Said 
Khan’s decree. He has not definitely re- 


. corded a clear finding, but having regard to 


the fact that he has believed the evidence 


of Sami Ullah Khan and Nuh Ullah Khan, 


we may assume that the money had been 
borrowed. by defendants Nos. 1,2 and 3 in 
order to satisfy the mortagage-debt. The 
Oounsel for the party has to concede that 
there is no direct evidence on the record to 
show that at the time when the money was 
borrowed. by Nuh Ullah and others from 
Sami Ullah there was an understanding 
that on the payment of the mortgage-decree 
the security would be kept alive for the 
benefit of the subsequent mortgagee Sami 


‘Ullah Khan. - The evidence on either side 
on this point is nil and we have, merely to 


depend on presumptions. 

It may be taken as settled. law that the 
mere fact that a previous mortgage has been 
paid off is not conclusive to decide that 
that mortgage has not been extinguished; 
Mohesh Lal v. Mohant Bawan Das (2), That 
was a case of the purchaser of the equity 
of redemption and not of a subsequent 
mortgagee, but the principle laid down 


therein has been applied by the Courts to 


the cases of subsequent mortgagees also 
provided there are no intermediary incum- 
brances. Woomesh Chandra Loskar v, Roma 
Nath Barman (3), Chellamcherla Kalagayya 
v. Maummareddi Yanadamma (4), Kanda- 
and swami Naicker v. Venkata Reddiar (5) 
and Umrai Lal v. Rukmin Kuar, (6). 

In fase of these authorities I do not think 
that it can be laid down thatin every case 


` where a subsequent mortgagee pays off a 


prior mortgagee he is entitled to subroga- 
tion. Where the prior mortgage-debt is 
paid off out of the amount left in the hands 
of the subsequent mortgagee for which 
there is a charge created by the deed itself 
s. 74 would apparently be inapplicable. 
That section implies a tender by the subse- 
quent mortgagee on his own account and 
not as an agent of the mortgagor and gives 


(2) 90. 961 at p. 977; 10 I. A.62;130.L. R., 221;7 
Ind. Jur. 332; 4 Sar. P, O, J. 424 (P. O.). 

(3) 1 Ind. Cas. 683. 

(4) 9 Ind. Oas. 139; 9 M. L. T. 258; 21 M. L. J. 180. 


(5) 91 Ind. Cas. 577; 22 L. W. 238; A. I R. 1925 Mad, 
19. 
Uo 35 Ind. Cag, 647; 14 A, L, J, 953, 
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to:him:a charge which would not otherwise Shafiq Ullah is hopelessly beyond time.- It -- 
have existed. In cases where money is paid” would undoubtedly be governed by Art.61 a 
out of thé' sums: left inthe hands ofthe ofthe Limitation Act, being -money pay- :: 
Subsequent ` mortgagee=-the -hypothécated ` able to the plaintiff for money paid for the ~ 
X property is already-a security for the entire’. defendant. The suit; was. brought much. - . 
amount, - It, "therefore, seems to-me-that -more than-threé-yédrs after-such payment. cane 
although in-casés:where the subsequent ^ I would accordingly allow-the appeal sad: ~ 
mortgagee: pays ‘an Additional: sum to ~ setting aside the decree of-tbe lower Ap-” 
which: s. 74 would be'ápplieable;no' enquiry `- pellate Oovrt -dismiss ihe: plaintiff's . suit - 
, Anto the intention-to-keép-the debt -alivé'is- in toto. 2m. E MN gas 
. required to~be-made, the- real intention - Puhan, J.—I am inagreement with-the- - 
bas. to be ascertained Hin: other-cases and: J udgment of my learned:brother but wish to-- - 
such intention, if nof expressly declared;- add--a few observations on two ‘of the- 
can-only- be inferred from all the.surround- ~ quéstions raised.’ -The first question is the- `- 
ing circumstances. -In ‘the present case alleged conflict between: x. 41-and 52 of the -` 
I have already stated that the mortgage- -Transfer of Property Act. Section 4L is a pro--- 
deed did not-itself recite the necessity for -- vision-wbich .can be invoked by-the trans- `. 
Rs: 1,800. If the motigageée intended to-keep-- fereé who has received property - by trans- --- 
it alive one. would have expectéd him. to` -fer from -the ostensible owner, And the - 
take care to have a clear statement recordéd^" section provides that in order- to defend Y 
to that effect... On the plaintifi's own show- -the transfer of such.a nature the transferee ` 
ing he ¿believed that his mortgagors were- must show that he had. taken. reasonable `- 
the true owners and theré.was no-apprehen- - care to ascertain that the -transferor bad- ^ 
sion in his mind that any other claimant: power -to make ‘the transfer and has acted - 
would come forward to oust him. It isalso in good faith. Taking reasonable care in--’-- 
clear that there was no other intermediary: : volves some enquiry: as to the opinion of -: 
mortgage. Thus-there was- no apparent -other persons interested. in tihe- property, 
reason why -thè mortgageé should intend -andthe section lays down.as a preliminary =” 
to keep alive the previous meértgagé-debt-- that-the transaction-must be -with the cone- - 
for the payments--of which-the money.was ‘sent; expreéss:-or implied, of such peréons,: + 
being advanced. ` In this connection-it-may -- 1t is not- enough for the transferee tó say: -- 
also. be noted that-the old mortgage had‘ that as far-as he knows. the-other persons: * 
merged into a decree and was no longer-in - interested. in--the property have no'objee--^ 
existence as a mortgáge;and allthat-was -tion to the transfer, He must take some -2 
left to be done waé “to save- the. property- definite step to ascertain whether they con:-- ~ 
from sale by psymént -of thé deéretal sent-or not.- This again does not mean : 
amount. We also have: the- fact thatthe that-they-consented- in the past, but thé. - 
amount was taken by the mortgagors in transfereé-must ascertain if they consent at-: - 
.cash and paid by them directly. ahd not -the time ‘of. transfer, A -person who has - 
left in the hands: of the mortgagee for the filed a suit challenging the whole right of - 
discharge of the prior debt. It could “the trunsferors:to dispose of the property, ` 
never have been the intention of the par- ipso facto does not consént to the transfer, Es 
ties that the previous mortgage-debt would The fact that such a suit has been brought - 
be kept alive for the benefit of the sub- in good faith is one which the-transferee. - 
sequent mortgagee as against the mortga- "must.be able to ascertain by taking rea- ` 
gors. In the absence of any direct:evidence - sonable care. Section 52 states the law as to 
or of any circumstance indicating why. the transfer of property when a: bona fide "en 
there should have been' a reason -for enter- suit haa been brought challenging the right: 
taining the intention to keep the previous :.of a transferor. I woüld Bay that this section 
mortgage-debt alive, it is impossible to hold.--overrides s. 41. 1 would rather say that - 
that the previous mortgage-debt was not -the sections àre mutually exclusive, Where ~ 
extinguished by the payment, but was kept -a suit such as that brought by Shafiq Ullah’ D 
alive for the benefit of-the subsequent has been instituted prior tothe transfer 6, . ` 
mortgagee. M. - ^" - ` 41 does not arise.” EE ae 
_Hiven if we assume that.the subsequent Sesondly, I wish to add afew words on ^ 
mortgagee has himself paid the amount of the subject of subrogation. The only. ^ 
the prior mortgage which Shafiq Ullah was section of the Transfer of Property Act ` 
bound by law to pay and the case is covered which applies to subrogation is s. 74, and 
by s. 690f the Oontract Act. and he isen- that section is confined entirely to a case of- . 
titled to be reimbursed, the :claim againgt; a subsequent mortgagee who tenders the: °° 
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‘amount of his mortgage to the- next prior 
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.mortgagee. On . general principles I .am. 


averse to extending Indian Statutesin order: 


to make.them'cover'analogous ‘cases. .The- 


proposed -extension in the presents Case.: 


appears to me to be objectionable on several `- 


grounds. In thé first; place Thave seen no. 
authority which would permit a plaintiff :to. 


base his claim on a principle which is.in* ~ 


tended to be set up as a ahield, but not used ' : 
as & weapon ofoffence. Again, even if it. 


were granted that the plaintiff can base his 
snit on such a plea it-appears to me that he 
must hava made his intention clear at the 
time when heentered into the transaction, 
and not kept it in reserve for use when he 
is seeking his remedy by litigation. When 
the. plaintiff advanced the money on this 
mortgage he had possibly the knowledga 
that the cash advanced by him was to be 
spent in paying off the prior mortgage, but 
it is impossible .to infer either from the 
facts known to us or from the probabilities 
of the case that he.had any intention of 


reviving in his own favour the prior mort-. 


gage which had already been merged in a 
. decree of the Court. Lord. MacNaughten in 
the case of Liquidation Estates Purchase Co. 
v. Willoughby (7) laid.stresson the import- 


ance of the intention ofthe parties at. the. 


time. He said: “The answer to this question 
depends upon the intention of the parties 


at the time and that intention must be. : Mz. N. P. Asthana, for the ‘Respondent. ° “= 


found from the terms of the deed and the 
circumstances under which it was execut- 
ed.". For these reasons I agree in the order 
proposed. ` : 

By the Court,—This appeal is allow- 


ed and the decree of the lower Appellate 


Court set aside and the plaintiff's suit is : 


dismissed in toto. But having regard to the 
finding of the District Judge that the plain- 
tiff acted in good faith and was induced . by. 
the previous conduct of Shafiq Ullah Khan 


“to believe that his mortgagors were the true - 


owners, we think that this isa fit case in 
which the parties should bear their own 
costs throughout. Z2 zx 

AL. Appeal allowed, . 
(7) (1898) A. O. 321; 67 L. J. 
14 T. L. R. 295; 46 W. R..589. - 


Oh. 251; 78 L. T. 329;. 


a 


"by the Tahsild 
..and thereupon 
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ALLAHABAD HIGH COURT. 


: LETTäus PATENT ApPEAL No: 90 oF 1927; 


: December 14, 1929. 
= Present; —Mr. Justice Mukerji and- 
: ‘Myr. Justice Bennet;. ... 


- JAGANNATH PRASAD .—Ónixoros-. - 


0051. APPELLANT o T% nx 
-Ln.775... Versus. . Sa G 
SHEO-NARAIN-—DzoREE HorpEr— . 

U^ ^ RESPONDENT.. 5. .. a 


Civil Procedure Code (Act V of 1908), 0. XXI,” 
57, Sch. I1I—H«ecution.of- decree by Collector— Order 


‘removing case from file’, whether extinguishes attach- ^ 
ment—Collector, jurisdiction ‘of, to withdraw attach- - 


ment—Prdctice—Letters Patent Appeal—New plea ` ! | 
Where a Oollectorto whoma decree had been sent . 
for execution made an order to the following effect : ^ 


“The judgment-debtor is dead. The decree-holder is 
absent: 
filed (dathil.daftar ho) and that the -papers received 


from the Civil Court be returned to the. same” : 
Held, that the order did not amount to dismissal 


. 
— 
ki 
m 


-It is ordered that the case be removed from .- 
the list of pending cases.(kharij ho) and the papers be . 


of theapplieation for execution but amounted, only: ^ 
to staying the proceedings for the .time being andit . 
did not, therefore, put an end to the - attachment .- 


previously effected by the Civil Court 


, Held, further, that the Collector has no jurisdiction ^ 
to withdraw an attachment effected’ by a Civil Court: : ; 
It isa settled rule that in a Letters Patent Appeal ` 


oints not urged before: the single 
e allowed to be taken. . — o- 


_ Letters Patent Appeal 


- 


against a judg- ~: 


Judge. wil not | 


ment of Mr. Justice Dalal, dated:the 27tH: = 


of July, 1927. > - 


Mr. S.S. Sastry, forthe Appellant. - 


x ea 


JUDGMENT.—The only point to be 


decided is; whether the order of the Ool- `- 
-Jeetor dated 4th of November, 1924, operat- ^ 


E 
x 


~ 


- 


ed to remove the attachment which had — 
been validly made by an order of the | 


Civil Court. 


- 
~ 


It. appears that a decree was obtained — 
by the respondent Sheonarain against one - 


“Ram Lal who died joint with the appel- ." 


lant Jagannath. In the lifetime of Ram: 


Lal, an attachment of his share of the pro- 
perty had been obtained by Sheonarain. 


After attachment the decree was sent, to 7 


the Oollector for execution, by the Munsif; 


"While the matter was still pending before | 


the Collector, Ram Lal died. “The Oollec---- 


toron Z7nd of October; 1924, was informed ~~ 
ar that Ram Lal was dead: 
he directed that the decree- -- 


^ holder should be informed of the fact and ` 


3 


“the ease should be taken on the 4th of: 
“November, 1924. On that date the Oollec- — 
. tor passed the following order :— 


. «The judgment-debtor is dead. Thà 
decree-holder is..absent. It is ordered tlat 


“the case be removed from the list of penda. 
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ing cases (kharij ho) and the papers be 
filed (dakhil daftar ho) and that the papers 
. received ‘from the Civil Court be return- 
ed to the same.” On the death of Ram 
Lal the decree-holder applied to the Civil 
Court; which was the only Court before 
which an application for bringing on the 
. record the legal representative of the judg- 
ment-debtor could be made, to bring Jagan- 


nath on the record. Jagannath having - 


been duly placed on therecord, the.decree- 
holder applied to the Civil Court for the 
papers being again sent to the Oollector, 
So that the latter might proceed with the 
execution of the: decree, 

The Civil Court, however, thought that 
& fresh application asking for attachment 
was necessary. Accordingly a new applica- 
tion was put in on 9th of December, 1924. 
When a fresh proceeding purporting to 
be & new attachment was taken, Jagan- 
nath came in with the objection that he 
was: the sole owner of the property attach- 
ed, and whatever interest Ram Lal pos- 
sessed in the property had disappeared, on 
the principle of survivorship of the Hindu 
Law. 'This raised the question wheter the 
attachment, which had been effected on. 
22nd of April, 1924, in the lifetime of 
Ram Lal, was still subsisting. 

‘The first Court upheld the objection of 

Jagannath and dismissed the application 
for execution. The lower Appellate Court 
held -that although the family of Jagan- 
-nath and Ram Lal was joint the original 
attachment held good. That view has been 
accepted by a learned Judge of this 
Court and hence this Letters Patent 
Appeal. 
. The only point that was argued before 
the learned Judge of this Court was that 
the order of the Collector dated 4th of 
‘ November, 1924, was, in effect, an order 
dismissing an execution application for 
default of the decree-holder, and that, 
therefore, that order operated to release the 
attachment. 

We are of opinion that this point has no 
force at all. To start with, the Oollector 
did not dismiss the execution application 
for default, Wo have interpreted, in this 
Court, an order purporting to shelve papers 
as an order not amounting to dismissal 
of an applieation for execution but. only 
as amounting tostaying the proceedings 
for the time being Apart from that, the 
Collector had no jurisdiction to withdraw 
the attachment effected by the order of the 
Civil Court. 
tachment subsists, 
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A new point was ought to be taken 
before us. But it is a settled rule in a 
Letters Patent Appeal not to allow a fresh 
point to be taken, namely, a point which 
had never been urged before the single 
Judge. "er m m. ee 

We note that the point sought to -be 
urged was not even taken inthe memoran- . 
dum of appeal In the resultthe appeal 
fails and is dismissed with costs. . »" D 

A. Appeal dismissed, 





ALLAHABAD':HIGH COURT. 
SECOND Civi, APPRAL No, 1296 oF 1927. 
E July 15, 1929, 
Present :—Mr. Justice Mukerji and 
Mr. Justice Niamatullah. 
M.ABDULLAH KHAN— PLAINTIFF 
. — APPELLANT 


versus : 
KANHAIYA alias MAULA DAD 
KHAN AND OTHERS—DEFENDANT8— 
; - RESPONDENTS. |. 
Agra Tenancy Act (III of 1926), s. 8 (6), s. £4—Lam- 
bardar.taking possession from tenant—Co-sharer, whe- 
ther entitled to possession as against lambardar—Suit 


under s. 44, competency of. : 


Where a lambardar has ejected the tenant in pos- 
session and taken delivery of.the lands, a cc-sharer. 
cannot, in the teeth ofthe the lambardar's right to 
let out thelands, take possession of the lands on the 
ground that he isa co-sharer, and if he takes pos- 
session without the. consent ofthe lambardar he can 
be ejected under s 44 of the Agra Tenancy Act. 

Watson v. Ramchund Dutt (1), distinguished. 

Second appeal from a decree of the 
Officiating District Judge, Agra, dated the: 
28th.of April, 1927, confirming that of the, 
Assistant Collector, First Olase, Muttra, dated 
the 7th of January, 1927. 

Mr. Gepi Nath Kunzru, for the Appel- 
lant. 

Mr. N. P. Asthana, for the Respondents. 

. JUDGMENT.—The plaintif of the 
Court of first instance is the appellant 
before us. He brought the suit out of which 
this appeal has arisen on the allegation 
that he had let out the plots. detailed 
in the plaint to the defendant No. l, 
that the defendant No. 1 was ejected 
through the Revenue Court from those plots, 
but with his help the two other defendants 
who were his son and nephew, occupied the 
lands. The plaintiff accordingly sued for 
recovery of possession. 
The defendants Nos. 2 and 3 did not 


contest the suit. The defendant No, 1 alone 
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appeared. Hesaid that he was a co-sharer in 
the village and, therefore, he was not liable 
to be ejected under s. 44 ofthe Agra Tenancy 
Act, 1926, under which section the plaintiff 
purported to institute the suit. 
The Court of first instance held that the 
deféndants were 
of certain plots but were . ccesharers 
in two khewats, viz. Nos. 50, and 51. In the 
result, the learned Assistant Oollector 
decreed the suit in respect of lands situated 
in khewats other than Nos. 50 and.51 and 


dismissed the suit in respect of lands which. 


are situated in khewats Nos. 50 and 51. 
There was an appeal by the plaintiff and 

his appeal was dismissed. 

` In this Court the plaintiff contends that 

his suit should have been decreed in respect 


to the lands situated in khewats Nos. 50 and, 


51. He also contends that he should have 
been allowed a larger amount of compensa- 
tion than has been awarded to him with 
respect to lands for which he gota decree. 
In this Court the question has been 
debated whether s. 44 of the Agra Tenancy 
‘Act, 1926, applies to the facts of this case or 
“not, It has been found that the plaintiff was 
a lambardar. He as such lambardar granted 
a lease to the defendant No. 1 of lands com- 
prised in khewats Nos. 50 and5l. The 
defendant No. 1 the tenant, who held under 
the lambardar, was ejected by the lambardar 
through the Revenue Oourt. The question 
then is whether some of the co-sharers of 
khewats Nos. 50 and 51 could, in the teeth of 
the lambardar's right to let out the lands, 
take possession of the lands and say. that 
because they wereco-sharersin those lands, 
they were entitled to remain in possession. 
On the face of it, the contention of the 
defendant No. 1 seems to be unsound. The 
learned Oounsel for the respondents bas 
argued that as between the lambardar and 
ca-sharer, the co-sharer has as much right 
to occupy land, after the tenant has been 


ejected, as the lambardar himself. He takes . 


his stand on the well-known Privy Council 
case of Watsonv. Ramchund Duit (1). The 
very principle decided by their Lordships 
of the Privy Council would go against Mr. 
Asthana's contention. The person who has 
actually ejected the tenantin due course of 


law and has taken delivery of possession is ^ 


entitled to be in possession of those lands 
and the more so if he happens to be the 
lambardar. Another co-sharer should not 
be allowed to take possession of thcse lands 


(1) 18 0.10;17 LA. 110; 5 Gar. P. O. J, 535 
nh : | 


= 
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either by stealth orby force. The mere 
fact that at the momentof taking possession 
by the .co-sharer, the /ambardar was not 
in physical possession would not remove the 
lambardar's possession. 

Ooming to the language ofs.44 of the 
Agra Tenancy Act, we find that a person 
who is in possession without the consent of 
the land-holder is liable to ejectment. A 
land-holder, under the definition given in 
the Act (see s. 3, cl. (6), ia the person who is ` 
entitled to recover the rent or in other words - 
is the man who is entitled to let the land out. 
The person who has ejected the tenant and 
has taken possession through the Court is 
the person who is entitled to continue in 
possession of-it. The possession of the 
defendant-respondent is in the teeth of the 
land-holders’ possession and we are of 
opinion that the respondents were liable to 
be ejected even from the lands comprising 
khewats Nos. 50 and 51. a 2 

We note that in the grounds of appeal 
filed by the plaintiff-appellant, instead of 
describing the Nos.50 and 5las khewats 
the appellant has described them as plots. 


. We also note that the Courts below have 


not stated specifically what are the plots 
which are comprised in khewats Nos. 50 and 
51. We take it that at the time of execution 
the matter will be cleared up. ; < 

The second point relates to the question 
of damages. The damages allowed by. the 
Oourts below were one year's rent. The 
matter was in the discretion of the Court © 
below and we need not interfere. As 
regards the damages to which the plaintiff 
is entitled for his success in this Court, we 
agsess them at Rs 19 15-6, having regard to 
the fact that the Court below has awarded 
one year's rent, and this amount will make 
up the entire rent for one year, namely 
Rs. 57. 

There is a crose-objection on behalf of the 
respondents. On the principle on which 
we have decided this appeal, the cross- 
objection fails and itis hereby dismissed 
with costs. 

A. l Appeal allowed; 

Cross objection dismissed. 
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“ALLAHABAD HIGH COURT. 
SagoND APPEAL FROM OnzpE No. 14 or 1923, 
ia January ll, 1:30. 
Braint, Mr. Justice Mukerji and Mr. 
Justice Bennet. -> 
2iMusammat-.KANIZ SUGRA BIBI-.. 
= zu "UBIBNDANT-CAEPRDIANT VV 
' yersus 


Musammat FIDAI BEGAM anp ANOTHBE— ; 


^5 PLAINTIFES— RESPONDENTS. 

Bpecifie Relief Act (I of 1822), s. 42, pr oviso—Decr ee - 
for- partition against co-owner and delivery of pesses-_ 
SOn- n, execulion—Suit by defendant for mere declari d- 
tion that ‘decree is void, com ;ctency of. " 

Whére a: person obtained a. decree for bare of - 


joint property against certain minors and took pos- - 


session ofa house in execution ofthe decree and the 
"minors subsequently instituted a suit for & mere. 
declaration thatthe decree "was not binding on thém; 
without a prayer for recovery of possession: of thé 
house orfor an E dd restraining execution: of 
the decree: 

Held, that the suit was not barred: under-s B. 42, Spe- 
cific Relief Act, inasmuch as if the: decree for parti: 
tion^ivas declared void, the possession of the defend-. 
ant. would-be possession of a co owner on bekali Bt 
the; plaintiff also, : 


‘Second appeal bon an order of T Dis. 
trict Jud; ge, Allahabad, dated the 4th of 


Jüly,1928, 
Mi, Mukhtar Ahmad, for us Appellant, 
:J UDGMENT.—This: is. an. "appeal: 


against an order of remand passed by the 
learned -District Judge. The facts very 
briefly areas follows:—The appellant Kaniz 
Sugra brought a suit for partition of:cer- - 
tain joint¥property against the © plaintiffa- 
réspondents,: who are two minors, and 
against others. . That suit. has- culminated 
in a final decree, and it: also appears that 
in execution of that decree Musammat 
Kaniz Bugra has taken possession over one 
ofthe joint houses, being house No, 67. The 
respondents: ‘brought this suit, out of which. 
this appeal has arisen, to obtain a declara- 
bee that the earlier decree was not binding 
n‘them for the reason that the person, who: 
xu appointed their guardian for the suit, ` 
did not look after their interest and, in 
fact, was guilty of fraud. | 
‘The first Court. dismissed the suit’ on 
the ground that the plaintiffs were bound 
to ask for possession over house No. 67. 
The learned District Judge on appeal held 
that the suit was not barred by s. 42 of the 
Specific Relief Act. He was of opinion 
that the possession which was given to the 
plaintiffs could be obtained back by the 
plaintiffs by an application under s. 144 of 
the Oivil Procedure Code. He also repudi- 
ated the plea of Kaniz Sugra that the 
plaintiffs were also bound to ask for injuno- 
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tion that the decree obtained by the ‘spe 


pellant should not be executed, 


' Weare of opinion that the order ‘of Te- | 
" mand.is correct and for the following rea- - 


sons, The possession which Kaniz Sugra 
has obtained is possession of what wag un- 
doubtedly . joint property. 
for partition be declared to be null and: 
void, the possession of Sugra would become .- 
possession by one co-owner on behaltof. 
all the. ec-owners. The plaintiffs need nof - 


If the -decréa . 


nepal d feel hurt if instead of Mene 


mé Come) asa as NIIT AL 


[dt was ‘pot 
necessary that any harm that has not al- 
ready been done, should be anticipated 
against and & prayer should be made for: 
a grant of injunction. 
question of any permanent. injunction. A 
temporary injunction may be asked for in 
the suit, and if granted, that may sunog for 
the purpose. . 

-The- appeal i is dismissed under O. XL 
r. ll.. 

= WEM mE" 


- x . 
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CPP dismissed, . 


“ALLAHABAD HIGH COURT. 3 


-L&srrEss PATENT APPBAL No. 70 or 1528. 
January 11, 1920. 

Present. ‘—Mr. Justice Mukerji and Mr, 
Justice Bennet, 


RI KHI RAM AND ANOTHER—PLAINTIFF8— : 


APPRLLANTS 
l VErSUS . ; 
PANG OHAM DUBE AND OTHERS— a 3 
DRFENDANTS—RH*PONDENTS. i 


Co- sharers—Acquisition of occupancy -holding by. 1 


Indeed there is no : 


co-sharer—Occupancy right, whether-merges— Practice . 


—Letters Patent Appeal —New case. 

There is nothing inconsistent per se ina co- sharer 
being also an occupancy tenantin the patti or mahal 
in which he is a co-sharer. 

Á party cannot beallowed to make out anew case 
in Letters Patent appeal, 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Dalal, dated the 29th. ors 
February,1928.  .- 

Mr. Hyder Mehdi, for the Appellants. 

Mr. S. S. Sastry, for the. Respondents. 

JUDGMEN'T.—This isa Letters Patent - 
Appeal brought by the plaintiff against 


a decree of a learned. Judge of this Court. 


dismissing the appeal of the plaintiff 
against the decision of the lower Appellate 
Oourt. The plaintiff sued defendant No. 1 


- 
, 
ma 


. 
- 


a 
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...,Gourts and accordingly the defendant, has- . 
..n0t.been called:on.to meet such &.case,.nor- 
@.record evidence: 


"a 


, has the.plaintiff put.on th 


^ 


E 
ape 
e 


- 
T. 


. Co-sharer who had 
. share of profits, 


-pe held by. Parcham às: 
but as e khudkasht.. . No e 
. -, forward. in. the.plaint. or before -the- lower. - 


e - 


“493 1, 0.1980. 


‘The basis of the'claim ‘is that one Bind- 


owners of.a quarter share in patti of Bind- 
.eBhri and defendant No. 1.. Pancham. i8 
another son of Bindeshri ànd also the own- 


-er of a quarter share. In addition to 


ownership of a quarter share Pancham is 
recorded as sole occupancy tenant of 8 
bighas. 1 biswa in this patti No. 513-A ab a 


rental of Rs. 4-4-9. The plaint claims that 
- thé annual profit should be Rs. 30 per-bigha 


. and, therefore, that a half share of the annual 
., profits of the occupancy holding valued at. 
"Bas. 120-12-0 should cómé to the plaintiff. 

~ : Thé case put forward in Letters . Patent’ 
` Appeal for the plaintiff is that Bindeshri . 
. the,common ancestor was originally an 
occupancy. tenant and subsequently he ac- 
.. quiréd the zemindarirights in the whole- - 
patti and, therefore; there was à merger of 
.. his occupancy rights. with his z2ma?ndari-- 
Tights, and that. the 


8.bighas.1 biswa -cannot 


- ra * 


such case- was- put 


_ 


- , x 1 


„in support of suck: a 


2 a - 


case, 


JAGNABAIN KÜNBI V. GAYA KUNDI; 
. his uncle for. profits ‘valued at .Rs. 120-12 O- 
. per annum under s, 165,. Act II of 1901 as a. 
. collected. in. excess. his 


. ehr? had four &on& and the plaintiffs re-' 
... Presented one of the sons and are the 


4 


occupancy.- Tenure- 


.; Under, these ciredmstances, we consider. 


: that:the plaintiff cannot be allowed to make 
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- 
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outa new. ease. in . Letters Patent Appeal, 


“There is nothing inconsistent per se. in a 


co-sharer being also an occupancy tenant 


-in the patti or mahal. in .which, he is a co- 
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-Bharer.- Accord 
.' ters Patent. Appeal with 


costs, . . Saute 
A. Appeal dismissed. 
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rdingly we dismiss ` this Let-, 
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ALLAHABAD HIGH COURT. 
PATENT ÁPPBEAL-NO.-52 OF 1928. 
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: Mr. Justice Bennet; ~: 
^: \ DEFENDANTS — APPELLANTS 
a ee p z - Versus. t, à Sd 
- "GAYA-KUNBI AND OTHERS—PLAINTIFPFS ^ 
: + RESPONDENTS. -` ; 
. Agra Tenancy. Act- (I1 of 1901);&. L—Morigage of 


holding—Death of tendnt—Collatéral ‘recognised ag 


S "January 11, 1980.72 St 0L RR 86 ID 8S 
-:.  Present;[—cMr, Justice Mükerjiand - +. 
CS s: JAGNARAIN KUNBIANDOTHERS— c 07750 
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~mortgagors parties to the suit, 
. opinion that when the zemindar accepted 
‘the plaintiffs as-successors to Ahlad in -this 
-occupancy tenancy, the--plaintiffs--did in 


` 
r 
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successor" by laridlord—Mortgagee's "right io dispute 
collateral's right to succeed. ~ 

: Where, ón the death-of an occupancy tenant who 
had mortgaged his “holding, the zemindar accepted 


= - 
e > 


.& collateral: ofthe tenant, who had not shared in the 


cultivation, -as the successor: J 
Held, that it was not open to“ the -mortgagees to 
claim that that succession should-be set aside, and to 
resist the‘ collateral’s right.to redeem the mortgage, 
Letters Patent Appeal against a judgment 
of Mr. Justice Dalal, dated-the 23rd of 
February, 1928, . l 
. Mr. 
lants. p oE 
Mr. Gadadhar Prasad, for the Respond- 
ents, - 


r 


Harnandan Prasad, for the Appel- 


2 


| JUDGMENTT.—This ie a-Letters-Patent. 
Appeal by the defendants against a decree 
for redemption of the.mortgage held by the- 
defendants as mortgagees on a certain 
occupancy holding. The defendants-claim 
that-the plaintiffs are-nof entitled to. redeem 
this mortgage. The original mortgage 
was executed on Chait sudi 13, 1894, for 
Rs. 199 by .Ahlad in: favour. of - Bhukhan 
and Prithi, Dhukhan and Prithi are. the 
ancestors of the defendants. :It -i& found 
as & fact by the lower Appellate Court that 
Ahlad is a collateral of the plaintiffs but 
that the plaintiffs -did not share in cultiva-- 
tion of -Ahlád...On'the: death:of :AhTad the 
£emindar-. accepted, the - plaintiffs as: hig 
successors. in the occupancy. holding; -and 


In. a. suit--for enhancement: ofthe: rent of 
. this - holding in 1915 the -zemindars.made 


‘defendants as mortgagees and. plaintiffs-ag 
. We. are of 


‘fact succeed -to Ahlad, and it is. not open to 
-the defendants as mortgagees to claim that 
that succession should be set aside.--The 
relation of landlord and tenant is defined 


Sacco £5 by 8.4, Act II of: 1901 as-a-contract-bet ween 
- + .xi.iheland-holderand thetenànt. -~ 


-.Accordingly, we consider. that Ahe:point 


;^:raised: : by this appeal: has -no: force and we. 
2 dismiss. ‘this. Letters Patent: Appeal with 


costs, 4 1 ` i a le ‘ 
A, Appeal dismissed, 
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i7 ALLAHABAD HIGH COURT. 
E FULL BENCH. 


Finer CIVIL APPEALS Nos. 511 AND 512 oF 1926. 


October 22,1929. . _ 
, Present:—Sir Shah {Muhammad Sulaiman 
- KT, Acting Chief Justice, Mr Justice 
' ' Mukerji and Mr. Justice King. 
= "RIAZ-UDDIN—PLAINTIFF—APPELLANT 
versus 
' Musammat PHULA DEVI AND ANOTHER— 
DEFENDANTS — RESPONDENTS, 

Agra Pre-emption Act (XI of 1922), s. 5—Mahal 
formed by union of earlier mahals— Wajib-ul-arz of 
some. of earlier mahals recording custom of pre-emp- 
tion—Presumption of custom in respect of whole 

hal. 
“Under 8.5 of the Agra Pre-emption Act, when an 
existing mahal contains portions of earlier mahals, the 
wajib-ul-arzes of some of whieh contain entries re- 
cording & right of pre-emption .and of the others do 
not, aright can be presumed to exist in respect of 
the whole of the existing mahal. [p. 110,’col. 1.] 

First appeal from a decres of the Addi- 
tional District Judge, Moradabad, dated the 


15th of May, 1920. 


Messrs, Iqbal Ahmad and B, Malik, for the 
Appellant, 

Messrs. P L. Banerji and Panna Lal, 
he. Respondents. : 


a < JUDGMENT. 

` Sulaiman, A. C. J.—The facts are set 
forth in the order of reference. The main 
question to be. decided is whether when an 
existing mahal contains portions of earlier 
mahals.the wajib ul arzes of some of which 
6ontain entries recording a right of pre- 
emption and of the others do not,;a right 
can be presumed to exist in respect of the 
whole of the existing mahal orin respect 
‘of only that portion of it which has come 
out of the original mahals containing such 
& record or whether a right has entirely 
ceased to exist. 


for 


vtt 
gu 
gh 


' Unfortunately, there is no section in the 
Act expressly referring to the case of union 
of mahals. Thè answer to the question 
referred has to be given on an examination 
of the language of the sections as they 
stand, = 


Section 5 provides that a right of pre- 
emption shall be deemed to exist only in 
mahals in respect of which any wajib-ul arz 
prepared prior to the Act records a custom, 
contract or declaration, whateverits extent or 
in whatever form it may be expressed. Sub- 
clause 3 provides that where such a right is 
recorded in respect of any village or mahal, 


and such village or.mahal has been par-. 
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titioned,a right shall be deemed to exist 
in all the portions into which such village 
or mahal has been divided. It seems to 
me that the object ofs. 5 isto lay down 
a rule to determine whether a right of 
pre-emption exists, in an existing mahal 
or village. Once such a rightis presum- 
ed to exist the question as to its nature 
and extent is not to be determined by 8. 5. 
at all but we have to look to other sections 


like £8. 11 and 12 for that purpose, which. ` 


lay down the statutory right of pre-emp- 
tion. 3 


: There can be no doubt that the words 
mahals or villages in sub-cl. 1 refer to the 
existing mahals or villages in which the 
right of pre-emption is to be presumed. 
Had the expression been mahals or villages 
of which any prior wajib-ul-arz had been 
prepared, I would have been constrained 
to hold that without producing the wajib- 

ul-arz ofa whole village or mahal out of — 
which the existing mahal or village has 
come the plaintiff cannot establish the 
existence of a right of pre-emption. The 
expression used by the Legislature is how-.. 
ever much wider in scope and is not neces- 
sarily restricted to wajib-ul.a12es prepared 
for the whole of the existing mahals or 
villages. This view is further strengthen- 
ed hy the expression “whatever its extent 
and in whatever form it may be express- 
ed" which undoubtedly implies that even 
if the right entered is limited in its scope 
and applies either to a limited body of 


co sharers or to a limited area a right in 
the whole mahal or village is to.be deemed 


to exist. 


. I cannot, therefore, accept the contet- 
tion of the learned Advocate for the res; 
spondents that if in the existing mahal in 
the village there is any area which has 
come out of an earlier mahat in which such 
a right was never recorded the whole right 
is extinguished and a claim for pre-emp- 
tion cannot be maintained as regards the 
sale of any portion to this new mahal. 


The learned Subordinate Judge has con- 
ceded that the right continues at least as 
regards that portion of the new mahal zard 
which has come out of mahal Bibi Begum 
and Niaz Ullah Khan the wajib-ul-arzes of 
which did contain. the record of a right of 
pre-emption in 1282 Fasli, But he-is of 
opinion that that right cannot~ be extend- 
ed to the other areain mahal zard. It 


seems to me-.that to confine the. right of 
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pre-emption to a specified area in a mahal 
is contrary to the intention of the Legisla- 
ture asis to be gathered from the provi- 
sions of fss, 11 and 12. If a right of pre- 
emption exists in a specified area of mahal 
zard it must be held that a right.of pre- 
emption exists in that mahal. Section 11 
provides that where any proprietary in- 
terest in land forming part of any mahal or 
village, in which-a right of pre-emption 
‘exists, is sold a right of, pre-emption shall 
accrue. There is no doubt that in the pre- 


sent case a proprietary interest in land. 


forming part of mahal zard has been sold 
and there can also be no doubt that a 
right of pre-emption must. be deemed to 
exist in mahal zard by virtue of s. 5. It, 
therefore, follows to my mind that the right 
of pre-emption must exist in the whole 
mahal zard by virtue of s. lland that the 
entire body of co-sharers mentioned in s. 
.12 have a right of pre-emption as is specifi- 
ed. therein. A mahal is a complete fiscal 
unit and for purposes of the ‘existence of 
a right of. pre«3mption the Act refers to 
mahals or villages and does not refer to 


portions of mahals or villages. It, there- . 


fore, seems to me impossible to hold that 
the right of pre emption is confined to a 
portion only of mahal zard and not to the 
rest of it. This is my answer io the ques- 
tion referred. 


Mukerji, J .—The facte briefly are a8 
follows:— l 


In 1875 the village of:Babaina consisted 
of four mahals, namely, Nadir Khan, Niaz 
Ullah Khan, Bibi Begum and Bhikari Das. 
The mahal Bibi Begum had a wajib ul arz 
which contained a mention of a custom of 
pre-emption. In 1890 the 
Begum came to be divided into two mahals, 


namely, mahal white and mahal red. Mahal 


red was owned by Mussammat lmamun- 
niss& whose  property,- on her death, 
passed to her husband Qadir Shah. 
Qadir Shah acquired the two mahals 
of Nadir Khan and Niaz Ullah Khan and, 
in 1898, he applied that his three mahals, 
namely mahal red, being a portion of the 
original mahal Bibi Begum and mahals, 
Nadir Khan and Niez Ullab Khan should 
` be united into one mahal, His application 
was granted. Later onin 1924, the new 
mahal which was known as mahal surkh 
Qadir Shah was divided into three mahals, 
namely, yellow, green and sky-colour. Two 
of the co-sharers in mahal zard have sold 
“ their shares and two separate suits for 
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. pre-emption have been brought. In these 
" circumstances, the question for determina- 


mahal Bibi ` 


Came into operation, 
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tion is ‘whether, having regard to the pro- 
visions of the Agra Pre-emption. Act, & 
right of pre-emption exists in mahal zard ?". 


In my opinion the answer to this ques- 
tion is- to be sought for within the provi- . 
sions of s. bof the Agra Pre-emption Act. < 
The most important portions of that section, 
so far as it affects the present question, are 
tnese: 


“A right of pre-emption shall be deemed 
to exist only in mahals * * 
* * mc in respect of which 
any wajib-ul-arz prepared prior to the com- 
mencement of this Act records a custom, 
* Jm * (a) recognizing * * 
T a right of pre-emption * * * 
whatever its extent and in whatever form 
it may be expressed * "s weg 

Before I eonsider this language, I must 
bear in mind that the law does not profess 
to recognize any existing custom. It pro- 
fesses to create a right of custom, it does 
not matter whether one existed or not 
before the Act was passed. That being 
so, we have to See what were the areas iri 
which it was deemed desirable to establish 
a right of custom. Now, coming to, the 
language quoted above, it appears to me 
that the lanuguage has to be applied to the 
mahal with respect to which the question 
has ariden. That being so, we have to find 
out the-circumstances mentioned in the 
language quoted above with reference to 
the mahalin suit. The right of pre-emp- 
tion would be established if the conditions 
mentioned in the language quoted above 
are fulfilled. The conditions are that as^ 
to the mahal in question there should 
exist a wajib ul-arz prepared before the Act . 
It is immaterial whe= 
ther the wajib-ul-are applies to the whole 
of the mahal or to part of the mahal, . This 
second condition, in my opinion, follows 
from the use of the words ‘'whatever its 
extent". The first. condition, in my opi- 
nion follows from the use of the words ‘‘in 
respect: of". The words “in respect of" 
have been explained in Webster’s Interna- 
tional Dictionary as meaning “as to”, “ag. 
regards", “with respect to". I do not think 
that any wider language could have been. 
used. than the expression "in respect of", : 
Therefore, the result of the joint applica- 
tion of the two expressions “in respect of” 
and “whatever its extent” is that if in 


0*5, 
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any. mahal “ab to. wbich a question’ of right 
. of pre emption has arieen, there be found 


to exist a wajib ul arz which contained a 


‘mention. of, pre-emption, applicable to any 
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is formed after the commencement. of-the 
Act by the union of two old mahais no right 


of pre-emption could: be deemed to exist 
in it; since no-wajib ul-arz could’ have been ` 
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would: follow that whenever any new mahal 


2 3 
ee, 
a 


portion of the mahal, by virtue cf the rule” 

.- enacted by the Lagislature, a right of.pre- 
emption would be deemed to exist through- © 
out the whole mahal. i $E. 


prepared: expressly for -the new Mahal 
before the commencement: of’ the - Act, and 
the provisions of s, 5 (3) would not be ap- . 
plicable.’ Ido not think the language of. 
“B.. 9:11) compels us to accept such a con-. 
‘clusion, which could hardly have been còns ` 
templated by the Legislature. In my opinion 
the words “‘in respect of” have a wide meah- 
lng. A wajib-ul arz-prepared expreesly for 
an old mahal may be said to have beén-pre- 
pared "in respect of" a new mahal -which 
includes the whole or part ofthe old mahal. 
I hold, therefore, that -the 4ajib-ul arz pre- 
pared forthe old mahal Bibi Begum may 


e cs 
* 


- . In-my opinion the answer tothe ques: 
' tion is that a right of pre-emption has been . 
granted and must be deemed to exist in | 
`. the entire area of the present mahal card | ' 
--. „King, J.—l agree to the. conclusions: 
~- „expressed by my learned brothers and need 
- only give.my reasons briefly. The ques-' 
tion for our decision is whether a right. 
of preemption shall be deemed to exist. pared 
~ in the. present mahal zard of village be said to have been prepared “in respect 
' Babaina. - This mahal was formed after the . of" the new mahal zard which’ includes a 
~ eommencement of the Agra Pre-emption: portion'of mahal Bibi Begum. It follows- 
-- Act, 1922 and it contains.a portion of a.” from the language of s. 5 that-a right of 
::=mahal previously known ‘as mahal’ Bibi: pre-emption-must be deemed to exist in 
- Begum. A wajib ul. arz prepared, before the- the whole of the present mahal zard: - 
-commencement of the Act, for mahal Bibi ` i l M. $ 
+ Begum. contains. a mention of the right of ' 
~- pre-emption in that mahal. It is clear," : io: d ie 
-== therefore, that a.right of pré emption must” emption should be presumed 
-be deemed. to have existed in mahal Bibi ~ whole of mahal zard,- `> 
'" =+ Begum.. The answer to the question for^- - - VERO, nga pr lum Mode. e ME 
.-our decision appears to me to deperid upon oe ee 
.. whether the. wajib ul are. prepared, before: 
— the -commencement ofthe Act. for mahal * 
~. Bibi Begum can be held to have been pre- 
<. pared ."in respect. of" the. present mahal 
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` By the Court.,—Oar answer to^the- 
question referred is-that a right of-pre- 
to exist in the 


al ~ 
alt? 


A. Reference answered accordingly, 


0^ i ac b 


-> In:my-opinion the word ''mahals" im  : . aE go M B 
. pub-s.1 of.8.5 of the Pre emption Act must . : "x 
-^apply to existing mohals, In ss; 11 and... 
2,19. of the Act where the word “mahal” or 
:."villagge*is used the word must clearly be _ 

.; taken to apply to the existing mahál$or  " 
-.villages. According..t».the:ordinary rule. . : MEM E 
:- of construction .. we would: give. thesame ° . RE EE UE. 
/: meaning -of the same word in .different, ^; >. "E 
=: parts :of -thè : same. enactment unless "we ^"  - 
i gre. compelled ..by. “the”. context.;to ^. 
-Pgive.a diferent meaning. lsee-no reüBon ; | 4 
"why. the word.. “mahale” in.. “subs. -. ^- 75 7 77 —— | AN 
-.1.of.s. 5 should. not. be. given. the same... ^ J^.  ..-. 57 00 00 0L 
- meaning asin ss.lland 12. In my opin-;:. ^ ^ . "- EE ^ ue 
: ion, therefore,.the. word "míahals" shoüld^ . ^^ ^" . - ES 2 ae 
-. be. taken to- apply to existing mahals, It.; ^. ua T 

- ig argued for the respondents that no wajib- : 2. 
-ul-arz has been prepared for the present ` ^" "IET IM 
mahal. zard and, theréfore, no right of pre- . 2E 2 * oh sit 
 emption can be deemed to exist in that . 
mahal. If this argument is acceptéd it © 


, 


j * 

x 4 
-> NA, L 
visa. . 


- 


1931. C. 1930 
LAHORE HIGH COURT. 
M ISOELLANBOUS Frest Crvin Appuan No, `’ 
207 or 1927. 
December 17, 1929, ' 
Present: —Mr. Justice Jai Lal. 
Diwan DHANPAT RAI—JUDGMENT- 
e ° -.  DEBIoR—APPELLANT ^'^ ` 


- versus 

' Tas ALLIANCE BANK orSIMLA Lip, : 
IN LIQUIDATION, AND Shrimati 
 WIDYAWATI—DzonEE HOLDERS, AND 
FAZAL QADIR aNDOTHEX8—J UDG- 
MENT DEBTORS — RESPONDENTS. 

" Civil Procedure Code (Act V of 1908), s. 48, O. XXI, 
r. 07 —Execution application—Dismissal of application 
for default of decree-holder—Fresh application— 
Continuance of former application— Tests, ' 
-~ An order of the Executing Court ran as follows :— 
“ The decree-holder has not made any application for 
the commencement of any proceedings. The -execu- 
tion record should for the present be consigned to the 
record room, the attachment to continue." The sale 
of the property attached had been previously stayed 
by the order of the Appellate Court and nothing 
could be done to effect the sale till the decision of 
the appeal. Subsequently an applieation was made 
for execution and an objection was taken that the ap- 
plication beinga fresh application was barred under 
S 4b, Civil Procedure Code, as it was made more than 
12 years afterthe date of the decree: 

Held, that the above stated order was not one dis- 
missing the application forexecution under O.XXI, 
r. 97, Oivil Procedure Code, but one which' merely 
-amounted toa postponement of the proceedings 
sine die and the subsequent application was not 
a fresh application for execution but an application 
to continue the- proceedings which were already pend- 
ing. Tp. 116, col. 2.] . i kou n4 

[Case:law discussed ]. l 

The answer to the question whether or not the 
Judge intended to dismiss the "application únder O. 
XXI, r. 57 owing toa default by the decree-holder 
depends on the intention to be gathered from the 
phraseology of ‘the order and: the surrounding circum- 
stances, [p. 116, col. 1.] 


Valiakath Puthiah v. Manakkal Parameswaran (1),. 


followed. 

- Miscellaneous first appeal from an order 

of the Senior Subordinate Judge, Gujran- 

wala, dated the lst November, 1926, 
Messrs, J. N. Aggarwal and Kirpa Ram, 

for the Appellant. - . 

- Lala Badri Das, R. B., and Mr. Duni Chand 


Gupta, for the Respondents. 


JUDGMENT.-This judgment will 
dispose of Civil Appeals Nos. 257, 258, 259, 
260, 2112, 2113, 2414, and 24165, all of 1927, 
and 292 of 1929. Taey are all by the judg- 
ment-debtor and arise out of thesame order 
of the Senior Subordinate Judge of Gujran- 
wala. FE 
À preliminary objection is taken. by the 
respondent's Oounsel that the Appeals Nos, 
2412, 2413, 2414 and 2415 of 1927 and 292 of 
1929 have not been properly presented in 


a this Court; because it is contended that 


| 8 
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‘some of them are not accompanied by a 
copy of the judgment of the trial Court, 


and in others a copy of the judgment was 


“filed after the expiration of the time within 


which the appeal should have been filed. 


In view, however, of what ‘I am about to 


hold, on the merits of the appeals, it is not 


‘necessary to decide the preliminary objec- 
tion. n | 


The brief facte, which have given 
rise to these appeals, are that a number of 
decrees in favour of several decree-holders 
involving large amounts, were passed against 
the estate of one Diwan Lachman Das, 
whose legal representative the appellant is, 


“The respondént is the legal representative 


of the assignee of all these decrees, 

_ Applications for execution of the decrees 
were made in 1920 to which some objections 
were raised by the appellant, These objec- 
tions were decided against him on the 
30th August, 1923, and some appeals were 
‘presented in this Court against the order 
dismissing thé objections while some 
appeals were presented in the Court of the 
District Judge wh» had' jurisdiction to 
entertain them. DM aeu 

I; also appears that orders were passed 
by this Court-and apparently, by the Dis- 
trict Judge also, with regard to the appeals 
pending in his Court,’ to the effect that the 
attachment of the properties should con- 
‘tinue, but that no sale thereof should take 
place pending the disposal. of the ‘appeals 
preferred by the appellant. 

The appeals, i& mày be mentioned, were 
finally disposed of early: in 1928. ‘It.seems 
when the orders staying the sale of the pro- 
perty attached were communicated to the 
‘Executing Court, the cases were postponed 
from time to time with a view toenable the 
parties to move the Oourt to take further 
action therein after the disposal of the 
appeals bs the Appellate Courts, but, on 
the 17th March; 1926, ‘the following ‘order 
was passed by the Senior Subordinate 
Judge which covered all the execution 
cases pending in his Court:— 

"The ‘decree-holder has not made any 
application for the commencement of any 
proceedings. ‘The execution record should 
for the present be consigned to the record 
room, the attachment to continue". After 
this order had been made, applications 
were made by the decree-holders on various 
dates which are the subject-matter of dis- 
pute in the present appeals. 

: Objection was taken by the judgment- 
debtor to these applications that they could 
not be entertained by the Court as they 


iii 
were barred. by time. It.seems that, on 
-the respective dates on which they were 


presented, by virtue of 8. 48 of the Code of 
‘Civil Procedure the Cour “was precluded 


from entertaining any fresh applications : 


-for execution. section runs as 
follows: — 


“Where an application to,execute a decree, 


That 


. not being a decree granting an injunction, - 


has been made, no order for the execution 
of the same decree shall be made upon any 
fresh application presented after the ex- 
piration of twelve vears from, inter alia, the 
"date of the decree.” ; 

The contention of the, decree-holders, on 
thsother hand, was that. the applications 
made by them were applications made in 
continuation of the previous applications 
“which must be deemed .to be pending in 
the Court, that is to say, the applications 
which had originally been presented 
in the year 1920 ; 

. The sole point, therefore, that I have to 
decide is the effect of the order passed by 
the Executing Court on the 17th March, 
1926, and also whether the applications that 
have now been made are “fresh applications” 
within the meaning of s. 48 of the Civil 
Procedure Code or whether they are appli- 
cations which have been made in continua- 
tion of the previous applications, The 
learned Senior Subordinate Judge has held 
that they are applications of the latter 
description. 
`` The learned Counsel for the appellant has 
relied upon O, XXI, r.57 ofthe Civil Pro- 
cedure Code which reads as follows :— 

“ Where any.properiy has been attached 
in execution of a decree but by reason of the 
decree-holders’ default the Court is unable 
to proceed further with ihe application for 
execution, it shall either disraiss the appli- 
cation or for any sufficient reason adjourn 
ihe proceedings to any future date, Upon 
the dismissal of such application the 
‘attachment shall cease ". 

It is contended that the order passed on 
"the 17th March, 1926, was an order dismiss- 
ing the applications for execution on default 

having been made by the decree-holders in 
presenting applications to continue or to 
commence the proceedings; and, therefcre, 
the applications that were made subsequent 
to the order of the 17th March, 1926, and 
‘with which we are concerned in .thése 
appeale, could not have been made.in the 
Court inany pending execution procéed- 
ing but were fresh applications for execu- 
fion; and further that they were not 
intended. to be in continuation of the 
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"were concerned and it, 
that there could have been no occasion for 


423 L. O. 1930 
previous execution proceedings. The first 
question, therefore, is what was the effect 
of the order passed on the 17th March, 1926. 
Now, in approaching this matter, it must 
be borne in mind that the sale of the pro- 
perty attached had been stayed by order of 


.the Appellate -Courts,and that nothing . 


further could be done- with regard to the 
sale of the properties which were already 
under attachment till the decision of the 
appeals in this Court and in the Court of 
the District Judge. It was not consequently 
open to the decree-nolders to take an 

further action in the matter of execution 
‘of decrees so far as the properties attached 
therefore, follows 


a default by them such as could attract an 
‘order of dismissal of the applications as 
contemplated by O. XXI, r. 57, Civil Pro- 
cedure Code. It is in the light of these 


facts that what was done by the learned 
‘Senior Subordinate Judge must be con- 


strued, . 
Mr. Jagan Nath, on behalf of the appel- 

lant,. conceded that, it was open to tke 

Senior Subordinate Judge either to call the 


execution proceedings on fixed dates to 


ascertain from the parties what had 
happened in the Appsllate Court and on 
being informed that the appeals had been 
disposed of there, to proceed with thé 
cases accordingly, orto postpone the cases 
sine aie and to proceed with the execution 
after the disposal ofthe appeals, on being 
moved by the parties after. the appeals 
had been decideed. He.also conceded that 
in the latter case the order of the Senior 
Subordinate Judge would have been in 
the same terms in which the concluding 
portion of the order of the 17th March, 1926, 
is worded, that is to say, he would have 
passed an order that the proceedings be 
consigned to the record room. The ver- 
nacular words used were :—' Dakhil daftar 
hon" which in some cases has also been 
interpreted to mean “struck off". 

That being so, I am unable to under- 
stand what possible default could have 
“been made by the decree-holders, and I 
cannot assume that there were some other 
steps which the Court had directed the- 
decree-holdera to takein respect of which a 
default had been made as suggested by the - 
learned Counsel There is no record of any 
such order having been passed, assuming 
thatsuch an order could be passed under 
the circumstances of the case, and, there- 
fore, in my opinion, the order ofthe Court 
was intended merely to postpone the pras 


~= 


' toa default by the decree-holder. 


. tion that the property shoald remain under - 
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ceedings sine die; and a reference in the 


order to the absence of applications by the 
decree-holder mer:ly amounted to a note 


of the fact that the decree-holders had not. 


moved the Uourt to take any particular 
aetion with regard to the execution pro- 
ceedings. The whole phraseology of the 
order of the Senior Subordinate Judge 
leads to the conclusion that -he did not 
intend to dismiss the applications under 
O. XXI, r. 57, Civil Procedure Code, owing 
As held 
by the Madras High Ocurt in Valiakath 
Puttiah v. Manakkal Parameswaran (1) 
ihe question is one ofthe intention of the 
Court which paseed the ‘order and, in my 
opinion, the intentton of the Court was as 
indicated by me above. 

Any other order would have been illegal 
and unjustifiable under the circumstances 
of the case and, in the absence of a clear 
indication to the contrary I cannot 
assume that the Court passed an illegal and 
unjustifiable order. 

The iearned Counsel relied upon the 
following cases in support of his contention 
that the order passed by the Senior Sub- 
ordinate Judge must be deemed to amount 
to a dismissal of the applications and: that 
it automatically resulted in the cessation 
of the attachment of the property in spite 
of the direction by the Court to the con- 
trary, Namuna Bibi v. Roshun Meah (2), 
Dildar Hussain v.Sheo Narain (8), Fateh 
Din v. Qutab Din (4) and Lakhpat Rai v. 
Mayya Mal (9). 

In the Calcutta case the Court had ex- 


pressly passed an order ‘dismissing’ the’ 


application, but had added thereto a direc- 


attachment, It washeld that sucha diréc- 
tion was illegal, having regard to the 
express provisions of O. XXI, r. 57, Civil 
Proeedure Code. 

In Dildar Husain v, Sheo Narain (3) an 
order was passad in the following terms :— 
“ Application struck off, attachment to con- 
tinue’, but it seems that, 
further proceedings were taken by the 
decree holder to bring to sale the house the 
attachment whereof had been directed to 


continue, the judgment-debtor had cold the 


house to a third person and the Court helg 


(1) 35 Ind. Cas. 240; 3 L. W. 601. 
(2) 9 Ind. Cas. 558; 38 O. 482; 15 C. W.N. 428; 13 


0. L. J. 621. 
(3) 49 Ind. Cas. 113; 41 A. 157; 17 A.L. J. 5 


9. 
4) 67 Ind. Gas. 543; 8 Lah. 7; A. I. R.1922 Lah. 


108. ; : 
_ (8) 15 Ind, Oas, 824; A, I, R. 1924 Lah, 645, 
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that the direction by the Court being illegal 
the vendee took a good title to the property 
in spite of the direction of the Court that 
the attachment was to continue. 

In Fateh Din v. Qutab Din (4) proceed- 
ings were struck off the record on the pay- 
ment by the judgment-debtor of part of 
the decretal amount, but it appears that 
before the proceedings had been struck off 
an objection to the attachment of the pro- 
perty of the judgment debtor had been 
filed by a third person, and this objection ` 
also was formally accepted by the Court 
and the house released on the same day on 
which the proceedings were struck of, 
Further proceedings in execution having 
been taken by the decree-holder in which 
the question of the liability of tame house to 
attachment arose, consequently a declaratory 
suit was filed which the Court held was 
barred by time having been filed more than 
one year after the date of the order releas- 
ing the house from attachment. 

In Lakhpat Rai v. Mayya Mal (5) the pro- 
ceedings were struck off at the request of 
the decree-holder and the Court held that 
the striking off of the proceedings under 
the circumstances amounted to a dismissal 
ofthe application for execution, but itis 
to be observed that the proceedings were 
struck off on the following statement made 
by the decree holder :— 

“ Misal filhal dakhil daftar ho jawe phir 
ajra karaunga," that is “the case. may for 
the present be struck off, I will apply for 
execution again’. ` 

It is obvious that ‘under the circum- 
stances the only order after the statement 
of the decree-holder; ‘that the Court could 


“pass was to dismiss the application for 


, 


execution. 
_Inmy opinion, except with regard to the 
last case cited by the learned Oounsel, the 
other cases do not really affect the question 
before me. So far as the last case is con- 
cerned, the proceedings therein as I have 
already stated, were struck off atthe express 
request of the decree holder. 

Oa the other side Mr. Badri Das has - 
cited a number of authorities some of which 
may be noticed. 

In Muhammad Mubarak Husain v. Sahu 
Bimal (6) an order was passed ;by the exe- 
cuting Oourt almost exactly in the same 
terms in which the orderin the present case 
has been passed, and it was held that such 
an order must be deemed tobe binding 
as between the parties, and that Dildar 


(6) 65 Ind. Cas, 91; 44 A. 274; 20 A, Ld. 113; A. I, 
R. 1922 All: 62, px 
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à. - Husain Sheo Narain (3) must be corifined to 
1ts own facta. 


In Bijai Saran Sahi v. Deo Kishen Prasad 


Bahadur Sahi (7) the Court passed an order . 


striking off the execution. proceedings and 
Subsequently allowed the decree-holder to 
continue them by an application ; it was 
held that the action of the .Oourt was 


` 'velid and was not open to any legal objec- 


tion. 

In Bijai Saran Sahi v. Deo Kishen Prasad 
Bahadur Sahi (7), which is aleo a case of the 
Allahabad High Oourt, it was held that 
` where a Court strikes off the execution pro- 
ceedings to suit its own convenience its 
order cannot be deemed to have been passed 
under O. XXI, r. 57. it appears that in that 
case the décree-holder had applied for 


ie attachment and cale of two items of pro- 


perty belonging to the judgment-debtor. 
One ofthe properties was sold and the sale- 
proceeds were paid to the decree-holder, who 
did not msks any express application with 
regard to the other property attached aftar 
the first had been sold, and the Oourt. 
thereupon struck off the execution proceed- ` 
ings stating that the decree-holder had. not 
moved it to sell the other property. It was 
held that such an order must be deemed to 
have been passed for the convenience of 
the Court; and not.in the interests of 
the parties and did not amount to an order 
under O. XXI,r.57. ` AME. 
In Khazan Singh v. Bikram Singh (8) 
the Allahabad High Court held that where 
the proceedings are shelved for the time 
being they must be deemed to be still 
pending. ner ae 
. Reliance also was: placed by the learned 
Counsel on Karaturi Satyanarayana v. Go pis 
betti Narayanaswami Naidu (9) Mulay v. 
Bal Gobind (10) and Venkitesworayyan v. 
Aswatha Narayan (11), but it is not neces- 
Bary to notice them in detail. 
- In my opinion. the construction of: the 
order passed by the executing Court must 
depend upon its intention which must be 
gathered from the phraseology used by the 
Court and the circumstances under which 
the order was passed. 


In the present case, having regard to ` 


what- has been heldin the previous judicial 
authorities, I feel no doubt that the ‘order 


` (7) 97. Ind. Cas. 102; 48 A. 698; 24 A. L. A.I, 
nas AlL734.  ' A 
(8) 107 Ind. Cas. 574, ` 
(9) 38 Ind. Cas. 300; 21 M. L. T. 88; 5 L. W. 204. 
^. (10) 87 Ind. Cas. 349..L. R. 6 A-275 Civ; A.I.R. 


1925 All. 456. b i | 
(1923) M. W. N. 529: 45 M. L. 
d. 915; A. I R. 1923 Mad, 103. ; 45 M.L 


.(11) 75 Ind; Oas. 491; 
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passed by the Senior Subordinate Judge 
on the 17th Mareb, 1926, was not an order 
dismissing the applications.for execution 
under the provisions of O. XXI, r. 57 but - 
was an order which merely amounted to & 
postponement of the proceedings sine die. 
That being co, the next question, whether 
the applications made in this case were 
fresh application for execution or whether 
they were made to continue the proceed- 
ings which were pending in the Oourt is 
easily answered, The question is not be- 


foreme whether such applications could - 


have been made in view of the order of this 
Court and of the District Judge staying the 
Sales of the properties. I need only say 
that the order of the trial Court that the 
applications were made tocontinue pending 
proceedings is correct, and that s. 48 of 
the Code of Oivil Procedure had no re- 
ference to such applications. It may be 
mentioned that some of the applications 
were expressly made in continuation of the 
pending proceedings, p 
The reault is that these appeals must be 
dismissed. But, in view of the fact that 
there was no occasion, at that stage, for the 
respondent to present any applications 
after the order of the trial Court passed on 
the 17th March, 1:26 I leave the parties 
to bear their own costs of these appeals. . 
RL, - Appeals dismissed, 


LAHORE HIGH COURT. 
CiviL Revision Perition No. 189 or 1928, 
April 10, 1929. 

Present :—Mr. Justice Johnstone. 
SWAN LANE SPINNING Oo., Lrp,— . 
PLAINTIFF— PET: TIONER 
rersus 
PARAS RAM HARNAND RAI— 
DEFENDANTS—RESPONDENTS, 


Civil Procedure Code (Act V of 1908), s. 10, 115— 
Order staying or refusing to stay suit— Revision. 


No revision lies from an order staying or refusing 


to stay- a sult, under s. 10, Civil Procedure Code. 

Fazal Karim Chishti v. Municipal Committee, Jullun- 
dur (3), Piroj Shah & Co. v. Qarib Shah, (4) and 
Sakina Bégam v. Mahomed Waliullah Khan (5); dis- 
tinguished. 


Civil revision against an order of the 
Senior Sub Judge, Delhi, dated the 23rd 
November, 1927. 

Lala Badri Das, R. B., for the Petitioner, 

Dr. Moti Sagar, R. B., for the Respondents, 

‘JUDGMENT .—This 
dispose of Civil Revisions. Nos. 189: and 662 


judgment will. 


i 
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of 1928, in which the same preliminary 
objection has been taken. 

It i8 urged on behalf of the respondents _ 
thatno revisionslie from the orders of the 
lower Court, because those orders direct, in 
ore case that a later suit be stayed under 
s. 10, Civil Procedure Code, and in the other 


case that a later suit be not stayed under l 


that section. 
For the petitioners reliance has been 


. placed on Mehtah Sahai v. Ali Haider Shah 


(1) and an unreported Civil Revision (No. 152 


‘ of 1923), both of which were delivered by 


the sime Judge. In the former casa no 
authorities «vere discussed A reference 


was then made to Sahideo Singh v. Chanun ` 


Kuer (2) whieh is & Full Bench decision, 
following & previous ruling of that Court. 
The circumstances in Fazal Karim Chishti 
v. Municipal Committee, Jullundur (3) 
related to the question of de novo proceed- 
ings, which were proposed to be taken bya 
Court to which a preliminary decree of 
another Court had been transferred, and is 
notin point. The rulingsin Piroj Shah & 
Co. v.' Qarib Shah (4), which dealt with 


ex parte proceedings, have been distinguisb- 


ed in Sakina Begam v. Mahomed Waliullah 
Khan (5) andin any case are not of any 
help to the petitionera, It appears, then, 
that the authorities for the petitioners 
consist of two decisions by the same Judge 


‘of this Court and the Full Bench decision 


of the Oudh Court. 

In support of the preliminary objection 
we have the Full Bench authority of Firm 
Lil Chand Mangal Sain v. Firm Behari Lal- 
Mehr Chani (6), Saltanit Jehan Begam 
v. Sunder Lal (7) and Ishar Das Dharam 
Chand v. Buta Mul-Durga Das 8). 

After hearing Counsel I am of opinion 
that the clear weight of authority is on the 
side of the respondents and I accordingly 
dismiss both petitions with costs. < 

A. |... Petition dismissed. 

(1) 82 Ind. Cas. 234; A. I. R. 1925 Lah. 144. 

(2) 111.Ind. Cas.J61; A I. R. 1928 Oudh 355; 5 O. W. 
N. 601; 3 Luck. 650 (F. B) - 

(3) 118 Ind. Ces. 537; A. I. R. 1929 Lah. 107; Ind. Rul. 
(1929) Lah. 793. 

(4) 94 Ind. Cas. 117; A. I. R. 1926 Lah. 344; 8 Lah. 


= L.J. 110; 27 P. L. R. 710. 


(5) 107 Ind. Cas. 397; A I. R. 1928 Lah. 456. 

(6) 84 Ind. Cas. 259; A. I. R. 1924 Lah. 425; 5 L..288; 
6 Lah, L. J. 558; 1 Lah. Cas. 36 (F. B.). - 

7) 58 Ind, Cas. 90; 42 A. 409; 18 A. L. J. 431. f 
(67 Ind. Oas. 870; A. I. R.1922 Lah. 54; 4 Lah. L. 
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LAHORE HIGH COURT. 
Fiest Civit, APPRAL No, 2448 or 1924, 

. February 25, 1929, 
Present :—Mr. Justice Fforde and 
Mr, Justice Bhide. ` 
FAZAL MUHAMMAD —D&FENDANT 
— APPELLANT 
l versus 
ATA MUHAMMAD —PratNTIFF 
.— RESPONDENT. 

Contract Act (IX of 1872), s. 29— Partnership to 
trade in feathers of herons, legality of— Notification. 
No. 5028-S. R, scope of. | - 

A contract of partnership to trade in the export 
of the feathers of herons isillegal and void in view 
of the Government Notification No., 5028-S. R, which 
prohibits the exportation of feathers of all birds other 
than domestic birds. 

Firat civil appeal against a decrees of 
the Senior Sub-Judge, Jullundur, dated the 
30th July and 5th August, 1924. : 

Messra. Abdul Aziz and Dev Raj Sawhny, 


forthe Appellant. < 


Mr, H.J. Rustomji, for the Respondent, 
- JUDGMENT. . Pa) 
Fforde,J.—' This ease was remanded 
for a finding as to (1) whether the notifica- 
tion and proelamation referred to were in 
force at the time of the present trading 
transaction, and (2) whether the trade in 
question was of feathers of a character 
prohibited by law. The learned  Senior- 
‘Subordinate Judge has found that the . 
notification and proclamation were in force, 
and the sole question remaining was 
whether the feathers in question were of 
a character prohibited by law. The noti- 
fieation prohibits the exportation of 
feathers ofall birds other than domestio 
birds except (a) feathers of ostriches and 
(b) skins and feathers exported bona fide 
as specimens illustrative of natural history. 
The learned Senior Subordinate Judge has 
come to the conclusion .that the feathers. 
which were the subject-matter of the. 
dealings in question were not of the kind 
prohibited by the notification. Hesays in 
his judgment that there is no evidence that 
the trade in question related to feathers of 
which the export out of British India was 
prohibited by notification No..5028.8. R ,. 
dated 19th September 1902. But- examin- 
ing the evidence of the plaintiff himself 
it appears that the trade in question was of 
feathers of baglas which, admittedly, are 
herons. It cannot be suggested that herons 
come within the category of domestie birds 
or ostriches, and itis not for one moment 
suggested that the feathers in question were 
exported bonz fide as specimens illustrative 
of natural history. The result of the finding 
of the learned Senior Subordinate Judge ig 
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entirely against the .evidence of the plaint- 
iff himself. Upon that evidence the matter 
isconeluded, As the trading was in the 
feathers of herons and as these are birds 
which do not come within the exceptions 
mentioned in the notification, it followa 
thatthe contract between the parties was 
unlawful, being prohibited by law, and 
accordingly the contract of partnership is 
illegal and void being against public policy. 


The appeal, therefore; must.be accepted, the 


decree of the trial Judge set aside and the 
guit dismissed with ccsts. The cross-objec- 
tions must be dismissed. 
i < Decree set aside 
: E. i 


Lad 


LAHORE HIGH COURT. . 
FrigsT Civin APPBAL No. 1928 oF 1925. 
November 28, 1929, 
Present:—Justice Sir Alan Broadway, 
Kr., and Mr. Justice Tapp. 
Messrs. GOPAL CHAND SHAM LAL— 
^A DEFENDANTS— APPELLANTS 
versus i 
Maessrs. Siz JACOB BEHRENS & Sons 
AND OTAERS—DEFENDANTS— RESPONDENTS 
Contracts—C. I. F. Contracts—Suit against buyer 
who has not met drafis—Defenczs open—Acceptance— 
Drawee's duty to pay on due date. 

Where a buyer is sued on drafts or Bills of Exchange 
drawn against certain goods, and ‘such drafts have 
not’ been met, the only defénce open to him is that 
the documents tendered were not the proper docu- 
ments, [p. 119, col, 2] < 

Bubby Hurry & Co. v. Hertz & Co, (1), followed. 

Where there has been an acceptance of a Bill of 
Exchange drawn against certain goods, the drawee 
is bound to pay on due date. [p. 120, col. 1.] 

Firet appeal from a decree of the Senior 


Subordinate Judge, .Delhi, dated' the 29th. 


a pune 1925. . 

essrs. J. N. -Aggarwal, Raj Narain, 
Hem Raj and J. R. Agnihotri, for the. Ap- 
pellants, 


Messrs. Kishan: Dayal, Bishan Narain and 


. Nawal Kishore, for the Respondents. 


; JUDGMENT. i 

Tapp, J.—The action which has led to 
this appeal was brought by Messrs. Sir 
Jacob Behrens and Sons of Manchester and 
other places for recovery of Rs. 19,269 4 
being the equivalent in, currency of the 
principal and interest at 8 per cent. per 
annum due on two Bills of Exchan ge for 
£ 586 s. 18 and £ 562 s 11d. 2 drawn by ihem 
on the 28th of October, 1920, against certain 
goods and payable at sixty days sight on 
the defendant-firm, Gopal Chand-Sham Lal 
of Delhi, the second defendants, Messrs, 


Narain-Das-Ram Gopal being the drawees 
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in case of need and the payee, the Ohartered 
Bank of India, Australia and Ohina. 
It was averred that the bills had been ac- 


'cepted by. the drawee, but neither he nor 


the second defendant firm had retired 


them, whereupon the bills had been duly, 


protested for non-payment and returned by 
the Bank to the plaintiffs re-endorsed. 


From the facts on the record it is clear ` 
that the amount of the bills represented the — 


value or price of eight cases of certain 
coloured. ground prints for the supply of 


(20) twenty, cases of which the first defend- - 


ant firm had placed an orderon the second 
defendant firm by three indents bearing 
Nos. 1038, 1039 and 1040, and which the 


` latter had passed on to their correspondents 


the plaintiff firm. Whilethere was no priv- 


^ 


ity of contract on the indents between the - 


plaintifi-firm and the first defendant firm, 
there is no doubt that in regard to the sup- 
ply of the goods they dealt with each other 
as principals. This is manifest from the in- 
voices relating to the particular goods in 


' diepute, and, which relate to only one of tke 


three indents, namely No. 1039. 

It appears-that the suit against the eecond 
defendant firm was withdrawn, and it be- 
comes unnecessary, therefore, to consider 
their pleadings The defences raised by the 
defendant-firm of Gopal Ohand-Skam Lal 
will beapparentfrom the following issues 
settled in the case:— 

1. Have the plaintifis no locus standi ? 

9. Does not the suit lie onthe bills ? 

3, Have the bills not been accepted ? 

. 4, Are the bills without consideration? 

5. Has the consideration failed? If so, 
what is its effect ? 

§. Even if the bills are found to have been 
accepted, is defendent No. 1 still not liatle 
for reasons given in para. 15 ofthe written 
statement ? 

7. Should the goods be taken as cancelled 


. forreasons given in para.16? Ifso, what 


is its effect ? 

8. Was the contract cancelled as between 
defendants Nos.land 2? Ifso, how does 
it affect the plaintiffs claim ? 

9; Is defendant No.1 competent to raise 
the question involved in Issues Nos,6,7 and 
8? . 


“10. Is the defendent No. 1 estopped from 
raising objections to the plaintiff's claim ? 
‘11. At what rate should the exchange be 
calculated ? 
12 To what amount, if any, including in- 
terest are the plaintiffs entitled ? 
-Paragraphs 15 and 16 of the written state- 
ment referred to in Issues Nos. 6 and 7 rais- 


193 I. 0, 1430 


ed a plea that there was a variation between 
the goods intended for and those supplied, 
and the contraet had. therefore, been cancel- 
led.. The learned Subordinate Judge on 
the gpplication of the plaintiff irm, who as- 
Sorted that their suit was founded on the 
Bills of Exchange and was not one forthe 
price of goods sold, disposed of Issues Nos. J, 
2 and 9in an intermediate order (pages 35 
and 39 of the paper book) by deciding these 
in favour of the plaintiff firm, holding that 
Issues Nos. 6, 7 and 8 need not be gone into 
and that Issues Nos. 4 and 5 as to the bills 
being without consideration, or as to there 
having been a failure of consideration, 
could only be considered so far as it did not 
relate tothe question of the goods not 
being in accordance with the contract. This 
view was followed by the successor of the 
learned Subordinate Judge in the final 
judgment in the suit which was decreed in 
favour of the plaintiffs for a sum of 
Rs. 18,520.13 with costs aud interest at 
b per cent. per annum from the date of the 
suit till the date of realisation, 

It is admitted that the contract around 
which this dispute centres was ac. à. f 
contract, and as held by a Divieion Bench 
of this Court in Bubby Hurry & Co. v. 


Hertz & Co. (1) such a contract is completed 


by tender of the relative dccuments. It has 
been definitely leid down that in the case 
of such a contract it is not open to the buyer 
to raise any questionas to variation in the 
goods until the drafts or Bills of Exchange 
drawn against those goods have been 
- retired. This is clear from the following 
paseage at page 21t* of the ruling cited and 
which runs as follows:— 

“If the contract of sale provides, as it does 
in the present case, that payment is to be 
made by draft drawn on the buyer, the latter 
is bound to accept the draft upon tender 
of the proper documents. This he must do. 
even though the goods be lost or destroyed 
at the time the draft is presented. The 
delivery heis entitled toas against payment 
of the contract price is not.of the goods con- 
tracted for but of their symbol represented 
usually by the Bill of Lading, charter party, 
invoice and policy of insurance. Upon 
payment hecan, upon arrival of the ship, 
demand the goodsthemselves and should 
these be not forthcoming, or, when forth-. 
coming, be not of the nature contracted for, 
all his remedies at law are then open to 
him.” 
540 73 Ind. Cas. 421; 4 Lah. 215; A. I.R. 1923 Lah. 
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It follows then that where a buyer is sued 
on drafts or Bills of Exehange drawn against 
certain igoods, and such drafts have not 
been met, the only defence open to him is 
that the documents tendered were not the 
proper documents, In the circumstances I 
would have no.hesitation in holding that 
the learned Subordinate Judge, in limiting 
the firat defendant firm (appellants) iu their 
defence as above, was perfeetly correct and 
in accordance with authority. 

Thus, the only questions which arise for 
determination and around which the. cone 
test has been waged before us,may be 
formulated as follows:— 

(1) whether there was an acceptance by 
defendants appellants of the Bills of Ex- 
change,and.  .. 

(2) whether there was a failure of considera- 
tion in the sense that the proper relative 
documents relating to the goods were not 
tendered. 

The defendants-appellants at first denied 
having accepted the drafte, but in certain 
additional pleas filed by them ata later 
stege of thecase after the passing of the 
intermediate order referred to above they 
admitted having signed the draft by a 
misrepresentation and fraud, orin any case 
by mistake, and in the erroneous belief that 
they (the drafts) were drawn against the 
goods covered by indent No. 1039. The 
learned Subordinate Judge rightly refused 
to allow these additional pleas. Each of the 
two drafts bears on its face arubber stamp 
denoting accaptance and the admitted 
signature of Madho Parshad (since deceased) 
the representativa of the defendant-appel- 
lant firm. ‘The fact that this signature is- 
not within the prescribed space occupiei by 
the rubber stamp, but below, makes ‘no 
difference and there can be no doubt that 
there was a due and proper acceptance of 
these drafts in azcordance with law. Indeed 
Mr. Jazan Nath, the learned Counsel for 
the appellants, admitted this during the 
couree of argumente, and in the circum- 
stances, itis wholly unnecessary to notice the 
contention of Mr Kishen Dayal that under 
g. 2Lof the Negotiable Instruments Act, the 
mere ‘sighting’ of a Bill of Exchange payable 
after sight was synonymous with accept- 
ance. - 

Ag regards the second point, while there 
is no direct and absolute proof that the 
relative documents, namely, the Bills of 
Lading ingurance policies and invoices were. 
duly tendered, there is a piece of documen- 
tary evidence on the record, which raises an . 


' irresistible presumption, amouüting to proof 
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and which, despite the efforts of Mr, J agan 


Natb, bas not'been rebutted, to show that . 


the documents were duly and properly 
tendered and accepted, This is Ex. P-7 -and 
is a printed letter dated the 10th of Decem- 
ber (the 23rd November, the date of accept- 
ance of' the drafts having been scored out 
and signed) addressed to the Ohartered 


: 4 


Bank of India, Australia and China, signed: 


by the late Madho Parshad and instructing 
the Bank to clear and forward the goods.to 
which the two drafts related at the risk cost 
of “the defendants-sppellar t3 to Delhi. 
Their explanation of this is that they wanted 
the goods at Delhi, and so Lad them forward- 
ed for their convenienoe, and therefore, this 
did not signify that the documents had been 
'tendered, or that the goods hed been accept- 
ed. , This explanation cannot possibly be 
accepted, as it is perfectly obvious that 
when Ex. P-7 was written, the documents 
must have been tendered and the defendants- 
appellants by Ex P 7 authorised the Bank 
as their. agents to clear and forward the 
goods which could only be done through the 
medium of the Bills of Lading. 

Mr, Jagan Nath further urged ‘that the 
acceptance wasa qualified one; butthcre is 
nothing on the record to support this and 
Motishaw & Co. v. Mercantile Bank of 
India (2) relied on by him in support of his 
contention does not help him. The facts of 
that case are not exactly similar tothose in 
the present case but the principle laid 
down therein supports, on the contrary, the 
contention of Mr. Kishen Dayalthat where 
there has been an acceptance of a Bill of 
Exchange drawn against certain goods, the 
drawee is bound to pay on due date. 


It was then submitted on behalf of the 
appellant thatthere had been.no tender of 
documents on the -due date, which was the 
25th January, 1921. But this argument is 
fallacious, seeing that therelative documents 
had already been tendered on the 10th 
December, 1920, and the Bank had been 
instructed to clear and forward the goods 
to Delhi. And that the Bank did so has 
been eatablished by Ex. P. W. 
which is an extract from the godown 
register maintained by Bank, and which 
shows that the goods in question were stored 


in the godown on the 26th January, 1921, 


presumably on their receipt from Bombay. 
The Bank as agents of theappellant and in 
accordance with .his instructions having 


cleared and brought the goods to Delhi, it. 


would surely have been absurd for the 


(2) 37 Ind, Cas, 258; 41 B, 666; 18: Bom, L. R, 621, — 
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Bank to have tendered any documents on 
the due date, 7. e, the 25th of January. 
In the circumstances no question of waiver 
arises, as the appellant had by bis act in 
executing Ex. P-7 rendered unnecessary 
the tender of any documents on the “dus 
date. , 

There is aleo nothing to support the 
argument of Mr. Jagan Nath thatthe Bank 
was acting as the agent of the plaintiffs, 
and by bringing the goodsto Delhi bad 
substituted the goods for the documents. 
For the above reasons I would bold that 


the suit of the plaintiffs was rightly decreed, 


and affirming that decree I would. dismiss 
the appeal with costa. - 

Broadway, J.—I concur. 

x. L. Appeal dismissed, 


a ad 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1117 or 1929, 
December 20, 1929, 

Present :—Mr. Justice Tek Chand 

^ - and Mr. Justice Johnstone, 
KAPUR SINGH-—AcOUsED —APPÉLSANT 
versus 
EMPEROR— RzsPoNDENT, 

Criminal Procedure Code (Act V of 1908), s. 154— 
First Information Report by victim subsequently dying, 
admissibility of—Evidence Act (Iof 1872). s. 32 (1)— 
Dying declaration, proof of — Report made by deceased, 
treatment of, as dying declaration. 
~ A First Information Report is not substantive evi- 


denceand can only be used to corroborate or contra- - 


dict the deposition of the maker-thereof at the trial. ~ 
Consequently, the First Information Report made bya 
victim who dies before the matter comes before the 
Oourt cannot be admitted into evidence as such 
though it would be admissible as dying declaration 
under s. 32 (1), Evidence Act. [p. 12], col. 2. | i 

. To provea .dying declaration it is not necessary 
that the witness while giving evidence should repeat 
in his own words what the deceased had said. 
aneh ifhe proves the record of that statement. 
1014. 
| Paap Singh v, Emperor (1), followed. 

Oriminal appeal from an order of the Ses- 
sions Judge, Ludhiana, dated the 28th Octo- 
ber, 1929. . ; | 

Mr. Jai Gopal Sethi, for the Appellant. 

“Mr. I. M. Mackay, for the Respondent. 

i l JUDGMENT, 

"Tek Chand, J.—The appellant, Kapur 
Singh Jat, aged 32 yeers, of Mauza Shahra 
in the Ludhiana District, has been convict- 
ed under s. 302, Indian Penal Code, for 
Having murdered Musammat Dhannon, a 
young Ohamar woman of the same place, 
and has been sentenced to death. 


. The case for the prosecution is. that some 


It is . 
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months before the occurrence the appellant 
had trespassed into the house of Musammat 
Dhannon with the intention of outraging 
her modesty. He was caught at the time 
and was severely beaten by the Ohamare. 
Later on he was convicted under es. 451, 
Indian Penal Code, and sentenced to 
undergo one day's imprisonment and pay 
a fine of Rs. 2C0 The appellant felt 
himself disgraced at his conviction by a 
Criminal Court on the complaint of a Chamar 
woman and wanted to'have his revenge on 
her. Accordingly on the 3rd of July, :929, 
at about 6 P. M, he armed himself with a 
tesha (adza) and went to the house where 
Musammat Dhannon lived at the time, 
She was standing near the tanur, ready to 
bake her bread; and two other Ohamar 
women, Musammat Aso (P. W. No. 4) and 
Musammat Nandan (P. W. No. 5) were close 
by. He attacked her with the adze and 
‘inflicted a number of injuries on her, felling 
her to the ground. Ram Ditta sweeper 
(P. W. No. 3) and Bhanta Singh lambardar 
(P. W. No. 12) were near the spot and 
witnessed the assault. An alarm was raised 
but the appellant made good his escape. 
Musammat Dhannon . was taken to the 
Police Station where she made a report. 
The Police registered & case under s. 326, 
Indian Penal Oode, and started the investi- 
gation. As Musammat Dhannon's injuries 
were of a serious nature she was taken tothe 
hospital at Rai Kot where sha was examined 
by Sub-Assistant Surgeon Chanda Singh 
(P. W..No. 2) on the 5thof July. He found 
- eleven incised wounds on her body, of 
which four were on the right upper arm, 
one on theleft forearm, four on the right 
thigh, one on the left thigh, a small 
superficial wound on the breast andoneon 
the finger. There was also & contusion on 
oneof the thighs. In the opinion of this 
witness alltneinjuri:s were simple except 
the contusicn, which he considered to be 
grievous. On the evening of the &th of 
July it was noticed that tetanus had set 
in one of the wounds, Aziz-ul-Hassan 
(P. W. No. 9), Süb-Inspeetor of Police, was 
accordingly sent for and he recorded her 
dying declaration (Ex. P. B) Medical 
treatment was continued in the hospital 
but Musammat Dhannón died on the 9th 
July, at 5 P. M. The dead body was 
taken to the mortuary ab Jagraon and was 


examined by Sub-Assistant Surgeon Dr. Lal ` 


T W. No. 1)on the 10th of July, 
The learned Sessions Judge 
as true the evidence of: the three eyes 
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nesses. 
: * 


has accepted . 


witnesses, Ram Ditta, Musammat Aso and 
Musammat Nandan, and has also relied‘ on 
the so called First Information Report made 
by Musammat Dhannon at the Police Station 
shortly after the occurrenee and her’ dying 
declaration recorded by the Sub-Icspector 
on the 8th of July, 19 :9. | A 
Mr. Sethi for the appellant has subjected 

to minute analysis the evidence of the eye- 
witneeses and has also argued that the state- 
ments of Musammat Dhannon mentioned 
above are inadmissible in evidence. But 
after hearinghim at length and giving due 
weight to his arguments, I am of opinion, 
that they are devoid of force. 
* 


Equally devoid of force isthe conten- . 


‘tion that the two statements of Musammat 


Dhannon are inadmissible in evidence. lt 
is, no doubt, true that if Ex. P. R. were to 
be treated as a First Information Report, 
strictly so called it would not be admissible 
in this ease. Itis settled law that sucha 
report is not substantive evidence. It can 
be used only to corroborate or contradiet 
the deposition of the maker thereof at the 
trial. But this was not possible in this case 


as Musammat Dhannon had died before the . 


matter came before the Court. Iltis, how- 
ever, admissible under s. 32 (1) of the 
Evidence Act as it is the statement of a 
person (since deceased) relating to the 
Circumstances of the transaction which 
resulted in her death. Mr, Sethi eventually 
conceded that this was so, -but contended 
that in that event, both this statement as 
well as the dying declaration (Ex, P B) 
recorded by -the Sub-Inspector Aziz ul 
Hassan (P. W. No. 9) on the 8th of July 
were inadmissible, as that witness while 
giving evidence did not repeat in the 
witness-box in his own words what the 
deceased had said on each occasion, but 
had merely proved the records of those 
statements, This argument is, however, 
effectively disposed of by Fariap Singh- 
v. Emperor (1) where 8 similar conten- 
tion was raised and overruled. Mr: 
Sethi has not attacked the soundness of 
that ruling and-I see no reasons to differ 
from it. In both these statements Musam- 
mat Dhannon had stated that she was 
wounded by the appellant with a tesha 
and in my opinion they are valuable corro- 
boration of the testimony of the eye-wit- 


* X * e x 
After a careful consideration of the evi- 


. (1) 92 Ind. Cas. 167; 7 Lah. 91; 27 Or. L.J. 215; A, I 
R. 1926 Lah, 310, : 
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dence on the record I have no doubt that it 
was the appellant who assaulted the 
deceased with the tesha, on the occasion, 
and in the manner, described above. 

The next question for consideration is 
whether the act ofthe appellant amounts 
to murder. Now it is noticeable tbat 
nearly all the injuries were inflicted on-the 
arms and thelegs,  Theonly injury on any 
vital part of the body was a superfi:isl 
incised wound No.8 on the breast. Itis 
also significant that several of the wounds 
were flesh-deep and had healed to a large ex- 
tent before her death. The only two grievous 
injuries noticed at the time of the post 
mortem examination were, one on the thigh 
and the other on the left index finger. 
The weapon used was a heavy iron adze 
and the appellant could, if he had intended, 
inflict much more serious injuries on the 
deceased, who was quite unarmed at the 
time and was not ina position to offer any 
resistance. It seems to me that his inten- 
tion was merely to wound her and not to put 
her to death. Nor can he, in the circumstan- 
ces; besaid to have the knowledge that he was 
causing such injuries as were likely to 
cause death. The learned Sessions Judge 
".appeara to have been influenced to a very 
great extent by the circumstance that 
tetanus had set in in one of the wounds and 
that death resulted therefrom. But having 
regard to the fact that the fatal result is 
not the usual and probable consequence of 
these injuries and the medical evidence is 

not very definite on the point the appellant 
cannot be held guilty of the offence of 
murder. 

Mr. Mackay, who appeared for the pro- 
secution, very fairly and properly conceded 
that it was doubiful whether the offence 
was one under s. 299 and that Explanaton II 
to that section, on which the learned 
aS Judge had relied, was inapplic- 
able. 

In my opinion the act of the appellant 
falls within s. 326, Indian Penal Code, and 
he must be convicted of that offence. 

I would, therefore, accept the appeal, set 
aside the conviction and sentence under 
8. 302 and in lieu thereof convict the 
appellant under s. 326, Indian Penal Code, 
and sentence him to rigorous imprisonment 
for seven years. 

. Johnstone, J.—I agree. 

RL. 
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LAHORE HIGH COURT. 
First Oivin APPBAL- No. 3055-oF 1994. 
March 4, 1929. 
Present :—Justice Sir Alan Broadway ET, 
and Mr. Justice Harrison. 

SHANKAR NATH-—PraINTIEF ° >» 

—APPELLANT 
versus 
TIRLOK SINGH. anp ANOTHER— 


DsrENDaANT8— RRE:PONDENTSE. 
Suits Valuation Act (VII of 1887), 


ties—Validity of trial—Objection in appeal, compe- 
tency of. 

An Appellate Court cannot give effect to an objec- 
tion on the ground of under-valuation of the suit even 
if the objection had been raised at the proper stage, 
unless it issatisfied that the under-valuation has 
ri aa affected the disposal ofthe suit. [p. 124, 


Sardar Khan v. Aishan Bibi (4), followed. 

Where ina suit for pre-emption in a Second Class 
Subordinate Judge’s Court the defendant pleaded that 
he. wasentitled to get Rs. 5,100 and though this 
matter was brought to the notice of the plaintiff no- 
question of jurisdiction was raised and a decree. for 
pre- emption was passed on payment of Rs. 5,100: 

Held, that it was not open to the plaintiff to attack - 
the decree in appeal on the ground that the trial Court, 
had no jurisdiction. [ibid.] 

First appeal against a decree of the Sub- 
Judge, Second Olass, Gurdaspur, dated the 
22nd October, 1924, 

Messrs. J. N. Bhandari and Anant Ram, 
for the Appellant 

Mr. Mehr Chani Mahajan and Hem Raj 
for Mr. Des Raj Mahajan, for the Respond- 
ents. 


JUDGMENT,—By a sale deed register- 
ed on 15th January, 1923, one Jagmohan 
Lal sold a house to Tirlok Singh, the cou- 
sideration entered in the deed being 
Rs, 5,000. On 17th January, 1924, Mahant 
Shankar Nath instituted a suit for possession 
by pre-emption ofthe said house alleging 
that the actual amount paid for the house. 
was Rs. 3,250 and that its value did not 
exceed that sum. The defendant vendee, 
while admitting that the plaintiff had the 
right to pre-empt asserted that the value of 
the house was atleast Rs. 5,100 and that he 
had in good faith, actually paid a sum of 
Rs. 5,000, and was further entitled to a sum 
of Re. 100 spent by him on conveyance and * 
registration charges which formed part of 
the consideration. In his statement the: 
defendant's Counsel stated that the market 
value of the house was Rs. 5,100 while the 
Counsel for tbe plaintif insisted that ihe 
sum of Rs. 3,250 alone had been paid. 

The following i iesues were settled:— 

l. Wasthis transaction made for Re. 5,000 
in good faith or was tbis sum paid?: ^^ , 


s. 11 (D) (b)— .. 


Want of pecuniary jurisdiction —No prejudice to pars... 
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2. Was Rs. 100.besides the above, spent 
by the vendee for registration expenses of 
this sale (deed)? and could it form a part of 
the price? | 

3. What is the market value? 

, le the present Oourt-fee insufficient? 
' 'lThelearned Subordinate Judge came to 
the conclusion that the sum of Rs, 5,070 had 
in fact been paid and paid in good faith, and 
further that registration expenses amounted 
to Rs. 90120 which formed part of the 
price agreed on. Healeo ceme to the con- 
clusion that the market value of the house 
was Rs. 4,742 as estimated by a Gommis- 
sioner appointed for the purpose. The 
plaintiff was accordingly granteia decree 
for possession of the house on payment of 
Rs. 5,080-12 0 to be paid by a date fixed. 
The plaintiff was ordered to pay the defend- 
ant's costs. Against this decree Mahant 
Shankar Nath has referred an appeal to this 

Court through Mr. Jagan Nath Bhandari, 
"The learned Counsel forthe appellant 


‘made no attempt to attack the findings 


arrived at by the trial Court on the merits 
(indeed, it was practically admitted that 
these findings were the only possible 
ones on the record). He urged, however, 
that the appeal should be accepted anda 
re-trial ordered on the ground that the 
learned Subordinate Judge, Second Class, 
had no jurisdiction to try the suit and had 
granted a decree for possession on payment 
of asum exceeding the pecuniary limits of 
his powers. In supportof his contention he 
referred, inter alia,to Muhammad Afzal 
Khan v. Nand Lal (1), Abdur Rahman v. 


_Charag Din (2) and Jaswant Ram v. Moti 


Ram (3). Muhammad Afzal Khan v. Nand 
Lal (1) and Abdur Rahman v,Charag Din 
(2) are in pointand were approved, although 
without discussion, in Jaswant Ram v. Mott 
Ram (8), &nd there can be no doubt that if 


. the value ofthe house sold in this case 


exceeded Rs. 5,000 the Subordinate Judge 
had no jurisdiction to try it and the decree 
cannot stand. Mr. Mehr Chand Mahajan 
for the respondent, however, pointed out 
that the learned Subordinate Judge has 
come to a clear finding that the market 
value of this house was Rs, 4,742 and that, 
therefore, he had jurisdiction to try the 
case. He further contended thatthe mere 
fact that the Subordinate Judge had decreed 


(1) 16 P. R. 1908; 46 P. L. R. 1908; 73 P. W. R. 


1907. 
Md 19 P. R. 1908; 129P. L. R. 1908; 38 P. W. R. 


(3) 96 Ind. Oas. 890; A. IR. 1926 Lah. 376; 7 L. 570 
at p. 576;-2 Lah. Cas, 306; 27 P. L.. R, 005; 9. L, L.J. 
68 (F, B). Eo 
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possession on payment of a sum exceeding 
Rs. 5,090 did not necessarily vitiate the 
decree, and the learned Counsel expressed 
his willingness to give up the sum_ of 
Re. 90-12-0 and confine -the decree to the 
actual amount of Rs, 5,000 paid by him l 

On the finding onthe issue relating to the 
market value of the house (issue No. 3) there 
can be no doubt that the trial Court had 
jurisdiciion to try the suit and the only 
question is whether the decree is vitiated by 
the circumstance that hy the decree the 
plaintiff was directed to paya sum of 
Re. 5,090 12 0 being Rs. 90-12-0 in excess of 
the pecuniary limits of the learned Subordi- 
nate Jadge’s powers, for the suggestion 
made by the learned Counsel for the respond. 
ent cannot, in my opinion, be accepted. 

Now, the written atatement and the state- 
ment of the defendant respondent's Counsel 
both show.that it was definitely pleaded 
that the value of tbe house was more than 
Rs. 5,000 and that the sum claimed was in 
excess of that amount. The plaintiff-appel- 
land notwithstanding this failed to raise any 
objection as to the suit being beyond 
the powers of thetrial Court and insisted 
on the cese proceeding in the Ccurt below. - 

In 8. 11, Suits Valuation Act, it is pro- 
vided that an objection to the jurisdiction 
ofa Court to deal with a suit on the ground 
of its onder- valuation shall not be sustained 
by an Appellate Court unless: "E 

(1) (a) theobjection was taken in the Court 
of first instance at or before the hearing at 
which issues were first framed and re- 
corded. 

* * * * 

(b) the Appellate Court iesatisfied for rea- 
sons to be recorded by it in writing * * 
and that the * — *  under-valuation | 
thereof has prejudicially affected the disposal 
of the sui; * - on its merits. 

(2 If ihe objection was taken in the 
manner mentioned incl]. (a), sub s. (i) but 
the Appellate Court is not satisfied as to both 
the matters mentioned in el (b) of that gub- 
section and has before it the materials 
necessary for the determination of the other 
grounds of appeal to itself shall dispose of 
the appealas if there had been no defect of 
jurisdiction in the Court of first instance. 

As stated above the fact that the. defend- 
ant respondent was challenging the valua- 
iion of the suit and claiming a sum which 


was in excess of the trial Court's pecuniary 


powers was brought prominently to the 
notice of the plaintiftappellant and not- 
withstanding this no question was raised on 
the score of jurisdiction and for : this reason’ 


^ 
- r 
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it saəms to me possible to decline to allow 
the objection at this stage. Farther, 
however, even if the objection i3 ‘raised at 
the proper time in a case the Appellate 
Court must be satisfied that the under- 


- valuation has prejudicially affected “the 


disposal of the suit” (s. 11 (i) (b) Suits 
Valuation Act), before the objection can be 
given effect to. 

In the present case the only grounds of 
appeal that were argued and pressed at 
the Bar were grounds Nm1. 1 and 2 relating 
to the question of the trial Oourt's juriadic- 
tion to pass a decree for possession of the 
house on payment of a sum of Rs. 5,090-12 0. 

On the merits it was conceded that there 
was nothing to besaid. An examination of 


the record shows that the decision arrived - 


at on the merits was correct and Mr. 
Bhandari did not auggest that the materials 
necessary for the determination of.the other 
grounds of appeal were not before us. As 
pointed outin Sardar Khanv. Aishan Bibi 
(1)? “The object of the Legislature *. * 
ie$that the defect of jurisdictionon * * 
pecuniary ground should not render pro- 


- ceedings in a case abortive if such objection 


was not taken at the earliest opportunity 
and there has been no consequent failure of 
justice,” | 

In the cireumstances of the present case, 
there having been no failure of justice 
consequent on the defectin jurisdiction, I 
would dismiss the appeal leaving the parties 
to bear their own costs in this Court. 

A Appeal dismissed. 

(4) 88 Ind. Cas. 72; A. I. R, 1925 Lah 290; 6 L, ' 05; 
T2P.L.R. 1994. 


LAHORE HIGH COURT. . 
Sroonp OIWIL AprPsaL No. 2624 oF 1928, 

- February 20, 1929. 
Present:—Mr, Justice Addison. 
SHARIF HUSSAIN AND OTHERS— 
DEFEND aNTs—A PPELLANTS 

: versus 
NUR SHAH AND oTHERS—PLAINTIFFS AND 
. DEFENDANTS— RESPONDENTS, P 
Transfer of Property Act (IV of 1882), s. 52.—De- 
eree for pre-emption—Declaratory suit by reversioners 
against vendee without impleading pre-emptors—De- 
cree, whether binding on pre-emptor—Lis pendens— 
Pre-emptor, whether representative of vendee. — 
After the passing ofa decree for pre-emption the 
reversioners of the vendor instituted a suit fora 
daclaration that the salé was not binding upon them 
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without impleading the pre-emptors as parties and 
obtained a decree, The pre-emptors deposited the 


. Money during the pendency ofthe declaratory suit 


and obtained delivery of possession after the decree 
in that suit. Ina suit for possession by the rever- 
sioners after the death of the vendor:. . < 
Held, (1) that the declaratory decree was got bind- 
ing on the pre-emptors as they were not represehta- 
tives of the original vendee; [p. 125, col. 2.] 
(2) that the doctrine of lis pendens didnot apply- 
as the right" of the pre-emptors did not accrue due 
during the pendency of the declaratory suit; and 
[p. 125, col. 1 | 
` (3) the plaintifis 
E possession as against the pre-emptors. 


Bhag v. Ujagar Singh (L), followed. 
, Second appeal “against a decree of the 
District Judge, Jullundur, dated the lst 
October, 1928 < 

Mr. Fakir Chand for Mr, -Badri Das, for 
Appellants. 

.Mr. Ghulam Mohi-ud-Din, for the Respond- 
ents. 


JUDGMENT,.—Imam Bibi sold certain 
land on 13tu December, 1900. A suit - to 
preempt the land sold was brought by 
Sharif Hussain, Ahmad Hussain and Abid 
Hussain on 21st November, -1901. Another 
pre-emption suit was brought by: rival pre- 


were not, therefore, entitled 
[p. 125, col. 


emptor Masum Ali Shab. Both these pre- 


emption suits were decreed on 6th April; 
1902. Masum Ali Shah was given the first 
right of pre-emption conditional on his 
depositing Rs. 635 within six months from 
the date of the decree and, on-his failure to 
do so, Sharif Hussain, Ahmad Hussain and 
Abid Hussain were granted a decree on 
condition that they should pay Rs, 635 into 
Court within a further period of two 
months. Masum Ali Shah did not deposit. 
the money within the time fixed, but Sharif 
Hussain and his two co-plaintiffa did so on 
28th November, 1902. i 

In the meantime certain reversioners of 
the Husband of the- widow instituted a 
deelaratory suit with regard to the sale on 
17th August, 1902, i, e., long after the pre- 
emption suits had been decreed. It might 
also be noted that a similar suit by certain: 
reversioners had already been dismissed. 
In the declaratory suit brought on 17th 
August, 1902, the decree-holder pre emptors 
were not impleaded but only the original 
vendee. ‘The preemptors applied to be 
made parties to the declaratory suit but this 
was not allowed. The declaratory suit was 
decreed in favour of the reversioners on 13th 
January, 1903. Porsession was given to the 
pre emptors, who had deposited on 28th 
‘November, 1: 02,the money in-Court, on 6th 
February, 1903, . by mears of the usual 
mutation order which takes some time, 
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Musammat Imam Bibi died on 21st J une, 


suit on the strength of their declaratory . 


19:6, and the reversioners, who instituted 
the declaratory. suit, brought the present 


decree against the original vendee claiming 
pogsession of half of the property sold by 
the widow against the pre-emptors who 
were not parties to the declaratory suit. 

The trial Judge dismissed the suit, 
holding that the doctrine of lis pendens 
applied to the declaratory suit which was 
instituted after the pre-emption decree had 
been passed in the defendants’ favour, 2. e, 
he .held that the declaratory suit was not 
binding on the defendants. It is admitted 
that if this finding is correct the suit was 
properly dismissed. £ 

On appeal, the learned District Judge 
held that the doctrine of lis pendens applied 
to the title acquired by the pre-emptors 
during the pendency of the declaratory suit, 
and that, therefore, the decision in the 
declaratory suit was binding on the pre- 
emptors. He accordingly accepted the 
appeal and decreed the plaintiffs’ suit, 
Against this decision the defendants have 
preferred this second appèal. i 

There is a case on all fours with the 
present, namely, Bhag v, Ujagar Singh (1), 


decided by Jai Lal, J., on 26th April, 1926. 


* 


As I amin-agreement with his conclusions, 
I do not propose to discuss this appeal at 
great length, At the time thatthe de- 
claratory suit was instituted the pre-emptors 
had obtained their decree and it follows as 
a natural consequence that the vendee had 
little interest in defending the suit. 
pre-emptors wanted to be brought on the 
‘record in order to contest the suit but they 
were not allowed this opportunity. The 
doctrine of lis pendens applies to;things 
coming intoexistence during the pendency 
of the suit and not where there is an exist- 
ing right prior to the. suit. Thisis the 
principle on which are based numerous 
authorities of this Court to the effect that 
a pre-emptor with a superior right cannot 
be defeated bya pre-emptor with an inferior 


right who obtained his decree before the: 
pre-emptor with the superior right has even 


instituted his suit. In the present case the 
right of the pre-emptors who are defendanta 
in the present ease, had not only accrued 
before the declaratory suit was instituted 
but they had obtained their decree for pre- 
emptionlong prior to the declaratory suit 
being instituted. It is true that they only 
deposited the money in Oourt on 28th 


uu 96 Ind, Cas. 450; 8-Lah. L, J, 261; 27 P, L. R. 
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November, 1902, after the institution'of the 
declaratory suit but before it was decreed 


. and it is from thet day that the rights of the 


vendee vest in the pre-emptors; That does 
not, however, méan that they acquired the 
ownership from the vendee during the 
pendency ofthe declaratory suit. It follows 
that they were necessary parties to the 
declaratory decree, in my opinion, if they 
were to be bound by it, especially as the 
original vendee no longer had any interest 
in defending the declaratory suit. Further, 
the right of pre emptionis one of substitu- 
tion, and it cannot, therefore, be said that 
the successful pre-emptors are representa- 
tives of, or claim under, the original 
vendee. They cannot thus be bound by the 
decree against thet vendee. 

Following the decision of Jai Lal, J., 
already referred to, I-accept this appeal 
with costs throughout and dismiss the suit. 

A. Appeal allowed, 


LAHORE HIGH COURT. 
Civin Revision Perivion No. 27 or 1929. 
< March 7, 1929. ; 
Present:—Mr. Justice Dalip Singh, 
RAM RATTAN-—DszFENDANT— 
PETITIONER 


versus NANG 


SOBHA RAM-HARDAYAL-—PLAINTIHp 
— RESPONDENT. 


Partnerskip—Authority of partner to strike ba 
in firm account on behalf of firm. lane 


In a working partnership thereis a presumption 
that a partner has authority to strike-balances in the 
firm account so as to bind his co-partners. 

Shaikh M»hideen v. Official Assignee- (1) and K. R. 
V. Firm v. 3athyavada  Sitaramaswami (2), referred 
to.. 

Revision petition against a decree of the. 
Small Oause Court Judge, Amritsar, dated 
the 3rd October, 1928, 

Mr. Chandar Gupta for Mr. Fakir- Chand, 
for the Petitioner. D 

Mr. Din Dayal Khanna, for the Respond- 

JUDGMENT.—In this revision it is 
contended thata partner cannot acknow- 
ledge &' debt by striking a balance so asto 
bind his co-partner, and Shaikh Mohideen 
v. Official Assignee (1) is cited in support of 
the proposition. K. R. V. Firm v. Sathyavada 
Sitaramaswami (2) shows that there isa 

(1) 11 Ind. Cas. 332; 35 M. 142; (1911) 1 M. W. N. : 
AA T. 473. o! ssa 

(Qu Ind. Oas, 634; 37 M. 146; 29 M. L. J, 501; . 
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conflict of rulings on this point. Itseems 
to me that at any rate in a working part- 


nership there is a presumption that a partner’ 


has authority to strike balances in an ac- 
count which was a firm account. I, therefore, 
repel this contention. l 
' Itis next contended that the acknow- 
ledgment isnot stamped and was, there- 
fore, wrongly admitted in evidence. As 
far as I can see s. 36 bars this point being 
raised. ' l 

The revision is dismissed. No order as to 
costs, . ; 
— Revision dismissed. 


bs p 


LAHORE HIGH COURT. 
BEOCoND Civin APPEAL No, 1657 or 1929. 
December 3, 1:29. 

Present:— Mr. Justice Jai Lal. 

BUR SINGH-—PLAINTIFF — APPELLANT 
. VETSUS . 

LABHU RAM AND ANOTHER— DeFENDANTS— 

. REEPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 47, 145— 
Surety for payment of decretal amount. in default by 
judgment-debtor—Swuit by surety to contest his liability 
under security bond, whether competent—Payment by 
surety of decretal amount—Surety’s right to recover 
from judgment-debtor by sutt. 

It isnot open toa surety forthe performance of 

- a decree to object to his liability under the secu- 
rity bond by meangof a separate suit to contest his 
liability underthe security bond as between him 
and the decree-holder. 
. But when a person stands surety foranother there 
is always an implied warranty that the latter would 
indemnify such person in case he is damnified owing 
foa default by him in the performance of any of the 
conditions imposed upon him under the security 
bond. Therefore, where the surety is made to pay the 
decretal amount on the ground that there had been 
a default in the performance of the conditions of the 
security bond by the judgment-debtor, he is entitled 
by means ofa suit torecover from the judgment- 
debtor the amount paid by him. 

Second appeal from a decree of the 
Senior Subordinate Judge, Sialkot, dated 
the 7th of March, 1929, affirming that of the 
Subordinate Judge, Fourth Olass, Narowal, 
dated the 22nd December, 1928. 

Mr. Des Raj Mahajan, for: the Appellant. 

Mr. Jamna Das, for the Respondents, 

JUDGMENT.—Labhu Ram obtained 
gmoney decree against Bela Singh and in 
the course of the execution of the decree Bur 
Singh gave security that the judgment- 
debtor would appear in Court and on his 
failure to do sohe,the surety, would be 
liable for the decretal amount, The execut- 
ing Oourt, holding that there had been a 
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default by thejudgment-debtor, Bela Singh; 


in appearing in the Court, directed the 
execution of the decree against Bur Singh 


“who apparently was arrested and, therefore, 


paid the decretal amount in Court. The ` 
suit out of which. this appeal has arjsen 
was then instituted by Bur Singh for the 
recovery of the amount paid by him, the 
defendants being both Libhu Ram and . 
Bela Singh. It was alleged. by him ‘that 
the decretal amount had been illegally 
recovered from him by Labhu Ram and 
thatin any case Bela Singh was liable to 
pay him the same under the implied con- 
of indemnity. An objection was 
taken on behalf of the defendants that the 
plaintifi’s suit did not lie. i 

It is difficult to find out from the appellate 
judgment of the Senior Subordinate Judge 
whether he holds that a suit against the 
two defendantslies or not. He has relied 
upon Ramanathan Pillai v. Doraiswamt 
Ayyangar (1). In that case it was held that 
for the limited purpose of execution under s. 
145, Civil Procedure Oode, asurety must be 
deemed to bea party to the suit within the 
meaning of 8.47 of the Code, but that he is 
entitled to maintain a suit for the cancella- 
tion of the security bond on the ground 


.that it was obtained by fraud or on some 


other similar ground. If the Senior Bub- 
ordinate Judge intended to hold tbat the 
present suit lay by virtue of Ramanathan 
Pillai v. Doraiswami Ayyangar (1) then 
he is obviously wrong. It was open to the 
plaintiff to object to his liability under the 
security bond under s. 47, Oivil Procedure 
Oode, when the décree-holder sought. to 
execute the decree against him. It is not 
open to himnow by means of a separate 
suit to contest his liability under the securi- 
ty bond as between him and the decree- 
holder. His suit, therefore, as against 
the decree-holder has been rightly 
dismissed though I have not been able to 
appreciate the reasons given by the learned 
Senior Subordinate Judge for his con- 
clusions, 

"With regard to the judgment-debtor 
Bela Singh different considerations arise. 
When a person stands surety for another 
there is always an implied warranty by the 
latter that he would indemnify such person 
in ease he is damnifled owing to & default 
by him in the performance of any of the 
conditions imposed upon him under the 
security bond. The appellant having been 
made to pay the decretal amount on the 


(1) 55 Ind, Cas. 303; 43 M. 325; 38 M. L. J, 65; 11 Ln 
W., 45; (1920) M, W, N, 114; 27 M, L. T, 207, 
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ground that there had. been a default in 
the performance of the conditions of the 
security bond by Bela Singh, it lis obvious 
that he is entitled to a decree for the 
amount claimed against Bela Singh, the 
original judgment-debtor. 


` I, therefore, accept this appeal and decree 
the suit with costs throughout as against 
Bela Singh. It will be dismissed with costs 


throughout as against Labhu Ram, the 


deeree-holder. 
4 


' R, L, Appeal accepted. 


LAHORE HIGH COURT. 
Fresr Oivin ArPEAU No. 2584 or 1924, 
May 138, 1929, 

Present :—Mr. Justice Fforde and 

Mr. Justice Bhide. 
SEORETARY or STATE—DEFENDANT— 
APPEI LANT 
- versus ` 
Musammat VIDYA VATI AND ANOTBER— 
OBJECTORS— RESPONDENTS, 

Limitation Act (IX of 1908), s. 6—Court-fee paid 
at time of appeal deficient according to later inter- 
pretation of law—Deficiency made good after limita- 
tion—Eztension of time—Admissions, evidentiary 
value of. A 

Where the Court-fee paid on a memorandum of 
appeal was correct according tothe interpretation put 
upon the law by the High Oourt at the date of the 
institution of the appeal but wasinsufficient accord- 
ing to a later interpretation of that Court and the 
deficiency was made good after the expiry of the 
period of limitation: 

Held, that there wassufficient reasonfor granting 
extension oftime and holding that the appeal was 
within time. 

Admissions do not operate by way ofestoppel but 
they will be strong evidence against the party making 
them unless they are explained away. 


First appeal from an order of the District 
Judge, Gujranwala, dated the lst July, 1924. 


BHORETARY OF STATE v. VIDYA VATI. - 


| eds 
Messrs. C. H. Carden Noad and Mehr 
Chand Mahajan, for the Appellant. 
` Messrs. Badri Das and Duni Chand Gupta, 
for the Respondents. i 
JUDGMENT. 
- Bhide, J.—This is an appeal preferred 
by the Secretary of State ina Land Acquisi- 
tion case, in which the amount of compen- 
sation awarded tothe respondents by the 
District Judge is ought to be reduced to the 
amoun originally fixed by the Collector. 


A praliminary objection was raised that 
the appeal was not properly instituted inas- 
much as the memorandum of appeal bore 
originally a Court-fee stamp of Rs. 10 and 
the ad valorem Court fee as required by law 
was not made up till long after the expiry 
of the period of limitation. The explana- 
tion offered by the learned Government 
Advocate was that the appeal was filed ona 
Court-f2e stamp of Rs. 10 according to the 
old practice, following Secretary of State v. 
Basawa Singh(i) and that.the ad valorem 
Court-fee was paid latér as it wasruled by a 
Division Bench of this Oourt recently that 
such fee was necessary: ef, Civil Appeal 
No. 2593 of 1924, decided on 29th November, 
1927. In view of the explanation we allow 
the necessary extension of time and hold 
the appeal to be within time. 


The land in dispute was a portion of the 
land aecuired by the North Western Rail- 
way, for the purposesof a new Railway 
Station, yard, etc. at Gujranwala. Thenoti- 
fication for acquisition of this land was 


published on 21st December, 1921, and the 


sole point now in dispute is the market 
value of the land on or about the date of 
the notification, The Oollector awarded - 
compensation at rates varying from Rs. 150 
to Rs, 509 per kanal, 1. e., about Rs, 1,200 to 
Rs. 4,000 per acre. The learned District 


Judge kae, on the other hand, allowed 


Rs. 4,000 per acrefor theisnd tothe north 
of Railway level crossing, and Rs, 6,000 for 
the land to the south of the level crossing, 


' A glance at the plan on the record will 
show that the landin dispute is not far from 
the existing Railway Station and the Oivil 
Station at Gujranwala. It appears from the 
evidence of Lala Duni Chand, Inspector of 
Works, a witnees for the appellant, that 
some houses were in existence in the neigh- 


(1) 17 Inc. Čas. 764; 57 P. R. 1913; 17 P.L. R., 1921; 
19 P. W. R. 1913. 
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-bourhood of the locality as long ago as the 
year 1910 and there. are instances on the re- 
cord-of sales for building purposes subse- 
quent to that year. It cannot, therefore, be 
said that the land in dispute had no utility 
except for agricultural purposes, ~ a 


. The learned District Judge has relied 
chiefly on two facts in fixing the market 
value, viz, (1) that the Tahsildar who made 
the: preliminary estimates of the market 
value of the land assessed its value at 
Rs. 4,000 to Rs. 6,000 per acre and (2) that 
- the market value of a part of the land which 
was transferred.from the Public Works 
Department to the Railway (which was 
farthest from the existing Railway Station 
and Civil Stationand apparently the least 
valuable) was fixed by the Government 
itself at Rs. 4,000 per acre. The learned 
Government -Advocate argued that the 
Tahsildai'’s preliminary estimate was 
superficial and that the transfer from 
the .Publie Works Department was 
. not really in the. nature of a sale 
and the formal entry made in the books of 
Government for the purposes of adjustment 
of accounts was of no value for the purpose 
of ascertaining the market value in ‘the 
present case. But this contention cannot 
be accepted. All official acta are presumed 
to be done in & regular manner and there is 
nothing on the record to indicate that this 
was not the case in the present instance. 
The Tahsildar was produced as a witness by 
the appellant and he definitely stated that 
he assessed the value of the plots at Rs..4,000 
to Rs. 6,000. No question was asked on 
“behalf of the appellant suggesting that this 
estimate was based on no data or was based 
. on incorrect data. As regards the transfer 
from the Public Works Department also, 
the entry made in the books of Government 
cannot be considered to be valueless; for 
the entry involves debit to one department 
and credit to another and no department of 
Government can be expected to be indiffe- 
rept as to the.sum so debited or credited. 
In my judgment the learned District Judge 
was perfectly justified in taking the above 
facts into consideration and attaching im- 
portance to them as they are in "the nature 
of “admissions” on behalf ofthe appellant. 
It istrue that admissions do not operate by 
way of an estoppel; but it was for: the 
appellant to explain the admissions, This 
was however, not even attempted, 


. The learned District Judge has not dis- 
cüssed the instances bearing on the ques- 
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tion of the market price which^were cited 
by the witnesses for the parties; but we 
have been taken: through the.evidence by 


the learned Government Advceate and 
there appear to be several instances of - 


- Bale transactions about the date of the noti- 


fication, in which the price fixed was aéqual 
or even much higher than the market price 
fixed by the learned District Judge in the 
progeny Cane: 


* * » 


The land acquired from the respondents ` 
was valuable being mostly chahi see pages 6 
and 7 ofthe printed record. Taking into 
consideration the instances cited by the 
witnesses along with the Tahsildar’s pre- 
liminary estimate and the transfer of a por- 
tion of the land by the Public Works De- 
partment to the Railway, the market price 
fixed by the learned District Judge appears 
to be reasonable. 


I would, therefore, dismiss this appeal 
with costs. 


Fforde, J.—I agree. 


A, Appeal dismissed. 


45 "EE 
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RANGOON HIGH COURT. 
SpectaL SECOND Orvin APPEAL No. 89 or 1929. 
August 15, 1929. 

Present: —Mr. Justice Mya Bu. 

MA YIN AND ANOTHER —APPBLLANTS ` 

: versus 
MA BOK AND OTHERS— RESPONDENTS. 

Evidence Act (Iof 1872), s. 65—Registration Act 
(XVI `of 1908), s. 5?—Secondary evidence— Copies 
certified by Registrar, whether admissible without ac- 
counting for non-production of original. 

Section 57, Registration Act, only shows that when 
secondary evidence haa in any way been introduced as 
by proof ofthe loss of the original document a copy 
certified by the Registrar shall be admissible for the 
purpose of proving the contents of the original, that 
is, it Shall.be admitted without other proof than the 
Registrar's certificate of thecorrectnessof the copy and 
shall be taken asa true copy. But that does not 
make. such a copy a document which may be given in 
evidence without the non-production of the original 
being first accounted for, so as to bring the case 
within s. 65 of the Evidence Act. = 


Hurishchunder Mullick v. Prosunno Coomar Banerjee 
(2), followed, 


Special second appeal from a decree of the: 
District Judge, Amherst, in Oivil Appeal 
No. 153 of 1928. 

Mr. E Maung, for the Appellants. 

Mr, Darwood, forthe Respondents. . 

JUDGMENT.—The appeal turns upon 
the question as to the admissibility of tlie 
document Ex. 1 which is a certified copy 
of a registered deed of gift alleged to 
have been executed by Ma Bok and Ma 

Lauk, both deceased, in favour of the first 
appellant and father of the second appellant, 
on 7th May, 1914. Both the Courts below 
have held on the evidence that the appel- 
lants failed to prove the alleged loss of the 
deed, and this being a pure question of fact, 
ground No. 1 set out in the memorandum of: 
appeal is untenable and has not been 
pressed. The plaintiff-respondents’ case 
is that Ma Bok and Ma Lauk made avalid 


gift ofonly one third of the land in suit to . 


Maung San Lun by registered deed, but the 
defendant-appellants claim that the whole 
of the land was given to Maung San Lun. 

The appeal has been pressed on the lines 
indicated in grounds Nos. 2 ana 3 of appeal, 
The provisions of s. 65 (e), Evidence Act, and 
of s. 65 (f) read with s 57 (5), Registration 
Act, have been relied on in support of these 
grounds. The general ruleas to the proof 
of documents declared. in s. 64, Evidence 
Aet, is that the documents must be proved 
by primary evidence, that ie, by production 
of the documents themselves, and s. 65 
deals with the exceptions to this rule, In 


Krishna Kishori Chaodhrani v. Kishori Lal . 


Ray (1) their Lordships of the Privy 
(1) 14 O, 486; 14 I. A. 71; 5 Sar, P, O. J, 13 (P, Q.). 
9 


MA BA v, MA SBIN NU. 


‘applicable to 
Woodroffe and Mr. Amir Ali, pointed out 
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‘Council held that secondary evidence of 


the eontents of a document cannot be 
admitted without the non-production of the 


original being: first accounted for, so as to 
: bring ib- within one or other of the cases 


provided in s. 65, Evidence Act. Thus the 
learned authors cf the Law of Evidence 
British India, Sir John 


at page 508 of the Eighth Edition, that 
although there are cases in which secondary 
evidence is admissible even though the 
original is in existence and produceable as 
in the case of cls. (e) (7) (b) and (g) s. 65, 


ordinarily, it must be shown that the docu, 


ment is not produceable in the natural 
sense of the word for thisis the general 
ground upon which secondary evidence is 
admitted. 
With reference particularly to the opera- 
tion of s.57 (5), Registration Act ors, 65 
(f), Evidence Act, I think it is safe to accept 
the view expressed in the case of. Hurishch- 
under Mullick v. Prosunno Coomar Banerjee 
(2*, which is tothe effect that s. 57, Registra- 
tion Act, only shows that when secondary 
evidence has in any way been introduced as 
by proof of the lossof the original docu- 
ment a copy certified by the Registrar shall 
be admissible for the purpóseof proving 
the contents of the original, that is,it shall 
be admitted without other proof than the 
Registrar's certificate of the correctness of 
the copy andshallbe taken asatrue copy. 
But taat does not make such a copy 2 docü- 
ment which may he given in ‘evidence 
without other evidence to introduce it. I 
see no reason to interfere with the judgment 
and dacree of the Courts below. The appeal 
is dismissed with costs. Š 
A. l Appeal dismissed, - 
(2) 22 W, R. 303. 


HUS cara 


J RANGOON HIGH COURT. 
SEgcoND CivinL APPEiL No. 99 or 1929. _ 
July 18,1929. . 2 
Present i—Mr. Justice Chari. 
MA SA—DsFÉNDANT— APPELLANT 
versua I 
MA SEIN NU AND ANOTHER—PLAINTIFF8 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100— Find» 
ing correct but unsupported by evidence—Interference 
in second appeal—Error ef law—W hole case, whether 
open—Ilatention, whether question of fact—Benami 
transaction— Purchase by Burman in the name of wife 
gr son— Presumption, i 


130 


Where there is no evidenceto support the finding 
ofthe lower Courts the High Court can entertain 
a second appeal even if.the decision of the lower. Courts 
can be supported on other grounds  [p. 131, col. 1.] 

When there isan erroroflaw, which vitiates the 
judgment the High Courtis not confined to a con- 
sideration ofthe particular error which vitiates the 
oan but the whole case ig open for consideration. 

ibid. i Mia < 

When a Burman husband orfather who had purcbas- 
ed property in the name of his wife and child produces 
no evidence that he advaneed thé purchase-money, he 
does not stand in the position of a Hindu or Muhamma- 
dan, in whose cases the law raises a presumption of 
benami. He hastoshow further with what particular 
object or motive he purchased the land, before the 
Court can decide, whether the property purchased was 
a benami transaction or not.. [p. 131, col. 2.] 

Maung Kyau Pe v. Maung Ky? (4), explained. 

Obiter.—' he question ofintention is a question of 
fact. [p. 130, col. 2.] : 

Second appeal from a judgment of the 
DistrietJudge, Thator, in Oivil Appeal 
No, 1:6 of 1928. 


Mr. Tun Aung, for the-Appellant, 
Mr. Ko Ko, for the Respondents. 


JUDGMENT.—The plaintif in this 
6386, who is the respondent in this Court 
filed a suit against the defendant, Ma Sa, for 
declaration and recovery `of possession of a 
pieea of paddy land and for cancellation of 
a registered deed oi sale in the following 


circumstances: 


The plaintiff, Ma Sein Nu, was the wife of ` 


Maung Pan Byu (now deceased). Maung 
Pan Byu was the son of Saand U Khe. U 
Khe is dead. When Maung Pan Byu was 
14 or 15 years old, the old couple Ma Sa and 
her husband U Khe bought a piece of paddy 
land, which is now in dispute, in the name 
of their son Maung Pan Byu, They had at 
the time other children slso, The land was 
being assessed inthe name of Maung Pan 
Byu until 1925-26. Inthe year 1925 when 
“U Khe was alive, Maung Pan Byu purported 
to convey the land to his parents for an 
alleged consideration of Rs. 500. It is admitt- 
‘ed that no consideration was paid to Maung 
Pan Byu and the defendant’s case was that 
the land was originally purchased in the 
mame of Maung Pan Byu without any 
intention that he should be the beneficial 
owner of the property and that later he 
conveyed the property to his parents who 
were the actual owners, - 
The question, therefore, béfore the lower 
Oourt resolves itself mainly into whether the 
roperty was purchased by the old couple 
n Maung Pan Byu's name as an advance- 
ment to their son Maung Pan Byu or without 
it, was merely put in his name without any 
intention of ‘conferring upon him the 
benefjieial ownership. The lower Court 
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decided in the plaintiff's favour and gave a 
decree as prayed. The judgment was con- 
firmed by the lower Appellate Court, and 
hence this second appeal. 

Under s. 100, Civil Procedure Code, a 
second appeal lies only on the grounds, (a) 
that the decision is contrary to law or s6me 
usage having the force of law, (b) the 
decision having failed to determine some 
materialiesue of law orusage having the 
force of law, (c) a substantial error or defect 
in the procedure provided by this Code or 
by any other law for the time being in force, 
which may possibly have produced error or 
defect in the decision of the case uron the 
merits. 

It was argued before me that the finding 
by the trial Court that the original transac- 
tion was not & benami transaetion but was 
intended to confer ownership on the son is a 
finding of fact and that as both the Courts 
are clear in their finding, no appeal lies to 
this Court under s. 100, Civil Procedure 
Code, The-learned Advocates on both sides 
cited a number of authorities, in some of 
which it was held that a question of intention 
is a question of fact, while in others it was 
held that a question is one of law. In the 
case of Har Parshad v. Bhagat Singh (1), 
which was & decision under the Provincial 
Insolvency Aet Illof 1907 whether the 
finding thata person made a transfer of his 
property with intent.to defeat or delay his 
creditors was a question of law or fact. All 
the cases are cited therein and some of 
them are explained. The Punjab Court 
decided in favour of the position that the 
question of intention is a question of fact. 
This position, if it were necessary, 1 would 
have accepted because the question of a 
man's state of mind isa question of fact, but 
in this case, if is unnecessary to decide this 
particular question, because there is an 
obvious error oflaw which vitiates the 
judgment. Boththe Courts have held that 


the transfer by Maung Pan Byu of the 


property to his:parents for an ostensible con- 
sideration of Rs. 500 was made with intent 
to defeat the rights of his wife. There is 
ahsolutely no evidence on this point and it 
was merely an inference from the admitted 
fact that no consideration was paid. 

The Courts assumed that Maung Pan Byu 
was the absolute owner and since he had 
transferred the property to his parent and 
taken no money for it, they came to the 
conclusion that the transfer was made with 
the intent to defeat the wife’s right. They 


(1) 36 Ind, Cas, 594; 102 P. R. 1916; 85 P. L. R. 1917, 
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failed to see that even assuming Maung Pan 
Byu to be the owner of the property, there 
was nothing to prevent ason making a gift 
to his parents and that very cften gifts are 
made in the form of conveyance for’ con- 
sideration, but no consideration is paid, 

Itistrue that the finding of the lower 
Courts aboutthe validity of the transfer 
may be supported on the. Full Bench ruling 
in Ma Paing v. Maung Shwe (2), because a 
husband has no power to make a gift of 
property without his wife's consent; see U 
Po O v. Ma Tek Gyi(3). The lower Courts 
did not decide the case on this point, and on 
the point on which they did decide, they 
were wrong, ànd 1 have j urisdiction to 
entertain this appeal. When there is an 
error of law, which vitiates the. judgment 
the High Court is not confined toa con- 
sideration of the particular error which 
vitiates the judgment, but the whole case is 
Open for consideration. 

Turning to the question as to whether the 
transaetion was benami or an advancement, 
it is necessary to consider a recent ruling by 
a Bench of this Court reported as Maung 
Kyaw Pe v. Maung Kyi (4). The summary 
of the ruling in the head-note that if a 
Burman had property in the name of his 


child, a presumption of advancement of the - 


benefit would arise, does notexactly reproduce 
the effect of that ruting. To consider what 
that ruling actually decided a little explana- 
tion is necessary. 

It was held in Ma On Pe v. Ma Nyien Kin, 
First Appeal No. 36 of 1925, that the burden 
of showing that & transaction. which on the 
face of it is operative as a transfer of pro. 
perty was not intended so to operateis on 
the person alleging it, that is, the plaintiff 
in this case, if he challenges the transaction. 

This is the view ofthe burden of proof 
which was taken by their Lordships of the 
Privy Council in the -case of Maung Po Kin 
v.Maung Po Shein (5) This question of 
burden of proof is not affected by the pre: 
valence or otherwise of benami transactions 
ina.country. Where once, however, the 
person who alleged that &.transaction is 
benamt.proves that he paid the purchase- 
money, the law so far as Hindus and 
Muhammadans are concerned raises a pre- 


o 103 Ind. a Pe A. I. R.1927 Rang. 209; 5 R, 
296; 6 Bur. L. J. 

(3) 118 Tad, Cas, 409. Ind. Rul. (1929) Rang. 249;-A. 
E: 1929 Rang.129; 7 R. 374 

A n Ind. Oas. 646; A.I. R. 1928 Rang. 220; 6 R. 


$05 96 Ind. Cas. 142; A.I. R. 1926 P. 0.77; 4 R. 518; 
24 A.L. J. e uu W. N. 845; 8l C. W. N. 202; 38 M. 
L. T. 70 (P. O 


af the time. 


‘advanced by his parents. 


4 
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sumption that a purchasé in the name of a 
sonor wife raises & contrary presumption, 
namely, that it was intended as a- provision 
for the wife or child. These presumptions 
are not due to any preeuliarity of the laws of 


the country, but are merély a judicial re- 


cognition of the well-known ‘usage of the 
people. In India, it is quite common for a 
person to buy property inthe name of his 
child or wife without any particular object 
or motive: In England, on the other hand, . 
when a person buys property in ‘the name of - 

his child or wife, in the vast ‘majority of 

cases it is because he intends to make pro- 
vision for his wife or child. That- this is Fhe 
ground of the presumption is quite clear 
from the fact that evenin English Law 
property purchased in the name of a stranger 


Taises no such presumption and the person 


in waose name the property is purchased 
holds in trust for the person ' who advanced 
the purchase money. In Burma on the 
other hand, as pointed -out in the ruling 
referred to and certain other rulings there 
is no prevalent usage of ptirchase of property 
without any rhyme or reason in thename of 
the wife or child, but there are many 
occasions where property is purchased in 
the name of a wife-or child with’ some. 
particular object or motive. When, therefore, 
a Burman husband or father who had pur- 
chased property in the name'of his: wife 
and child produces no evidence. that he 


‘advanced the purchase-money, he does not 


stand in the position of Hindu or Muhamma- 
dan, -in ‘whose cases- the-"law raises a 
presunption’ of benami. -He has to show 
further with what particular object or 
motivə he purchased thé land, before the. 
Court can decide,' whether the property 
purchased was a benamt transaction or 
not. This -is all that ‘was intended to be 
laid down in that ruling.  This.is clear 


‘from the last paragraph of the judgment l 


which appears in page 212* of the report, ` 
Turning to the facts of this case, when 
the property was purchased, the person in 
whose name it was purchased was a boy 
He admittedly did ‘not 
advance the money which was" actually 
A presumption 
of advancement in his favour is countered 
by the fact that there were & number of 
other children for whom’ no provision was 
made hy the parents, The question then 
for consideration is whether “the course 
taken by the parents referred to in the 
judgment’ supports - any presumption 
char the purchase in Maung Tan. Byu’s 
*Page of 6 R.—-[Hd, iii 
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name was intended. às an advancement 
for him. - i ; ; 
- The evidenca on this point is that Maung 
“Pan Byu was cultivatiog the land for a 
long time. This is quite consistent with 
the ownership of the parents because he 
is working the paddy fields of his parente. 
Moreover, he also cultivated paddy fields 
of his parents other than the one in dis- 
pute, A 
. The next point is that tax was being 
paid in Maung Pan Byu's name right 
through. This is nothing. whatever, be- 


cause since the property isin Maung Pan 


Byu's name his parents would naturally 
pay the tax in his name. There is some 
evidence that at Maung Pan Byu's mar- 
riage, his parents stated that he (Maung 
Pan Byu) was the owner ofa piece of land. 
It is unnecessary to discuss the evidence 
at any length which to my. mind is not 
very convincing but assuming that Maung 
Pan Byu's parents. who made such a state- 
ment, namely, that he- was the owner of a 
.piece of paddy land, it cannot be read as 
an implied recognition of :Maung Pan 
Byu's ownership of this piece of land. 
Such a declaration is too weak to raise any 
inference that the boy wasintended to be 
& beneficial owner of the piece of land. 
"These are the points against the case of the 
defendant and’ she in her evidence states 
that the property was purchased in the 
name of Maung Pan Byu because an 
astrologer told appellant that no paddy land 
should be accepted in their own name. 


This strikes me as being a very likely - 


explanation. It must be remembered that 
the parties are Taungthus, who are very 
superstitious and if an astrologer tells 
them what to do, I havenot the least doubt 
that they would act upon the advice of the 
astrologer. | 

In the judgments of the lower Courts, 


this was considered to be an unlikely ex- - 


planation, and it was asked why then 
should the property be put in Maung Pan 


yus name and not in that of any other - 


children, but it has to be put in some 
child’s name, | 


- 


rom a consideration of the whole of the. 


evidence, I have come to the, conclusion 
that the defendant Ma Sa has made outa 
tase that the original transaction was 
benami and that the property was put in 
Maung Pan Byu's name without any 
intention of conferring beneficial owner- 
` phip upon him, If that isso no question of 
the validity of the transfer by Maung Pan 


-Pyu to his parents arises, because Maung 
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Pan Byu is only putting in his parent's 
names what already was their own property. 
For these reasons, I set aside the judgment 
and decreee of the lower Appellate Court 
and dismiss the plaintiff's suit with costsin 
favour of the defendant-appellant in all 
three Courts. . 
A. Appeal allowed. 


RANGOON HIGH COURT. 
Sgconp CIVIL APPEAL No. 141 or 1929. 
August 6, 1929. 

Present :—Mr. Justice Maung Ba. 

MA KYAN— APPELLANT 
versus 
MAUNG MIN DIN AND ANOTBER— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 54—Sale 
of property below Rs. 100 in value by unregistered deed, 
validity of. 

In the case of property less than Rs. 100 in value a 
sale can be effected without any deed by mere deli- 
very of possession. But if a sale-deed is executed it . 
must be registered and ifit is not registered nolegal 
title passes under it. _ 

Second appeal against a decree of the 
District Judge, Yamethiv, in Civil Appeal 
No. 2-À of 1929. ; 

Mr. Po Aye, for the Appellant. 

Mr. Wellington, for the Respondents. 

JUDGMENT.—The suit land origin- 
al belonged to Ma E. Appellant is her 
She is now in possession 
after having “obtained it by a suit under 
8. 9, Specific Relief Act. The respondents 
sought to oust her from such possession, 
relying upon their title derived from Ma 
E's son-in-law, Aung Baw, under an un- 
registered ` sale-deed, Ex. B, dated 28th 
December, 1927. He was given a decree 
Both the Courts below 
have overlooked the law governing the 
case. Though the value of the property sold 
is less than Rs. 100 the sale-deed requires 
to be registered under s. 54, Transfer of 
Property Act. Ofcourse, the sale could 
have been effected without any deed and by 
mere delivery of the property. Since a 
deed was executed, it must be registered 
and since it was not registered no legal 
title passes under it. The claim based 
upon such deed must fail The decrees 
of the Courts below are set aside and. 


the cuit diemiesed with ccsts throughout. 


A, Suit dismissed, , 
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RANGOON HIGH COURT. 
FULL BENCH. 
CiviL Reference No. 7 or 1929. 
August 19, 1929. 


Present:—Sir Benjamin Herbert, Heald Kr., 


eOfficiating Ohief Justice, Mr. Justice Ohari 
and Mr. Justice Ormiston. 

In the matter of GUDDAI MUTAY ALU. 

Workmen's Compensation Act (VIII of 1928), ss. 
8, 10, 27, 30—Workmen's Compensation Rules, rr. 6,8 
—Deposit of compensation by employer—Refund 
by Commissioner—Financial Commissioner, power of, 
to reverse Commissioner's decision—Commissioner’s 
power to order re-deposit—Admission of claim after 
six months—Discretion—Hmoployer’s right: to be party 
to proceedings—Ix gratia payment by employer, whe- 
ther can be deducted from compensation. 

The Workmen’s Compensation Act and the Rules 
framed thereunder do not confer any authority on 
the Financial Commissioner or any other officer of 
Government to direct the Commissioner to reverse 
any decision at which he might have arrived. [p. 
134, col. 2.] 5 

Where a Commissioner, having satisfied himself 
in the manner prescribed by the Act and the rules 
made thereunder that there were no dependants 
of the deceased workman, refunds to the employer 
the amount of compensation deposited by him he 
does not become functus oficio; he has power to re- 
open the matter and order the employer to re-deposit 
the amount subject to the provisions of r. 8 of the 
Workmen's Compensation Rules. [p. 135, cols. 1 & z.! 

A Commissioner can admit a claim which is filed 
after six months from the date of the accident if he 
is satisfied thatthere was sufficient cause for the delay, 
[p 135, col. 1.} 

‘Under r. 6 ofthe Workmen's Compensation Rules 
the employer is entitled to be a party to the distribu- 
tion proceedings and itis open to him, ifgo advised, 
to contest the status of the alleged dependant. [p. 
135, col. 2.] 

Where the employer pays an ex gratia payment 


to the dependant of a deceased workman otherwise. 


than through the Commissioner the amount so paid 
should be deducted by the Commisrioner from the 
amount payable to the dependant. [ibid.] 


Mr, Saw Po Chit, for the employer. 


JUDGMENT. 

Ormiston, J.—This is a reference 
under s. 27 of the Workmen's Compen- 
sation Act, 1923 (Act VIII of 1923), bya 
Commissioner for Workmen's Compensa- 
tion appointed under that Act, On the ist 
February, 1927, an accident-cccurred ina 
mill belonging to Ah Nyan at Zinmathwe, 
Thaton District, which resulted in the 
death on the same day of a workman 
employed therein named  Guddai Ram- 
annah or Yammaya. The accident was 
reported to the Commissioner on the 25th 
March, 1927, whereupon notice was issued 
to the mill-owner to deposit the amount 
of the compensation specified in s. 4. (1)A 
of the Act, The millowner, on the 9th 
May, 1927, pursuant to s.8 (1), deposited 
the sum of Rs, 807-8-6, furnishing at the 
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game time, as provided in r. 6 of the Indian 
Workmen's Compensation Rules, 1924, 4 
statement in Form A annexed to thos® 
rules therein describing the workman as 
Yammaya of Zinmathwe village, which must 
have been at the time his correct address, 
Rule 7 requires the Commissioner to cause 
to be displayed in a prominent position 
outside his office.an- accurate list of the 
deposits received “by him under s. 8 (1), 
together with the names and addresses of 
the depositors and of the workmen in 
respect of whose deaths the deposits have 
been made. The Oommissioner ordered 
this to be done, and on the llth May, 1927, 
it was done, the list displayed containing 
the name of Yammayaof Zinmathwe village, 
Section 8 (4) directs the Commissioner, 
on the deposit of any money under sub- 
s. (1, if he thinks it necessary, to cause 
notice to be published or to be served on 
each dependant in such manner as he 
thinks fit, calling upon the dependante.to 
appear before him on such date as he may 
fixfor determining the amount of com- 
pensation. If he is satisfed, after any 
inquiry which he may deem necessary, 
that no dependant exists, he shall re-pay 
the balance of the money to the emlpoyer 
by whom it was paid. Oa the 6th June, 
1927, no one having appeared to claim 
compensation the Commissioner directed a . 
notice to be published calling upon the 
dependants to appear before him on the 
9nd July, 1927, for determining the dis- 
tribution of the compensation. The notice 
was to be published at the mill, at 
the headman's house, and also at a 
conspicuous place in the village where the 
mill was situate, by beat of gong after 
reading out the contents of the notice. 
Copies were ordered to be posted also at 
the District Court and at the Deputy 
Commissioner's Oourt house. The notices 
were so published, and no one having 
appeared on the day fixed, they were so 
published a second time. The notices 
described the workman as Yammaya of 
Zinmathwe village. No one appeared on the 
94th August, 1927, which was the adjourn- 
te 
MC Commissioner was satisfied that no 
dependant existed, basing his decision in 
part on s, 10 (1) of the Act, to which I will 
presently refer. Apart from that sub- 
section, he had ample materials on which 
he could have arrived at his conclusion. 
He was not obliged to serve the notice on 
any particular dependant, and he could 
have had no means of knowing who the 
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‘dependants ‘were, Tneither_ the Act nor the 
rules providing that he should be supplied 
with a list of them, or with any address of 
the workman other than the village where 
he was working at the time of the accident. 
“The Oommissioner having recorded his 
 Batisfaction that no dependant existed 
directed the return of the deposit to the 
mill-owner, which was done on the J6th 
September, 1927, 

' On. the 28th September, 1927, the Oom- 
missioner received à claim from Guddai 
Mutayalu, the widow of the workman, 
residing in the Ganjam District of the 
‘Madras Presidency which was supple- 
mented by afurther claim received on the 


‘Ist October, 1927.” The claims were filed, 
a copy of the second claim having been- 


sent by the claimant to the mill-owner for 
‘information and favourable disposal. The 
mill-owner made to the widow an ex gratia 
payment, which she acknowledged. 

''On the 21st June, 1928, the Officer. in- 
charge, Labour Statistics Bureau, Rangoon, 


gs a result of an' inspection of the proceed-- 


ings in the case wrote to the Financial 
Commissioner ` (Transferred ^ Subjecte) 
criticising the action of the Commissioner 
and suggesting that he should be enlight- 
ened'as to the correct procedure. He 
received a reply, dated the 9th August, 1928, 
-from the Financial Commissioner, endore- 
ing the criticisms of the Officér-in-charge, 


Labour.. Statistics: Bureau, ‘and adding 


farther criticisms. The reply concluded 
by requesting ‘that the attention of the 
Qommissioner be drawn to the alleged 
érrors in procedure and that he be: asked to 
take steps to rectify them. : The claimant, 
hé wrote, should be given an opportunity 
of proving her claim, for which purpose 
it was suggested that the District Magia- 
trate, Ganjam, be asked to investigate it. 

. The correspondence was ‘forwarded 
, to the Commissioner, who after causing 
the claim to be investigated as suggested, 
&nd satisfying himself that it was a true 
claim, on the Z6th March, 1929, required 
the mill.owner to re-deposit the amount of 
compensation. The mill-owner objected 
on the ground that the Commissioner. 
having by his order held that no claim was 
admissible, because none was made within 
six montbs of the date of the death, the 
Financial Conimissioner had no power to 
reverse the order -and direct the proceed- 
ings to be re-opened. -The Commissioner 
appears to have been inclined to agree- with 
this view, and, in consequence, he made 
the present reference. It should be stated 
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tbat the Commissioner who made the order 
directing the return of the compensation, 
the Commissioner who  re-opened the 
proceedings on receipt of the Financial 
Commissioner's letter, and the Commis- 
sioner. who made the reference wére 
successive holders of the office. 

The questions referred are :— : 

(1) Was the Commissioner correct in 
accepting the reversal of his order by the 
Finsneial Commissioner and re-op?ning the 
case without reference to the High Court. 

(2 If he was correct, has he the power . 
to direct a new depcsit of the sum 
returned to (presumably "by" is meant) 
him? 

Another question is suggested and may 
be thus formulated. 

(3) If the answer to questions (1) end (2) 

are answered in the affirmative, should the 
ex gratia payment of Rs. 300 be deducted 
from the amount of compensation payable 
to the claimant ? 
. The answer to. the first question is 
simple. The Act gives the Financial Com- 
missioner no power to issue any such order, 
Section 30 allows appeals to the High Court 
from certain orders, in particular, from an 
order disallowing a claim of a person alleg- 
ing bimselfto be a dependant.  Escept, 
however, as provided by this section, 
no appeal lies from his orders and 
there is: no authority conferred by the 
Act, or by rules framed-thereunder on the. 
Finaneial Commissioner or any other officer 
of Government to direct the Commissioner. 
to reverse any decision at which he may. 
have arrived. If and in so far as the- 
Financial Commissioner did purport to: 
direct the Commissioner to re-open the 
proceedings his action was ultra aires. 
It is open, of course,. to anyone to make 
suggestions: to the Oommissioner, but if 
such suggestions are made by a superior 
officer of Government, it is desirable that 
they be not made in such a form as to be. 
capable of interpretation as orders. 

The second“ question, in the form in 
which it is put, having regard to the 
answer to the first question, does not exactly 
arise. It suggests, however, the question 
whether the Commiseioner, having satisfied: 
himself in the manner prescribed by the 
Act and the rules made thereunder that 
there were no dependants of the' deceased 
workman, and having, in: consequence, 
refunded to the employer the compensa-. 
tion deposited. by him, has the power to. 
re-open the matter on the application of & 
workman and to require the re-deposit of 
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the compensation. I have already stated 
that,in my opinion, the Commissioner had 
complied with the provisions of the Act 
and the rules, and. had materials before 
him on which he could be satisfied that 
«thé workman had no dépendants. He was, 
therefore, amply justified in refundiug 
the deposit to the mill-owner. Section 10 
(1) enacts in the case of the death of a 
workman resulting from an accident, that 
no poceedings for the recovery of com- 
pensation shall be maintainable before 
& Commissioner, unless the claim for com- 
pensation with respect to the accident has 
been instituted within six months from 
the date of the accident but there is a 
proviso that the Commissioner may admit 
and decide any claim to compensation 
in any case, notwithstanding that the 
claim has not been instituted within six 
months from the date of the death, if he 
is satisfied that the failure to institute the 
claim was due to sufficient cause. At the 
date of the order of the 24th August, 
1927, no claim had been instituted before 
the Commissioner by any dependant, and 
being satisfied that there was no depend- 
ant, all that he had to do was to record 
that fact and, under the provisions of s. 8 (4) 
to order the return of the deposit. Sub- 
gequent to the order, on the 28th September, 
1927, he received & claim from an alleged 
dependant, which was amended by a claim 
received three days later. It was, under 


the terms of the proviso, open to him to. 


admit and decide the claim, if he was 
satisfied that there was sufficient reason 
for notinstituting it within six months 
- from the death. Once the claim is in- 
Btituted it lies open to the Commissioner 
whether on his own motion, or on the 
-suggestion of thé Financial Commissioner 
(Transferred Subjects), or of any -one else, 
to satisfy himself whether or 


‘terms of the proviso. 
however, has never had his attention 
directed to this aspect of the case, and it 
is still open to him to make the necessary 


.enquiries with a view to ascertaining whe- 


ther there was sufficient cause for the delay 
and if he is satisfied that there was such 
cause, to admit the claim, l 

. If the claim is admitted, he has to 
decide it. The millowner has already 
admitted liability for the consequence of 
the accident by depositing the compensa- 


tion, it is suggested that the Commissioner, 


having under s, 8 (4), directed its refund, 


is functus officio and that he has no power - 
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applicant had .brought herself within the. 
The Commissioner,. 


= 135. 
under. the Act to directits re-déposit. I 
do not consider that there is any sub- 
stance in this argument. Section 8 (1) pro- 


videsthatcompensation “payable” in respect 
of a workman whose injury has resulted in 


death shall be deposited with the Come 


missioner. The employer may dispute his 
liability. In that event, under s. 19 (1) 
the question of his liability has to be 
decided by” the Commissioner. If the 
Commissioner decides against him, there 
is an obligation on the part of the em- 
ployer to pay the compensation to the 
Commissioner, which may be enforced by: 
the issue of an order under r. 8 of ‘the’ 
Workmen's Compensation Rules, on the 
application of &:dependant, but until the 
decision there is- no such obligation. LI 
fail to understand why an employer who 
has admitted liability should be in any 
‘better position than an employer who has 
not admitted liability. The circumstances 
that he has already made the deposit and 
that it has been returned to him under 
what must ex hypothesi be considered to be 
a mistake of fact, seem to me to be imma- 
terial. I am of the opinion that, subject 
to the observance of the .provisions of 
r.8,the Commissioner has power. to order 
the re deposit of the compensation. [I 
should point out, although the question 
does not strictly fall within the scope .of - 
this reference, that under r. 6, the employer 
is entitled to bea party to the distribu- 
tion proceedings, and that it is open to 
him, if so advised,.to contest the status of 
the alleged dependant. » 

The last question, in the form in which 
I think it should be stated, is whether 
the ex gratia payment of Rs. 300 should be 
deducted from the amount of compensa- 
tion payable to the claimant. I am 
assuming. for the purpose ofthe answer 
that it will be either admitted or estab- 
lished that the Rs. 300 -was paid by the 
employer to the widow and was so paid 
as.compensation -for the accident. If there 
is any: dispute on the point it should be 
enquired into and settled by the Commis- 
sioner. The Act does not forbid compen- 
sation being paid otherwise than through 
the Commissioner. The whole scheme of 
8. 8 -under sub-s. (1) whereof compen- 
sation “shall” be ‘paid tothe Commissioner 
seems to be designed for the protec- 
tion- of the employer sgainst claims in 
respect of. accidents where -his liability 
is admitted or established. If he does 
go pay the compensation, he is protected 
against the claims of all dependants © 
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whether or not they have applied to be 
parties to the distribution, If he makes 
the distribution himself he lays himself 
open. to attack by persons who may after- 
wards turn up and claim to be dependants. 
Butif he pays the correct amount to the 
only person who is a dependant, it is 
not, I think, open to that person to claim 
the amount over again, and if he makes 
to hima payment of less than the correct 
amount, he should, I think, be only re- 
quired to pay the difference. It would 
probably be a protection to the employer 
in the present instance against the claims 
of other persons who may hereafter put 
forward belated claims if (in the event of 
the widow's claim to compensation being 
admitted and decided-in her favour) the 
employer were to pay the whole of the com- 
pensation to the Commissioner under s. 
8 (1). Section 8 (4) does not oblige the 
Commissioner to cause notice to be pub- 
lished and in the present instance, he 
might well dispense with re-publication. 
In that event he would refund Rs. 300 
to the employer and pay the balance to 
the widow. - 

: Heald, Offg. C. J.—I concur. 
Chari, J.—1 concur. 

“A; Order accordingly. 


ST 


RANGOON HIGH COURT. 
“SPECIAL BENCH. 
CiviL MisorLLanzous ÁPPLiCaTION No. 70 
or 1928. 
May 22, 1929. 
Present:—Sir Guy Rutledge, Km, 
hief Justice, Mr. Justice Chari and 
Mr. Justice Brown. 
M, R. RY. SOMASUNDARAM 
CHEITYAR-ArPL10ANT 


' versus 
Taz COMMISSIONER or INCOME-TAX, 
OrPosrrE PARTY. - 

Income Tax Act (XI of 1922), ss. 22 (1, 48—Non- 
resident principal— Power of Income Tax Officer to 
call upon agent to produce accounts relating to business 
outside-British India, - 

An Income Tax Officer has power unders.?22 (4) of 
the Income Tax Actto call upon the agent of a non- 
resident prineipalto produce books of account relat- 
ing to the principal's business outside British India 
in order to enable him to assess the principal in 


British India and to makean assessment under s. 93. 


(4) ifthe books are not produced. (p. 137, col, 1.] 
Mr. F'oucar, for the Applicant. 
Mr. Gaunt, (Officiating Government 
Advocate), for the Orown. a 
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JUDGMENT.—The P. K.N. Chettiar 
firm, the principals of which are resident 
in Pudukota State outside British India, 
carry on business ia Rangoon through 
their agent. The agent submitted § a 


return of income for the year 1925 26 to the * 


Income-tax Office, and on the 4th of March, 
1926, the Income tax Officer issued a notice 
on him under the provisions of s. 22 (4) of 
the Income Tax Act to produce books of 
account of the Jaffna and Alleppey bran- 
ches of the firm. This notice was issued 
becanse inspection of the Rangoon books 
of account showed that the firm was carry- 
ing on business in rice in Rangoon and 
Akyab-by purchasing and exporting rice to 
Jafina and that it also had business in 
Alleppey. The books of account not 
having been produced, the Income-tax 
Officer made an assessment on the firm 
under the provisions of s. 23 (4), and tie 
question we have now to decide is as to the 
legality of this assessment. 

By an order of this Court the Oor mias- 
sioner of Income tax has been directed to 
state the case‘and refer to this Ocurt the 
question whether, in the circumstances of 
this case, it is open to the Income-tex 
Officer to require the -production of the 
books of the Jaffna and Aleppey branches 
of the assessee; and if not, whether the 
failure tocomply with such a requisition is 
a default within the meaning of s. 23 (4)of 
the Act and renders the assessee liable to 
assessment under that sub-section. The 
Commissioner has now stated the case 
and referred the question to this Court for 
orders, 

The Rangoon agent has presumably been 
assessed under the provisions of s. 42 of 
the Income Tax Act, and our attention has 
been drawn totwo recent decisions of the 
High Oourt of Bombay as to the meaning 
of the word “agent” in that section. In the 
eases of the Commissioner of Income-taz, 


Bombay Presidency v. The Bombay Trust’ 


Corporation, Limited, Bombay (1) as agent for 
The Hongkong Trust Corporation, Limited 
(1), and The Commissioner of Income taz, 
Bombay v. The Remington Typewriter Com- 
pany (Bombay), Limited (2), it was held 
that ss. 40, 42 and 43 of the Indian Income 
Tax Act, 1922, are to be read jointly and 
not disjunctively, and that in order to 
make an agent liable under e. 42 it is 
necessary that he shculd be in receipt of 


(1) 113 Ind. Cas. 59352 B. 702; 30 Bom. L. R. 1172 
A. I. R. 1928 Bom. 448. E 


(2) 113 Ind. Cas. 602; 52 B. 720; 30 Bom. L. R. 1190; 


A. I. R. 1928 Bom. 465, 
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income on behalf of fthe non resident 
person for whom heis agent. We under- 
stand the contention to be that an agentis 
not liable save for moneys actually received 
by him in British India, and that, there- 
fore, books of account from outside British 
India cannot be necessary for the purposes 
of assessing income, "T 
We do not consider it necessary to express 
any opinion on the question raised in the 
Bombay cases as we are unable to see how 
itfollows as a corrollary to the decision in 
those cases that the agent wasnot bound 
to produce the books of account in ques- 
tion in the prasent case. We do not under- 
Stand it to be contended that the agent in 
this case is in receipt of no income on 
behalf of the non-resident frm. Section 42 
(4) is very widein ita terms. It empowers 
the Income-tax Officer to serve on any 


persons upon whom a notice has. been, 


Served under subs. (2) a notice requiring 


him to produce, or cause to be produced, | 


Buch azcounts or documents as the Income- 
tax Officer may require. The only limita- 
tion to the powers of the Income-tax Officer 
in this respect are that he cannot require 
the production of any accounts relating to 
a period more than three years prior to the 
previous year. In the present case the 
person on whom notice is served is the 
Rangoon agent of the non-resident firm, 
but it isthe non-resident firm which was 
being assessed, and it can hardly ba con- 
tended that it is outside the power of that 
firm to produce the account books. The 
Income-tax Officer was of opinion that the 
books were required to help him to assess 
the firm to tax, and the section gives the 
Income-tax Officer full discretion in the 
matter. 

It’ is impossible for us to hold that 
the books could not be required and could 
not give any valuable information as to the 
amount to which the non-resident firm 
Should be assessed. We can find no 
authority in the Act for varying the plain 
meaning of the wording of s. 22 (4), or for 
limiting the power given to the [ncome-tax 
Officer by that clause. We are, therefore, 
of opinion that the Income-tax Officer had 
the power to call for the account books in 
question. Weanswer the first part of the 
question referred in the affirmative. 
second part of the question referred does 
not, therefore, arise. 

The Ohettyar firm will pay the costs 


of this reference, Advocate’s fee five gold. 


mohurs, . oe Mn 
A, Answer affirmatively, 


'U THWE v, A, KIM FEE.  ' 


The 


20M 
RANGOON HIGH COURT. 
Figsr Oivic ArPgEAL No. 107 oy 1929. 
June 4,1929. © 
Present:—Sir Benjamin Herbert Heald, Kr., 
and Mr. Justics Maung Ba. 
C THWE-—APPBLLANT 
VETSUS 

A. K(M FEE AND oTAERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908); s. 195—A rest 
of Pleader for judgmeni-debt while attending Court, 
legality of— Right to claim damages—Arrest, what 
amounts to. k : - 
JA person can be said to be arrested only when 
the officer actually touches or confines his body 
unless there be a submission to the custody by word 
or action. [p. 138, col. 1.] 

Sandon v. Jervis (1), referred to. 

Where a judgment-debtor paid the decree-debt 
when the process-server showed him a warrant for hig 
arrest: ` 
*. Heid, that the’ judgment-débtor could not be said 
to have been arrested. [p 138,col.2.] . 

-Under s. 135 of the Code of Civil Procedure a Plead- 
er is exempted from arrest under civil process 
while attending a Court in connection with any matter 
pending before it. But an arrest under such 'cireum- 
stances would not entitle him to claim damages for 


a tortin the absence of malice and want of reason- 


able and probable cause. [ibid 
Willans v. Taylor (2)and Raz Chunder Roy v. 
Shama Soondart Debi (3), referred to. 


First appeal from the judgment of the 
District Court of Hanthawaddy in: Civil 
Regular No, 42 of 1929, 


Mr, Ba Thein, for the Appellant. 

JUDGMENT.— This is an appeal 
by U Thwe, Advocate of Kyauktan, from 
a judgment and -decree of the District 
Court of Hanthawaddy, dismissing his 
suit with costs which amount to a little 
over Rs 1,000. | 


The suit was against (1) A. Kim Free, ` 


Rice-mill owner, Kyungale:; (2) the Secreta- 
ry of State for India in Council and (3) 
U Ba Tun, Barrister.at-Law, Rangoon, for 
the recovery of Rs. 6,000 as damages for 
illegal arrest. | ; 

In Civil Execution No.26 of.1928 of the 


. Bab- Divisional Court of Kyauktan, U Ba. 


Tun as Kim Fee's Advocate filed an appli- 
cation for the execution of a decree against 
U Thwe for the recovery of Rs, 158.4 0 by 
his arrest and imprisonment. In due 
course a warrant was issued for his arrest, 
U Thwe alleged that on the 20th of April, 
1928, while he was engaged in his profes- 
sional capacity in the Townehip Court, 
of Kyauktan, the process-server arrested 
him in open Court and that he paid the 


decretal amount under protest then and ` 


there. He further alleged that on account 
of such illegal arrést he was considerably. 
disgraced and humiliated, TAM 

The learned District Judge held that 


r 
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there had been no arrest. He further held 
that, even if arrest could be considered 
to have been effected, the Secretary of 
State was not responsible as the arrest 
waa an act of State and that U Ba Tun 
also could not be held liable so long as 
“he kept himself within the four corners 
of the power-of-attorney and did’ not act 
from. ulterior motives of his own. As 
regards the decree-holder, Kim Fee, he 
observed that U Thwe had suffered no 
damages whatever and that if damages 
were due, he would assess at the figure 
of one pie. But in view of his finding 
that there had been no arrest, he dismissed 
the suit awarding separate costs for each 
‘defendant, 

Mr. Ba Thein (2) urged that the lower 
Oourt committed &n error in coming to 
the finding that there was no arrest at 
law. The Oode of Oivil Procedure does 
not lay down how an arrestis to be made; 
but-the Code of Oriminal Procedure has 
laid down: in s. 46 how an arrest is to be 
made: There it is laid down that in 
making an arrest the Police Officer or 
other person making the same shall actually 
touch or confine the body of the person to be 
arrested, unless there be a. submission 
to the custody by word or action. This 
seems to be the mode of arrest -recognised 
in; English Law. In Stroud's Judicial 
Dietionary, it is thus stated: “An arrest 


of a person by a duly authorised cfücer is - 


accomplished if the officer lawfully touch 
him; the power of effecting actual capture 
is not essential” [Sandon v. Jérvis (1).] 

. Process-server, Maung U, who executed 
‘the warrant. in question, has deposed: 
“The Judge was sitting on the Bench. 
Plaintiff was sitting on & chair in front of 
him. I walked up with the warrant behind 
ihe plaintifi's chair and put the warrant 
in front of him and showed 


ed," The process-server further said that 
he did not lay hold of U Thwe nor did 
he lay hands on him. U Thwe himself 
lias given evidence. He stated ‘The prc- 
cess-server came from behind me and said 
that as there wasa warrant against me he 
had come to arrest me. He put the warrant 
on the table in front of me. He then 
' gaid he had arrested me. He whispered 
this to me. He then did something, either 
touched my person or touched thechair. I 
paid the money at once," The warrant 


. (1) (1858) 6 W. R. 690; El.Bl. & El. 935; 97 L. J. 


i 
mi 
re 


U THWE V. As KIM FRE, . 


it to him 
saying "'Ihisisfor you. You are arrest- 


Q. B. 279; 4 Jur. (N. s.) 737; 31 L.T. (0.8) 235; 113 
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itself may be usefully referred to in this 
connection. It contains these words: “Thes : 
are to command you to arrest the said 
defendant and unless the said defendant 
shall pay to you the said sum of rupees...... 
to bring the said defendant before the 
said Court with all convenient speed.” In 
bis report endorsed on the warrant, the 
process-server- stated that he arrested the 
judgment-debtor but as the judgment- 
debtor paid the decretal amount he did 
not bring the judgment debtor to Court, 
So far as U Thwe and the process-server 
are concerned, both are under the impres- 


sion that U Thwe was arrested; but strictly | 


speaking the arrest could not be held to 
have-been effected in the: absence of clear 
proof that U Thwe's person was actually 
touched.’ The process-server was positive 
that he never touched U Thwe and the 
latter could not positively state that he 
was touched by the process- server. It 
could not also be held that there had been 
a submission to the custody by word or 
action on the part of U Thwe. We are, 
therefore, inclined to accept the finding. of 
the lower Oourt that there had been no 
arrest. 
“We might even go further and say that 
there was no cause: of action. It is true 
that under s. 135 of the Code of Civil Pro- 
cedure U Thwe was exempted from. arrest 
under civil process while attending a Court 
in connection with any matter pending 
before it. Even if he were arrested, he 
could claim exemption and get himself, 
released; but that arrest would not entitle 
him to claim damages fora tort. To claim 
damages itis essentialthat the arrest was 
procured maliciously and without reasonable 
and probable cause. 
his cross examination had to admit this 
“I knew I would have to pay the money: 
some time, so I paid it because it was 
legally due by me." iss 

In Willams v. Taylor (2) it was held “If 
& person has a reasonable and probable 
cause for asserting a legal right, he cannot 
be sued for setting the law in motion to 
enforce that right, however, vindictive may 
be his feelings against his adversary.” 
This was quoted by a Bench of the Calcutta 
High Court in Raj Chunder Roy v. Shama 
Soondari Debi (3). In that case in execution 
of an ex parte deeree the plaintiff 
was arrested. Subsequently the plaintiff 
succeeded in getting that decree set aside 

(2) (1829) 6 Bing. 183 at p. 186; 3 Moo. & P. 300; 7 
L.J. O P. (0, s.) 250; 31 R. R. 379; 130 E. R. 1280. 
(3).4 0; 583, ^ : 


1 
» . 


U Thwe himself in. 
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on the ground that the claim was false. 
The plaintiff claimed Rs. 5,000 as damages. 
She obtained a decree in the trial Court 
and the decree was confirmed by the 
Appellate Qourt; ,but on second appeal 
the High Court reversed the decree hold- 
ing that the plaintiff had failed to prove 
absence of reasonable and probable cause. 
For the above reasons the appeal is dis- 
missed under O. XLI, r. 11. i 
A . Appeal dismissed, ` 


RANGOON HIGH COURT. 
SPROLAL SECOND APPE:L No. 161 or 1929. 
August 9, 1529. 

Present: —Mr. Justice Ohari, 

MAUNG THU—APPELLANT 

Tersus 
MAUNG SHWE HLA AND OTSER8— 
RESPONDENTS. 

. Burmese Buddhist Law—Deviseof property to heir 
directing him to discharge liabilities Grantee, whe- 
ther purchaser for value—Doctrine of .part perform- 
ance, applicability of. 

When a Burmese Buddhist directs one of the heirs 
to discharge his liabilities, which are a ‘good 
deal less; than ths value of his properties, and 
take over his properties, the transaction is equiva- 
lent toa gift of the excess of the property over 
the debt, ora Will of that excess, or it may be a death- 
bed giftof the excess. The principles, therefore, 
which would apply to a purchaserof property for 
consideration haveno application to a case of this 
nature, 

Mr. P. K. Basu, for the Appellant. 

. Mr. S. S. Halkar, for the Respondents. 

JUDGMENT.—The plaintiff in this 
suit claimed as the step-son of one Ma Ye 


to recover a house and site from the defend- 


ants. The house admittedly formed part 
of the estate of one Ko Maung, whose 
niece Ma Ye was. Ma Ye was one of the 
eight nieces and nephews, and it is admit- 
ted that Ma Ye would have been entitled 


to a one-eighth share, if there were no cir-: 


cumstances showing that she had obtain- 
ed the whole of this property. Her case 


was that Ko Maung at his death asked: 


her to take his properties and discharge 
his liabilities and that she did so. She 
had been paying the taxes on the house 
and remained in possession of the house till 
she died. These ate the circumstances 
relied upon by the learned Advocate for 
the appellant as showing that Ma Ye had 


become the owner of the house, He also . 


MAUNG THU V. MAUNG. SHWE BLA, 
-relies upon the reply sent by one of the 
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heirs, Maung Shwe Hla, to & notice sent 
on behalf ofthe appellant. The position 
taken up by Maung, Shwe Hla will not, 
asa matter of fact affect the other heirs, 
even) if the letter could be deemed to be 
an admission of the rights of Ma Ye to` 


- the property. The trial Judge accepted 


the plaintiff's contention and gave hima 
decree as prayed. This was varied by the 
lower Appellate Court which held that the 
plaintiff was entitled toa  1/12th share in 
the property as Ma Ye's son and gave him 
& money decree for Rs, 41-10-8, This giving 


.of money decree for immoveable property 


is wrong, but no objection is taken by 
ihe learned Advocate in respect of this 
part of the deeree, and I do not propose . 
to interfere with it, if I am in favour of the 
respondents in other respects. © 
The decision of the case depends upon 
exactly what happened when Ko Maung 


' died and the construction to be put upon 


that transaction. The evidence obviously 
is not quite clear, and the circumstances 
in which Ma Ye paid the debt and remain- 
ed in possession of' the property are 
ambiguous and are capable of being con- 
strued that she as one of the co-heirs was. 
acting on behalf of herself and other 
co-heirs and not necessarily that she was 
acting as carrying out the directions of 
Ko Maung it is highly probable as the 


lower Appellate Court has held and it has 


not been shown that it was wrong in 80 
holding that Ma Ye sold a portion. of the 
property, discharged the Ohettyar'sliability 
and remained in possession of the unsold 

property.’ The learned trial Judges viewed | 
the transaction as an inchoate sale and 
applying the principles of part perform- 
ance, held that Ma Ye was entitled to the 
property, though there was no registered 
conveyance. But the transaction is capable 
of being viewed ina different light. When 
& Burmese Buddhist directs one of the 
heirs to discharge his liabilities, which are - 
a good deal lesa than the value of his 
properties, and take over his properties 
the transaction is equivalent to'a gift of 
the excess of the property over the debt, 
or a Will of that excess, or it may be a 
death-bed gift of the excess. The princi- 
ples, therefore, which would apply to a 
purchaser of the property for considèra- . 
tion. have no application to acase of this 
nature. Even, therefore, on the assump- 
tion that this part of Ma Ye's case was 
true, in my opinion she would be holding 
this property on behalf of all her co-heirs, 
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: having sold a portion and discharged 
the liabilities of the deceased. In this 
view the judgment of the lower Appellate 
Court is right, and J, therefore, dismiss this 


appeal with costs. r 
A. | Appeal dismissed. 


pea prm pct gta 


RANGOON HIGH COURT. 
Sproat SgOoND APPEaL Ne, 25 or 1929. 
June 21, 1929. 

Present:—Mr. Justice Brown. 
MAUNG AUNG BAN AND OTHERS— 

. DeFENDaNTs—APP&LLANts 

: versus 
MAUNG NGE AND OTAERRI—PLAINTIFFS— 
RESPONDENTS. | 
Burmese Buddhist Law—Husband and wife—Trans- 
fer by wife of property inherited. from her parents — 
Husband not party to transfer—Validity of transfer. 
A transfer by a Burmese wife of property inherit- 
ed from her parents, under such circumstances as to 
raise a presumption that she was acting on behalf of 
the marriage partnership, would be binding on both 
the husband and wife even ifthe husband was not 
an active party to the transfer. 
-Ma Pang v, Maung Shwe Hpaw (1), followed. 


Second appeal from a judgment of 


the District Judge, Thatop, in Civil Appeal 
No. t6 of 1928. i 

Mr. P. K. Basu, for the Appellants. 

Mr. Ba Thein, for the Respondents. 

JUDGMENT. — Respondents Nos: 1 
and 5 brought a suit against the appel- 
lants and respondent No. 6 in the Sub- 
Divisional Court of Pa-an for possession 
of certain land. Respondent No.1 Maung 
Nge was married to one Nan Pun and res- 
pondents Nos. 2to 5 are his children by 
Nan Pun. The plaint sets forth that the 


lend in suit was the property of Maung. 
Nge and Nan Pun, and that the defendants - 


are in wrongful possession thereof. It 
does not state: how the defendants came 
into possession. 
that possession of the land was given by 
Nan Pun during her lifetime under a 
contract of sale, and that the sum of Ra. 900 
was paid as consideration. Plaintiff No, 1 
when examined stated that he did not 
know.of his own knowledge about this 
alleged transaction, but that 
told him that’ she had mortgaged the 
Jand to the respondents, Aung Ban and Ma 
Tun. | 

The defendants called evidence to prove 
that they obtained possession under a 
contraet of sale, and their evidence on this 


MAUNG AUNG BAN v. MAUNG NGE, 
point was believed by the trial Judge, 


' cross-objections. 


The defendants pleaded: 


his wife. 
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Maung Nge himself was admittedly not 
an active party to the transfer but in 
accordance with the principle approved in 


` the case of Ma Paing v. Maung Shwe Hpaw 


(1), the trial Court held that the transfer 
by Ma Nan Pun was a good transfer, biud-. 
ing both husband and wife. The plaint- 
iff's suit was, therefore, dismissed. . 

The plaintiffs appealed and the District 
Court modified the decree by directing that 
one-third of the land be given tothe plaint- 
iffs.. Against this decree - the defendants 
have appealed, and the plaintiffs have filed 
The land in question was 
admittedly inherited by Ma Nan Pun from 
her parents, and, in my opinion, the trial 
Oourt was rightin following the principles 
laid down in Ma Paing's case(i). The Dis- 
trict Jndge appears to have thought that 
those principles would not be applicable 
because the transfer had taken place before 
the decisionin Ma Paing's case (1). But 
there is nothing in the judgment in that 
case to justify any such interpretation of 
its meaning. In so far asthe finding in 
that case differs from earlier decisions, 
it interpreted the law in a different manner 
from previous interpretations, but no 
Court has the power to make a fresh law, 
nor did the Full Bench .which decided Ma 
Paing's case (L) purport to do so. The 
principles approved in that case were held 
to be principles underlying Burmese Bud-. 
dhist Law, and ifthe decision is correct, 
they were applicablein 1917 no lessthan 
in 1927. 

In the present case, it is admitted that 
the money which Ma Nan Pun obtained was 
used to pay off the family debts. The 
property had been inherited by her, and the 
circumstances are such as to raise a strong 
presumption thatin disposing of the pro- 
perty she was acting on behalf -of the 
marriage partnership. The District Judge 
was, therefore, inmy opinion inerror in 
holding that the plaintiffs were entitled toa 
third share in the land. In the cross- 
objection one of the grounds is that there 
is no satisfactory oral evidence as to the 
alleged transfer. On this point, there was a 
definite finding bythe trial Judge against 
the respondents, and although the respon- 
dents appealed against the trial Court’s 
judgment they did not§in their appeal to the 
District Court question the correctness of the’ 
trial Court's finding of fact. They cannot, 


- 


(D 103 Ind..Cas. 568; 5 R. 296; 6 Bur. L, J, . 166; A, 
I, R. 1927 Rang. 209 (F. B.). 
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therefore, be allowed to raise this point now. 
In my opinion the case was rightly decided 
by the trial Court. I set aside the decree of 
the District Court and restore that of the 
trial Court dismissing the suit of the plaint- 
iffs-respondents. The plaintiffs. respondents 
wiil pay thecosts of the defendants-appel- 
lants in all three Courts. 
2 


A. Decree set aside.. 
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RANGOON HIGH COURT. 
SPEOLAL SECOND O1vit APPEAL No. 131 or 1929. 
July 31,1929. 

Present :—Mr. Justice Obari.- 

BA HLAING-—APP?eBLLANT — 

versus 

SIT HAUK AND OTHE&R8— RESPONDENTS. 

. Mortgage—Priority—Prior mortgagee taking second 
mortgage including prior debt—Priority as against 
intermediate mortgagee, whether Lost. 

A mortgagee who takes asecond mortgage allow- 
ing the amount due to him on the first mortgage to 
be included in the consideration for the second mort- 
gage, does not lose his priority tothe extent of the 


amount due under the first mortgage, as against an , 


intermediate encumbrancer. [p. 142, col. 1.] 

Gopal Chunder Sreemony v Herembo Chunder Hol- 
dar (1), Goluknath Misser v. Lalla Prem Lall (2) and 
Tenison v. Sweeny (3), followed. a : 

A puisne mortgagee cannot-getrid of the priority 
of the earlier mortgagee except by proving that the 


prior mortgagee was guilty of fraud or gross negli- 


gence. [p. 142, col. 2.] 

Mr. Ba 'Phaung, for the Appellant. | 

Messrs. S. Ganguli and Wellington, for the 
Respondents. 

JUDGMENT.—The plaintiff Ba 
Hlaing, filed.& suitin the Sub-Divisional 
Court of Tavoy on a mortgage, dated 8th 
February, 1927, executed by Maung Ba and 
Ma Bok. The mortgage covers certain 
immoveable property and four buffaloes. 
Prior tothis mortgage, Maung Aung Ba 
and Ma Bok had executed a mortgage in 
favour of Tan Sit Hauk, who was defend- 
ent No. 3 in the suit, on ‘4th March, 1924, 
for Rs. 300 the property mortgaged being 
& .piece of paddy land, two male 
buffaloes, and three male buffaloes, total 
five buffaloes, Whether the two male 
buffaloes included on the subsequent deed 
Bre two out of five included in the earlier 
deed, we have no means of knowing, as no 
evidence was directed on the point. The 


a learned Advocates think that it would be 
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safe for me to leave out of consideration 


the buffaloes entirely, and I would do so 
except for the purpose of construing the 


second mortgage-deed in favour of Sit Hauk. 


On 7th March, 1927, the same mortgagors 
executed -a mortgage in favour Tan Bit 
Hauk for Rs. 1,000 but in this mortgage- 
deed no mention is made of any buffaloes.” 
This last transaction had been held tobe 
a mortgage by way of conditional sale, and 
this finding has not been challenged. 

In the trial Court, the plaintiff. obtained 
a decree for the sum of Rs. 1,000 and 
Rs. 260 which sum is claimed by way of 
compensation, because the mortgage does 
not mention any interest and is to the effect 
that if the mortgagors deliver the two 
hundred baskets of paddy to the mort- 
gagee for 10 years the mortgagee shall be 
deemed to have been discharged. The 
mortgage in favour of Tan Sit Hauk is also 
to a similar effect. “In the trial Court, the 
learned Judge did not keep in mind the 
points in issue between the parties clearly, 
snd raised only one issue, namely, whether 
defendants Nos. 3 and 4, thatis Sit Hauk 
and his wife knew of the mortgage to 
the plaintiff by defendants Nos. 1 and 2, 
and agreed to settle defendant's liabilities 
to the plaintiff at the time that the mort- 
gaged land was sold to them by a re- 
gistered sale deed. This issue was raised 
on the defence of the original mortgagors, 
that as defendanis Nos 3 and 4 had agreed 
to discharge the mortgage, they were no 
more liable on ‘it. The learned Judge did 
not raise any issue as to how far the mort- 
gage was operative against Tan Sit Hauk, 
who had subsequent to his mortgage be- 
come the purchaser of the property. The 
learned Judge, therefore, contented himself 
with answering the first issue in the-affirma- 
tive, that is Sit Hauk had knowledge of 
Ba Hlàing's mortgage and’ agreed to pay 
the amount due on the mortgage to Ba 
Hlaing. The-evidence shows that he did 
have knowledge of Ba Hleing's mortgage, 
but it does not show that he agreed to 
pay the amount to Ba Hlaing either with 
Aung Ba the mortgagor or with Ma Bok. 
: On appeal; the learned District Judge 
modified the decree to this extent, -He 
held that it was proved that the sum of 
Rs. 300 due to Sit Hauk in respect ofthe first 
mortgage - was included, in the sum of 


‘Rs. 1,000 which was the consideration for the 


mortgage of 7th March, 1927, I have no 
doubt that this is a correct finding, andi. 
that itis entirely in accordance with the 
probabilities of the case, He, therefore, gave 
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a decree in favour of Ba Hlaing subject 
to the payment of Rs. 300 in respect of 
the prior mortgage to Sit Hauk and his 
wife. Both Ba Haling and Sit Hauk have 
appealed to: this Court. Oa behalf of Ba 
Hlaing it is contended that the order 
postponing his mortgage to the extent of 
Rs. 300 due to Sit Hauk on tho first mortgage 
is wrong. In the arugment, it is urged 
that, on the evidence, it is clear that Sit 
Hauk gave up the registered mortgage- 
deed or destroyed it, showing a clear in- 
tention that that mortgage should be dis- 
charged and extinguished. Itis argued on 
Sit Hauk's behalfthat, since itis to his 
benefit to keep alive the earlier mortgage, 
it must be deemed to have been kept 
alive and could be used as a shield against 
‘the subsequent mortgagee Ba Hiaing. 

" It is unnecessary to refer to many au- 
thorities on this point. I shall, therefore, 
refer to two cases. In Gopal Chunder Sree- 
mony v. Herembo 
were similar to the present case. There 
an old debt was included in new one, and 
certain new properties were also added to 
the security, and the question arose whe- 
ther the old mortgage was extinguished 
to the extent of not being available against 
an intermediate encumbrancer. The learn- 
ed Judges held that what was done-was 
merely a fresh advance with fresh security 
in respect of both but they added that 
even if it were not so,and if the old debt 
had been the new transaction, it would 
not necessarily destroy the security. The; 
cited a number of cases to only one of 
which I shall refer and that is -the case of 
Goluknath Misser v. Lalla Prem Lal (2). In 
that case, it was held that. a creditor hold- 
ing a mortgage on the landé of his debtor 
does not necessarily surrender that mort- 
gage, or lower, or in any way impairits 
priority by taking a subsequent mortgage, 
including the same lands for the same 
debt. At page 310“ of the judgment they 
referred to an Englieh case Tenison v. 
Sweeny (3) where Lord Leonards. stated 
that the contention thatthe former mort- 
gage. was merged in the new, because the 
new mortgage imcluded the amount due on 
the old was a novel view of the operation 
of deeds, and. held that the former mort- 
gage remained untouched and operative, 


M- 


and that the effect of the new mortgage. 


was merely tolet in the further advances 
.B8 security on the property. 
1) 16 0. 523. 
2) 3 O. 307. 
'(8) (1844) 1 Jo.-& Hot. 717. 
*Page of 3 O.—L Hd, | 
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Chunder (1), the facts . 
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It is, therefore, clear that the learned 
Judge's order in giving Sit Hauk priority 
in respect of Rs. 300 is correct. A memo- 
randum of cross-objection has been filed 
by Sit Hauk and he claims priority over 
Ba Hlaing's for the whole of this amount 
and not merely for Rs. 300. The contention 
is clearly untenable. He isa puisne mort- 
gagee and he cannot getrid of the priority 
of the earlier mortgagee except by proving 
that the prior mortgagee was guilty of fraud 
or gross negligence. The learned Advocate 
Sit Hauk referred to parts of 
the evidence but there is nothing in it to 
show that Ba Hlaing, the earlier mortgagee 
was negligent or fraudulent so as to lose 
his right of priority. In the result the 
appeal is dismissed with costs in favour of 
respondents Nos.1 and 2. The memorandum 
of cross-objection is also dismissed in favour 
of the appelant,the mortgagors being merely 
formal parties are not entitled to any costs, 


A. uu Appeal dismissed, 


RANGOON HIGH COURT. 

" BPECIAL SECOND CIVIL APPEAL No, 526° 

i oF 1928. : 
May 1, 1923. l 
Present:—Mr. Justice Chari, 
MAUNG HLA MAUNG AND OTHÉBS— - 
DEPENDANT8—ÁÀPPRLLANTS `“ 
_ versus : 
MAUNG PO HTAI AND OTBEBS— 
PLAINTUIFFS— R28PONDENTS. 

Transfer of Property Act (IV of 1882), s. 128— 
Unregistered gift—Donee pti in possession—Doctrine : 
of part performance, applicability of. 

The equitable doctrine that a vendee in possession . 
who has paid consideration buthas not obtained a 
registered conveyance could not be ousted - by the 
vendor ora person claiming under the vendor, has 
no application to the case of adonee. [p. 144,col, 


M. L. M. P. Chetty v. Ma Ngwe Sin (1) and Ma Shin . 
v. Maung Hman (2), distinguished. i l 

It is essential that there must bea superior equity 
in favour of the person who, invokes the aid of an equ» .. 
itable principle. [ibid.] 

Mr. Lambert, for the Appellants, ` 

Mr. A. B. Banerjee, for the Respondents. 

JUDGMENT.—The plaintiffs in this 
suit, who are- the respondents in this ap- 
peal, filed a suit for a declaration of their 
rights to, and possession of a piece of. 
land in the following circumstances; 
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The eleven plaintiffs are the children 
end grandchildren of an old couple U 
Sos and Daw.The Hmon, who originally 
owned this land, defendant No. 1 in the 
suit, Maung: Hla Maung is a grandson of 
the same old couple to whom Daw The 
Timon is alleged to have. gifted the land. 
Saw Yoe Tha, defendant No. 2, is a person 
to whom Maung Hla Maung sold this land. 
It is alleged that Maung Hla Maung was 
a minor at the time of the transfer, but 
the question really does not arise. A 
Ohettyar attached this land as belonging 
io Saw Yoe Tha and had it.sold in exe- 
cution of a deceee of his, and Maung San 


U, defendant No. 3, was the purchaser at. 


the Court auction sale. The. trial Court 
found that there was a gift. The gift 
was not effected by a registered instru- 


ment as required by s. 123, Transfer of 


. Property Act,- but by a report tothe reve- 


nue surveyor and entry of that report in 
a Pyatpaing. This fact iteelf was denied, 
but it has been found by the trial Court 
that such a report has been made, andI 
accept its finding that Daw. The Hmon 
did report the transfer by gift of this 
land. The learned trial Judge also held 
that, as: the matter was one of inheritance, 
the provision of the Transfer of Property 
Act did not apply to the transaction and 
that, therefore, there was no need to have 
a registered gift for this purpose. This 
view of :the law was not accepted by the 
lower Appellate Oourt, and the learned 
Advocate ‘for the appellants in this Court 
does not.seek to support it. The lower 
Appellate Court then referred to the case 
of M, P. D. M. P. Chetty v. Ma Ngwe Sin (1) 
and distinguished that case from the pre- 
Bent one, ‘and holding that a registered 
document was necessary to effect a gift 
held that there was no valid and opera- 
tive gift in favour of Maung Hla Maung. 
It wil be noticed that the sole questíon 
for decision is the question of the valid- 
ity of this gift. If the gift is valid, the 
plaintiffs suit is bound to fail, irrespec- 
tive of whether the property still remains 
. the property of Maung Hla Maung or has 
become the property of Saw Yoe Tha. The 
lower Appellate Court having taken this 
view decreed the case in favour of the 
plaintifis, and the defendants in the suit 
now come upin appeal. The facts being 
more or less admitted the sole question 
for me to consider is whether the ruling 


" 79 Ind, Cas. 485; 1 R. 665; A. L R. 1924 Rang 
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in M. P. L. M. P. Chetty v. Ma Ngwe Sin (1): 


, applies and whether the distinction drawn 


by the learned Judge of the lower Appel. 
laie Court is a sound one. 

. He distinguishes that case from the. 
present one on the ground that there was 
no evidence of Maung Hla Maung's pos- 
session or enjoyment of the property and 
that all that could be said in favour of 
Maung Hla Maung was that his father Soc 
Maung worked the land for about two 
years. Po Kyaing was admittedly in pos- 
session of the land after Soe Maung’s 
death, and he says he was so in posses- 
sion with the consent of this heirs. The 
learned Judge, therefore, held that. there 
was no valid gift and so much posses: 
sion 88 would make the ruling in 
M. P. L. M. P. Chetty v. Ma Ngwe Sin (1) 
applieable. There is another case reported 
as M, P.L M. P. Chetty v, Ma Ngwe Sin. 
(1) dealing with gifts ^ unperfect- 
éd by registered instrument and I shall 
shortly refer to both the cases. The first Ma 
Shin v. Maung Hman (2) is à judgment of 
my brotber Heald, where there was a gift of 
immoveable property made as in this case 
by a report to the revenue surveyor. There 
is, however, this distinction between that 
case and- the present one, that all the other 
heirs of the donor signed the report as wit- 
nesses to the transaction and of possession 
being given tó the donee. The learned 
Judge held that in the circumstances the 
heirs were estopped from denying the | 
donee's title. It will be noticed that that 
decision is ån application’ of the doctrine of 
estoppel. ' 
* Intheothér case of M. P, L. M. P. Chetty v. 
Ma Ngwe Sin (1) also the gift was purported 
to have been made by a report to theRevenue 
Authorities..The gift was made by the grand- 
mother of the donee. After the death of . 
the grandfather who had also joined in the 
report, the property was being managed 
by the father of the minor donee Maung 
Ba Shwe, who, as the learned Judge decid- 
ing the case found, collusively transferred 
the land as orasa zon, with the concurrence 
of his mother Ma Le Ywa, one of the donors, 
to the Ohettyar firm, On these facts the 
learned Judge held that the minor donee 
having attained majority and being in pos- 
session of the property it was not open to 
the transferee of the land to claim posses- 
Bion. If the reasonings of this case is that 
Maung Ba Shwe being in effect also party 


w 79 Ind. Oas. 579; 1R. 651; A. LR, 1924 Rang, 
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to the gift, the Ohettyar firm who claimed 
under him was, as in the earlier case de- 


cided by my brother Heald estopped from’ 


denying the validity of the gift, the ruling 
may be considered as an application merely 
of the doctrine of estoppel. But if that rul- 
ing is intended to lay down a general prin- 
ciple that in all cases of gift where the gift 
1s not effected by a registered instrument 
-but the donee happens to be in possession 
for a fairly.long time, it is open to the 
donee, on the analogy ofa person buying 
property for valuable consideration who has 
been let in possession of it, to resist the 
claim of the legalowner, then I must ex- 
press my dissent from that ruling. The 
doctrine of part performance on which the 
Indian High Courts have held that a vendee 
in possession. who had paid .consideration 
but has not obtained a registered convey- 
ance could not be ousted by the vendor or 


“a person claiming under the vendor, has no 


‘application to the case of a donee, That 
doctrine is based on the application of 
equitable principles and has for its founda- 
tion the maxims of equity. But where there 
is equal equity, the law must prevail : Story 


on Equity, Edition. 3, page 36. A Oourt of 
. "Equity refuses tointerfere, either for relief 


-or discovery against a bona fide purchaser of 
the legal estate for a valuable consideration 
without notice of the adverse title, because 
bis equity is much superior to that of the 
others. The last sentence in para. 64-O is 
instructive: 
_.“So the purchaser must have paid his 
purchase money before notice; for otherwise 
he will not be protected and if he had paid 
a portion only, he will be protected pro 
tanto only.” "EL. 
. Bhowing clearly thatit is essential that 
there must be& superior equity in favour 
bf the person who invokes the aid of an 
enquitable principle. One heir to whom 
property is given to the exclusion of others, 
has no superior equity, because all the 
heirs are equally entitled tothe favour of 
the ancestor. The otherand more direct 
maxim on which the doctrine is based is 
that equity looks uponthat as done which 
‘ought to have been done, sothat if there 
had been a part performance itis the duty 
ofthe vendor to perfect the purchaser's 
title by aconveyance and equity looks upon 
that as done which ought to have been done, 
The true meaning of the maxim is explain- 
ed in para. 64-G, where. it is stated that 
equity treats the subject-matter as to col- 
lateral consequences and inéidents,in the 


* 


 Bame manner as if the final acts contemp.  - 


123 I-O. 1930 


lated by the parties had been executed ex- 
actly as they ought to have beén. The im- 
portant part is the following sentence: 

"Butequity will not thus coneider things 
in favour of all persons but only in favour 
of such as havearight to pray that the . 
acts might be done," - . 

It will thus be seen that whereas a vendee 
who has paid consideration hasa right to 
call upon the vendor to specifically perform 
his agreement by execution of the neces- 
sary conveyance, a gratuitious transferee 
like adoneecannot compel the donor to 
perfect the donee's title by executing a re- 
gistered cOnveyance and the equitable 


. maxim and the doctrine of part perform: 


ance based on it becomes inapplicable in 
the case of a mere donee. As I amin a 
sense dissenting from that ruling, I would, 
if 16 were necessary, have placed the matter 
before the Ohief Justice for the purpose of 
referring the question to a Full Bench, but 


88 my judgment is opentoa Letters Patent 


Appeal leave to file which I shall certain- 
ly grantifan application is made for that 
purpose, if is unnecessary to follow that 
course. 

It is thus not necessary to decide the 
question of possession which. was argued 
by Mr, Lambert for the appellants. He 
contended that possession was with: his 
client as long as it was possible and argued 
that on the evidence, Po Kyaing must -be 
deemed to have worked the land on agree- 
ing to pay rent toMaung Hla Maung. In 
the. view I have taken, it is unnecessary to 
decide this point, and if the Bench by 
which the appeal is likely to. be heard 
takes adifferent view ofthe ruling cited, 
the point of possession may then be argued 
before that Bench. I, therefore, dismiss 
this appeal with costs, je 


CA. Appeal dismissed, 
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i PRIVY COUNCIL, | 
, APPEAL FROM THE PATNA.HIGH CoumT. 

November. 29, 1929. ! 
Present :—Viscount Sumner, Lord 
Thankerton, Sir John Wallis and 
p t Sir Lancelot Sanderson, 
`. SURENDRA NATH KARAN DEO .. 


— APPELLANT : 


i versus i ' 
Kumar KAMAKHYA NARAIN SINGH - 
— RESPONDENT. . ; 
Civil Procedure Code (Act V of 1908), s. 11— Final- 


ly decided'—Suit for rent—Question of défendant's , 


tenure not dealt with in final judgment of ultimate 
Court of Appeal—Res judicata—Chota Nagpur Ten- 
ancy Act (VI of 1908), ss. 84, °87—Presumption of 
correctness of eniries made n - Record of Rights— 
Onus of rebuttal on party tmpugning their correctness 
—Barsote Raj—Non-resumable shikmi taluk. - 

. Where in a suit for arrears of: rent,.the Court o 

First Appeal referred in its judgment to the suit land 
as the. defendant's jagir, but it also stated that the 
only point at issue was as tothe rate of rent, and on 
second appeal the High Court dealt with the case in 
the same way: ` E e. 

. Held, that in these circumstances, even assuming 
that the question ofthe defendant's tenure arose in 
the case, as the final judgment of the High Oourt, in 
second appeal, did not deal in any way with the 
question whether the defendant’s tenure was a jagir, 
there was no final decision: within the meaning of s. 
Jl, Civil Procedure Oode, 1908, of the issue whether 
the ‘defendant's estate wasa jagir. [p. 153, col. 2.] ~ 

.. Entries in the Record of Rights' prepared -by a 


Settlement. Officer under the provisions of. the Chota . 


Nagpur Tenancy Act, 1908, ate statutory evidence 
of great weight, and the onus is on the party impugn- 
ing their 
evidence that the entries are incorrect: 


' Held, that on the evidence in the present case, the 


onus had been discharged. [p. 154, col. 1.]. 

The Barsote Raj is a non-resumable shikmi or shami- 
lat taluk, and is not a jagir tenure held under tke 
‘Ramgarh Raj. [ibid.] ; 

. Judgment of the High Court reversed. ' 

. Appeal from 8 judgment and decree, dated 
‘the llth March. 1926, of the High Court, 
Patna (Dawson Miller, C. J., andMullick, J.), 
whichreversed a judgment and decree,dated 
the 23rd March, 1922, of the Subordinate 
Judge, Hazaribagh, . i 


The principal question for determina- 
. tion on the present appeal was whether 
Barsote: Raj which comprises more than 
100 villages, is a shikmi shamilat taluk 
and ‘non-resumable by the respondent, the 
Raja of Ramgarh, or that it is a jagir which 
the Raja of Ramgarh is entitled to resume 
on the failure of male heirs of the original 
grantee. The Subordinate Judge held in 
favour of the.appellant that it was a non-re- 
gumable shikm:taluk,but the Appellate Court 
took the opposite view. Hence this ‘appeal. 
The material facts of.the case appear suffici- 
ently fully from their Lordships’ judgment, 

The relevant sections of the Ohota Nag- 
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pur Tenancy . Act, 1908, to-which reference. 


J ; 


is made. in: their.. Lordships’ judgment, 


are :— mo eae a 
. "Section.84. (1).In any suit or other pro- 


. ceeding in which.a Record of Rights prepar- 
. éd and published under this Ohapter, or a: 


duly. certified copy thereof or extract there-. 
from, is produced, such Record of Rights, 
shall be presumed to have been finally, 
published, unless such publication is ex- 
pressly denied and a certificate, signed by. 
the Revenue Officer, or by the Deputy Com-: 
missioner of any District in which ‘the local 
area, estate, or tenure or part thereof. to. 
which the Record of Rights relates is wholly 
or partly.situate, stating that the Record of 
Rights has been finally published under this 
Chapter, shall be conclusive evidence of 
such publication. oS. 

(2) The Local Government may, by noti- 


. fication, declare, with regard to any speci- : 


fied aréa,-that a Record of Rights has been 
finally published for every village included 
in that area, and such notification shall be 
conclusive evidence of such publication, 
. (3) Every entry ina Record of Rights -so 
published shall be evidence of ‘the matter 
referred to in such entry, and shall be pre- 
sumed to.be correct until it is proved by 
evidence, to be incorrect, . 2E 
.. Section 87. (1; In proceedings under this. 
Ohapter, a suit may be. instituted before -a 
Revenue Officer at any time within three 
months from the date ofthe certificate of 
the final publieation of the Record of Rights 
under sab-s. (2) of s. 88, for the decision. of 
any dispute regarding any entry which a 
Revenue Officer has made in, or any omis- 
sion which he has made from the record, 
whether such dispute be.......... „and the 
Revenue Officer shall hear and decide: the 
dispute. | . 
Section 92, No suit shall be brought in 
&ny Court in respect of ány order directing 
the preparation of a Record of Rights under 
this Ohapter, or in respect of the framing, 
publication, signing or attestation of such 
a record orof any part of it. ; ; 
. "Section 258. Saveas expressly provided 
in this Act, no suit Shall be entertained in 
any Court to vary, modify or set aside, either 
direetly or indirectly, any order or deeree 
of any Deputy Commissioner or Revenue 
Officer in any suit or proceeding under s. 29, 
s. 32, 8. 35, &. 42, e. 46, sub-s: (4), s. 49, s. 50, 
8..54, £. 61, 8. 63, 8. 05, 8, 73, s. 75, s. 85, 8. 
86,8. 87, 8. 89,. 8, 90, or s. -91 (proviso) or 
under Ohaps. 12, 14, 15, 16, or.18, except 
upon the ground of fraud or want of-jüris4 


, 


dietion. 


1 eg 


«tes 
, On the question of res judicata; the facte 
may be summarized as follows :— : 
- The allegations in paras. 7, 8, 9 and 10 of 
the plaint were the following :— AN 
“7. Thesaid Barsote Lat was given in jagir 
by a remote ancestor of the plaintiff to Pirthi 
Karan who assumed the title of Raja and 
who was a remote ancestor of the defendant 
No. 1, but the sanad under which the grant 
was made is not forthcoming and the 
earliest document that is in existence is the 
jamabandi paper of the year 1813 Sambat 
showing’ Debo to bea'rent paying tenure. 
The subsequent jamabandis also show the 
same. AS 
.8. Jaimangal Karan Deo who also as- 
sumed the title of Raja was an ancestor of 
defendant No. 1 and holder of Lat Barsote. 
The said Raja Jaimangal Karan .Deo exe- 
cuted a kabuliyat in favour of Maharaja Sidh 
Nath Singh, an ancestor of the plaintiff in 
1870 Sambat in respect of Late Barsoteagree- 
ing to pay an annual rent of Rs. 281-8-6 
sicca which comes to Rs. 300-4-9. The 
genealogical table mentioned in schedules O 
and D respectively show the ‘connection of 
. the said Raja Pirthi Karan with the defend- 
ant No. ] and that of Maharaja Pareshnath 
Singh with the plaintiff. : 
'.9. On the basis of this kabuliyat Maha- 
raja Shambhoo Nath Singh, the then pro- 
prietor of the Ramgarh Estate brought a 
suit for recovery of. the arrears of rent 
against Ram Karan Deo, an ancestor of de- 
fendant No. 1 who also assumed the title of 
Raja. uw ; 
10. The said Raja Ram Karan Deo con- 
tested the said suit on‘Various grounds and 
eventually a decree was passed in favour of 
Maharaja Shambhoo Nath Singh overruling 
the objections set up by the said Raja Ram 
Karan Deo. | | . | 
The Subordinate Judge framed the fol- 
lowing two issues arising out of the above 
allegations :— | 
l. Was any suit for rent brought by 
Raja Shambhoo Nath Singh against Raja 
Ram Karan Deoin respect of the property 
in suit, and was it decreed after contest as 
alleged in the plaintiff if so, what is the 
effect of the dscision ? 
2. Are the defendants estopped from 
denying the title of the plaintiff and chal- 
lenging the character of the tenure ? 
In his judgment the learned Judge dis- 
cussed the plaintiff's plea that the- previous 
decision (in Suit.No, 2 of 1858), in which the 
Raja of Ramgarh sued the Raja of Barsote 
for arrears of rent (or revenue) operated as 
res judicata, so as to bar the defendant from 
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‘pleading that he was. not . &. jagirdar.- He 


held that the only question that, was decid- 
ed by the Courts in that litigation was 


' what is the amount payable by the Raja of 


Barsote ? - (The plaintiff claimed at the rate 
of Rs. 281 and odd, the defendant pleading 
that it was Rs. 151 only) The High Court; 
Calcutta, by its judgment dated the- 30th 
June, 1863, decided that the rent or revenue 
payable was Rs. 281 odd. -The learned 
Subordinate Judge, therefore, held that 
there was no res judicata. His judgment on 
this aspect of the case is as follows :— - 
. * The next allegation in the plaint is that 
on the basis of the aforesaid kabuliyat the 
the Ramgarh Raj brought a suit for rent 
against the Raja of Barsote, that the said suit 
was contested by the latter. on various 
grounds, but that.all the objections were 
overruled and eventually the suit was dec- 
reed. “It is urged from this that in the said 
suit the Court having decided that Barsote 
was a jagir tenure under the Ramgarh Raj, 
the matter has become res judicata and it 
does not lie in the mouth of the defendant 
now to come forward again and say that he 
is not a jagirdar under the Ramgarh Raj but 
an independent talukdar. Before proceed- 
ing to deal with the law on. the -subject, I © 
shall first set out-in-detailthe facts bearing 
on‘it, The suit in question was brought in 
‘the Court of the Deputy Commissioner of 
Hazaribagh being Suit No. 2 of 1868. Maha- 
raja Shambhoo Nath Singh, the then pros 
prietor of the Ramgarh: Estate was the 
plaintif and Raja Ram Karan Deo, thé © 
grandíather of the defendant No. 1, was the: 
deféndant in the suit. The Deputy. Ooms 
missioner of Hazaribagh had the powers of 
a Subordinate Judge even in those days as 
itis now. ‘The suit was for recovery of the: 
arrears of rent due in respect of the period 
1906 to 1914 Sambat claiming the same at 
the rate of Rs. 300-4-6 per annum. In the 
plaint it was alleged among other things 
that the villages within Pargana Barsote 
‘comprized within the disputed jama apper- 
tained to the ancestral zemindari of- the 
plaintiff that the defendant held the same 
88 a conditional jagirdar at a yearly jama 
of Re. 281-8-3 sicca, that the -money used to 
be recéived at this rate ever since the death 
of Raja Jaimangal Karan Deo ‘and that it 
was due for the years 1906 to 1914 Sambat:: 
The defendant in his written statement 
filed in that suit denied the plaintiff's alle. 
‘gation about the_property being his condié 
tional jagir and pleaded that.the property 
had been, in possession .of his ancestors 
before the advent of the British Govern: 


. at sicca 
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ment, that his ancestor wás given a sanad 


"under date the 24th Sawan. 1833 Sambat 


signed by the Collector of: Ramgarh and 
also by Maharaja Parasnath Singh, an an- 
cestor of the plaintiff fixing the malguzari 
Ks. 151 and that rent had all 
alóng been paid at this rate. The learned 
Deputy Commissioner found, first, that the 
patta relied on. by the defendant bearing 
date the 5th August 1776 A. D. did not fix 
the rent in perpetuity, secondly, that from 
the kabuliyat executed by Raja Jaimangal 
Karan Deo in the year 1870 Sambat as also 
from other evidence, oral as well as docu- 
mentary, it appeared ‘that the Raja of 
Barsote had to pay at the rate of sicca 
Rs. 281-8-3 (Rs, 300-4-9) to the Ramgarh 
Raj. He, therefore, came to the conclusion 
that the plaintiff had succeeded in proving 
that the yearly jama was Rs. 281-8.3 sieca 
and passed a decree accordinlg on the 8th» 
August, 1861. It will thus be seen that the 
learned Deputy Commissioner did not go 
at all into the question whether the tenure 
was a jagir or a shamilat taluk. He had 
no business to enterinto that question. - It 
was not the defendant's contention that ‘as 
the property was his shamilat taluk he 
was not bound to pay anything for it to the 
plaintiff. He said that he was to pay at the 
rate.of Rs. 151 per annum under the terms 
of a sanad granted to his ancestor in the” 
year 1776, A, D., but the Court was of opi- 
nion that the rent wasnot fixed in perpetui- 
ty under this sanad, The Court also held 
that, as a matter of fact, it appeared shat the 
defendant's ancestor had covenanted under 
& kabuliyat executed in 1870 Sambat to pay 
at the rate of Rs. 281 odd sicca per annum 
and that since then the money was paid at 
this rate, and so the inevitable conclusion 
was that the rent claimed by the plaintiff 
at the rate of Rs, 281 odd sicca (equivalent 
to Rs. 300-4.9)) per annum was proper 
Against that judgment there was an appeal 
to the Judicial “Commissioner. The only 
issue for determination before the Appellate 
Court was “ whether the defendant is liable 
to rent of Company’s Rs, 300-4-9 or Rs. 161 
annually ?. In proceeding to determine 
this issue the Court at once comes to the 
conclusion. that the defendant, holds jagir 
Within the plaintiff's zemindari. There is 
nothing in the judgment to show on what 
basis this finding of fact was arrived at. 
The ultimate decision of the issue did not 
rest on this finding: On the other hand, 
it rested exactly on the same grounds on 
which the learned Deputy Commissioner's 
Gecision had been based, The parties too 
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never understood that, any question about 


‘the atatus of the: Raja of Barsote had been 
-determined by the learned Judicial Com- 
‘missioner, for in & subsequent suit for rent 


(being Suit: No. 413 of 1905) brought by the 


Ramgarh Raj sgainstthe Raja of Barsote 
the incidents of the tenure were left open 


between'tlhe parties with their mutual con- 
sent. I cannot; therefore, be of opinion that 
in saying that the defendant held a jagir 
within the zemindari of the plaintiff, the 
learned Judicial» Commissioner gave any 
judicial finding. Finally, there was a second 
appeal tothe High Court against the deci- 
sion of the Court of First Appealin that 
case and the. judgment of the Hon’ble 
Judges which was passed on the 30th June, 
1863, runs as follows :—“The plaintiff proved 
that he realized rents at the rate claimed 
down to the year 1900 Sambat, that though 
the onus was on the defendant of‘ showing 
that he was liable fora less amount only, 
the defendant for that purpose put the copy 
of a patia and receipts which the Judges 
assigned satisfactory reasons for disregard- 
ing as not genuine. The appeal is, there- 
fore, dismissed with costs throughout”. 
There isnot a word in this judgment to 
show that any question of status was adi 
judicated upon. All that was needed in that 
case was to determine the question of rent 
and in order to arrive at a correct.conclusion 
regarding that question hardly was there 
any necessity of determining the status of 
Barsote. Their Lordships based their judg- 
ment simply upon the fact that the plaintiff 
had sueceeded in proving actual realization 
of rent at the rate claimed and that the 
defendant had failed to prove that he was 
liable for a less amount. They did not 
even refer to the Judicial Oommissioner’s 


'remark to the effect that the defendant held. 
his jagir within the plaintifi's zemindari, 


The defence ofthe Raja of Barsote in the 
suit was not 2 complete denial of liability 
to pay anything to the Ramgarh Raj but 


rather an admission of liability to pay at a 


lesser rate, It is no doubt true that he also 


‘get up an independent title, but the final 


Court of Appeal never deemed it necessary 
to go into that question. All thatit thought 
necessary to go into was to enquire whether 
the defendant was liable to pay rentto the 
plaintiff at the rate claimed by the latter. 
It did not go into the question of title, that 
being not necessary for the decision of the 
suit nor did it give any decision on that 
question.. Such being the case, the decision 
in the rent suit cannot operate as res judicata 
in the present guit, ^ ` 


| 
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. “I shall now proceed to refer to the law 
on the subject. Mr, Mulla in his annotated 
edition of the Civil Procédure Code says 
that when the decree is appealed from, it is 
the appellate decree to which regard must 
be had to determine whether a matter is 
: res judicata and not the decree appealed 
from (vide 7th Edition of the book at page 
62).. This is à proposition of law which is 
supported by reported cases to which itis 
not necessary to refer, as learned Counsel 
for the plaintiff does not dispute the correct- 
ness of the proposition. 

“The next proposition of law which is 
also well-established is that where the sole 
question ‘for determination in a suit for 
Tent is whether the plaintiff is: entitled to 
the land as stated by him or whether the 
defendant is thé beneficial owner of it as 
alleged by him, and if the Court which 

as selsin of the actionfor rent goes into 
the matter of controversy and gives a deci- 
Sion upon tha question of title, and if the 
decision on the question of title is necessary. 
for the decision of the suit, then that deci- 
sion operates as res judicata in a subsequent 
title suit. The present case does not come 
within this class of cases, for, as I have 
already said, the final Court of Appeal in 
the previous rent suit did not go into the 
question of title at all, being unnecessary 
to do so and did not give any decision upon 
that question. l l 

“The third proposition of law, which, too, 
is well-established, is that a decision may 
operate as res judicata even though no issue 
hás been expressly raised and in this con- 
nection I may also refér to another broad 
proposition of law, namely, that an estop- 
pel is not confined to the judgment -but 


extends to all facts involved in it as neces-- 


sary steps or groundwork upon which it 
must have been founded, Butin applying 
this latter principle to the facts of the pre- 
sent case it must be remembered that the 
facts upon which.the decision of the final 
Court of Appealin the previous rent suit 
was based, as forming necessary steps or 
groundwork for that decision, were quite 
other than those upon which the decision 
‘of the present suit hinges, inasmuch es it 
was not necessary in the previous suit to go 
into the question of title at all. Hote 

"Itis no doubt true that the Judicial 
Commissioner in the previous rent suit 
made an observation to the effect that the 
‘defendant held jagir within the zemindari 
of the plaintiff, but asI have endeavoured 
to ‘show, that observation can by no means 
be regarded as a judicial finding of fact, 
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t was purely an obiter dictum, and even if 
it be regarded asa judicial finding of fact, 
lt'eannot operate as res judicata, for the 
superior tribunal to whigh a second appeal 
was preferred did not think it fit to decide - 
that matter and so it must be held that thee 
question was left. open, Learned Counsel 
for the plaintiff, however, placed strong 
reliance upon Narayanan Chetty v. Kan 
nannat Acht (1) which rules that an appel- 
late judgment operates by way of estoppel 
as regards all findings of the lower Oourt 
which though not referred to in it, are: 
necessary -to make the appellate decree 
possible only on such findinge. I do nof 
think that this decision covers the facts of 
the present case. If the Hon'ble High Court 
in its final judgment in the previous rent 
suit had not given itsown reasons for the 


. decision arrived at in it but had generally. 


affirmed the lower Court's judgment, then, 
it might very well be argued that the find- 
ings of the lower Oourt, though not express- 
ly accepted as correct, were done so 
impliedly, and in that case the principle of 
res judicaia would .certainly have applied, 
But.the Hon'ble Judges in giving their own 
reasons for the decision arrived at cannot 
besaid to have expressly’ or impliedly. 
accepted all the findings of the lower 


‘Court as correct. 


"Having regard to all this Iam clearly. 
of opinion that the decision in the previous 
rent suibinstituted by Maharajah Shambhoo 
Nath Singh against Raja Ram. Karan Dea: 
cannot operate as res judicata,” ` NT 

The learned Judges of the High .Court;~ 
(Dawson Miller, O. J., and Mullick, J.), deal- ` 
ing with the same topic, came to the oppo- 
site conclusion and considered thatit was 
conclusively decided in the rent suit of 
1858 thai the, defendant held & jagir within 
the plaintiff's zemindari at a rent of Rs, 300. 
The learned Chief Justice, in discussing the 
plea of res judicata, said :— . e 


"On the one hand we find assertions 
made by the plaintiff's predecessors from 
the year 1780 and persisted in up to the pre- 
sent time that Raja Pirthi Karan and his 
descendants held a jagir under the Ram- 
garb Raj. We find, on the other hand; 
that the defendant’s predecessors had from 
time to time, since the year 1841 at latest 
asserted a larger interest in their tenure 
but without success, There isa document, 
however, dated the lst Asarh Sudi, Sambat 
1870 (29th June, 1813), which seems to me 
to show conclusively thatthe interest. held 


(1) 28 M. 338, 
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by the defendanta and their. predecessors 


was not a proprietary interest but a leage- 


hold only. This is a kabuliyas executed by. 


“Raja Jaimangal Karan Deo in favour of the 
‘then Raja of Ramgarh which states ;—I 
“Owe Rs. 281-8-6 in kildar (milled edge coin) 
on account ofthe rent of the villages to 
‘the landlord for the year 1869 and so I 


execute this kabuliyat and do declare that 


‘I shall pay offthe same according to my 


promise made herein without any objec- 
poc This document was 


‘before the Court in 1861 ina suit brought 


by the then Raja of Ramgarh against the 


defendant's predecessor. Ram Karan Dao, 
claiming rent at the rate named in the 


kabuliyat of 1813, namely,.281 sicca rupees 
which was equal to 300 rupees, omitting 
fractions, in the prevailing currency. The 


document of 1776 was relied upon as show- - 


ing that the rent was less than that claimed 
butit was not accepted and the rent was 
decreéd at the rate claimed in accordance 
with the kabuliyat ot 1813. This judgment 
was. affirmed on appeal to the Judicial 
Conirnissioner of Chota Nagpur in 1862 and 
in his jud gment he describes the, defend; 
ant's tenuré asa jagir. A second appeal 
fo the High Oourt was also dismissed in 
1863, thefJudges remarking that satisfactory 
reasons-had been assigned for regarding 
the patta and. receipts relied on. by the 
defendant in the suit as not genuine. 
It is contended, however, that the rent suit 
of 1861 is conclusive on that matter and 
that by reason of that decision it: is now 
res judicata between the parties. 
put forward by the plaintiff then was that 


asum of Rs. 300 per annum was due.as 


rent under a settlement made by the Maha- 
raja of Ramgarh aud that the tenure was 
given ` to the def: ndant’s ancestors as a 
Mushruti jagir:on paymentof rent at the 
rate of, Rs. 281.8.1.. The defendant's case 
was that it was hot a jagir but that it was 
held under a patia grantel by Mr. Grant 


Heatley in 1776 signed by him and by 
Raja Pareshnath Singh at a rent of Rs. 151 


and tnat the property was in possession of 
the defendant's ancestors before the advent 
ofthe British rule. The defendant's. case 
must be taken either as an admission that 
rentin the ordinary sense was payable but 


at asmaller ratethan that claimed by the. 


plaintiff in that suit, or an assertion that 
thesum payable, namély, Rs. - 181, 
revenue under & patia granted with the 
sanction of the Government, Assuming it 
was. the former, the admission, I think, 


must be taken as binding. Assuming: it. 


P. 
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was the latter, the finding of the Appellate 
Court which was affirmed by’ the High 
Court was that thé defendant.held a jagir 
within the plaintiff's, zemindari, at a rent 
of Rs. 300 and I do not think the matter can 
again be re- -opened”. l 

l “On defendante’ appeal to His Majesty in 
Council against the above judgment of the 
High Court, Patna, it ‘was contended, inter 
alia, on behalf of the appellant. that the 
learned Judges of the High Oourt erred in 
holding that the judgment of 1861 operat- 
ed as res judicata on the question that 


` Barsofe was a jagir, in view of the fact that 


it -was not necessary to decide that question 
in that suit, the only dispute being 
about the rate or amount of rent. | 


Messrs, De Gruyther, K. C , and Dube, for, 
the Appellanta. 

Messrs. Upjohn, K..C., K. Brown and L. P. 
E. Pugh, for the Respondents. 
. JUDGMENT. 

Sir d ohn Wallis.—This suit was in- 
stituted in 1919 by the Court of Wards on 
behalf of the plaintiff, the Rajah of Rame. 
garh, who was then & minor against the 
first defendant the Rajah of Barsote, who 
was also & minor and others claiming under 
him for a declaration that his tenure ' ‘or- 


. dinarily known as the Barsote Lat” is nota 


shamilat or shikmi taluk of the, Ramgarh 
estate nor is it non-resumable as recorded i 1n. 
the khewat forming part of the Record - of 
Rights prepared by the Sattlement Officer. 
under the provisions of the Chota Nagpur 
Tenancy Act, 1908, and for a further dec-: 
laration that it is an ordinary jagir under. 
the. Ramgarh Raj and is resumable on 
failure of the direct male line of Raja, 
Pirthi Karan, an ancestor of the first de- 
fendant, who, according to the plaint was 
the original grantee. 

The Record of Rights was drawn up in. 
1914, and it was open to the plàintiff under 
8.87 of the Act to file a suit before a 
Revenue Offieer within three months fo, 
rectify the entry inthe khewat This not 


-having been done, the entry stands and. 


cannot be altered by the Civil Court, and 
under s. 84 (3) it is to be “evidence of the 
matter referred to in such entry and is to 
be presumed to be correct until it has been 
proved by evidence to ba incorrect.’ 

It seems desirable to set out at once the- 
case which the plaintiff came into Oourt to. 
prove as set out in paras.5 to 8 of the - 

plaint. 

“It was customary with the proprietors of 
the -Ramgarh estate io grant lends. and: 


hio. 


wishers on, condition: of rendering various 
services or for maintaining them sometimes 
paying small rent for them -and sometimes 
paying no rent, These “grants originally 
used to be simply tenancies at will or at 
most life-grants being .re&umable on the 
death of the. grantee, “Eventually they 
became heritable, being resumable “on the 
failure of the direct miale line of the granteé 
and also on other contingencies. - 
` Sanads and amalnamas used to be issued 
to the parties concerned and--.kabuliyaté 
used to be taken from the ‘grantees or 
from the subsequent holders. MEN M 
"Lat Barsote originally ' consisted of 
villages, the names of which are given in 


schedule 'B'annexed hereto and within the : 


ambits of these villages new villages have 
Sprung up and come into existence and the 
said Barsote Lat.now consists of villages 
mentioned in schedule ‘A.’ kh Es 
"The said Barsote Lat was given in jagir 
by a remote ancestor-of the plaintif ‘to 
Pirthi Karan, who assumed the title of Raja 
and who wasa remote ancestor of the de- 
fendant No. 1l, but the sanad under which 
the-grant was made is not forthcoming and 
the earliest document that is in existence is 
the jamabandi paper of the year 1813, 
. Sambat showing Debo to be a rent-paying 
tenure, The subsequent jamabandi also 
show the came. uM | 
*Jaimangal Karan Deo, who also assumed 
the title of Raja, was an ancestor of defend- 
ant No.1 and holder of Lat Barsote. The 
said Raja Jaimangal Karan Deo executed 
a kabuliyat in favour of Maharaja Sidh Nath 
Singh, an ancestor of the plaintiff in 1870, 
“Sambat; in respect of Lat Barsote agreeing- 
to pay an annual rent of Rs. 281-8 6 sicca 
which comes to Rs. 300-4-9. The genealogi- 
cal table mentioned in schedules O and D 
respectively show the connection of the said. 
Raja Pirthi Karan’ with the defendant 
No. 1 and that of Maharaja Pareshnath 
Singh with the plaintiff.” ^^ 
- 'Itis also alleged in the plaint that the 
entry in the khewat throws a cloud on the 
title of the plaintiff and hence the necessity 
of the present suit;and it may readily be 
understood that.apart from the possible 
remote contingency of a failure of male 
heirs on the pert of the first defendant's 
family it is in the plaintiff's interest to 


establish if he can that the Barsote estate 


is a portion of the Ramgarh estate granted 
in jagir to the defendant's ancestor. : 

. The ease presented in- the written state- 
ments is that the allegations in the plaint: 
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are a travesty of the facts. The first defend- 
ant's estate was never known. as the 
"Barsote Lat" but as the “‘Barsote Raj" and 
had descended in his family for more than 
fifty generatione. lt was not granted by a 
remote ancestor of the' plaintiff to Pirthi 
Karan. It was never held as a jagir under 


, the Ramgarh Raj, but “‘for convenience of 


realization Government dues payable for the 
Barsote estate weré--paid through the pro- 
prietor of the Ramgarh estate like other 
Bimilar shamilat taluks in the district from 


about the Permanent Settlement," that is- 


+ 


from about 1793. 
‘ The Additional Subordinate’ Judge of 
Hazaribagh dismissed the plaintiff's suit, 
but his judgment was reversed on appeal 
by the High Oourt at Patna which gave the 
plaintiff a decree. As will be seen the 


judgments of the learned Judges Dawson . 


Miller, C. J., and Mullick, J., are not 
based on direct evidence as to the grant of 
a jagir, but on inferences and presumptions 
which have to be carefully examined. 
In the first place it seems desirable to 
state that the defendant’s estate has never 
been ordinarily known as the Barsote Lat 
nor have the defendant and his predecessors 


ever been known as the holders of & jagir in © 


the Ramgarh estate. They have always 
been known and addressed in official corres- 
pondence as Rajahs or zemindars (that is 
to say proprietors) of the Pergana of Barsote 
and their estate has been referred to as their 
zemindari or property, which is in entire 
accordance with the statement in the Record 
of Rights, that it is a shamilat taluk, that is 
to say an estate distinct from the Ramgarh 
estate though’ included at thé Decennial 
Settiement of 1790, made permanent in. 
1793, in the zemindari of the Rajah of 
Ramgarh with whom.the settlement was 
effected. The term shikmi taluk has the 
same meaning, the word shikmi, or belly, 
being applied to taluks which were once in- 
dependent but are now inside another 
estate. i 

It will in their Lordships’ opinion throw 
much light upon the case to trace in the 
next place how the present dispute would 
appearto have arisen. Both these estates 
are situated in Ohota Nagpur, which in the 
18th century was a wild and thinly populat- 
ed hill country to the south west of Berar 
and was under the Government of the 
Nawab of Bengal, until it came under 
British rule in consequence of the grant of 


- the diwant in 1765. After a rebellion in 


1831 it was placed.in charge of an officer, 


-styled the Agent: to the Governor-General 


a 


c 
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for the South Western Province; and. on 


22nd November, 1839, the Agent called upon: 


the zemindars to procure areturn for all 


. the elakadars or holders of tenures under 


them, and themselves to submit a consoli- 
dated return. The return submitted. by the 
elakadars was to show “the amount of land 
revenue of each mauza (village) paid by the 
zemindars to Government, and the jama 
thereof realized from the tenants through 
the elakadars, with a description as to how, 
or under what conditions and since what 
date, the land jagirdari, ghatwari or zemin- 
dari, a3 the case may be, has béen in pos- 
session of the elakadars." This, shows that 
the elakadars in the zemindari might be 
either. jagirdars, holders of Ghatwal tenures 
or zemindars, that is io say, proprietors; 
and emphasises the importance of the fact 
already mentioned that the defendant's 


predecessors were always known as Rajahs. 


or zemindars of the Pergana of Barsote, 

. There was delay in the submission of 
these returns and iheir Lordships observe 
that a letter written by the Rajah of Ram- 
garh, Ex. 39 of the 14th June, 1842, excusing 


the delay, contains the following sentencs:-- - 


“Some jagirdars and the Rajas of Barsote, 
Isutkhori and Barmaria, etc., have not sub- 
mitted the statement in spite of demands 
made on them,” This makes a clear distinc- 
tion between the jagirdars in the zemindari 
and these Rajas, though they are all in- 
cluded in the appended list (Ex. 39 (a)) 
headed “List of defaulting jagirdars." 


. What next followed is of great import- 
` ance in their Lordships’ opinion for a due 


understanding oi the case. There is 
evidence that the defendant's predecessors 


` had always objected to being included in 
the Ramgarh zemindari, and the Rajah ap- ` 


pears .to have thought that this was a good 
opportunity of asserting his independ 
and claiming to pay revenue direct to 
Government. Accordingly, on the 29th 
July, 1843, he presented in person the re- 
turn called for together with a patta or 
copy of a patta bearing date the 5th August, 
1776, and both documents were then signed 
by Major J. Simpson, the Assistant, who 
was then in charge of the Hazaribagh Dis- 
trict. The patia has been exhibited by the 
defendants as Ex. U.in this case, and has 
assumed, more importance in the arguments 
before their Lordships than in the Courts 
below, as will be seen later. Thè return 
gives the required particulars of the names 
&nd collections of 133 villages, some, of 
them described as uninhabited, meaning 
deserted by the inhabitants, as was too often 
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the case in those days. Their Lordships 
see no reason “to doubt that this was a 
genuine return of the villages which had 
been in the Rsjah's possession. 

. In the column headed “Remarks” the 
Rajah stated that these mauzas had been 
in his ancestor's proprietary possession for 


more than 52 generations and that the plain- 


tiffs ancestor, Dalel Singh (who died in 
1724), had deprived his, ancestor of the 
Pergana of Rampur and of some villages in 
the Pergana of Barsote and alleged that 
in 1776 Mr. Grant Heatley, when he came to 
make a settlement, finding that the villages 
in his possession formed part of the old 
zemindari of the family, allowed them to 


remain under Government collection, and. 


granted his ancestor & patta signed by Maha- 
rajah Paras Nath Singh, the ancestor of the 
plaintiff, at a fixed rent of Rs. 151. He stat- 
ed that he had wrongfully been made to pay 
the revenue to the Rajah of Ramgarh and 
relied on the fact that the.villages which 
had remained in his possession had not 
been entered in the sarsikan accounts of 
the Ramgarh estate to show that the settle- 
ment of these villages had not been made 
with the Ramgarh zemindar. The observa- 
tions concluded with a petition that the 
Government revenue entered in the patia 
granted by Mr. Heatley, viz. Rs.151 might 
be received by the Government. 

This return no doubt ignores the fact that 
the Barsote estate had been included in the 
Permanent Settlement made with the Rajah 
of Ramgarh and that the. defendant's 
ancestors had been paying the annual 
Rs. 282 8-4 since 1813 as proved, and presum- 
ably since 1790 also ; but the statement that 
Barsote villages, 34 in number, which are 
now shown in the Ramgarh accounts as 
forming part of the Ramgarh estate, and the 
Pergana of Rampur once belonged to 


.. Barsote is confirmed by Ex. W.W., a register 


relating to the Pergana of Ramgarh, 1760- 
1740, produced from the Oollectorate, which 
shows that, long after 1724, these villages 
continued to be registered in the name of 
the defendant's ancestor. 

Exhibit A, a statement of gross produce 


“and sadar jama of villages in Raj Ramgarh, 


according to sarsikan for 1793-4, contains 
entries relating to these 34 villages only 
in the Pergana of Barsote, and says noth- 
ing about the defendant's 112 or more 
villages. As regards these earlier sarsikan 
accounts to whicb the Rajah appealed, it 


is fairly clear that, if: his villages were 
included in the Ramgarh zemindari other- 
-wise than asa shamilat taluk, they Should 
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have appeared in these ‘accounts. The 


dther-side.were.quite alive to this difficulty : 
in 'the way of their. contention that the 
defendant's estate was only a Ramgarh- 
jagir, and to..get over it, entered the defen-: 


dant’s estate in’ their 1843 return. as one 


mauza: or village, making up with 33 other. 


villages mentioned, the 34 villages owned 


by. Ramgarh in the .Pergana of Barsote.’ 


It. was entered as held by .the defendant's 
predecessor as a jagir at a permanent rent 


of. Rs, 281-2-8, and described as consisting. 


of one mauza or. village bearing the name 


of Lot Debang, and as: having -an :ap-. 


proximate area of 60,000 (bighas.or acres) 
and yielding an annual jama to the elakadar 


of Rs. 2,000. Obviously, as the Subordinate: 
Judge has pointed out, there never could. 
have been one-mauza or village of this, 


size including defendant's 112 or mêre 
villages. This, however, is the unsubstan- 
tial foundation on which the plaintiff's case: 
rests, ` | : a e. 
: In the later 1859 return the jagir is entered 
as Lot Debo instead of Lot Debang; in the 
plaint in the present suit it is stated quite 
untruly that the defendant's estate was 


ordinarily known as the Barsote Lat, and‘ 


it is so described in the appellate decree. 

It will be convenient at once to call 
attention tothe worthless character of the 
earlier evidence. adduced in support of this 
description. The village of Debo was one 
of: the 34 villages included in the Ramgarh 
accounts of 1793-4 (Ex. A), with a gross 
produce of. Rs, 3'2 and. a sadar jama of 
Rs. 5, Exe. 21 to 21.(b), described as- jama- 
bandi awarya of Barsote for 1756, 1761 and 
1778, show a Barsote village Debo, as held 
by the defendants ancestor Pirthi Karan 
Raja (“previous patta Rs. 3, present patta 
Rs, 2." “ amount" Rs. 40 in Ex. 21 (a) and 
:Re. 50 in Ex. 21 (b)) These entries presum- 
ably refer to the village of Debo, which 


‘was one Of the 34 Barsote: villages which, . 


. since the beginning ofthe 18th century, 
had been ineorporated in the Ramgarh 
estate, and have nothing to do with the 
. 112 villages forming the defendant's estate 
which are the subject of this suit. 

On the other hand, the entries in Exs. 21 
.(e) and 21(d) for 1781 and 1785 may relate 
to the suit villages. 21 (c) shows Raja 
Pirthi Karan as liable to pay monthly 
Re. 2L'1; that is, Rs. 24012 annually and 
.21 (d) Rs. 261. The entry in Ex. 21 (c) ap- 
.pears under the heading jagirdari, and 
the entry, under 21 (d) does. not, This is 


„all the evidence. of the. early aecounts: 


' -prior ito the Permanent Settlement,. and 


-— — a .- em 
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‘it does not support the case that the defend- 


ant's predecessors held a jagir known as’ 
Lat Debang or Lat Debo under the Ramgarh . ` 
Rajah. Moreover, such entries would be: 
of little or no weight unless it appeared: . 
that the defendant's: predecessors were: 
aware of the way in which the Ramgarh ac- 
counts were kept. ' ` META 
It really comes to this, that in 1843 there 
wasa dispute between the two Rajahs, one: 
endeavouring to go behind the terms of 
the Permanent Settlement and establish’ 
his complete independence of the Ramgarh’ 
zemindari and to reduce the rent payable’ 
by him to Rs. 151], and the other seeking, 
possibly as counter-move, to establish that, 
far from being independent, Barsote was 
only held as a jagir known as Lat Debang - 
or Debo in his own Pergana: of Barsote.: 
In their Lordships' opinion, the plaintiff. 
has failed to prove that there ever was 
a jagir known as Lat Debo. AE 
To resume the narrative of events, the — 
dispute asto the rate of fixed rent came 
to a head in 1858 when Ramgarh sued. 
Barsote.for arrears. In his plaint, as ap-. 
pears from the judgment of the Deputy 
Oommissioner, he made the not very relev-. 
ant allegation that mauzas. of Pergana. 
Barsote constituting (or forming part of). 
the zemindari of his ancestors, were given. 
to the plaintiffs ancestors as a mashrutt. 
jagir on payment of -rent, and alleged that . 
he had been realising rent at the rate of 
Re. 281-8.3. The defendant, on the other 
hand, denied that there was any mashruty | 
jagir, and pleaded that the villages of the | 
Pergana Barsote were in possession of his: 
ancestors from before the time of British 
rule, and further alleged that on coming 
to make 4 settlement of Ramgarh Mr. Leslie 
granted a patta signed by himself and by 
Rajah Paras Nath Singh, the ancestor of 
the plaintiff,.fixing the annual rent at 
Rs. 151 sicca, and that the defendant -refus- 
ed to accept rent at that rate. This was 
a repetition on .both sides of the case.set up 
in 1843. 
. Before the suit came on for hearing the 
Government in 1859 called upon the Ram- 
garh zemindari to make a return of title- 
holders in his zemindari for the purpose 
of the warrant of precedence stating the 
origin of the title. The Ramgarh zemindar 
gravely returned that the title of Raja had: ' 
been conferred on the ‘ancestor of the 
-Barsote- Raja by his own ancestor Dalel : 
Singh when his brother married into the 
Barsote family. He. did not. fail to. add.. 


that Barsote -was his own jagirdar. This: e 


Pa 
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choice of Dalel Singh as the alleged foun- 
tain of honour was not & very happy one, 
as it was Dalel Singh, as has been seen, 
who wrested from the then Rajah of Barsote 
34 villages of the Pergana of Barsote and 
another Pergana as well. 

* The Deputy Commissioner of Hazaribagh, 
who was the same Major Simpson who had 
received and affixed his signature to the 
return and patta presented by tue Barsote 
Raja in 1843, gave judgment in the rent 
suit in June, 1861, and the case went on 
appeal to the Judicial Commissioner and 
on special or second appeal to the High 
Court at Calcutta, 

In willbe convenient to deal here with 
the contention raised both here and below, 
and upheld by the learned Ohief Justice, 
that these judgments make the issue as to 
the question of jagir res judicata in favour 
of the plaintiff. With reference to the 
patta, the Deputy Commissioner observed: 
"Jt appears that the patta dated the 5th 
Bhado Balt Sambat, 1833, signed by the 
Collector of Ramgarh on the 5th August, 
1776, which has been filed by the defen- 
dant, relates to the period prior to the 
Decennial Settlement, and that there isno 
mention in the istamrari mokurrari that 
the same jama would stand for ever." The 
Deputy Commissioner then dealt with the 
receipts filed for the defendant, some for 
part payments and noneshowing an accept- 
ance of Rs. lólin full satisfaction and he 
passed a decree for arrears at a rent of 
Rs. 300-4.9 as claimed in the plaint. On 
&ppeal the Judicial Commissioner observed 
that the defendant had filed a copy of patta 
but that it did not bear the signature of any- 
one and that it related to a period prior 
to the Decennial Settlement and that there 
was no evidence that the same jama was 
allowed to stand at the Decennial Settle- 
ment. In the result he dismissed the 
appeal. The case then came on special (or 
second) appeal before a Bench of the 
Oaleutta High Court who delivered the 
following jugdment. “The plaintiff prov- 


ed that he had realized rents at the rate- 


claimed down to the year 1900 Sambat. That 
threw the onus on the defendant of show- 
ing that he was liable for a less amount 
only. The defendant for that purpose put 
in the copy ofa patta and receipts which 
the Judges assigned satisfactory reasons for 
rejecting as not genuine. The appeal is, 
therefore, dismissed with costs.” 

As regards the question of res judicata 
the final judgment of the High Court does 
e not deal in any way with the question 
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whether the defendant's tenure was a jagir 
nor does the judgment of the Deputy Com- 
missioner at the trial. On appeal the 
Judicial Commissioner no doubt referred 
at the beginning of his judgment to the 
suit land asthe defendant's jagir, but he 
also stated that the only point at issue 
was as tothe rate of rent, and the High 
Court dealt with the case in the same way. 
In these circumstances it appears to their 
Lordships that there was no final decision 
within the meaning of s. 11 of the Code of 
Civil Procedure of the issue whether the 
defendant's estate was a jagir, if indeed it 
can be said to have arisen in the case. 

Their Lordships wil now resume the 
narrative of events which led up to the 
litigation. There were subsequent rent 
suits in which the question of the jagir 
tenure was left open, In 1876, the Com- 
missioner of Ohota Nagpur madea report 
to the Government of Bengal on the land 
tenures of Hazaribagh (Ex. M.) which con- 
tains the following passage:-- 

“Shamilat or shikmi talooks. In para. 5 
I have mentioned that Pargana Ohai was 
composed of five petty Rajas. The Rajas 
were semi-independent, only paying tribute 
to Raja Lal Khan, and when merged into 
Ramgura continuing to pay tribute to the 
Ramgarh Raja. When the country was 
taken by the English and its settlement 
was being made, these Rajas endeavour- 
ed to get settlements made with them direct, 
but their efforts and through (?) they were 
maintained each in her raj, they were 
directed to pay their tribute and 
was then failed converted into a fixed 
rental of Ramgarh. The Raja of Rampoor 
Jagodih Paroria, and Itkhori accepted 
these terms, and have been made shikimi 
talookdars. The Raja of Pitij, who wasa 
resident of Gaya, refused to agree and 
made over histialook to the Raja of Kendi 
into whose estate this talook has merged 
and the title has been lost. Similarly, the 
Raja of Barsote succeeded in saving his 
estate from being merged into that of 
Ramgarh, and the estate was made shamilat 
talook as also was Pargana Koderma; but 
the circumstances relating to this last, its 
severance from the Ramgarh estate, etc,, 
are related in a separate chapter, There 
is & lenged (?) that there were two more 
such shikmi talook, viz, (s) Tilaiya and 
Gola, but they have long been extinct and 
have merged into the Ramgarh estate,” — 

There are obvious misprints in this print- 
ed copy, but it appears to mean that, in 
the Commissioner's opinion, what happen- 
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ed was that when the country was taken 
by the British and its settlement was being 
made, which would: be about 1776, the 
date, of the patta (Ex. U.),. Barsote and two. 
other small Rejahs were ordered to pay 
their tribute of land-revenue to Ramgarh,, 
ànd that this made them shamilat, taluks. 
That is in effect the case presented to their, 
Lordships by the2ppellant, with this addi-. 
. tion, that before the date of the permanent 
gettlement the amount of the tribute or 
land revenue payable by Barsote was raised 
from 151 to 282 sicca-rupees, or Rs. 300-4-9 
- in the Company's coin, which is now the 
amount of the fixed rent payable by Barsote 
to Ramgarh. > 

The preparation of the Record of Rights 
under the Act of 1908 and the entry which 
gave rise to the present suit have already 
been mentioned, but it appears desirable 
at this stage to set out the Settlement 
Officer's reasons for making the disputed 
entry as contained in his order of the Ist 
February, 1914. 
“After reading the evidence produced I 
am satisfied that these tenures are not of 
“the same origin as the jagirs founded by 
the.Padma (Ramgarh)- Raja and his pre- 
decessors, They have hitherto been regard- 
ed and treated as shikmi or  shamilat 
taluks and they probably existed as 
independent properties before the Ramgarh 
Raj was established, and I can find nothing 
‘in these recent history to change the status 
of the holders of these taluks. 
' “As they were not originated by the 


Ramgarh Raj, I find them to benot resum-: 


able by the zemindar. They will be noted 
in the khewat as not liable to resumption.” 

. The entry in the Record of Rights being 
evidence by statute and the onus being on 


‘the plaintiff to prove by evidence that it. 


is incorrect, the question is has the plaintiff 
discharged ‘the onus? After a careful consi- 
deration of the evidence and the arguments 
submitted by Oounsel their Lordships agree 
with the [Subordinate Judge that he has 
entirely failed.to do go. 

In coming to an opposite conclusion the 
learned Ohief Justice accepted the entries 
in the plaintiff's accounts which their Lord- 
ships have already given reasons for dis- 
regarding, and also attached great import- 
ance to the kabuliyat executed by the de- 
nM 8 predecessor in 1818:— 
3r. 


Sri Sidh Nath Singh Bahadur. 
. Iam Raja Jai Mangal Karandeo of Bar- 


Bote Khas-District Ramgarh. IowejRs. 281-8-9. 


in. kaldar (milled edge) coin on account 
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of rent of the villagas to the landlord for 
1869 and so I execute this kabuliyat at 
Kachahri and do declare that I shall pay off 
the same according to my promise made 
herein without any objection. 


. Details of instalments: — | s 
Rs. a. p. ' Rs. a p. 
Asin 35 -0 0 Magh 26 8 0 
Katik 35 0 0 Phagun 26-8 0 
a 70 4 0 Chait - 9300 
70 4 0 " Baisakh 9 0.0 


Should I default payment of any instal-, 
ment, I shall pay interast.thereon as pres- 


cribed by law,.and should I fail to pay the 


rent I shall be deprived of my land. Dated 
the lst Asarh Sudi, Sambat 1870, at Ichak 
Kachahri. 


. Baksi Debi Das. | ` 
" Executed the kabuliyat. Raja Sri Man- 
gal Karandeo. By the pen of Kuer Kani 


Nath Karandeo." 
. (Gignature mark). 
This document the learned Ohief Justice 
regarded as an admission of proprietary 
rights in the Ramgarh zemindar, and he 
drew the inference that the defendant was. 
a jagirdar, that being the highest tenure 
on the estate. Their Lordships are unable 
to agree with either of these conclusions. 
The kabuliyat in question had done duty 
in the previous rent suits, and has been 
accepted in the Courts below. It. contains 
particulars of the amount of rent due for 
Fasli 1869 and details of the instalments. 
These are matters as to.which, then as now, 
both the Ramgarh zemindar and the owner 
of the Barsote on the one hand, and the 
tenants cultivating under them on the 
other, were required annually to exchange 
pattas and kabuliyats. The stipulation 
that overdue instalments should bear -in- 
terest is quite usual, and it would not, be 
surprising or unprecedented that the land- 
lords should have endeavoured to strength- 
en their position by inserting an acknowledg- 
ment of liability to eviction for non-pay- 
ment of rent, more especially seeing that, 
as Mr. DeGruyther has pointed out, while 


-the Government were armed with drastic 


powers for the recovery of their revenue 
from the zemindars, the zemindars and un- 
der- proprietors had at this time no sum- 
mary powers of recovering rent from the 
cultivating tenants and had only the re- 
medy ofa civil suit. This was probably 
the common form of paita and kabuliyat 
in use at this time, and was used in this 
instance for an agreement as to the pay- 
ment of arrears for the, preceding fasli, as 
it was. executed in 1870 in respect.of rent 
which accrued in 1869. Be this. as it may, 
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the fact that in one single instance the Ram- 
garh zemindar succeeded in getting the 


Baroste Rajah to affix his signature to such . 


a document is, in their Lordships’ opinion, 
altogether insufficient to warrant a find- 
ing that the entry in the Record of Rignts 
as to his propietary rights has been prov- 
ed. by evidence to be incorrect. Having 
regard to the rest of the evidence, it seems 
in the last degree improbable that he 
would consciously have made any admis- 
sion adverse to his claim to be the zemindar 
or proprietor of his estate. 

. The Chief Justice has also relied on the 
fact that the deféndant’s predecessor, after 
the Permanent Settlement, did not seek for 
separation as he was entitled to do if his 
present case is true. Now it is matter of 
history that the number of talukdars en- 
titled to separation was so great that Lore 
Wellesley's Government found it necessary 
to pass a Regulation in 1801 limiting the 
time for making such an application to 
three months from the date of the Regula- 
tion, In their Lordships’ opinion the fail- 
ure of the defendant's predecessor in this 
backward and remote part of the Presiden- 
cy to put in an application within the time 
limited cannot be considered as raising any 
presumption that he was not entitled to 
make such an application. l 
` Mullick, J., the other learned Judge, 
came to the conclusion that the pleintifi's 
predecessor, Mukand Singh, in 1764 con- 
quered the territories of the Barsote Ohief 
and reduced him into a state of complete 
subjection, that whatever claim to inde- 
pendence’ he had before that date was 
finally extinguished, and that thereaiter he 
was allowed to remain in possession of a 
certain number of villages upon condition 
of loyal service. 

' Their Lordships entirely agree with the 
way in which his contention was dealt with 
by the Subordinate Judge. When the 
Company obtained the grant of the divani 
in 1765 they did not at once begin collecting 
the revenue through their own officers, 
but put Muhammad Raza Khan in charge 
of Bengal and a Raja Shitab Rai in chargé 
of Bihar. In September, 1771, he submit- 
ted & report (Ex. V) giving the history .of 
the revenue administration from the time 
of Akbar, and an account of this particular 
district from 1719 to 1769, which shows an 
almost continuous condition of lawless 
violence in which the aggressive predeces- 
sors of the plaintiff waged private, war on 
the surrounding talukdars, including the 
predecessors of the defendant. "The letters 
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of Captain Camac, who had been sent to 
Chota Nagpure to restore order, August, 


1771, to November, 1772, show that Mukand . 


Singh, the plaintiff's predecessor, was then 
in open rebellion and had ordered the ryots 
of Obay and Ohampey, which districts in- 
cluded Barsote, to cut and ‘carry off their 
crops to the hills to prevent the Company 
from realizing their revenue, and that he was : 
burning the villages which refused to .obey. 
Eventually he was put to flight, and Tej: 
Singh was installed in his place by the 
Company, and, dying shortly afterwards, 
was succeeded by his son, Paras Nath Singh: 
Before Tej Singh’s installation, the posi- 
tion of the Ramgarh Rajah was simply 
that of a spoliator, and, in -their 
Lordships’ opinion, there is no pre- 
sumption or likelihood of any lawful 
settlement having been made with the 
predecessors of the defendant reducing 
them to the position of jagirdars. : The 
presumption rather is that the talukdars 
who had been driven out returned. and 
resumed possession of their property when 
order was restored. In 1776 Mr. Grant 
Heatley came to Ramgarh to settle the 
Company's revenue, and it is recorded in 
the report of the Oommissioner to the 
Governmentof Bengal on the land tenure 
of Hazaribagh, already mentioned, that the 
defendant's predecessor, “with ‘certain 
other .Rajas, endeavoured to get a settle- 
ment made with them direct, but though 
they were maintained each in his. Raj they 
were dirceted to pay their 'tribute through 
the then Ramgarh Raja. This is .much 
more likely than that the Barsote Raja 
should have been reduced to the status of & 
jagirdar. The attempt of the Barsote Raja 
in 1843 to establish his right to pay revenue 
direet to Government, which was very 
possibly the origin of this suit, goes to show 


. that payment to the revenue through the 


Ramgarh zemindar was still regarded asa 
grievance, which would not have been felt 
by anyone in the position of a jagirdar. 
Lastly, Mr. Upjohn, for the respondent, 
has put forward à new contention and has 
rélied'on' the plaintiff's document (Ex. U); 
thé patta of 1776, already mentioned, as the 
foundation of his client's title.” This 
document had up to this stage of the case 


been impugned by his client and had been 


disregarded by the Oourts below as having 
been rejected by the Courts in the rent suit 
of 1858. It is now ‘said that it was 
only the receipts tendered in that suit which ` 
were rejected. The document is in Bengali 


and’ ‘Hindi, the only “material difference! 
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being that the words, “a few other mauzas," 


in the translation from the Bengali, are 


“several other mauzas" in the translation. 


from the Hindi. 
follows:— 
i amo ) 


The Bengali version is as 


i Raja Prithi Karan Deo. 

“This patta is executed in 1183 to the 
following effect. Mauza Barsote and a few 
other mauzas,appertaining to Tappa Barsote, 
Pargana Champa, Ohakla Ramgarh, which 
have beenin your possession from before, 
shall continue to be in your direct posses- 
sion. For the same you shall, according to 
instalments (fixed), pay a rent of Rs. 151 
per annum, at the rate prevailing in the 
Ohakla. You shall as usual bein possession 
of all the lands that are in your possession 
from before excepting the debotiar and 
rahmottar lands and peacefully cultivate 
them. You won't have to pay. for any loss, 
(etc. (?)) nor shall you be able to take (the 
same)from the tenants. Dated the 24th 
shraban, 1833. | 

|" Ramgararh, 5th August, 1776, tappa, 
Dp Barsat, Champa.” ` 
This Bengali version also bears the 
signature of Major Simpson, the Personal 
Assistant to the Agent. The Hindi version, 
which is torn, does not now bear Major 
Simpson's signature, but it contains the 
date 29th July, 1:43, in which his signature 
was affixed. It also contains the signature 
of Paras Nath Singh, the plaintiffs pre- 
decessor. 

The Judicial Commissioner, in the rent 
suit, stated that the patta bore no signature, 
but he appears to have looked only at 
the Bengali version. In the written state- 
ment of 1858-the deféndant's ancestor stated 
that it was signed by the Oollector, and 
Colonel Simpson, then Deputy Oommis- 
sioner, who tried the case and was ina 
better position to judge, having seen and 
signed the documentin 1843, states distinct- 
ly in his judgment that it was signed by 
the Collector. In these circumstances, 
their Lordships cannot say that-it was 
not signed by the Oollector, especially 
asthe English date, the 5th August, 1776, 
suggests that there was an English 
signatare. Oolonel Simpson appears to 
have regarded the patta as confirming the 
title of the defendant's predecessor, and aa 
directing that the jama (which was not and 
could not have been permanenily fixed by 


Mr. Grant Heatley), should be paid to the: 


Ramagarh Rajah, a course which, as has 
been seen, was adopted with regard to the 
neighbouring talukdars. In these circum- 
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stances, their Lordships are unable to 
accept Mr. Upjolin's contention, as to which, 
moreover, they have not had the assistance 
of the Courts below. It would, in their 
opinion, be most unsafe to treat this 
document as establishing the proprietary 
rights of the plaintif. 

On the whole, their Lordships are clearly 
ofopinion that the plaintiff has failed to 


establish by evidence, as he is bound by 


statute to do, that these entries are incorrect. 
On the other hand, not only are these 
entries themselves, made after inquiry by 
experienced Revenue Officers, statutory 
evidence of great weight, but there are 
numerous indications that they are correct. 
It ia most improbable that the defendant's 
predecessors who were undoubtedly original- 
ly the proprietors of the whole Pergana of 
Barsote were ever reduced to the status. of 
jagirdars of the Ramgarh estate. They 
were always treated as the zemindars or 
proprietors of Barsote, As such the defen- 
dant's predecessor in 1843 resented having 
to pay revenue through the Ramgarh Rajah, 
and by. his unwise attempt to escape from 
this obligation would appear to have 
provoked the latter to attempt to prove 
that he was only a jagirdar. There is no 
evidence that upto that time the Barsote 
estate was ever known as Lat Dabang or 
Lat Débo, or as the “Barsote Lat" and the 
earlier accounts do not, as already shown, 
support the case that it was a jagir. The 
kabuliyats that, according to the plaint, 
were usually taken from jagirdars ‘on their 
succession, were never taken from the 
defendant's predecessors. Lastly, the con- 
clusions of Major Siifton, the Settle- 
ment Officer, were largely based on the 
jamabandi statement put in by theplaintifi's 
predecessor prior to the Decennial Settle- 
ment of 1790. Neither side has attempted 
to obtain production of the original, and 
consequently no case has been made for thè 
admission of secondary evidence, nor has 
any secondary evidence - been tendered. 
The Subordinate Judge and one of the 
learned Judges in the High Court have 
referred to statements in paras. 65 and 66 
of the Settlement  Officer's Report on 
the Survey and Settlement of the 
Hazaribagh District, which does not appear 
to have been even exhibited in evidence, 
and the Subordinate Judge has held that 
the report may be treated as secondary 
evidence of the contents of the jamabandi: 
statement unders. 63 (5) of the Indian 
Evidence Act. In their Lordships’ opinion 
the report “is. not secondary evidence of * 


l r 
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the. contents of the documents referred to 
in it under ól, (5), or under any other 
section, and they are;therefore, left to, decide 
the question whetherthe entries:made by 
the Settlement Officer are incorrect without 


seeing the evidence on which he chiefly. 


relied, a 


In the result their Lordships have come. 


to the conclusion from the reasons already 


stated that the appeal should be allowed . 


and the decree of the Subordinate Judge 
dismissing the suit 


His Majesty accordingly. 


K. J; R, Appeal allowed. 


© Bolicitora for -the Appellant:—Mesers. ' 


Watkins & Hunter. — : mE 
Solicitor for ^ the Respondent:—The 
Solicitor India Office, 


— r 


PRIVY COUNCIL. 
APPBAL FROM THE OoDH OCnuias COURT. 
December 17, 1929. 
- Present :— Lord Atkin, Sir John Wallis 
- and Sir Lancelot Sanderson. 
Se HUKUMCHAND KASLIWAL, KT, 
'- —' AND aNOTHER— APPELLANTS 
ae versus ME 
| . RADHA KISH EN-MOTILAL ` 
“ OHAMARIA (a FIRM) AND OTHERS— . 
E l RESPONDENTS. 


"Pransfer- of Property Act (IV of 1882), ss. 98, 100 


—-Registration Act (XVI of -1908), ss. 17 (1) (b), 49— 


Companies. Act (VII. of 1913), s. 109--Mortgage or 
charge over àmmoveable property-—Agreement by 
plaintiff to advance moneys to Company on security of 


moveable, and 
regular deedof mortgage—Com- 


Company to execute rs 
pany going into liquidation—Plaintij s charge, for 


his advances as against sale-proceeds of company's 
assets in the hands of liquidators—Priority as.against 
subsequent mortgagees taking with knowledge of plaint- 
iff's agreement —Hffect of non-registration of agree- 
.meni. à 

By an agreement, dated the 14th February, 1920, 


made between the plaintiffs and the Pioneer Mills, ' 


Limited, (hereinafter calledthe Company), the plaint- 


iffs were appointed banias to the Mills and agreed to. 


finance the Mills to the extent of rupees fifteen laca. 


The agreement provided (inter alia) “that all stock 


in-trade shallbe under hypothecation to' the bantas 


and in their charge and control," and’ él. 7 provid- 
ed thatthe Company (i.e. the Mills) shall as soon. 


as possible after the execution of these presents exe- 
. cute in favour of the banias a regular deed of mort* 
gage of the land, refinery, factory, ' plants, ' machi- 


neries, implements, structures and buildings at Unao, 
fór the sum ofrupees five lacs to meet any deficit that. 


may- be dueto the banias for the advances made by 


them after availing of thestock under hypothecation. 


to them as aforesaid.” The plaintiffs in pursuance of 
° this agreement advanced to the Mills Rs. 1,00,000 on 
the 16th February, 1920, and Re, 40,000 on the 4th, 
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‘March, 1920, and they brought the resent suit against 


restored with costs. 
throughout, and they - will, humbly. advise - 


immoveable properties—Promise by 
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the Mills on the 10th February, 1923, to recover these 


‘sums together with interest.. They prayed for a dê- 


claration thatthe defendant Company's factory, land, 


buildings, stock in trade, &c. (referred to in the above 


agreement) stood charged with the amount of the ad- 


vances made by the plaintiffs (namely, Rs. 1,50,000) 


and interest thereon, and that in default: of payment 
the said mortgaged properties be sold by the Gourt - 
and the sale-proceeds be first applied towards the pay- 
ment of the plaintifi's claim. | s 

The plaintiffs impleaded as co-defendants to the : 
suit, A,B and C, in whose favour the Mills had (sub- 
sequent tothe date of the agreement aforesaid) exe- 
cuted three mortgages upon certain immoveable pro- 
perty of the Company. These mortgages were duly 
registeréd as required by 8. 109 of the Com- 
panies Act, 1913, but the plaintifisalleged (and it was 
admitted by the said A, B and C) that these mortgagees 
had knowledge of the plaintiffs’ agreement of 14th 


‘February, 1920, and of the advance of Rs. 1,50,000 pre- 


Toa 


vious to the execution of - the mortgages in their 


- favour. The plaintiffs, therefore, further prayed for a 


declaration that their (plaintiffs!) claim was entitled 
to prority over the claims of the said defendants, A 


. B and 


After theinstitution of the suit, the Mills went into 
eompulsory liquidation, under the orders of the High 
Court, Calcutta,and all its assets were sold by auction 
andthe sale-proceeds amounting to Rs. 9,85,000 held 


by the liquidators. This amount (save only Rs. 9,000) 


represented the sale-proceedéof the immoveable as- 


“gets of the Mills. ` 


Oónsequent on the liquidation the plaintiffs amend- 
ed the relief.claimed in their plaint, and added. the 
following prayer: “ From the amount of sale-proceeds 
amounting to Rs. 9,85,000 in the hands: of the High 
Court of Calcutta the money due to the plaintifs may 
be awarded. ” . e. 

No regular deed of mortgage' of the immoveable 
property of the Mills was ever executed in favour of 
the plaintiffs as contemplated by cl.7 of the agree- 
ment of 14th February, 1920, nor was the said agree- 
ment registered either with the Registrar of Joint 
Stock Oompaniesunder.s. 109 of the  Oompanies . 
Act, 1913, ‘or with the Registrar of Assurances under 
g.17 ofthe Registration Act, 1908: i j 

Held, by the Privy Council, that the agreement of 
14th: February, 1920, did not, in itself, constitute or 
create a mortgage or charge upon the immoveable 


' property of the Company within the meaning of as, 


58 and 100, Transfer of Property Act, 1882, butit 
merely created a right in the plaintifis to obtain an- 
other document, viz.. a regular deed of ‘mortgage of 
the said immoveable property which was to be execut: 
ed by the Company. As, however, no such deed of 
mortgage was ever executed in the plaintifis’ favour, 
the plaintiffs had neithera mortgage nor a charge 
on the immoveable properties of the Company er the 
‘proceeds of sale thereof and were not, therefore, 
secured creditors of the Company, and e fortiori they - 
were not entitled to priority over the subsequent 


“ mortgages executed in favour ofthe creditor-defend- 


ants (A, B and C), notwithstanding that these: defend: 
anta advanced moneys to the Company with knowledge 
of [Hs plaintiffs’ agreement of 14th February: [p. 165, 
col. 1. s 

Held, further, that even if upon its proper in- 
terpretation, the agreement of 14th February, could 
be said to create a mortgage or charge upon the. 
Company's.,immoveable property, as it was not regiss 
tered under the Registration Act, 1908, the 
unregistered agreement could.neither affect. ‘the 


T 


immoveable property comprised therein nor be received - 


inevidence ofany transaction affecting such property 
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and consequently, inany event, the plaintiffs’ claim 
pA » oe and- priority must, of necessity; fail. 
i L? 1 * + - A . - : . ’ à 


^C Hukmchand Kasliwal v. The- Pioneer Mills Ltd. 


‘99 Ind. Oas, 483, modified; - 
' Appeal from a decree of the Chief Court 
of Oudh (Stuart, O. J. and. Wazir, Hasan, 
.J.) dated the 29th. November, .1926,: and 
` printed as 99 Ind. Cas. 483 which varied a 
‘decree of the Court ofthe Subordinate 
„Judge of Unao, dated the 30th April, 1925. 
- The material facts.of the case . appear 
‘sufficiently fully from their Lordships’ 
‘judgment. | i 

Asthe decision of the Privy Oouncil 


turned solely upon a correct interpretation , 


of the agreement of 14th February, 1920, it 
isset out below verbatim:— ' ` : 

. "Memorandum of agreement ‚made this 
‘14th February, 1920, between. the Pioneer 
'Mills; Limited, a joint stock Company with 
limited liability registered under.thejIndian 
Companies Àct,.1913; having its registered 
office at Grosevnor House, Old Court House 
Street, Oalcutta (hereinafter called the 
‘Oompany) of the one part and Sir Hukam 
‘Chand Kasliwal, Knight, and  Harkisen 
Das Bhuttar (both hereinafter called the 
Banias) of the other part. Whereas the 
‘Company desires to obtain advances from: 
the Banias for the conduct of its business 
-and the work of: its refinery and factory at 
Unao and whereas the Banias have agreed 
to make advances subject to ‘the security 
and to theterms and conditions hereinafter 
mentioned and whereas the Company has 
at present a cash. credit account with the 
- ‘Tata Industrial Bank, Limited, on the 
Becurity of the stock in trade of the Oom- 
‘pany, and, whereas the factory of the Oom- 
‘pany including the land, machinery, plant 


‘and structures belonging to it is under 


mortgage executed in favour of Baldeodas: 
Kedarnath and whereas it has been agreed 
between the parties that .the stock and 
block under hypothecation and mortgage 
as aforesaid should. be released from the 


existing encumbrances and should form: 
part-of the security in favour of the Bantas. 


Now this memorandum witnesseth as fol- 
lows:— - 


.l. Thatthe Banias shall from time to 


time make advances on- account current to 


the Company on its cheques or drafts: 


provided :— 


(a) that such advances are requisitioned 


up to the limit of the value of the stock in 
trade (other than the block) under hypothe- 
cation tothe Banias and in their custody, 
control and charge and also provided ; 


(b) that such advances shall ordinarily be 
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required from time to time during the sea- 
‘son for the purchase of gur and: also 
throughout the year for the establishment 
and working expenses ; 

(c)that the aggregate amount “due for 
such advances to the “Banias shall not. at 
any one time exceed the sum of rupées 
fifteen lacs which shall include the sums 
required to be paid to the said Bank and 
to the mortgagee holding under the mort- 
gage of Baldeodas Kedarnath on their 
mortgages. " Er 

9 That all: stock in trade including 
sugar and gur whether in raw condition or 
in pracess of manufacture or in a finished. 
condition shall be under hypothecation to 
the Banias and in their charge and control, 
but the Banias shall not be liable for “any 
deterioration or loss. = . OR. 

3. That the Company shall’ keep -thé 
stock insured to the full value thereof and 


shall also keep the factory (including the : 


land, machinery, plant and gtructures)insur- 
ed tothe extent of at least rupees seven 
lace, the said insurance being effected with 
a well-known Company in Calcutta. The 
policies of insurance shall be made over by 
the Company to the Banias duly. assigned 
and transferred. ` 

4, That the Company: shall every .day 
furnish to the Banias areturn showing pur- 
chases, sales and stock during the previous 
week, TRO : 

5.. That the stock shall be in the 
custody and control of the Banias, and all 
deliveries shall be made upon.delivery 
orders from the Company and upon pay- 
ment to the Banias of the price of the 
quantity to be delivered under the delivery’ 
orders. Ali earnest money coming from cus: 
tomers for the purchase of sugar shall be 
paid into the hands of the Banias to be. 
credited to the account of the Company. 


. 6. That the amount now due by the, 


Company to the Tata Industrial. Bank shall: 
be deemed to be &n advance by the Bank to: 
the Company. The Banias shall be entitled. 
to the security now with the said Bank and. 
shall meet the liability due by the Company: 
to the said Bank. The Company shall have - 
no liability to pay the moneys due to the 


said Bank, the liability of the Company, be- : 


ing tothe Banias for the amount now due 
to the said Bank. l 


"7. That the Company shall, as soon as” 


possible afterthə execution of these pre- 
sents, execute in favour of the Banias a 
regular deed of mortgage of thè land, re- 
finery, factory, plants, machinery, imple. 


ments, structures and building at Unao foy 
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thesum of ‘rupees. five lacs to. meet - any 
deficit that may be due to the Banias for 


the advances made by them after availing, 


of the stock 


under hypothecation to them 
as aforesaid. l 


8. That the Company shall pay to the 


Banias intereston all the daily balances 
against the Company at the rate of eight 
per cent per annum. : uu 
.9. (A) That in addition to the interest 
the Company shall pay to the Banias a ,com- 
mission at two annas per maünd on 

. (a) all purchases‘of gur, and 


(b)on all manufactured sugar and mio- | 


lasses. 


.(B) That the Company shall pay for the: 


» establishment up to a limit of rupees one, 
hundred per, mensem employed by the 


Banias for custody ofthe stock and factory. 


and for deliveries. Quarters shall bé. pro- 
vided by the Company for such staff. : 

10. That the accounts of interest, com- 
mission, advances shall be made up and 
adjusted up to the 30th day of Juneand'the 
lst day of December.in every year, and 
shall be credited and debited‘ in the said 
&ccount current and shall be signed on beż 
half of both parties and interest shall run 
on ail balances found due onthe making of 
such debit and credit. 07 

12. Thatif on the making up and the 
adjustment. of the accounts as aforesaid: 
every six months the stock is found to be 
of larger value than the amount due to the 
Banias the Company will be at liberty to 
withdraw the surplus stock from the securi- 
ty for ite. own purposes. EE 
.,.12. That if’ by reason of depreciation of 
prices, deterioration, loss or any other reason 
the value of the security falls below the 
&mount due for the time being to the 
Banias for advances, the Banias shall be at 
liberty to" call for from the Company fur: 
ther security to make up the amount due 
for the advances. Ifthe margin so required 
is not made up within one month of the 
requisition from the Banias` then the 
Banias will be at liberty forthwith to call 
in their advances and to enforce, their 
security though the time hereinafter pro- 
vided for the continuance of the agreement 
shall not have expired. ; 
. 13. Thatifon proper requisition being 
made by the Company for advances under 
‘the terms and conditions herein contained 
the Bantas shall fail to make such advances 
‘the Company.willbe at liberty by giving 
two weeks registered notice to the Banias 


‘to rescind, this agreement if payment is. not ` 
° . made in the interval though ‘the period for 
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the ‘continuance thereof shall: not have 
expired. . i a 

14. That subjeet to the provisions here- 
inbefore contained this agreement shall bé 
deemed to have commenced from the Ist 


“January 1920,the Banias shall be entitled 


to commission on all purchases and manu- 
factured goods from that date. This agree- 
ment shall continue for five years until the 
əlst December, 1924, i 
. 15.. That in the eventof the determina- 
tion of this agreement the rights and 
liabilities of the parties hereto shall con- 
tinue until the accounts between, them are 
finally adjusted and closed and all moneys 
found due by either party fully paid up. ` 
16. Thatin the event of any dispute of 
difference between the parties in any matter 
relating to these presents or to any trans: . 


‘action thereunder, such dispute or differ- 


ence shallbe referred for final decision to 
two arbitrators one to be nominated by each 
party, and the decision of the arbitrators 
shall be final and binding. If there is a 
difference between the arbitrators such 
difference shall be decided by an umpire to 
be nominated by the arbitrators and the 
decision of the umpire shall be final and ` 
binding in the matter of the difference 
referred to him. E : 
, 17. Thatuntil the mortgage-debt dué 
on the mortgage originally in- favour of 
Baldeo Das-Kedarnath are (?) not paid off 
the Company shall keep a margin in the 
hands of the Banias of stock of the value of 
rupeesthree lacs over and above the amount 
that may be due to the Banias. i 
In winess whereof the parties to thesé 
presents havehereunto set and subscribed 
their respective hands’ and seals the day 
and year first above written". ; 
. The main questions for determination on 
the appeal to the Privy Council were (a) whe 
ther the appellants (plaintiffs) had a charge 
on the immoveable propertios of the Pioneer 
Mills, Limited, defendant No. 1 (hereinafter 
calledthe Company) under the terms of 
the above agreement of 14th February, 1920, 
and were secured creditors of the Company; 
and, if Bo, (b) whether they (the plaintiffs) 


. Were entitled to priority over the secured 


debts of (1) the Tata Industrial Bank, (2) 
Bilas Rai Hurdut Rai and (3) Radha Kissen 
Ohamaria and Moti Lal. Ohamaria, defen- 
dants Nos, 2 to4 (hereinafter referred’ to, 
for sake of brevity, as A, B and C, re- 
spectively), who werecreditors of the Coma 
pany holding registered mortgages over 
the Oompany's immoveable property exe. 
puted subsequent , to . the date | of 
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the said agreement of the 14th 

February, 1920. (It may here be mentioned 


that the prior incumbrances in favour of - 


. the Tata Industrial Bank and Baldeodas- 
Kedarnath, referred to in the "recital" 
and in cle, 6 and 17 of the agreement of 
14th February, 1920, quoted above, had 
been wiped off since, and no question arose 
in the appeal in respect thereto). E 
On an application made 'to the High 
Court, Calcutta, on the 9th' April, 1923, (a 
date subsequent to thə institution of the 
plaintifs’ suit), the Pioneer Mills, Limited, 


went into liquidation under the orders- 


of that Court, dated the 4th June, 1923. 
During the liquidation proceedings in 
the High Court at Calcutta, the entire assets 
of ‘the Company were sold by publie auc- 
- fion on the 6th. August, 1923, and the sale- 
proceeds (Rs. 9,85,000) held by the Liquida- 
tors. | 
= The substance of the claim put forward 
by the plaintiffs was that they were entitl- 
ed toa declaration that they held a charge 
for asum of Rs. 1,50,000 and interest thereon 
on the sale-proceeds in the hands of the 
Liquidators. The question of the charge 
as against the sale-proceeds} in so far as 
they répresented the value of the move- 
able assets of the Company, was of minor 
importance. The learned ‘Judges of the 
Ohief Oourt, Oudh, were informed by the 
Liquidators at the hearing of the appeal: 
in that Court that out of the total amount 
of Rs, 9,85,000, the sale-proceeds held by 
them, only Rs. 9,000 represented the value 
of the moveables. The serious question 
. .for decison, therefore, was -the claim ‘of 
charge as against the eale-proceeds of the 
immoveable assets of the Company. 
. The Subordinate Judge framed (inter 
- alia) the following issues for trial :— 

4. (a) Does the agreement dated 14th 
February, 1920,create& charge on the im- 
moveable property? | | 
. (b) If so, how does it affect the defendants 

Nos, 2 to 4 (4, B and C)? 

© (c) lf co, what is its effect ori the suit? - 
"5, Did plaintiffs advance Rs. 1,50,000 to 

‘the defendant No. 1 (the company) as 
aleged?  .. ' 


''* 6. If go, is that a charge on the immove-. 


&ble property? i | 
' 8. Gan the plaintiffs claim priority for 
the amount advanced against the defendants 
Nos: 2 to 4 (A, B and CP? res ^ 
' The Subordinate Judge delivered judg- 
ment on the 30th April, . 1925. In dealing 
. with issues Nos. 4. and 6, which related 


‘only to immoveable property, he referred 
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to the: Registration Act, 1908, and held 
that “not being registered, it (the plaintifs”. 
agreement) cannot affect the immoveable. 
property, if any, comprised therein, or-be 
received as evidence of any transaction’ 
affecting such property (Vide: s. 49 of. the 
said Act)”. The learned Judge also refer- 
red tos. 109 of the Indian Companies Act, 
1913, and held that the plaintiffs’ agree- 
ient “not being registered with the Regis-. . 
trar of Joint Stock Companies as required’ 
by s.109 of the Indian Companies Act, 18 - 
void as against the Liquidators and any 
creditors of the: Company and is, there- - 
fore, of ro effect as against the defendants”. 
In dealing with an argument based on, 
the provisions of s, 17, sub-s. (2) of the: 
Registration Act, and its application to 
cl. 7 of the plaintiffs’ agreement (quoted: 
above), the learned Subordinate Judge. 
observed as follows:— ` oo ae 
“Tf it does not by itselfcreate any interest. 
in immoveable property, but contemplates’ 
the creation ofan interest by a.subsequ-. 
ent document, then it comes within the; 
exception ofs. 17 (2), and, being a. bargain: 
paper only, ita registration, no doubt, -is- 
not compulsory. The last position had to 
bè accepted, and appears to. have been. 
taken under the. present circumstances by 


the’ learned Counsel for the plaintiffs, and, 


he admitted in clear words that the agree- 
ment deed did not by itself create an 
interest in immoveable property, but merely 
created a right in. the plaintifis.to obtain 
& deed of mortgage from the defendant, 
Oompany..............-. E pn ERN ' 
"Thus, from the wording of the deed of 
agreement, and the admission of the leàrn- 
ed Counsel for the plaintiffs, it is plain, . 
ihat no charge was created under the deed 
itself, or on the day it was executed. All 
that the document does, is to create a pos- 
sibility of acharge. In India, such a charge 
is not recognized". PE ICD 
. The learned Subordinate Judge, there- 
fore, found the 4th and 6th issues against. 
the plaintiffs in the following terms :— : 

"[, therefore, hold that no charge is 
created on any immoveable property either 
by the agreement deed, or by the sub- 
sequent advance of Rs. 1,50,000, and they 
do not affect the defendants Nos. 9 to:4 
(A,.B and C) in any way. The issues are 
‘decided 'accordingly'. 2 uu 
. Healso held on the 8th issue that "when 
there is no charge, no question of priority 
‘arises’ as against.the defendants Nos. 2to . 


bi 


'4:(A, Band C) and the. issue is decided aca , 


“cordingly”, 
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In the result, the learned Subordinate 
J udge held that the plaintiffs were unsecur- 
ed creditors of the Company. : 

. The plaintiffs appealed from the decision 
of the Subordinate Judge on (inter alia) the 
following grounds :— | 

(14) That the Oourt below altogether 
misconceived the importof s. 58,8. 59 and 
s. 100 of the Transfer of Property Act, 
and s. 109 of the Indian Companies Act, 
and is wrong in interpreting the same, and 
in applying the same to the plaintiffs’ 
Case. 

(15) That the Court below altogether 
misconceived the import ofss. l7 and 49 
of the Registration Act, and is wrong in 
interpreting the same, and in applying the 
same to the plaintiffs’ cage, 

(29) That the Oourt below. is wrong in 


= holding that the charge had to be regis- 


tered with the Registrar of Joint Stcck 
Companiea, aud that the same not being 
so registered is invalid. a oo 

(32) That the Court below is wrong in 
holding that there is no charge, and no 


‘question of priority against defendants 


Nos. 2 to 4 (A, B and C). 

The plaintifs' appeal came before the 
Ohief Court of Oudh on the 12th November, 
1926, and after setting aside the decree 
of the Subordinate Judge, the learned 
Judges (Stuart, O. J. and Wazir Hasan, J.) 
directed the parties to produce before them 
such additional evidence as the parties 
desired. 

The further hearing came before the 
same. Bench accordingly on the ‘2:th 
November, 1926. At that hearing the defen- 
dants Nos. 2 to 4 (A, B and C) admitted 
knowledge of the plaintiffs’ agreement of 
14th February, 1920, and of the advance 
of Rs. 1,50,000 previous to the execution of 
the mortgages in their favour. The Ap- 
pellate Oourt then delivered judgment on 
the same date, giving full effect to the 
provisions of the Registration Act, and 
holding that the promise by the Company 
to effect à mortgage in favour of the plaint- 
ifís did not create any charge or lien in 


- India, having regard to the provisions of 


the Transfer of Property Act, 1882, and 


. the Indian Registration Act, 190%, which, 


they held, provided that no interest by 
way of mortgage or charge could be creat- 
ed in immoveable property without a formal 
registered deed, In the result, they made 
a decree that the plaintiffs be declared 
secured creditors of the Company, but that 


their claim had.no priority over the mort-- 


gages of defendants Nos. 2to 4(4,B and C). 
14 
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As pointed out, however, by the Privy 
Council (in their judgment in the present 


appeal) the above judgment of the Ohief 
Court, dated the 29th November, 1920, ap- 


pears to be somewhat inconsistent with 


the former judgment delivered by them on 
the 1zth November, 1926, 

In the earlier judgment (of 12th Novém- 
ber), the Appellate Court first dealt with 
the questionof registration, observing that 
"the plaintiffs’ agreement of 14th February, 
1920, was not registered", and then set out 
the provisions of cl.7 of the agreement 
(quoted above). Then, epparently dealing 
with the argument that if the agreement 
created a charge, it fell within S. 17, sub-s, 
1 (b)-and required registration; but if it 
did not create a charge, it fell within 
s. 17, sub s. 2 (v), and did not require re- 
gistration, the Appellate Oourt stated its 
conclusion in the following words :— 

“The plaintiffs’ case is, that the agree- 
ment -in question entitles them to a charge, 
in the event of delivery, over the moveable 
assets of the Pioneer Mille, Limited, and 
contains a promise to execute a mortgage 
in respect of immoveables, in considera- 
tion of any sum or sums advances by the 
plaintiffs to the Pioneer Mills, Limited, 
within the maximum limit of 15 lacs of 
rupees, This case, as just now stated, 
raises the question of the interpretation 
of the agreement of the 14th February, - 
1920, and to thaf extent it isa valid agree- 
ment even without registration. Neither 
the interpretation , which the plaintiffs 
place on that agreement, nor the argument 
that the agreement. interpreted as such 
does not require registration, was contest-. 
ed by the respondents (defendants) before 
us. On the construction of the agreement, 
therefore, we hold that it does create a 
charge in favour of the plaintiffs as regards 
the moveable assets, in the event of de- 
livery, of the Pioneer Mills, Limited, and- 
further it containg a promise on the part 
ofthe Pioneer Mills, Limited, to execute 
a mortgage in favour of the plaintiffs in 
reepect of the immoveables of the Pioneer 
Mils Limited, for the consideration of 
Rs. 1,50,000 which the Pioneer Mills, Limited, 
have received from the plaintiffs." 

The learned Judges during the course 
of the same judgment (of 12th November), 
then dealt with the argument on s. 109 
of the Indian Oompanies Act, 1913, observ- 


“ing as follows :— 


“As regards the argument advanced on 
the side of the defendants-respondents and 
based on the provisions oi s. 109 of the 
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Indian Oompanies Act, 1913, much need 
not be said. Those provisions are only 
applicable to a ‘mortgage or charge created 
bya Company. The charge arising 
in favour of the plaintiffs in the circum- 
stances of thia case is a charge by operation 
of law and not by a contract. Further, 
if the decree which we propose to pass 
in favour of the plaintiffs is regarded as 
an instrument by which the ‘charge is 
created or evidenced’, it will be open to 
the plaintiffa to take such steps as are 
provided for by s. 109 to make the charge 
effective." 

. The Appellate Oourt concluded its 
judgment (of 12th November), in the fol- 
lowing words:— 

"On the above grounds, we would grant 
& declaration to the plaintiffs that they 
are secured creditors to the extent of the 
sum of Rs. 150,000 plus interest, as in- 
dicated above, in relation to the sale-proce- 
eds in the hands of the Liquidator. The 
decree of the lower Court is, therefore, 
set aside, and a declaration in terms 
stated above is granted to the plaintiffs." 

The reasoning of the appellate judg- 
ment (of 12th November), on both the above 
points, eo far as it applies to the immove- 
able property of the Company, appears to 
be inconsistent with the supplementary 
judgment pronounced by the same Court 
on the 2yth November, 1926, in dealing 
with issue No. 8. The latter judgment con- 
cludes as follows :— 

“As regards issue No. 8, the plaintiffs’ 
contention is that the agreement of the 
14th February, 1920, coupled with the fact 
that the. plaintiffs did perform their part 
of the agreement, creates a charge in equity 
in their favour as against the immoveable 
property of the Pioneer Mills, Limited, as 
from the date of the performance, in other 
words, Írom the date of the advance of 
Rs. 1,50,000 made by them, and inasmuch 
as the defendants (7. e, defendants Noe, 2 to 
4) had notice, the plaintiffs’ claim has pri- 
ority over the mortgages of the defendants 
(Nos. 2 to 4). We are unable to accept this 
contention. On tke part of the Pioneer 
Mills, Limited, there was a promise to effect 
a mortgage in favour of the plaintifs for 
the advance or advanccs that they might 
makeunder the terms cof the agreement, as 
we have already held in construing the 
agreement. Weare of opinion that such a 
contract does not create any-charge or lien 
in India, whatever might be the rule in 
England founded on the principle that 
‘equity considers that done whioh ought to 
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be done. In India, under the combined 
effect of the "Transfer of Property Act, 1882, 
and the Indian Registration Act, 1908, no 
interest by way of mortgage or charge in 
immoveable property could becreated with. 
out & formal registered deed between the 
parties. The application of the rule of 
equity to the present case will contravene 
the rules of law as they exist in this country. 
We, therefore, reject the argument, and hold 
that the plaintiffs are secured creditors of 
the Pioneer Mills, Limited, as we have al- 
ready held ; but their claim as such has nọ 
priority against the mortgages of the three 
defendants mentioned above (i. e., defend- 
ants Nos. 2 to 4) To the declaration 
which we have already granted to the 
plaintiffs (vide their first judgment of 
12th November, quoted above), will ke 
added the further declaration that they 
have no priority against the mortgages of 
a co defendants (1. e, defendants Nos. 2 
to 4)." 

The judgments of the Chief Court, dated 
the 12th and 29th November 1926, are re- 
ported in 99 Ind, Cas. 483. 

From the decree of the Ohief Court, 
dated the 29th November, 1226, the plaintifis 
appealed to His Majesty in Oouncil, and 
contended (1) that the agreement of 14th 
February, 1920, created a valid charge in 
their favour and (2) that as the subsequent 
mortgages executed in favour of the defend- 
ants Nos.2 to 4(A, Band C) were made 
with notice cf the plaintifs’ agreement, the 
plaintifs were entitled to priority of pay- 
ment. - 

Meesre. Sir Gerald Hurst, K. C., Leslie 
deGruyther, K. C., and G. Douglas MacNair, 
for the Appellants. 

Messrs. A. M. Dunne, K. C., and W. F. 
Swords, W. H. Upjohn, K. C. and Bhugwan- 
din Dube, for the Respondents. 

JUDGMENT. 

Sir Lancelot Sanderson.—This 
isan appeal by Sir Hukumchand Kasliwal 
who was one of the plaintiffs in the 
suit, and Deokissen Bhattar, who was 
brought on the record on the death of his 
father, Harkissondas Bhattar, the other 
plaintiff in the suit, against a decree of 
the Ohief Court of Oudb, dated the 29th 
November, 1926, which varied a decree, 
dated the 3Cth April, 1925, of the Subordi- 
nate Judge of Unao. 

The suit was brought against four defend- 
ants, tiz.,(1) The Pioneer Mille, Ltd.; (2) 
The Tata Industrial Bank, Ltd.; (3) Bilas 
Roy Hurdut Roy, & firm whish is now 
represented by the respondents Lala Ram 
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Narayan, Lala Radha Kissen, Lala Ganga 
Prasad and Lala Hari Prasad and (4) the 
firm of Radha Kissen-Moti Lal Chamaria. 


The suit. was brought on the 10th ` 
February, 1923, in the Court of the Subordi- | 


nate Judge of Unao. ` 

By an order of 4th June, 1923, the 
High. Court of Oalcutta directed the Pioneer 
Mills, Ltd. (hereinafter called the Oom- 
pany)to be wound up, and by & subsequent 
order the High Court granted sanction 
for the continuance of the suit at Unao 
against the Liquidators of the Oompany. 
All the assets of the Oompany were 
sold by public auction and the sale- 
proceeds amounting to Rs. 9, 83,000 are now 
held by the Liquidators. 

"The plaintiffs, by their plaint, prayed 
as follows:— l 

“(1) For a declaration that the defendant 
Company's factory at Unao, together with 
the land, plants, machineries, implements, 
structures and buildings and.its stock-in- 
trade at Unao stood charged with the 
re payment of the amount which might be 
found due to the plaintiffs for the advances 
made to the defendant Oompany as afore- 


Bald. 
*(2)For a declaration that the plaintiffs' 


elaim herein was entitled to priority over 
the alleged claims of the defendants, the 
Tata Industrial Bank, . Radhe Kissen-Moti 
Lal Chamaria and Bilas Roy Hurdut Roy. 

"(3) That in default of payment the said 
mortgaged properties or a sufficient part 
thereof besold by and under the direction of 
the Honourable Oóurt, and the sale-proceeds, 
aiter deducting thereout the costs of such 


sale, be first applied towards the payment 


.of the amounts of the plaintiffs’ claim, and 
"the balance, if any, be „held subject to the 
further order ofthe Honourable Court. - 
' (4) For the costs of the suit." — te 
The plaint was lateramended and the 
following prayer added:— ^^ >- 
."From the amount ‘of sale proceeds 
amounting to Rs. 9,85,000 in tha hands of the 
High Oourt of Calcutta the money due to 
the plaintifis may be awarded.” " 
The plaintiffs and the defendants, other 
than the Company, are :creditors of the 
Company, and the questions which arise in 
the present appeal are. (1) whether the 


plaintiffs have a charge on the immoveable- 


properties of the Oompany or the proceeds 
of sale thereof by reason of theterms of'an 
&greement, dated the 14th February, 1920, 
hereinafter mentioned, and are secured 
creditors of the Company and (2) if so, 
whether the plaintiffs are entitled to a 
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priority over the secured debts of, the 
above-mentioned defendants. . "OE. 

Many issues were raised. at the trial, to | 
which it is not. necessary to refer, 10- 
asmuch as.no question now arises in TƏ- - 
spect thereof. The learned Subordinate - 
Judge decided that the agreement of the | 
14th February, 1920, did not create a-charge `. 
on the immoveable-property of the Company: : 
and that in any event no charge could be . 
enforced owing to lack of registration. For . 
these and- other reasons set out jn his 
judgment the learned Judge dismissed 
the suit with costs. : "M 

The plaintiffs appealed to the Ohief 
The learned Judges of _ 
the Chief Court made. the following . 
decree: — Iu chen, @ 

“It is ordered and decreed that this. 


appeal be allowed, the decree of the lower . .. 


Court be set aside, the plaintiffs be de- - 
elared secured creditors of the . Pioneer. 
Mills, Ltd., but their claim as such has no. 
priority over the mortgages mentioned 


below, and the. plaintiffs beand they are. :' 


hereby granted a decree .for. Rs. 1,50,000 ` 
(rupees one lakh and fifty thousand). only ^ 
with 8 per cent. per annum interest On; 
Rs. 1,00,000 from 16th February, 1920, - 


and on Rs. 50,000 from 4th March, 1920, to. . 


the date of realization as. against. the: 


‘Liquidators, subject to. the mortgages:— 


(1) of the 3ist August, 1922, in favour of 
Radhakishen-Motilal Chamaria,and ..:.: 
(2) of the 10th August, 1922, in favour 
of Biles.Rai Hardut Rai; and as it will serve . 
no useful purpose, this decree is not declar- - 
ed subject to, the mortgage of. the 10th 


"August, 122, in favour of the, Tata Indus... 
trial Bank, Ltd , being of no practical conse- : 


quence now in view. of the fact appearing. 


in First Civil Appeal No. ,73 of -1925, that... 


that mortgage has come to be merged in,, 
or at any rate no claim can be made, on its 
basis independently of the mortgage of 31st, . 
August, 1922, in favour of, Radhakishen- 
Motilal Obamaria to which this decree has: 
been made subject.” _ prse E 

The learned Judges, held that. the said, 
agreement created a charge in favour of the’ 
plaintiffs as regards the moveable. assets; 
of the Company; in the event. of delivery. -~ 


No question in this appeal arises in ;con-; , 


nection with that decision. > : ... ; ... 
The matters in issue, as already stated, - 


‘are confined to the allegations, that, the 


plaintiffs have a charge oyer theimmoveable 


properties of the Oompany, and the proceeds. .. . 


of sale of such properties, . and that they 
are entitled to priority in respect thereof, 
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As regards the immoveable property, it is 
not clear what was. tbe decision of the 
learned Judges ofthe Chief Court, because 
they delivered two judgments -which do 
not appear to be entirely consistent. 

Apparently they held that the plaintiffs 
had a charge over the immoveable property 
of the Company by operation of law and 


not "by contract” but decided that the 


plaintiffs had no priority over the mortgages 
of the above-mentioned creditor defendants. 


It is from the said decree that thé plaintiffs’ 


have appealed. 

The material facts relating to the ques- 
tions arising in their appeal are as follows. 
The . plaintiffs’ claim depends upon an 
agreement dated the 14th February, 1970, 
madé between the Company and the 
plaintifs. . The plaintiffs were thereby 
appointed Baniang to the Mills and agreed 

to ‘finance them io the extent of 
Re.1,50,000, receiving interest on the daily 
balances at 8 yer cent. per annum and 
commission of 2 snnes in ` the maund on 
certain purchases and manufactured goods, 

“The agreement further provided:— 

“That all stcck in trade shall ke 
under hypothecation to the Banians and in 
their charge and control . . and all 
deliveries shall be mede upon delivery 
orders from: the Company and upcn 
payment tothe Banidns ofthe price of the 
quantity to be delivered upon the delivery 
orders." . ho | 
 'Olause? provided:i— — 

"That the Company shall as soon as 
possible after the execution of these presents 
execute in favour ofthe Banians a regular 


deed of mortgage of the land,refinery factory, 


plants; machineries, implements’ structures 
and buildings at Unao for the sum of Ra.-five 
. lacs to meet any deficit that may be due to 
the Bantang for the advances made by them 
after availing of the stock under bppothe- 
: cation to them as aforesaid.” ' 
The. plaintiffs in pursuance of the agree- 
. ient. advanced to the Company 
Rs, 1,C0,000 on the 16th February, 1920, and 
Rs, 50,000 on the 4th March, 1920, and it 
is these sums together with interest which 
they now geek to recover. l 

Theclaims of the above-mentioned defend- 

Ants are as follows: =— | | 
The Company executed the followirg 
inortgages:— . 

(i) On the 10th August, 1922, in favour 
of ihe Tata Industris] Bank to secure Icara 
on'8& cash creditaccount up to Re: 5,C0,000, 

(4) On the 10th August, 1922, in favour 
of Bilas Rai Hurdut Raifor Rs, 4,00,CCO. 
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(111) On the 31st August, 1922, in favour 
of Radha Kiesen - Obamaria and Moti Lal^ 
Chamaria fcr Rs. 5,60,000, i 
"The said mortgages in favour of the said 
three defendants were upon certain 
immoveable properties of the Company and. 
the deed of the 10th of Avgust, 1922, in 
favour of the Tata Bank included a charge 
on the stock-in-trade of the Company. The. 
property comprised in the said mortgage in 
favourof the Bank and the debt eecured 
thereby were assigned by the Bank to the 
firm of Radha Kissen. Moti Lal Chamarie, 
in consequence of an agreement made: 
between the parties thereto in April 1923, 
whieh brought into operation & deed of 
transfer dated the 2nd January, 19:3. l 
The mortgage in favour of the Tata Bank 
was registered pursuant to the provisions of. 
the Indian Companies Act, 1913, within the 
time extended by the Court on the 22nd: 


December, 1922. The mortgage in favour 


of Bilas Rai Hurdut Rai was registered 
under the said Ccmpanics Act within the 
time extended by orderof the Court on tke 
21st November, 16272, and the mortgage'in 
favour of the firm of Radha Kiesen-Moti- 
Lal was registered under the Companies 
Act on the21st September 1992, `> > 

No deed.of mortgage of the immoveable. 
property of the Company was ever executed 
in favour of the plaintifis and ibe above- 
mentioned agreement of the 14th February, 
1920, between the plaintiffs and the Compeny 
was not registered under the provisions of 
the Indian Companies Act, 1413, or under. 
s. 17 -of the Indian ~ Registration Act of 
1968. ; 

The argument presented on behalf of the 
plaintiffs was to the effect that the plaintiffs ' 
have a valid and enforceable contract, that 
it is specifically enforceable; and that it 
entitles the plaintifis in the winding-up of 
the Company io the same priority asthe 
plaintiffs would have had if a mortgage had 
been executed at the time of the advance. 

It was further urged that as the plaintiffs 
had a rightio specific performance of the 
agreement and inasmuch as the creditor 
defendants advanced monies with knowledge. 
of the agreement, they must be held to 
have taken their securities subject to the 
agreement. * "d 

There are more thau one resson. why 


. these arguments cannot be accepted: and 


the appeal must fail, but their Lord- 
ships are oi opinion that it will be eufficient 
if they draw attention to one matter, which’ 
in their opinion, disposes of the plaintifi's 
Case, j . 


t 
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ease is not for specific performance.of the 
‘agreement of the 14th February, 1320, l 
The claim, so far asthe present appeal 


is concerned, is for a declaration that the- 


Qompany's immoveable property, which is 
referred to in para.7 of the agreement, 
stands charged with the amount of the 
advances made by plaintiffs and interest 
thereon. EAM 
Their Lordships are of opinion that thé 
terms.of the said.agreement of the 14th 
of February, 1920, which relate to the im- 
moveable property of the Company; do : not 
constitute a mortgage or charga upon such 
property within the meaning of ss. 53 and 
100 ofthe Transfer of Property Act, 1882. 
So fer asthe immovable property was 
concerned, the said agreement merely 
created a right in the plaintiffs to obtaia 
another document, viz, a regular deed of 
mortgage of the said immovable’ property 
which was to be executed by the Company. 
In short, the plaintifis are on the horns 
ofa dilemma. On the one hand, if the said 
agreement did not create a mortgage or 
- charge upon the immovable property’ of 
the Company, as already intimated, the 
plaintifs’ claim toa charge and priority 
must of necessity fail, On the other hand, 
if it. did create a mortgage or charge upon 
the immovable property of the Oompany, 
.- it would come within the provisions ofs. 
- -17 (1) (0) of the Registration Act of 1908, 
“and as it was not registered in pursuance 
|. of that section, the. provisions of s. 49 of the 
Registration Act would apply, and the un- 
registered agreement would not affect the 
immovable property comprised therein 
and it could not be received in evidence 
of. any transaction affecting such property. 
For these reasons their Lordships are of 
opinion that the appeal fails. 
^ In the decree of the Ohief Court it -was 
stated. that the decree in favour of the 
plaintiffs for Rs. 1,50,000 with interest was 
subject to the mortgages of 
— (1) the3lst August, 
the Radha Kissen-Moti Lal Ohamaria; and 
(2) the 10th August, 1922,in favour of 
Bilas Rai Hurdut Hai; -` , 
and - that the decree was not declared 
subject to the mortgage of the 10th August, 


- 


1922, in favour of the Tata Industrial Bank, 


Ltd. as the last-mentioned decree was 
merged.in, or, at any rate, no.claim could 
be made on its basis independently of 


in favour of Radha Kissen- Moti 


the mortgage of the -3let August, 1999, 


Lal, to 


. HUKUMOHAND v. RADHA HISSEN-MOTÍ LAL, 
It isto be noted thatthe, claim in this- 


- mortgage upon 


| 165 
""This'deereé requires alteration, because 
in Appeal No. 9 of 1923 between Lala Ram 
Nurain -v Radha: Kissen- Moti.. ` Lal 
Chamaria,: (1).. their Lordships have. decid- 
ed that there was no consideration for the 
mortgage of the 3lst August, 1922, in 
favour of Radha Kissen Moti Lal Chamaria, . 
and that consequently if waa nota vaild 
the Company's immovable 
property. oe Mrs l 
- Their Lordships, however, held in that 


appeal that the firm of Radha .Kissen-Moti | 


Lal were the transferees of the -mortgage 
in favour of:the Tata Bank, of the pro- 


. perty comprised therein, and of’ the debt. 
‘secured thereby. Consequently it should - 


be declared ‘that the ‘plaintiffs have no 
charge upon the immovable property of 


‘the Company and that their claim under 
‘the decree for Rs. 1,50,000' and interest is 


subject to the two mortgages, viz, (1) the 


mortgage of the 10th August, 1922, in 


favour of Bilas Rai Hurdut Rai, -and (2) 


the mortgage of the same date in favour - 


ef the Tata Bank, of which: the firm. of 

Radha Kissen-Moti Lal Ohamaria are the 

transferees. A ` l ' 
The case, therefore, will be remitted to 


t 


the Ohief Courtin order that the claims 


of the creditors of the Company, secured 
and unsecured, may be dealt with in the 
liquidation. : DEKA "Ao 
The plaintiffs must pay to the respond- 
ents who appeared their costs of this appeal; 
Their Lordships will humbly advise. Hia 
Majesty accordingly. LOU 


- 


K. J. R. : Case remitted, : 


Solicitors for the A ppellaats:—Messrs, 
Watkins & Hunter. ` 


Solieitors.for the Respondents:—Mesers, 


J.J. Edwards & Co. and T. L. Wilson & Co, 
(1) 122 Ind. Cas. 25; A I.R. 1930 P.O. 66; (1930) A, 
L. J, 190; Ind, Rul, (1930) P; O. 105 (P, O). ^ — 


1922, in favour of = 


which that decree had been made subject. "n 


-~ 
- wk: 


æ- a 
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PRIVY COUNCIL. 
APPEAL FROM THE BomBay Hi1GH Oovrt. 
December 3, 1929. 

Present :—Lord Atkin, Sir George Lowndes 
and Sir Binod Mitter. 
GANGABAI KOM BASWANTRAO 

- DESAI AND OTBEkS—ÁPPELANTS 

2 versus 

FAKIRGOWDA SOMAPPAGOWDA 
DEJAL AND OTHERS— RESPONDENTS. 

Bombay Land Record of Rights Act (IV of 1903), ss. 
8, 4--Bombay Land Revenue (Amendment; Act (IV of 
1918), s. 186 (j)—Evidentiary value of entries in 
Record of Righis and. mutation registers— Presumption 
of correctness—Evidence Act (I of 1872), s. 35—Re- 
levancy of entry in public record made in performance 
of duty—Allegations of Jraud and collusion 1n pre- 
paration of Record of Rights—Hindu Law-— Partition 
between two Hindu brothers—Separate and exclusive 
'enjoyment of property—Evidence of separation— 
Shares separately recorded in village papers—Adoption 
by widow—"Giving and taking" of adopted boy— 
Proof of performance of prescribed ceremonies. 

The main issuein the case was whether by reason 
of a partition between two Hindu step-brothers, S 
and B, who both died in 1911, lands in village H be- 
came the separate property of B. In supportof the 
partition, evidence was, given that for 8 long 

eriod S and B were separate in food and residence ; 
repeatedly mortgaged and leased the lands in 
village | : ! 
hisown exclusive use. He wasin separate possession 
thereof upto the time of his death. In most of the 
documents he asserted that the lands in village H 
were in his sole ownership and his sole enjoyment 
and possession; in the Record of Rights and the 
mutation registers maintained under the Bombay 
Land Record of Rights Act of1903, B was des- 
cribed as the separated brother of S, and the lands 
in village H were recorded as being in the possession 
of-B'by virtue of private partition eflected between 
the two brothers. There were a large number of these 
entries in the Revenue Records extending over several 
years; on B's death, without male issue, in1911, 
the lands in village H came into the possession of 
his widow and she wasrecorded as owner in the 
mutation registers on the footing that there had been 
a separation and partition between the two brothers: 


Held, by the Privy Council: (1) that the importance 
of Revenue Records as evidentiary value on title 
varies with tho circumstances, and as the entries in the 
Record of Rights and mutation registers in the pre- 
sent case were made after a most careful public en- 
quiry as required by the Bombay Land Record of 
Rights Act of 1903, and as there were provisions in 
the Act for the periodical checking of the correctness 
of such entries, these entries, though not in any way 
conclusive, were cogent evidence of the facts recorded 
therein, namely, the partition and the separation; 


[p. 171, col. 2.] 


9) that there was no proof whatever that the above 
ink iot inthe Record of Rights were made by the 
village accountant in collusion with B, mere sugges- 
tions of fraud and collusion based on suspicion with- 
out any evidence to support the same being insuffici- 
ent for this purpose; |p. 172, col. 1.] 


(3) that, inany case, as these entries in the Revenue 
Records were prepared by public servants in the 
discharge of their official duty, they were relevant 
evidence of the facts recorded therein under the pro- 
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visions of the Evidence Act, 1872, s. 35; [p. 171, eol. 1,] 
(4) that, in respect of such of the entriesas vere 
made after the year 1913, s.135 (j) of the Land Re- 
venue Oode (added by the Bombay Land Revenue 
(Amendment) Act of 1913), applied, under which 
“an entry inthe Record of Rights and register 
of mutations is presumed to be correct until th 
contrary is proved or a new entry is lawfully substitu- 
ted therefor: and,accordingly, the entries record- 
ing B's widow as the owner of the lands in village H 


- were presumptive evidence of her separate title: [ibid.! 


(5) that, on the whole, therewas sufficient evidence 
to establish apartition between the two brothers 
during theirlifetime. [p. 173, col. 2] 

Gajendar Singh v. Sardar Singh (6) and 
Bakhsh Singh v. Gonesha (4), distinguished. 

Held, further, on the subsidiary question whether 
defendant No. 3 was validly adopted by B's widow as 
a son toher deceased husband, that there was ample 
evidence onthe record to establish the adoption: 
that there was an actual "giving" and "taking" 
of the boy in adoption, and a due performance of the 
prescribed ceremonies, coupled with the execution by 
the adopting widow ofa deed of adoption attested 
by aconsiderable number of people. [p. 173, col. 2; 
p. 174, col. 1.] 

Judgment of the High Oourt reversed. 


Appeal from a decree of the High Court, 
Bombay, (Fawcett and Madgavkar, JJ.), 
dated the 15th September, 1925, which 
reversed a decree of the First Class Sub- 
ordinate Judge, Dharwar, dated the 25th- 
June, 1923. 

The material facts of the case appear 
sufficiently fully from their Lordships’ 
judgment. 

The two main questions iajised on the 
appeal to the Privy Council were:—(:) 
whether the two step-brothers, Somap- 
pagowda and Baswantrao, were joint or 
eEeparate in property at the time of the 
latter's death in October, 1*1]; and (2) 
whether the minor Virupaxappa (appel- 
Jant-defendant No. 3) was validly adopted 
on ihe £8th July, 1914, by Baswantrao's 
p widow, Gangabai (appellant No. 
1). 

Somappagowda (hereinafter referred to 
as Somappa), the elder son of  Dod- 
Baswantrao, died on the 28th February, 
1911, leaving him surviving two sons, 
Nilappagowda and Fakirgowda (respond- 
ent No 1). Nilappagowda died in March, 
1919, before the present action was com- 
menced, and his three sons were respond- 
ents Nos. 2, 3 and 4in this appeal. 

Baswantrao, the younger son of 
Dod Baswantrao, died on the lith October, 
1911, without any male issue,leaving two 
widows, Gangabai (appellant No. 1) and 
Basava (appellant No. 2), and one daughter, 
who was not a party to this appeal. 

As to the first question of a separation 
of the family property between Somappa 
and Baswantrao, it was held by the trial 


Nageshar 
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Judge thata division ofthe property did 
in fact take place in 1898. Under this 
partition, the lands and houses situate 
inthe villages Annigeri, Bhadrapur and 
Basapur fell to Somappa's. share, whilst 
the lands and houses eituate in the 
village Hallikeri fell to Baswantrao's share. 
The reason for this division was a definite 
indication by Somappa of his intention to 
separate himeelf from his brother, Bas- 
wantrao, owing to the latter's spendthrift 
habits and to the fact that he (Baswant- 
rao) kept à Muhammadan mistress in the 
family wada. 

In support of the appellant's case, both 
oral and documentary evidance was pro- 
duced in the Courts below. The view of 
a separation was based on the conduct of 
the parties, on the fact of their separate 
living as shown by the Census Registers 
and by the evidence of several witnesses, 
and on the fact that several deeds of sale, 
mortgage and lease of the Hallikeri 
property were executed from 19U0 to 1910 
by Baswantrao independently of his 
brother. The description given in these 
instruments was that the property belonged 
to Baswantrao ascole owner and manager. 
There was also evidence that on his own 
part, Somappa, independently of his 
brother, execated in the years 1905 and 
1905 three mortgages on property situate 
in villages Bhadrapur and Basapur. 

The Record of Rights for village Hallikeri 
for the year 1903-190), and for the years 
1907-1908 to 19101911, &leo described 
Baswantrao as “the separated or divided 
younger brother of the inamdar or 
khatedar," (i. e.) Somappa). Further, it was 
common ground that since Baswantrao's 
death in 1911, the property in Hallikeri 
remained in the hands of his widowa, 
Gangabai and Basawa. 

With regard to the second question raised 
on this appeal, that ofthe valid adoption 
of Virupaxappa (defendant No. 3), there 
was the evidence of his natural father, 
Karvirappa Kulkarni, and that of Baswant- 
rao's, widow Gangabai, They both affirmed 
that the adoption took place on the morn- 
ing of the 28th July, 1914, that there was 
an actual giving and taking of the boy in 
adoption and a due performance of the 
prescribed ceremonies, which were carried 
out in the presence of a considerable 
number of people. The officiating priest, 
Ohenviraya Baslingaya, confirmed in his 


"evidence the validity of this adoption, 


which was further corroborated by several 
other witnesses who all stated that they 
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were present at the adoption. A deed was 
also executed by Gangabai and duly 
attested. In this deed she stated that she 
acted in accordance with the directions of 
her husband, who desired that a boy should 
b2 taken in adoption “with a view to con- 
tinuing his line and to obtaining spiritual 
good in the other world". | 

The trialJudge framed (inter alia) the 
following issues:—~ 

1. Was Baswantrao divided from plaintifis 
and was the plaint property allotted to bim 
at partition as alleged by defendante? 

2. Is the adoption of defendant No. 3 
(Virupaxappa) by aefendant No. (Ganga- 
bai) and No. 2 (Basawa) proved? 

The learned Judge held on the issues so 
Íramed:— 

1. That the cumulative effect of the 
evidence was an unmistakeable indication 
of the fact that there was a partition 
between Somappa and Baswantrao. 

2. That the adoption of defendant No. 3 
by the defendants Nos. 1 and 2 was proved. 

The learned Judges of the High Oourt, 
on appeal, took the opposite view. 

On the main question of partition, Mr. 
Justice Fawcett in the course of his judg- 
ment observed as follows:— 4 

“It being admitted that the brothers were 
joint in estate up to the time of this alleged 
partition and it being alleged that there 
was a partition, the burden of proof clearly 
rests upon the defendant of proving that 
partition, vide Katama Natchiar v. Rajah 
of Shivaganga (1) The question of 
this partition, however, cannot be decid- 
ed simply by a consideration of 
the oral evidence. Undoubtedly Basw- 
anirao had separate posession of these 
Hallikeri lands, at any rate, from 1898 
or thereabouts, and it is shown that 
from 1900 onwarde, he raised money 
by mortgaging, selling or leasing some of 
these landa and that Somappa also in 
1905 and 1908 similarly raised money by 
mortgaging lands at Bhadrapur and Basa- 
pur. This undoubtedly is evidence that 
can properly be relied upon as sbowing 
partition. But, on theother hand, it is 
not conclusive. It is clear tbat mere 
separate enjoyment will not constitute a 
severance of interests. Thus in the Privy 
Council case of, Sri Raja  Viravara 
Thodhramal Rajya Lakshmi Devi v. Sri 
Raja Viravara Thodhramal Suryanaryana 
Dhatrazu (2), two brothers agreed that the 

(1)9 M. I, A, 539 at p. 543; 2 W. R. P. O. 31; 1 Suth. 


. ©. J. 520; 2 Sar. P. O. J.25; 19 E. R. ; 
(2)20 M. 256; 24 I. A, 118; 7 Bar. P,O. J, 185 (P. C). 
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eldest son was to have possession of the 
joint estate and the younger was to 
ave a village appropriated to him for 
maintenance in satisfaction-of his claim 
to inherit, and it was not & partition of 
the estate but only an arrangement for 
its enjoyment, That is not quiteon all 
fours with the present case, but at any rate 
it can be fairly said that it might be a 
convenient arrangement to enable each 
of the two brothers to raise . money 
separately that, by actual agreement or 
tacit consent, each of them within reason- 
able limits should obtain money by deal 
ing with these lands in this particular 
way. Itieto be remembered that Somappa 
had been forced to leave Hallikeri as 
long ago as 1877 or 1878 by his father who 
continued to live on in the family wada at 
Hallikeri with Baswautrao. First of all 
Somanpa lived in the village of Annigeri 
but subsequently on his father's death 
he came to Bhadrapur, a village about 
nine miles from Hallikeri, There is, under 
these circumstances, some inherent proba- 
bility in the management ofthe  Hallikeri 
lands being assigned mainly to Baswantrao, 
and as the two brothers lived separately, 
there is also nothing inherently improb- 
able in their agreeing to separate enjoy- 
ment of the profits of the Hallikeri lands 
by the younger brother Baswantrao and 
Separate enjoyment of the profits of the 
other lands by Somappa. The evidence 
might, in certain circumstances, be of so 
Strong & nature as to lead to a legiti- 
mate inference that there had actually 
been a partition and such evidence might 
in some circumstances be almost conclu- 
sive. But in the present case, there is 
certainly «evidence which goes strongly 
against any such inference being drawn.” 

With regard to the entries in the 
Revenue Records describing Baswantrao as 
the separated brother of Somappa aud 
showing him in possession of the Halli- 
keri lands by virtue of private partition, 
Mr. Justice Fawcett said :— 

"Mr Thakor for the defendants urged 
that s. 135 (7) of the Laud Revenue Code 
applied, and that the Court. must presume 
that ihe entries in the Record of Rights in 
regard to this partition are correct until the 
contrary is proved or anew entry is sub- 
etituted. Diwan Bahadur Rao for the 
plaintiffs contended that that section could 
not be appeáled in the case of entries prior 
to 1913. when thiss. 135 (j) was inserted 
in the Land Revenue Code, and that as we 
are concerned with the state of things 
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existing in 1911 when Samappa died, no 
presumption could be drawn in regard to 
the entries of that time. He relied upon 
the case of Hathising Jeebhai v. Kuber 
Jetha (3) which ruled that the provisions 
of s. 135 (7) of the Land Revenue Code, 
1879, are not retrospective with regard to 
entries which, for the purpose of determin- 
ing the rights of the parties, were until 
after the year 1913 innocuous, I was at 
first inclined to accept the view urged by 
Diwan Bahadur Rao, but further considera- 
tion has led me to the conclusion that Mr. 
Thakor's contention is correct. No doubt, 
if Samappa in 1910 or 1911 before his 
death had brought a suit against Baswant- 
rao to upset the mortgage of Bahadurpur 
lands or any other document of alienation 
alleging that the family waa still joint, the 
entries in the Record of Rights which exist- 
edat the time of his suit could not have 
properly been brought under s. 135 (j) nor 
could that section be given effect to in 
regard even to subeequent entries, because 
he could properly rely upon the fact that 
at the time the suit was brought the rights 
cithe parties were governed by the law 
contained in Bombay Act IV of 1903 as to 
the exsct legal effect of the entries in the 
Record of Rights. Bombay Act IV of 1903 
was repealed by s. 2 of Bombay Áct 1V of 
1913, and supposing that such a suit had 
still been pending at that time, that repeal 
could not, under 8. 7 of the Bombay Gener- 
al Olauses Act, lof 1904, affect the rights 
ofthe parties and they existed under the 
Act of .1803. But in the present case we 
have a suit brought in 1919 many years 
after the Amending Act IV of 1913 and it 
is not a question of any retrospective law, 
for on the date of the suit, Ohap. X.A of 
the Bombay Land Revenue Code was in 
force. Section 135 (7) lays down a rule of 
evidence, which must be applied like any 
other rule of evidence, to entries in a Re- 
cord of Rights made subsequently to 1913 
and produced in evidence. In regard to 
the entries, which have in fact been made, 
I think the presumption in question does 
attach, and the Court should act upon it. 
But it does not follow thatthe entries of 
1913 should be given any higher efficacy 
than the previous entries on which they 
are based and if it appears on sufficient 
ground that the previous entries are in 
fact incorrect and were made under cir- 
cumstances which ait¢ch suspicion to their 
correctness, then, in my opinion, the pre- 


(3) 54 Ind, Cas, 667; 22 Bom. L. R, 33; 44 B. 214, 
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sumption is necessarily rebutted. Here, 
we have the definite evidence afforded by the 
statements of the two brothers in 1910 that 
they were then still joint, so the contrary 
is proved and the: presumption goes out. 


In this conuection, I may refer to Nageshar - 


Bakhsh Singh v. Gonesha (4) where the Privy 
Council made some remarks at pages 380 
and 381* in regard to entriea in the Revenue 
Records.ss a proof of title. Those remarks do 
not directly bear upon the entries under con- 
sideration because these entries in fact 
were made for the purposs of showing title 
and not merely for purposes of revenue, 
which their Lordships had in mind when 
they were making these remarks, but the 
general trend of those remarks is of some im- 
portance in that they emphasize that regard 
must necessarily be had to the circumstan- 
ces under which such entries first came to 
be made................. In the present case there 
is clear ground fcr suspecting that there 
was manipulation in regard to tha first 
entries made after Baswantrao had become 
Patil; and they naturally continued in -the 
subsequent records in the absence of any 
objection raised by Somappa on the point. 
And in the present instance, for the rea- 
sons I have already given, e. 135 (7) does 
not suffice to establish the partition in 
the face of the admissions of 1910 that I 
have mentioned." . ; 

Mr. Justice Fawcett, in concluding, 
Baid:—"I think that Baswantrao had separate 
enjoyment of these lands and their profits 
but that this does not establish a partition 
and there.is reliable evidence that such a 
partition never took place." | 


Mr. Justice Madgavkar, in a concurring 


judgment, added:—“The proper inference 
upon the whole evidence appears to me 
to be that when the brothers decided after 
their father's death to continue to live 
separately, they arranged for convenience 
that Baswantrao should manage and enjoy 
the profits from the Hailikeri lands. But 
there is not sufficient evidence of a change 
of status or partition which would be, 
from the point of view of the family, 4 
very different matter. The appellants here 
have taken up the same position from 
1914 onwards that Somappa had taken in 
1910. . The learned Subordinate Judge ap- 
pears to have been largely influenced by 
the decision of the Revenua Authorities, 


The latter, however, might appropriately, 

(4) 56 Ind. Cas. 306; 42 A: 368; 47 1. A. 57; 7 O. L.. 
J.48; 2 U. P. L. R. (P. O.) 37; 38 M. L. J. 521; 23-0. 
Q. 1; 18 A. L. J. 532; 22 Bom. L. R. 596; 28 M. L. T.. 
5; 131... W. 622 (P. O.). 


* Pages of 42 A.—[Ed.] 


[d 





GANGABAI KOM BASWANTRAO v, FAKTRGOWDA SOMAPPAGOWDA. 


"169 


decline to interfere with the possession of 
the widows and leave it to the appellants to 
move the Civil Courts, 88: they have done. 
“Tam-of opinion that in this -case tlie 
definition of shares or rather the mention 
of divieion in thé revenue papers of Halli- 


“keri alone affords but very slight indication 


of an actual separation, Nageshar ‘Bakhsh 
Singh v. Gonesha (4), and, taken with the 
other circumstances such as separation in 
commensality and loans on the security of 
Hallikeri lands, is not particularly in view 
of Baswantrao’s own statement in 1911, 
such an unequivocal and clearly expressed 
intention as to justify an inference of se- 
paration, Suraj Narain v. Iqbal Narain 
(5)." j - ` , g 
Against the judgment of the High Court 
the presént appeal was preferred to His: 
Majesty in Council. ZA as 
Messrs. A. M. Dunne, K. C., and C. J. Co- 
lombos, for the Appellants, ee < 
Messrs. E. B. Raikes and M. M. Bhat, for 
the Respondents. 4 - 
PAN JUDGMENT. 
Sir Binod Mitter.—This is an appeal 
from a decree of the High Oourt of Judica- 
ture at Bombay dated the 15th September, 
1925, reversing a decree of the Subordinate 
Judge of Dharwar dated the 25th June, 
1923. ; 
The following. pedigree will show the 
relationship of the parties to the litigation 
and their ancestors :— "i 


DOD-BASWANTRAO, 
B 1893 
' Somappagowda ^ Second—Baswantrao—-First 
, wife i wife 
Basawa Gangabai 
defendant defendant 
No. 2. No. 1 
| . 
Y 
| _) 
Nilapagowda Fakirapagowda 
; plaintiff No: 1 
. f 
l ) 
Virupax, Shankargowda, 
defendant . defendan 
No. 3 No. 4 


Alleged adoptedsons, 
pg 


( | ] 
Irbasapgowda Bapusaheb Cliikkappa 
(plaintiffs Nos. 2, 3 and 4). 


(5) 18 Ind. Cas. 30; 40 I A,40; 13 M. L. T.194; 17 
C. W. N. 333; 11A. L.J. 172; (1913) M. W. N. 183; 17 
O..L.J. 288; 24 M. L. J. 345; 35. A. 80; 15 Bom. I, 
R.456; 160. O, 129 (B. O). - : 
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Dod.Baswantrao died in 1892. He left 
two sons, Somappagowda . (hereinafter 
referred to as Somappa) ‘and Baswantrao. 
Dod-Baswantrao owned and possessed con- 
siderable watan land in the villages of 
Hallikeri and Annigeri, Bhadrapur and 
Basapur. Somappa died on the 28th Febru- 
ary, 1911, and Baswantrao on the llth 
October, 1911. Baswantrao left two widows 
Gangabai, defendant No. 1, and  Basava, 
defendant No. 2. Gangabai is said to have 
adopted either the 3rd or 4th defendant : 
in litigation between them a compromise 
was effected by which the adoption of the 
3rd defendant was upheld. 

Only two questions have been debated 
before the Board, and they are (1) was there 
a partition between Somappa and Bas- 
wantrao between the years 1898 and 1300, 
and (2) are the plaintiffs (the respondents 
in this appeal) entitled to a declaration that 
Gangabai did not adopt either defendant 
. No. 3 or defendant No. 4 as a son to Bas- 

wantrao, 


After Dod-Baswantrao’s death Somappa 
became patel and he appointed Baswantrao, 


as he was entitled to do, his deputy, who’ 


resided at Hallikeri and acted as the officiat- 
ing patel there.from 1902 to 1911, 

On the 15th and l6th September, 1896, 
two self-reducing mortgages were executed 
by Somappa and Baswantrao jointly of land 
situated in Bhadrapur and in Hallikeri. 

It appears that from and after the 9th 


June, 1898, various sums were borrowed by’ 


Somappa on his own personal responsi- 
bility, and ultimately he executed two self- 
reducing mortgages, both dated. the 26th 
September, 1905, of lands situate in Bhadra. 
pur. and Basapur. During this time 
" Somappa was living apart from Baswantrao. 
These last two mortgages recited the 
previous loans incurred by Somappa. On 
the 2nd July, 1900, Baswantrao mortgaged 
some lands in Hallikeri, describing them 
to be in his sole ownership and his sole 
enjoyment and appropriated the moneys so 
raised to his own use. From the last- 
mentioned date down to the 9th December, 
19.0, Baswantrao on many occasions 
transferred various other plots of land in 
Hallikeri by executing instruments of 
mortgage and lease and appropriated the 
consideration thereof to his own use, and 
in many of them he asserted that he waa 
the sole owner of such land and that ths 
same were in his sole enjoyment. 


After the death of Baswantrao in October, 
1911, the lands in Hallikeri came into the 
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possession of his widow Gangabai. If there 


had been no partition between the two 
brothers, then the estate would have surviv- 


ed to the descendants of Somappa, as. - 


Baswantrao left no male issue. `, 

It appears from the entriesin the Record 
of Rights and the mutation registers 
prepared and kept under Bombay Act IV of 
1903, that Hallikeri was recorded as being . 
in the possession of Baswantrao by virtue 


of private partition. A large number of -> 


such entries extendingover several years 
have been exhibited in this case and placed 


‘before their Lordships. 


On the death of Baswantrao the name of 
his widow was entered in the mutation 
register, and the reason given for suc 
mutation was the separation of the two 
brothers. 

It will be sufficient if their Lordships, 
by way of illustration, refer to one entry 
only, namely, Survey No. 103 in the Halli- 
keri Record of Rights (see page 207 of the 
Baswantrao is described there ab 
the separated younger brother ofthe in- . 
amdar, t.e., Somappa, and the reason of 
the transfer from the name of Somappa to 
that of Baswantrao was given as private 
partition. There is a reference in the 
register of the Record of Rights to the muta- 
tion register of 1911 to1$12, which also 
states that private partition had -been . 
effected between the two brothers. 

‘It appears from a perusal of the Act and 
the rules fr&med thereunder that the Act 
imposed on the officers concerned the duty 
of making the most careful publie enquiry 


- before recording any entry. Further, there 


are provisions for checking from time to 
time the correctness of entries made to 
prevent incorrect entries remaining on the 
records. 

Section 3 directs the preparation, revision 
and eorrection of the Record of Rights and 
register of mutation. Section 3, cl. 1 
(a), directs inter alia the preparation and 
the maintenance of a register containing 
the names of persons who are the owners, 
holders, mortgagees, landlords and tenants 

of the land. Sub-secticn 3 dirécts ikat there 
shall be kept a register of mutations. 
Section 4 (1) directs that any person acquir- 
ing land by partition shall report in writing 
his acquisition of such right to the village 
accountant within three months of the date 
Sub-section 5 requires 
the village accountant,on receipt of such 
report, to give notice in writing of the same 


io. all persons appearing from the report to 


haye any interest in the subject-matter 


: register of. mutations. 


title. 


- 
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thereof and to enter such report in his 
Rules were framed 
under the Record of Rights Act and r. 2 
requires the village accountant, as soon a3 
the preparation of the record has begun in 


any village, to cause notice thereof to be. 


published by beat of drum throughout the 
village and to post a copy of ths notice ina 
conspicuous place in the village Ohavdi and 
to make an entry at the foot of the record 
to the effect that such notice has been duly 
published. Various other- duties were 
imposed bythe Act and the rules framed 
under it upon the persons responsible for 
the preparation of the record, snd to give 
wide publicity to such preparation. These 
entries were prepared by public servanis 


.in the discharge of their official duty, and 


they are relevant under s. 35 of the Evidence 
Act to prove the facts recorded therein. 
After the Actof 1£03,the Bombay Act of 
1913 was passed, and undere. 135 (j) the 
entries recording Gangabai as the owner 


Bre presumptive evidence of title in her. 
. favour. 


It has, however, been argued that 
the Act has no retrospective effect, and, 
therefore, the. entries which were made in 
1912 in favour of Gangábai ought not to be 
treated as any evidence of her separate 
Itis not necessary fcr the purposes 
of this ease to decide this point, because 
whether s. 135 (j) of the Act of 1913 applied 
to the entries made before 1913 or not, they 
are evidence of the facts recorded in them 
under s. 35 ofthe Evidence Act. 
next place, these entries are repeated in 
the mutation registers for the years 1918- 
1919, 4. e., under the Act of 1913. oor 
Counsel: for the respondents contended 
that these entries in the Revenue Records 
have little evidentiary value on title,and 
relied onthe cases/Nageshar Bakhsh Singh 
v. Gonesha (4) and ‘Gajendar Singh 
v. Sardar Singh (6). These judgments 
dealt with entries of a different 
character, and are no authority for the 
construction of the Bombay Act IV of 1903. 
Lord Shaw in delivering the judgment in 
Nageshar Bakhsh Singh's case (4) at page 
69* said :— | 
“Records of that character take their 
place as part ofthe evidence in the case. 
They do no more. Their importance may 
vary with circumstances, and itis not any 
partofthe law of India that they are by 
themselves conclusive evidence of the facts 
which they purport to record. It may turn 


| (6 18. A. 176; A. W. N. (1896) 23. 
*Page of 47 I, A.—[Ed.] 


GANGABAI KOM -BASWANTRAO V, FAKIRGOWDA SOMAPPAGOWDA. 


In the. 


.and Basapur, and that Baswantrao, 


171 


out that they are in accord with the genera 
bulk of the evidence in the case; they may 
supply gaps in it, and they may, ‘in short, 
form & not unimportant part of the testi- 
mony as to faet whicb is available. But to 


give them any higher weight than that 


might open the way for much injustice, and 
afford temptation to the manipulation of 
records, or even of the materials for the first 
entry." NE < 

Their Lordships do not hold that the 
entries made under.the Bombay Act 1V of 
1903 aro in any way conclusive, but they are 
evidence of the facts recorded therein. The 
pronouncement of Lord Shaw that” the 
importanceof Revenue Records varies with 
circumstances applies directly to the present 
case. Their Lordships have already point- 
ed out the mannerin which entries under 
the Bombay Act IV of 1903 were made and 
the strict scrutiny to which they must have 
been subjected. The entries exhibited in 
this case spread over a series of years, The . 
Act, as has been pointed out, contains 
careful provisions for the entries being 
checked from time to time, and in the 
circumstances of this case the entries are in 
their Lordships’ opinion cogent, though 
not conclusive, evidence of the facts record- 
ed therein. 

It appears from.the judgment of the 
High Court that the plaintiffs-respondents, `. 
who were the appellants before that Court, 
argued that separate possession originated 
from a mutual agreement between the two 
brothers to the effect that Somappa should 
enjoy the profits of Aunigeri, Bhadrapur 
the 
younger’ brother, sheuld enjoy the profits 
of Hallikeri, and the High Court accepted 
this argument. There isno trace of any 
such agreement in the pleadings, nor was 
any issue framed on this point. No evi- 
dence was led by the plaintifis-respondents, 
nor did they cross-examine the witnesses of 
the appellants on this point, Nilappa, how- 
ever, inhis application dated 19th February, 
1914, alleged that the lands in the posses- 
sion of. Baswantrao were given to him for 
maintenance in accordance with the practice 
of the family from ancient times. This 
matter was euquired into by the mamlatdar, 
who decided against Nilappa, Nilappa 
appealed against this decision, but the 
Collector on the 24th February, 1915, on 
appeal upheld the decision of the mamlatdar 
and the matter was allowed to rest there. It 
seems to their Lordships that if there was 
a mere amicable arrangement and not a ` 
partition between them it would be most 
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unlikely that, on the death of Baswantrao, 
the sons of Somappa would allow Gangabai 
to enjoy the whole property of Hallikeri, 
‘as it was said to be more valuable than the 
other three villages taken together. The 
‘plaintiffs-respondents attempted to meet 
‘the effect of the entries in the Record of 
Rights by suggesting that the entries were 
made by Bahaguni (the village accountant) 
in collusion with Baswantrao, who was the 
patel from 1902/11. 
^ lt appears that, although a number of 
entries in the Record ci tights were annexed 
to the plaint, there is no allegation in it 
that the same were made in collusion 
between Baswantrao and Bahaguni, These 
entries were made after public enquiry, 
and it is impossible to believe that Somappa 
would not have heard of them during his 
lifetime. There was no eross-examination 
suggesting that the entries were collusive, 
nor was any evidence led on this point. 
Bahaguni was nominated to his office by 
Somappa as his deputy, and was a. friend 
of his. Their Lordships are, therefore, 
unable to give any weight to mere suggea- 
. tions of fraud and collusion based on 
suspicion without any evidence to support 
the same, The plaintiffs-respondents alleged 
throughout that the partition was unequal 
and was, therefore, improbable, but it seems 
to their Lordships that, if the partition was 
` ‘improbable, the arrangement of separate 
enjoyment of the properties unequal in 
value lasting for a considerable number of 


years, and the acquiescence in the aliena-: 


tions by Baswantrao and the enjoyment of 
the property to the same extent by the 
widow of Baswantrao, is more improb- 
able. 

According to the case of the plaintiffs-res- 
pondents, Hallikeri was more valuable than 
the three properties given to Somappa, 
and it is highly improbable that Bas- 
wantrao, who, according to this case, was 
merely enjoying the land for his mainten- 
ance under a family arrangement, would 
be allowed to have a bigger share than 
Somappa. It is still more improbable that 
after his death, his widow would be allowed 
to possess those lands. Every argument 
that has been adduced against partition on 
the ground of its inequality would apply 
with greater force against the arrangement 
of separate enjoyment, particularly so as 
there were transfers of property on the basis 
-of such arrangement. 

Counsel for the respondents: placed great 
reliance upon a mortgage of lands in 
Bhadrapur, dated 6th November, 1909, 
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executed by Baswantrao in favour of 
Shamcharya, The document, after recitin 

that Baswautrao and his brother Somappa 
had requested the mortgagee to advance 
a sum of Rs. 5,000, purported to empower 


him to enjoy the property for 20 yeara 


commencing from the year 1911-12. Somab- 
pa eomplained to the authorities that 
Baswantrao had no power to execute this 
mortgage, as the property belonged to him 
solely, aud thereupon enquiries were held 
by the Esvenue Authorities, in course of 
which both the brothers and the mortgagee 
were examined. Somappa asserted that 
Baswautrao had no right of ownership over 
the land in question, but he also stated 
that their family was joint. Baswantrao 
said that Somappa and he were joint and 
that at Somappa’s request he had executed 
the deed. Tha Revenus Authorities held 
that the mortgage was not a valid mortgage 
and they refused to recognise it. The 
learned Subordinate Judge also held that 
this mortgage was a fictitious transaction, 
as Nilappa purported to pay back the said 
sum of Rs. 5,000 to the mortgagee. The 
High Oourt, however, placed very great 
reliance upon this document, 

their 


It appears to Lordships that 


- 
= 


Baswantrao at the time of the mortgage . 


was heavily involved and had already 
repeatedly mortgaged lands at Hallikeri, 
and if, therefore, he wanted further money 
on mortgage of lands outside Hallikeri, it 
is not difficult to see that, in order to make 
out a title to the mortgagee, it was necessary 
for him vo assert that the estate was joint 
and that he had been requested by Somappa 
to execute the mortgage. The latter state- 
ment, according to the evidence of Somappa, 
was false. Baswantrao's statements, although 
prima facie admissible ‘against the appel- 
lants as admissions, are clearly explained 
by the circumstances under which the 
mortgage was executed. Somappa no doubt 
said that the family was joint, but at the 
same time asserted that he was solely 
entitled to the property. This statement 
that he wassolely entitled to the property is 
destructive of the supposition that there 
had been no previous partition. At best 
Somapp&'s statement is ambiguous. As 
every item of property had not been parti- 
tioned, Somappa probably thought that 
the family was stil undivided. Anyhow, 
this statement of Somappa is not such g 
clear assertion of the jointness of the 
family as would induce their Lordships to 
hold, inthe face of the other evidence ig 


JT 
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the case, that there had been no parti- 


- tion. 


Subsequently there were other enquirie 
held by the Revenue Authorities, the result 
of which was that they maintained Ganga- 


bai in possession of Hallikeri on the footing 


that there had been & partition. 

Their Lordships find the following facts 
established, viz., that:— 

(a) For a long pericd Somappa and 
Baswantrao -were separate in-food and 
residence, 

(b) Baswantraoafter 1896 kept one Fatima, 
a Muhammadan, as bis mistress, and at first 


" introduced her to the family wada, from 


which she was removed to a cattle ched 
on the remonstrance of Somappa. 

(c) From 1898 Somappa began borrowing 
money on his own responsibility, and in 1905 
mortgaged properties which were alleged 
to havefallen to his share and were in his 
Reparate possersion, and appropriated the 
income of the property to his own use. 

(d) From 1900 Baswantrao repeatedly 


mortgaged and leased the lands in Hallikeri: 


and appropriated the proceeds thereof to 
his own use. He was in separate possession 
thereof up to the time of his death in 1911. 
In most of the documents he asserted that 
tbe lands in Hellikeri were in his sole 
ownership and possession. 

(e) In 14907.he sold some lands in Hallikeri. 
Somappa complained against ihesale, but 
his complaint was not recognised by the 
Deputy Collector, and Somappa took no 
further steps to vindicate his rights. 

(f) In the Record of Rights prepared under 
ActIV of 1913 and the mutation registers, 


Baswantrao was described as the separated 
' and that of defendant No. 4 is good, the 
‘result woüld be very curious 


brother of Somappa. 

(g) The suggestion that such entries were 
made by Bahaguni, the nominee of Somap- 
pa, in collusion with Paswantrao, has wholly 
failed. 

(h) The suggestion ofthe respondents that 


the separate possession and appropriation. 


ofthe income of Basapur, Annigeri and 
Bhadrapur by Somappa and that of 
Hallikeri by Baswantrao originated from 
mutual arrangement, as opposed to partition 
of these four properties, has not been 


proved. 
(i) On the death of Baswantrao his widow 
Gangabai enjoyed the properties at 


Hallikeri exactly in the same way as 


'Baswantrao did, 


(J) That in the mutation registers prepar- 
ed in 1918-19 under the Bombay Act IV 
of 1913, Gangabai was recorded as the owner 
of Hallikeri, 
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Under s. 135 (J) of this Act an entry in, 
the Record of Rights and register of muta- . 
tions is presumed to be correct unless the. 
contrary is proved. | | 

The learned Subordinate Judge believed 
gome of the witnesses who were examined 


: before him on the issue of partition, and the . 


evidence of these witnesses has been cor- 
roborated by the documentary evidence. 
Their Lordships see no reason to disagree. 
with the Subordinate Judge as to his 
estimate of such evidence, and they are. 
clearly of opinion that there had been a 
partition between the two brothers during. 
their lifetime. 

There ia evidence on the record that the 
ceremonies of the adoption of defendant 
No. 4 did in fact take place. There is, 
further, no dispute that there was a deed of | 
adoption executed on the occasion of the 
alleged adoption of defendant No. 4. If, 
however, it were held that the defendant 
No. 3 had not been validly adopted, then. 
there being no sufficientevidence to displace . 
the adoption of defendant No. 4, the result | 
would be that the adoption of defendant No. . 
4 would stand good, although as between ` 
defendant No.3 and defendant No.4 the. 
matter had been litigated and a compromise 
had been arrived at whereby defendant No. 3 
had been declared to be the duly adopted son . 
end although from the date of such 
declaration on the 25th September, 1918, 
defendant No. 3 has been treated as the | 


duly adopted son of Baswantrao by the. 


members of the family of Baswantrao. , 
Their Lordships are of opinion that if they , 
were forced to hold on the evidence that 
the adoption of defendant No: 3 is bad 


indeed. . 
Fortunately, on the evidence their Lordships 
are of opinion that;the plaintiffs-respondents 
have failed to prove that the adoption of . 
defendant No. 3 did not take place. Ifthe ` 
adoption of defendant No. 3 took place, 
necessarily the adoption of defendant No.4 ` 
would be bad. .There is no doubt that on. 
the 28th July, 1914, every preparation had 
been made for the adoption of defendant 
No. 3, although defendant No. 4, who was 
the son of the brother of Gangabai, had ` 


been living in Gangabai’s house for quite & ` 


long time. The letter written by -Chanvir- - 
rappa Desai and others to Nilappa, the 
elder brother of the Ist respondent, dated 
98th July, 1914, clearly shows that they 
apprehended that defendant No. 3 was 
going to be adopted by the widow Gangabai 


‘and “that preparations for a feast werg 


-— 


^" whom 


Ud 


going on in the house, the Sub-Registrar 
will come, and that a large numberof guests 
will assemble.” This letter shows in any 
event that Karvirappa* intended to give and 
Gangabai intended to take defendant 
- No. 3in adoption. It is quite clear that 
on that date she did not, have any intention 
of adopting defendant No.4or any other 
person belonging to her husband's family. 
. Tf, therefore, every preparation had been 
“ made for adopting defendant No. 3 and 


the widow was willing to adopt him, it . 
: appears to their Lordships that very strong: 


evidence is not required to prove the 
adoption of defendant No. 3. In their 
Lordships’ opinion, thereis ample evidence 
' to prove the adoption of defendant No. 3. 
No doubt the evidence of Gangabai and of 
the priest Chenviraya has got to be receiv- 
ed with great caution, but there is also 
evidence of other witnesses, some of whom 
Bre quite respectable, proving adoption. 
The learned Subordinate Judge before 
these last-mentioned witnesses 
appeared has believed them, and their 
‘Lordships accept such evidence. There is 
"the further fact that there was a deed- of 
" adoption which was executed at night and 
attested by alarge number of persons, two 
of whom were examined in Court. The 
learned Subordinate Judge has believed 
them,. The probabilities are in favour of the 
‘adoption ‘having taken place. Their 
Lordships are not unmindful of some of.the 
Criticisms which the respondents’ Counsel 
very forcibly urged before them, but, after 
carefully considering them, they are of 


opinion that the plaintiffe-respondents have 


s to disprove the adoption of defendant 
o. ! 

^. Their Lordships, therefore, are of opinion 
that the judgment and decree of the High 


Gourt should be reversed and that of the’ 


learned. Subordinate Judge restored, The 
appeliants are entitled to their costs, and 
their Lordships wil humbly advise His 
Majesty accordingly, 

K. J. R, 

Solicitor for the 
S. L. Polak. 

Solicitor for the Respondents.—Measrs. 
T. L. Wilson & Co, BD 


Appeal allowed. 
Appeliants.—Mr. H, 


j "* Karvirappa was the natural father of defendant 


~ No. 3.—[K. J. R.] 
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PRIVY COUNCIL. 
APPEAL FROM THE RaRGOON Hrem Court, 
| May 18, 1928, l 


Present ;—Viscount Sumner, Lord Atkin, . 


Sir John Wallis and Sir Lancelot . 


Sanderson. x 
MAUNG SHWE MYO-—PLAINTIFF 


— APPELLANT 
versus 
MAUNG PO WA-—DEFENDANT— 
| RESPONDENT, 

Practice—Finding of fact by trial | Judge— 
Appellate tribunal coming to contrary conclusion on 
insufficient data, propriety of. — 

Ona simple issue of fact, a Court of Appeal 
should not,, in the absence of sufficient material 
warranting itin coming to a contrary conclusion, 
interfere with the finding of ‘the trial Judge 
who has heard the evidence and given careful 


attention to it, specially when his finding is con- 
sistent with the probabilities of the case. : 


Appeal from a judgment and decree of 
the High Court, Rangoon (Dass and Heald, 
JI), dated the : th August, 1925, reversing 
a decree of the District Judge, Maubin, 
dated the 2ith June, 1924. : 

Mr. Rakes, for the Appellant. 


JUDGMENT. 

Viscount Sumner.—This is an ez 
parte appeal by the plaintiff in the suit. 
The issue raised is purely one of fact, and, 
there being a very considerable amount 
of highly contradictory evidence on both 
sides, their Lordships atteniion has been 


called by Counsel to the evidence and: 
they have given it the best consideration . 


that they can. 


The claim was by a person who hada 


certificate, entitling him to collect the 


-debts due to the estate of his deceased 
` gunt. 


He also had a title of his own, 
because, though he and the defendant, 
who are both nephews of the aunt, were 
on intimate terms with her, they 
were not among her heirs, as 
left two grandsons, and the . pleintiff has, 
by a bargain made in asuit which is not 


. now material, obtained from the grand-. 


Sons, who are the heirs, a right of his own 
in.the assets left by the aunt. 


The claim relates to a sum of Rs. 10,000, 


which the defendant deposited: under a 
deposit note with the National Bank of 
India at Mandalsy. Whether thé real 


claim is for -payment by him of the. 
. Rs, 10,000 or for delivery to the plaintiff of 


the deposit note, with adeclaration that 
he is entitled: to the sum which it repre- 
sents,is not material now and need not be 


- 


. diecussed in the absence of the defend. 


ant, 


ghe . 


~ 
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The issue is, in effect, "whether the 
money which the defendant deposited in 


he Bank was his own money or his aunt's, - 


The. plaintiff says, and he gives explicit 
evidence to that effect, that on the instruc. 
tions of his aunt, shortly before she died 


he took out of money in his hands which . f 


belonged to her Rs. 10,000, and handed 
them fo the defendant, and that is the 
money which has been deposited in the 
Bank and has not been repaid. 
defendant says: Not at all; I had con- 
siderable funds of my own and that 
Rs. 10,000 was mine which I deposited in 
the Bank on my own account. Oertainly the 


plaintiffs account is open to very severe, -` 


criticism. Certainly the defendant's account 
is, even on admitted facts, a doubtful one. 
The trial Judge, who gave careful atten- 
tion to the evidence, found in favour of 
the plaintiff's story. The Court of Appeal, 


somewhat singularly, took different lines; . 


one Judge criticising very adversely the 
evidence of the plaintiff and rejecting it as 
not sufficient to discharge the onus of proof 
which rested on:him in the first instance ; 
the other Judge saying in explicit terms 
that he could not believe either side, but 
without criticising thé actual evidence very 
closely, ` l "E 

The practical question, therefore, ia whe- 
ther the plaintiff had given such evidence 
&s would discharge the burden of proof, 
if behind, and whether it was on the-face of 
it, fit to be believed. The "trial Judge 
accepted it, and their Lordships think 
that if the plaintiff's evidence is acceptable 
at all, the defendant's evidence is subject 
toso many criticisms, his conduct was go 
inconsistent, and his tale has so much 
improbability about it, that it; would rot 
bea sufficient answer tothe story of the 
plaintiff, if once accepted. The plaintiff'e 
story was explicit, Itis quite 
he admitted that he had kept no 
&nd made no entry relating to this sum 
of money that he handed over, and it ig 
quite true also that no explanation 
is forthcoming why the aunt should want 
to hand to the younger nephew, to be kept 
for her, money which was already in the 
hands of the elder nephew,to who was 
managing her property generally and 
with whom she does not appear to have 
had any quarrel of any kind, But those 
were matters proper to be considered by 
the trial Judge, and their Lordships do 
not think they prevent the plaintiff's story 
irom being believed, as it was believed 


by the trial Judge. They, therefore, cons. 
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. trial Judge restored—whether it 


The: 


true that. 
account: 
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clude that there: was not sufficient material 
upon which the Oourt- of Appeal should 
have interfered to discharge the original 
judgment, | - | 

In their Lordship's Opinion, the result 
should be that the judgment appealed 
rom be set aside and the decree of the 
| is in the 
right form or not isa matter which their 
Lordships do not deal with—and they will 
humbly advise His Majesty that this 
appeal be allowed with coste. - 


.K. J. R. Appeal allowed. 
Solicitors for the Appellant:— Messrs 
Douglas, Grant &- Dold, ; 


PRIVY COUNCIL, 

APPEAL FROM THE ALLAHABAD HIGH CouRT, 
. . February 3,1930, . 
Present:—Lord Thankerton, Sir Lancelot 
anderson and Sir Benod Mitter. 

Sri THAKURJI MAHARAJ 
^. AND aNOTHER—APPELLANTS ~ 
versus s 
Musammat RAM DEI— RESPONDENT, 


Contract Act (IX of 1822), s. 16—Undue influence 


—Deed of endowment executed by pardanashin lady— 
Onus probandi. : MEN. 

Where the facts disclosed the relation of conf. 
dentiality between the respondent, a pardanashin 
lady, and the Position to 


dominate her will, and a deed of endo 


regards her 
t » 
e he appel 
Held, that uuder these ‘circumstances, 
probandi was on the appellant, who sought t 
the'deed, to disprove undue influence, 


Held, further, that,-on the evidence, the onus had 
not been discharged. 


Appeal from a judgment and decree, 
dated the 6th January, 1927, of the High 
Court, Allahabad (Mookerji and Ashworth, 
JJ), which varied a judgment and decree, 
dated the 8th May, 1923, of the Subordinate 
Judge of Mainpuri. 

The properties .now in dispute 
originally belonged to the respondent'g 
father Ohiranjit Singb, and yielded an - 
annual income of Rs, 2,100. He died in 
May, 1901, having left a Will, dated the.” 
16th March, 1901, and a widow Gopi 
Kunwar, and a daughter, Ram Dei (plain- 
tiff-respondent), by-another deceased wife, 
By his Will Ohiranjit Singh gave certain 
properties, yielding an annual net income of 


the onus 
0 support 
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Rs. 1,000 to his widow Gopi Kunwar for 
her life with a reversion to his daughter, 
Ram Dei, and devised and bequeathed 
the rest of his properties of his daughter 
absolutely. 

The said Ram Dei, on the 3lst August, 

1918, (when she was 23 years of age) execut- 
ed a power-of-attorney in favour of the 
appellant, Oudh Behari Lal, for manage- 
ment of her estate. On the 30ih April, 
1919, she executed a tamliknama endowing 
all her properties in favour of Sri Thakurji 
Maharaj, appellant No. !. The deed pro- 
vided, amongst other things, that out of 
the annual income of the endowed pro- 
perties, she was to get Rs. 600a year for 
her maintenance for her life. It further 
provided that if “atthe time of her death 
no male issue born of her be alive, then 
in every case Oudh Behari Lal(i e., appel- 
lant No. 2) and after him his male issue 
shall be entitled to get the annual main- 
tenance of Rs. 600 generation after genera- 
tion”. 
On the :9th April 1920, the plaintiff 
Ram Dai instituted the present suit to 
recover back possession of the said endowed 
properties, on the allegation that she was 
an inexperierced pardanashin woman 
ignorant of legal proceedings who had 
been induced to put her signature 
on the deed of endowment, dated: the 
30th April, 1919, in consequence of the 
said Oudh Behari Lal exercising fraud 
and undue influence on her and without 
giving her an opportunity to think over 
and understand the matter and take inde- 
pendent advice. 

The said Oudh Behari Lal aud the other 
defendants filed written statements denying 
the plaintiff's allegations. 

The Subordinate Judge framed several 
issues on the pleadings, but the following 
issue alone is material :— 

“Waes the tamliknama in question execut- 
ed by the plaintiff of her own free an 
independent will or owing to the fraud or 
undue influence of any of the defendants, 
and is the deed liable to be cancelled?" 

The learned Judge held that it had not 
been proved that the plaintiff executed the 
tamliknama owing to fraud practised on her 
by any of the defendants, but he found that 
the deed in question had been executed 
by the plaintiff under the influence of 
Oudh Behari Lal, appellant No. 2. In the 
course of his judgment he said :— 

"I am of opinion that it was Oudh Behari 
Lals undue influence that led Ram Dei 
to execute the document, There is not 
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much direct evidence on the point, nor 
could there be. But the circumstances of 
the case are quite sufficient to bearout the 
plaintiff's case". 

The euit having been, accordingly, 
decreed, the defendants appealed to &he 
High Court, and the learned Judges were 
of opinion that the finding of the trial 
Court on the issue of undue influence was 
right. Mr. Justice Mookerji.in the course 
of his judgment, observed as follows:— 

"Oudh Behari Lal was the nearest male 
relative of Musammat Ram Dei's father and 
had performed the ceremony of giving 
her away at the time of her marriage. 
Ordinarily, therefore, Oudh Behari would 
be regarded as the guardian of the plain- 
tid. The use of the word 'guardian' in 
respect of a female who has attained the 
age of majority may sound queer, but 
according to the custom of the country a 
female seldom acquires independence and 
she is mostly under the guardianship or 
care of some male relative, near or distant. 
It is clear that Musammat Ram Dei came 
under the influence of Oudh Bebari Lal 
and that Oudh Behari Lal acquired a rosi- 
tion to dominate the will of her...... At 
the date of the execution of the deed of 
endowment she wasa woman of 23. She 
was a partanashin lady, and for all prac: 
tical purposes a woman of no education. 
She waa cut off from her husband and his 
relations...... Thus, Afusammat Ram Dei had 
very little hopes of love or protection from 
her husband or his relations. She - was 
thus entirely thrown on the mercy and 
goodwill of Oudh Bebari Lal who was her 
father’s cousin and closest neighbour. It 
is also common ground that Oudh Behari 
took up the management of the plaintifi's 
property. It was thus that he assumed 
the position of almost a father towards 
Musammat Ram Dei. If then we find that 
the deed of endowment is to the material 
advantage of Oudh Behari Lal we must 
call upon him to explain how it came to be 
executed". 

The learned Judge, after examining the 
deed, came to the conclusion that the 
principal object ofthe endowment was to 
benefit Oudh Behari Lal and his issues 
at the expense of even the children of 
Musammat Ram Dei, and he concluded his 
judgment in the following words:— 

“Examining the deed closely, I have not 
the least doubt that in the garb of an 
endowment. the document was meant to 
benefit Oudh Behari Lal, who, as I have ` 
already pointed out, was ina position tg 


dominate the plaintiff's will, ,.Oudh Behari 


.. has. entirely failed to explain. the genesis. - 


of the Will. If. we put to. ourselves the 
questions which were put to themselves by 
. ¢their Lordshipsof the Privy Council in the 
. Case of Mahomed Buksh Khan v. Hosseini 
Bibi (1) we shall see.at.once that the deed 
of endowment cannot stand, I hold. that 
the: document’ is: voidable. owing to the 
undue influence exercised by Oudh Behari 
Lal on the plaintiff. This would be enough 
for the success ofthe plaintiff". ^ ^-^ 

. Mr. Justice, Ash worth, in a concurring 
judgment added; — l 
. "I would point .out that .it was not neces- 
sary to hold. that the plaintiff had proved 
undue influence affirmatively.. The facts 
clearly show that Oudh. Behari Lal was in 
& position to dominate the will of the plain- 
tif and thatthe document was so unreason- 
ably in favour of Oudh Behari Lal as.to 
justify its being held to be unconscion- 
Able. The burden of disproving. undue 
influence was, therefore, on Oudh Behari 
dual. This: burden of proof. is-of import- 
ance because. if the burden had been. the 
other. way it might have been impossible 
for. the plaintiff to rule out by her evid- 
ence, the possibility of.her having. execut- 
ed.the document: in a. state o? resentment 
against, her. husband. So. long as. the 
‘burden. of proof.is placed on .the defendant 
this mere possibility will not: help- him. 
. If-it-were placed. on the plaintiff it.might 
be. sufficient to prevent ‘her being held 
io have established affirmatively undue in- 
Íluence'". 4 l 

. Against the- judgment of. the High Court 
dismissing their appeal the defendants 
&ppealed to His MajestyinCouncil. ..  . 

Messrs. Dunne, K. C. and Dube, for the 
-Appellants. . " | DEN 
— Messrs. Wallach.and:B. B. Joshi, for the 
Respondents were not. called. upon. 
NM ORC JUDGMENT. 

Lord "Thankerton.-—This .appeal 

Xaises what appears.to be mainly, if not 
entirely, .a. question of fact. Tne facts 
' found in- both Oourts below disclose.that 
-there .was a relation of confidentiality .be- 
_ tween the two parties mainly concerned 
in the execution of the deed in. question; 
-and, further, those findings establish what 
‘appears on the face of the deed itself, that 
the deed was.clearly harsh and unconscion- 
able as regards the interests .of the re- 
‘spondent. ‘That being so;:it was-clear. that 
it. was essential for the. appellants. to 
“(YAH Q/684-a& p698; 15 I A. 81;-5-Sar, PO, J. 
419402. Q2... T" Mm" 
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excuse themselves’ from what would-othér-' 
wise- be the necessary implication: arising 
on'those. facts. Both Courts below have 
found. that, there. is no: evidence on. the 
part..of .the.appellants :which can: afford 
such an excuse, and their Lordships are: 
not prepared to disturb these concurrent, 
findings. “Accordingly they will humbly. 
advise His:Majesty that the -appeal -should 
be dismissed with costs. AREE 
K, J. Re Appeal dismissed... 
. Solicitors. for the Appellants :—Messrs. 
T; L.Wilson & Co... . TRACCE 
- Solieitors for the Respondents: —Messrs, ' 
Watkins @ Hunter, 5 0, 7 7 
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.PRIVY COUNCIL. UE 
APPEAL FROM THE BomsBay'Hiew-Oovarrt. ^ 
a" January 30, 1930. bee 

Present:—Lord Blanesburgh, Lord ` ' 
Warrington of Clyffe and Sir Oharles '' 
— - Sargant. SNR 

Tas TRUSTEES CORPORATION’ `- 
(INDIA) Limirep—APPELLANTS ` 
Tian versus | n 
“Tue COMMISSIONER or INCOME TAX, 
‘BOMBAY PRESIDENOY —RESPONDENT. ` 
Income Tax Act (XI of 1922), s. 66—Reference to 
High Court—Finding.. of- fact. by Commissioner— 
Finality of -finding—Loss on sale and ‘purchase of 
shares—Issue of shares at discount—Adequacy of con- 
sideration for issue of fully-paid shares—Company 
not a.debtor to capital. A E 
` Although shares cannot be issued at, a. discount, 
they may belawfully issued as fully paid up for 
consideration-which.the Company has agreed to accept 
as.representing in money's worth the nominal value 
of the shares. But, if the consideration is colourable 
or illusory, or if the agreemént forthe issue of fully 


r - 


‘paid shares makes it manifest om tts face that the 


actual consideration received. by the Company is 
definitely less than the amount credited as paid up, or 
if an arrangement for the issue of shares is such that 
in the course of its, due working out there. is as much 
as a possibility thatin the result theshares will have . 
been issued at a discount, then the issue of the shares 
as, fully paid cannot be justified. [p. 181, col. 1] `. 
In re Wragg, Ltd. (1), discussed.  . t ath 
‘Judgment of the Court of Appeal in Mosley v. Koffy- 
fontein Mines, Ltd. (2), approved. : iar 
. In re ‚Almada and Tirito Co. (3), Ooregum- Gold 
Mining Co. v. Roper(4) and In re Eddystone Marine 
Insurance Co. (5), referred to. 4 - 
It is well-settled that à Company isin, no -sense 
debtor to capital. By issuing a share credited with 
a definite sum as-paid thereon, the -Company does 
not become a debtor toits share-holder for any sum 


ab all. / The amount,;so credited; uponithé share may 
-as "between one share-holder. and another, whila the 


- 


^ 
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tion of profits receivable by him as dividend, and, in 
2 winding-up, his proportion of surplus assets ; but 
it has no influence to extend or increase the aggregate 
amount available for division in due course of admi- 


nistration amongst the whole body of share-holders. 
[p. 184, col 1.] 4 


Lee v. Neuchatel Asphalte Co. (6) and Verner v. 


General and Commercial Investment Trust (7), relied 


on. 

Upon a reference to the High Court made by the 
Commissioner of Income Tax under s 66 of the Income 
Tax Act, 1922, on the question whether there was a 


_ loss arising out of a transaction in shares, which 


could be taken into account in arriving at the amount 
ofthe income for the purpose of assessment to super- 
tax, it appeared that the Commissioner had found 
that the purchase and sale was illusory: 

Held, thatthe finding was a finding of fact and 
binding upon the High Court and the ruling in In re, 
Wragg Lid.(1) had no application. |p. 183, col. 1.] 

Before entertaining any question under s. 66 of the 
Income Tax Act, 1922, the High Court should insist 
that the preliminary requirements of the section are 
strictly complied with. |p. 184, col. 1.] 

Appeal from & judgment of the High 
Court, Bombay (Marten, O, J., and Kemp, d.) 
dated the 5th March 1928 upon a reference 


of questions of law made to the High 
Oourt by the Commissioner of Income Tax, 


. Bombay, at the instance of the appellants 


under s. 66 (2) of the Income Tax Act, 1922, 
whereby the main question of law raised by 
ihe reference was determined by the Court 
in favour of the respondent. 

The material facts of the case, 
together with the three questions submitted 


. by the Commissioner to the High Oourt, are 


x P MA, - 


judgment. .. 


Marten, O. J., held (quéstion No, 2) that if 
in fact the Company had incurred a loss on 
the transaction.it would.be a trading or 
revenue loss which could properly be 
brought into the profit and loss account. 
He then quoted question No. 1 which he 
gaid. "must be answered in the negative on 
the facts of this particular case". After 
weighing all the considerations, he thought 
(on the authority of In re Wragg (i) 
that the difference between the nominal 
value given and the market value of the 
shares purchased was sufficiently great to 
entitle the Commissioner to challenge the 
adequacy of the consideration given by 
the English Companies. Onhis finding it 
was unnecessary to decide question No.3 
and no decision on that question was, there- 
fore, given. 

Mr, Justice Kemp, ina coneurring judge 


sufficiently fully set out in their Lordships 


ment, answered the first question in the 


negative, He agreed with theanswer given 


sd (1897) 1 Ch. 196;-66 L. Jo Ch, 419; 76 LT. 897; 45... 


edo. 394, 
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by the learned Ohief Justice to question 
No.2, and saw no necessity to reply to 
question No. 3. 

Against the judgment oi the High Court 
the present appeal was preferred to His 
Majesty in Council. "S 

Messrs. A. M. Latter, K. C., and Cecil W. 
Turner, forthe Appellants. ; : 

Messrs, A. M. Dunne, K.C , and Reginald 
Hills, for tbe Respondent. ; 

JUDGMENT. 

Lord Blanesburgh,—This is an 
appeal from a judgment of the High Court 
of Judicature at Bombay, upona reference 
made to that Court by the Oommissioners 
of Income-Tax under s. 66 (2) of the Indian 
Income Tax Act, 1922, The substantial 
question for decision by the Board is whe- 
ther the appellants are liable to pay Indian 
Buper-tax for the year lyz4 1925 on the foot=. 
ing that at the least they made no loss by, 
so that they are entitled to no credit in res- 
pect of, the realisation of a certain block of 
Shares in the Burma Corporation (India), 
Limited, sold in January, 1924, in the cir- 
cumstances now to be stated. The High 
Court have held them to be so liable, 
Hence this appeal. | E 

The appellants, who will be referred to 
as the Indian Company, were incorporated 
under the Indian Companies' Act on the 
10th February, 1920 ; with a nominal capital 
of seven crores of rupees, divided into 
350,000 shares of 200 rupees each. Promot- 
ed as a private Company by two English 
Companies, the Share Guarantee Trust, 
Limited; and the Intercontinental Trust 
(1913), Limited, all the issued shares of the 
Indian Oompany, with the exception of one 
share taken by each of the two nominee 
subscribers to its Memorandum of Associa- 
tion, have throughout been held by one- or 
other of the English Wompanies. Their 
joint control of the Indian Company has 


_thus been in every respect and at all relevant 


times complete. 

That Company was really established that 
it might acquire from the English Oom- 
panies, as a single block of 312,817 shares, 
two separate holdings in the Burma Oor- 
poration, Limited, of 134,705 shares belong- 
ing to the Share Guarantee Trust, and, of 
178,112 shares belonging to the Interconti- 
nental Trust. The nominal value of each of 
these Burma Corporation shares was £1. 
They were all fuliy paid, and they stood in 
the London market at the high price of 
£ l£each. 

"The terms of their acquisition by. the 
Indian Company were contained in two seta. 


“respective outstanding 
. Bhares of the two disponing Companies 
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of agreements. To one set, one of the 
English Companies was party disponing: 
to the other set, the other. But the agree- 
ments of each set were of even date, and 
their terms were, mutatis mutandis, identi- 
cal. Moreover, since their execution, the 
interesta in the 


have been dealt with as if theirs was the 
interest of a single person in the entire 


block. Accuracy, in the circumstances, 


will accordingly not be seriously endanger- 
ed, while brevity and convenience of stats- 
ment will alike be served iftheir Lordships 


in what follows proceed, unless otherwise 


stated, upon theassumption that the entire 
arrangement was embodied in a series of 
compositejagreements made between thetwo 
English Companies on the one side and 
the Indian Oompany on the other. 
< It was by two such agreements executed 
on the 10th February, 1920—the day of its 
incorporation—that the Indian Company's 
interest in the shares originated. 

The first of these two agreements result- 


ed in a simple contract for ths purchases by 


the Indian Company of the whole block of 
the Burma Corporation shares in considera- 
tion of the issue of an equalnumber of shares 
in the Indian Company credited as fully 
paid ; and, assome form of reconstruction 


"ofthe Burma Oorporation was apparently 


then in prospect under which each share 
in the Corporation would in due course be 
exchanged for 14shares in Burma Corpora- 
tion (India), Limited, the .agreement con- 
tained a provision that if this exchange 
took place, prior to completion, the sale and 
purchase should apply to the shares so ex- 
changed. The effect so far was that the Indian 


'Gompany acquired 312,517 of Burma Oor- 


poration shares of $ 1 each, ar their equi- 
valent, in consideration of the issue of 


^ 312,817 of its own shares credited as fully 


. 
kad 


paid. And the two separate agreements 
embodying that result were duly filed. 

, But the real transaction was contained in 
the second of the two composite agreements 


‘already referred to, the terms of which were 


not intended to be filed, and were not filed. 
By this second agreement, subsequently 


_referred to between the parties and here 
as the principal -agreement, out of the 


312,817 shares of the Indian Company repre- 
Benting the then consideration for the 
Burma shares, one-half—or 156,408 shares 
—were toor by direction of the respective 
English Companies to be allotied’ im- 
mediately, while the remaining shares were 
fo. ha allotted at the rate of one share 
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one-half. million pounds sterling. 


of the original agreement. 


, Limited had become’ 
. of 


in 


for each two shares of the Burma Oor“ 
poration as delivered to the Indian Com- 
pany. Somewhat inconsistently 25,000 shares 
in. the Burma Corporation were to be de- 
livered to the Indian Company Zorthwitb, 
while delivery of the ‘undelivered shares", 
as prescribed, was to be made on such 
dates as might be mutually agreed. The . 
whole were, however, to be delivered with- 
in three years—that is before the 10th 
February, 1923. In the meantime posses- 
sion of the undelivered shares was to ba 
retained by the English Oompanies, and 
during the period prior to completion 
these Companies were given power from 
time to time to deposit and charge the 
shares for their own liabilities joint or 
several or for their liabilities jointly with 
any other parties—up to a limit of two us 

8 
English Companies were also by a clause 
numbered 4, given power with the consent 
of the Indian Company tosellany of the 
undelivered shares and either to utilize 
the proceeds of sales in discharge of such 
liabilities, in which eveni—and this, as 


will later appear, was a significant provision 


—the purchase consideration was to be 
“proportionately reduced "—or to remit the 
proceeds to the Indian Company, in which 
event * the equivalent purchase considera- 
tion for the shares"—another significant 
provision—was to be duly allotted. 

The 156,408 shares of the Indian Com- 
pany credited as fully paid were duly 
issued by that Company as provided by the 
principal agreement, It would not have 
been easy to harmonize with the other 
provision as to allotment the immediate 
delivery to the Indian Oompany of the. 
25,000 Burma Corporation shares. But this 
difficulty was not allowed to arise for 
neither these shares nor, indeed, any 
Burma shares at all were ever delivered 
to the Indian Company. On the lUth 
February, 1923, the day of expiration of the 
period limited for completion, all that had 
happened was that three years before 156,408 
shares of the Indian Company had been 
issued as fully paid, and, so far, for nothing, 

With these circumstances unchanged a 
further composite agreement was, on the 
14th November, 1923, come to by the parties, 
supplemental to and by way of variation 
By this time 
the 312,817 shares of the Burma Corporation 
4,374,438 shares 
Corporation - (India) 
10 each; and by 


Burma 
of - Hs. 


the. 
Limited, 


the arrangement ag now modified it wag 
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provided that these shares need not any 
of'them be delivered before tke 10th 
February, 1926; that the English Com- 
panies, with the general or- special au- 
thority of the Indian Company might sell 
‘any ofthe shares and should in:that event 
on “completion pay to the Indian Com- 
".pany the proceeds of sale, together with 
all dividends received on the shares and 
“el. 4 of the principal agreement above 
referred to was modified accordingly. In 
consideration for this,it was agreed by the 
English Oompanies—and this was a modi- 
fication of the first importance—that the 
purchase consideration mentioned in the 
principal’ agreement should not-in any case 
exceed the 156,408 shares already allotted 
as above- stated. 

"li a case like the present where the 
‘Indian ‘Company was throughout merely 
another name-for the English Companies 
‘acting in concert; it would perhaps have 
been remarkable if these: agreements, 
‘elastic as are their terms, had not been 
worked ‘out-so as best to meet the con- 
‘venience -of the two - English Companies. 
‘And so they plainly were. The shares 
‘sold remained in the respective names 
‘of the two Companies, who between them 
received. and retained -all the dividends; 
when thé shares were sold they received 
and retained the entire purchase price: 
it was only after their sale, actually effect- 
‘ed in 1924, that these receipts were even 
brought into the accounts of the Indian 
"Oompany;: and ‘even this seems to have 
"been little more than a book entry, for as 
appears from the evidence of Mr. Sunde- 
‘man, a Director of that Company, no part 
‘either of the purchase price or of the 
‘dividends had even then been received in 
India. They remained in England, presum- 
ably under the control of the English Com- 
panies, and as late as December, 1926, they 
"were, according to his statement, still there. 
. But-this course of dealing, independ- 
ent as. it was of the Indian Oompany, 
‘really involved little more than a generous 
interpretation in the English Companies’ 
own interests of the actual provisions of 
‘the agreements themselves which, properly 
‘understood, embodied an arrangement of 
‘@ most- unusual description in no way 
characteristic of the simple transaction 
of purchase‘and sale set forth in the filed 
“agreements. 
"The agreements left the English Oom- 
panies with, in effect, the same dominion 
‘over the shares as they enjoyed before 
their -so-called- sale, With the ‘consent of 
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issued shares irrespective of the 
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the Indian Company, which was the merést 
formality, the English Companies: might 
sell the shares, without even that form .of 
consent, they might pledge them for their 
own debts or for the debtsof’ themselves or 
other parties for a sum orsums up to: 88 much 
as 24 million pounds. Had the English Oom- 
panies pledged the shares up tothat limit, 
and'had their value fallen below it—and 
their value did fall far below it by the 
beginning of 1924,if not before— it would 
have been open to the English Companies 
within the .terms of their agreements to 
withdraw the shares from the Indian Com- 
pany altogether and retain, for nothing, 
their 156,408 fully paid shares. in that 
Company. Further, if they sold any of- the 
shares, at whatever price, on tendering 
that price, however small, they were entitled 
to one fully paid share of the Indian Oom- 
pany for every 23 rupee shares : sold, 
whatever the discount involved. . Finally= 
and this was the event which. happened— 
on a sale of the shares under the :1923 
agreements and on their accounting for 
the proceeds, the English Companies were 
entitled to retain the whole of their 158,408 
. exocesB 
‘of their par value ‘over the only: sum 
received by the Indian Company in respect 
of them. As a matter of fact the deficiency 
below par value on the realisation in 1924 
amounted to as much. as ‘Rs, 50,04,972, 


‘representing a discount. of approximately 


Rs. 32 on each of the 156,408 shares of the 
Indian Company. C 


-. In truth the agreements did notin any 
real sense embody: a purchase of. the 
Burma: Corporation shares by the Indian 
Company, in consideration of the issue of 
fully paid shares of that Company. -Moré 
truly the so-called purchase was an. elabo- 
rate. arrangement under which while,. it i8 
true, the Indian Company might in 
certain events have received delivery of 
the Burma Corporation shares in specie, 
it was just as likely that the Indian Com- 
pany, getting everything to whieh under 
the agreements. it.was entitled would 
receive a sum of money only, a sum which 
it was under -the arrangement bound to 
accept in satisfaction whatever its amount 
might be. And, if their Lordships may 


here conveniently so far anticipate, -the .. 


Indian Company has in the events receiv- 


-ed,- and has duly received. money only - 


forits shares as issued as fully paid. 
And not. only so, but it has received a 
sum, less than the nominal ‘value: of: the 
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shares by the above figure of Re. 50,04,972, at 8s. a share,-or Rs, 6 according to the then 
or Rs. 3? each. .' rate of exchange— making a total considera- 


. In the actual: result, therefore, the shares 
have been,issued by the Indian Company 
ata discount of that amount, and 
“as this. is the sum which’ in this 
litigation. and upon tbis.. appeal the 
appellants, the Indian Company, contend 
‘represents the loss sustained by them in 
respect of this transaction, it is convenient 
to ask at once whether, even as so far 


stated by their Lordships, the facts do 


. not furnish an immediate refutation of that 
contention. | E 
. .: ltis, of course, necessarily grounded on 
ihe assumption that these issued shares 
of.the Indian Company.are in the hands 
oi the. English Companies fully paid and 
free from any liability for calls or other- 
wise. If the English Companies remain 
between them liable for the discount which 
, has. in. fact now materialized then it 
necessarily follows—for no doubt asto the 
solvency, of either English Company is 
suggested—that the Indian Company has 
‘sustained no loss atall And upon the 
facte, as just detailed, that liabilty is, in 
their, Lordships’ judgment, . fixed upon 
the English Companies by the application 
to: this case of the principle enunciated by 
the Court of Appeal in the case of 
. Mosley v. K-offyfontein Mines Ltd. (2) where 
it. was. held that if an arrangement for the 
issue .of shares is such that in the course 
of its due working out there is as much as a 
possibility that in the result the shares will 
‘have been issued -at a discount, then the 
issue of the shares as fully paid cannot be 
justified. Here such discount has in the 
result actualiy materialised; its. very 
amount has been ascertained, and their 
Lordships, applying -as they do, the prin- 
ciple just stated, reach the conclusion that 
the Indian Company’s alleged loss has 
not been proved, and that its present 
appeal on this simple ground must fail. 

But while this view was foreshadowed 
‘by the learned Commissioner,’ neither in 
the High Oourt nor. in the arguments 
‘before the Board was the case dealt with 
so simply. Their Lordships accordingly 
twill. proceed to consider its further. as- 
-pecis.. ; 

The English Oompanies never, it seems, 
exercised their power of pledging the Burma 
shares. . They retained them all, until in 
January, 1924, they sold them in England 


(2) (1904)'2 Oh. 108 at; p. 118; 73 L. J. Ch. 569; 91 L. 


71.260; 20 T, L. R: 557; 1l. Manson :294; 53 Wi-R.- 


*oc! 


Company was then e 
“Burma Corporation £I share foreach of 


tion of Rs. 2.62,76,628, This is equivalent 
to a price of £5 12s for each £1 share in the 
original.Burma Oorporation. These shares 
were, as has: been stated, worth in British 
currency £14 each in February, 1920; and. 


"there can be no doubt that the English 


Companies have, by entering into their 
agreements with the Indian Oompany, 
sustained in England avery serious loss 
which they would have been spared had 
they in February, 1920, disposed of their 
Burma shares upon the market. Nor can.” 
their Lordships doubt that-this loss has real- 
ly provoked the complaint made by the 
Indian Company in this case. But 
although the English Oompanies are the 
Indian Company's only -share-holders, the 


question here is not whether the English 


Companies have sustained a heavy loss, 
but whether the Indian Company has 
sustained any loss at all. And on the 
assumption. which their Lordships now 
make that the Indian Company's shares 
must be treated as fully paid that ques- 
tion depends upon the price which on that 
footing the Indian Company must be 
taken to-have paid. for the Burma .shares. 
Did it exceed the sum finally received for 
them?. That is the issue. 

Now it is common ground . between the 
parties -that the intrinsic value of the 
Indian Oompanies’ shares on the 10th 
February, 1920, on the footing that the 
entitled to a free 


its 312817 shares issued or . to- 
be issued was, at the then high rate 
of exchange, Rs. 98 only. How far that 
value would stand’ to be reduced if each 
Burma share instead. of being ‘ Good 
delivery" was one subject. to the reserva- 
tions and so forth of the principal agree- 
ment has . not been gone into, and it need 
not for present purposes be here explored. 
Rs. 98 may without deduction be taken. to 
be the value ofeach of .the 156,408 shares 


issued in February, ,1920, on the footing 


on which they ‘were then issued. And in 
the first stages of their present dispute 
with the Revenue, .the Indian Oompany, 
through its accountants, was prepared to 
adopt the then actual. value of its shares 


‘issued as the criterion by which should be 


determined the question whether it had or 
had not sustained a loss on ultimat- 
ed realisation. Its claim on this 
footing, however, was that the release on 
the 14th November, 1923,. of..the . Indian 
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‘Company's obligation to issue 312,817 shares 
or any shares beyond the first iesue of 
156,408, operated retrospectively to double 
the value in 1920 of these issued shares, 80 
that each share must be taken to have then 
represented for the Company an expendi- 
ture of Rs, 196. When, however, it was 
pointed out that while this. release of 1923 
might enhance the then value of the issued 
shares in the hands of their holders, it in 
no way enhanced their value to the Indian 
Company in 1920, seeing that the shares 
had then been parted with once and for 


all, the alternative contention was put. 


forward, on behalf of the Indian Company, 
andit wasthe contention placed before the 
Board, that the value to the Indian Company 
of its 156,408 shares at the date of issue 
must be taken to have been théir nominal 
value of Rs, 200 each, no more and no less, 
‘on which basis the Indian Company has on 
realisation sustained, as is admitted, a loss of 
the above sum of Re. 50,04,972. 

The Indian Company's claim to have this 

loss allowed as a deduction from its super- 
tax assessment was in the first instance 
rejected by the Senior Taxing Officer, not, 
howevar, because the loss had not been 
sustained, but because, in his view, it was a 
capital and not & revenue loss, 
, After a series of. appeals, in the course of 
which the. view was taken that in the 
circumstances no logs of any kind had been 
sustained, but on the contrary, a large profit 
had been made by the Indian Company, 
the High Oourt finally, by ‘order dated the 
17th December, 1925, under s, 66 (3) of the 
Aot, dirécted the Commissioner of Income 
Tax to make a reference to the High -Court 
of the following question of law arising out 
of the Indian Company's super-tax assess- 
ment for the year 1924:— 

“Whether the Commissioner of Income 
Tax was not bound inlaw to take as the 
price paid for the Burma Corporation 
A e e value of the shares 
allotte y the Indian Com 
payment therefor.” idu 

The Oommiesioner duly made the refer- 

nce required and, on the matter coming 
before the High Oourt for hearing on the 
oth October, 1926, that, Oourt made an 
order purporting to be made in pursuance 
of 8. 66 (4) of the Act directing the Commis- 
.Bionertodeal in particular with a further 
question, namely, whether the alleg- 
ed loss: was a capital loes and to find 
further facts and generally toamend the 
case. The Commissioner, after a further 
hearing of the parties, stated an additional 


TRUÜBTEBS-CÓRN. INDIA LTD, V. COMME, OF INCOMB TSX, BOMBAY, | 


\ 


123 I. O. 1930. 


case, and submitted to the Court two further. 
questions, namely:— 

(a) Whether the alleged loss in question 
(if any) was acapital loss or revenue loss; 
an 
(b) Whether the alleged loss in question 
(if any) ean be taken into account in view 


of the fact that it has accrued and arisen: 


outside British India in view of the provi- 
sionsof s. 4(1) and (2) of the Income Tax 
Act, 1922," 

Their Lordships propose now to deal only 
with the original question, although they 
must refer again to the circumstances in: 
which the other two were stated. With 
reference to that question, the Commis- 
sioner, in his' original letter of reference, 
after stating that each share of the 
Burma Corporation had been admitted by 
the Indian Company's accountants to be 
worth only Rs. 98 on the iOth April, 1920, 


gubmitted that the only reasonable inference . 


was that each share of the Indian Company 
was only worth that amount. This finding 
was not in question before the Board. In 
his second letter of reference dealing with 
the contention which had then been set up 
that the casefof In re Wragg Lid. (1) required 
the nominal value of the shares issued and 
that alone to be taken, the Commissioner, 
after a full review of the agreements which 
their Lordships have already discussed, 
stated his conclusion of fact to be that the 
whole scheme was as a simple purchase and 
sale of shares, illusory. 

The case then again came before the 


High Court, and on the oth March, 1928," 


that Court pronounced the judgment from 
which the present appeal is brought. Its 
view, broadly, was that the Court was 
brought | under no _ compulsion by 
the decision in In re Wragg, Ltd. (1) to 
take the nominal value of the shares allot- 
ted by the Indian Company as necessarily 
representing the price paid by that Com- 
pany for the Burmashares. The present 
case, in the opinion of the learned Chief 
Justice, was within the exception to that 
decision stated by A. L Smith, L. J,in 
his judgment in In re Wragg Ltd. (1) for 
that here the parties had themselves in 
effect—so great was the -discrepancy— 
acknowledged the consideration received to 


have no relation in point of amount to that 


nominal value. The real value of each 
share in the Indian Company as issued 
could not have exceeded Rs. 98. It might, 


ifother dates were taken, be found to have 


been even less. It was open to the 
Oourt to ascertain the true value. Oa an 
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computation thereof the case of the Indian 
Company failed. It had made no loss on 
realization: on the contrary it had made, 
expressed in rupees a8 was right, a large 
profit—a profit in respect of each of its 
156,408 shares worth only Rs. 98 at their 
date of issue, of as much as Rs, 70. i 


Now their Lordships are in full agreement 
that the Indian Company's case failed, as 
the High Court thought. But i? Zn re Wragg, 
. Ltd, (1) has any application to the present, 
and if it could not otherwise be distinguish- 
ed, their Lordships would not as at present 


advised be prepared to follow the High’ 


Court in so far as its final order was based 
upon the distinction there taken. As they 
understand the observations of Smith, 
L. J., referred to by the learned Chief 
Justice, these were confined to a case where 
upon the face of the agreement for the 
issue of fully paid shares it was made ap- 
parent that the actual consideration receiv- 
ed by the Company was recognised as being 
definitely less than the paid-up capital issued 
in respect of it. The observations werenot 
directed to & case like the present where 
that fact has to be ascertained, if at all, 
by extrineic evidence. 


. But there appearsto be a more certain 
ground upon which In re Wragg, Ltd. (1) if 
it has any application at allio the present 
question, may in the view o: the Board be 
distinguished, and that is tobe found in 
the conclusion of the learned Commissioner 
already stated, that the transaction here 
regarded ae a purchase and sale of shares 
‘was illusory altogether. Toa case of which 
so much can be said In re Wragg, Ltd. (1) has 
no application, and that conclusion of the 
learned Oommissioner, as one of fact, wag 
binding upon the High Court as it is algo 
binding upon the Board, supported as it - ig 
by ample material, to some of which atten. 


tion has already been called earlier in this 


judgment. 


| Their Lordships, however, do not wish 
it to be supposed that iu their view the 
decision in In re Wragg, Lid. (1) is in point 
here at all. Even if, on any application by 
the Indian Company to make the English 
Companies liable to contribute in respect 
of the shares issued tothem, these Oom- 
panies could successfully rely upon In re 
Wragg, Ltd, (1) as a defence, that result in 
their Lordships’ opinion would have no 
influence upon the fortunes of the appel- 
lante' present appeal. l l 
` {n re. Wragg,. Ltd. (1) was one of- many 
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cases—In re Almada and Tirito-Co, (3), 
Ooregum Gold Mining Co. v. Roper (4), 
In re Eddystone Marine Insurance Co. (5) 
are other notable examples—in which the 


question, always as between a Oompany or 


its Liquidator on the one hand and the 
allottee of the shares issued asfully paid . 
on the other, was whether in his hands the 
Shares were held free from liability for calls 
or otherwise. There is no such question 
here. To this litigation, the Hoglish 
Companies, the allottees of the shares, are 
not parties, nor, in law, are they even 
privies. The issue is one between the 
Revenue and the Indian Company only, and 
the sole question now is what was the real 
valua objectively of the fully paid shares 
issued to the English Companies by the 
Indian Company at the date when they 
were in fact parted with. ltisnot disputed 
by the appellants, the Indian Oompany, 
that the intrinsic value of these shares, if it 
had then exceeded their nominal value : 
would have had to bereturned as their true 
value. But their contention is that if, 
although judged by thesame tests, their 
intrinsic value was then less than their 
nominal value, that last value, and no legs, 
must be returned as their true value, This, ` 
they say, is the result of In re Wragg, Ltd. 
| "ue 


Their Lordships have some difficulty in 
grasping the argument. First of all, it.is 
clear that there are some limitations to be 
placed upon the influence of In re Wragg, 
Ltd, (1). If, for example, the shares here had 
been issued toan individuel who died on 
the next day, it could hardly even have 
been contended that by reason.of In re 


. Wragg, Ltd. (1) his estate would be charged’ 


with death duties in respect of any other 


“than the real value ofthe shares whether 


that value was above or below their nominal 
the 
issue of the shares here the Company, upon 
proper resolutions passed, had presented a 
petition for the reduction ofits capital on 
the ground that except tothe extent of 
Rs. 98 per share its issued capital of 156,408 
fully paid was unrepresented by available 
assets, can it be supposed that-/n re Wragg, 
Ltd. (1) would, of itself, have been any 
obstacle to an order confirming the reduc- 
tion being made? Why then should that 


(3) (1888)38 Ch. D. 415; 57 L. J. Oh..706; 59 L. T. 159; 
36 W. R. 593; | Meg. 28. | 
A), (4882) A. O. 1255.81 L. J. Oh, 337; 66 L. T. 427; 41 

. K. 90. l < ; 
(5) (1893) 3 Oh,-9;-62 L.J. Oh. 742; 2 R. 516; 69 L. T, 
363; 41 W.R. 642. Pd ue s 
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decision . stand in the way of the real value 
of the shares being now in. like manner 
ascertained:? «Their Lordships can. only 
suppose the answer to.be that the view is 
subconsciously. assumed that a Company by 


the issue of asharecredited with a definite 


sùm as paid thereon,. becomes in some sense 
& debtor to its share holder in ‘respect of 
that full amount. But of coursethatis not 
80. .A Company is ‘in no sensedebtor to 
capital. Lee v.. Neuchatel Asphalte Co. (6), 
Verner v. General and Commercial In- 
vestment Trust (T). The amount credited 
upon a share may, as between one share- 
holder and another, while the Company is a 
going concern, determine the proportion of 
' profits receivable by him as dividend, and, 
in.a winding-up, his proportion of surplus 
assets. But it has no influence to extend 
or increase the aggregate amount available 
for division in due course of administration 
amongst the whole;body of share-holders; nor 
does-it make the: Company a debtor for any 
sum ‘at all, | 
.In their Lordships’ judgment aczordingly 
the decision in Zn re Wragg, Ltd, (1) ought to 
have no. influence upon the question now 
raised, so that, howeverits claim beregarded, 
Ahi&:appeal of the Indian Company faile. 
. Before parting with the case their 
Lordships think it right to allude again to 
the presentation. to the High -Court of the 
‘two additional questions to which they have 
‘already made reference, but which it is un- 
necessary for them further to consider. In the 
present case the only result of the presenta- 
tion of these two questions was that a final 
‘decision of the case,on the first and only 
‘essential question, was delayed for nearly a 
year and a-half and much additional expense 
was. incurred. - Their Lordships are fully 
alive.to the circumstances in which the High 


Court was constrained to direct that these’ 


further. questions should be referred to-it for 
consideration, and the result in the present 
case of the order then made merely serves to 
confirm the view of the Board that the High 
Court wil), in future cases, be well advised 
to require, before they seek to entertain any 
question under £.66 of the Indian Income 
“Tax Act, that the preliminary requirements 
of.the section are strictly complied with. 
The stringency of these requirements ig 
clearly deliberate. lt is the intention of the 
enactment thatthe High Court is not to be 
flooded with:such applications. The-object 


. (6) (1889) 41 Ch. D. 1; 58 L. J, Oh. 408; 61 L, T. Íl; 
37 W.R. 321; 1 Meg. 140. 
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is salutary and in their Lordships’ judgment 
the High Court will be well advised, before 
they entertain any question under the sec- 
tion, always to see that the preliminary sta- . 
tutory conditions have been fully observed. 
Upon the whole case, for the reasons they 
have given, their Lordships will humbly’. 
advise His Majesty that this appeal be dis- 
missed with costs. & St ow 
K.J,R, — Appeal dismissed, :: 
Solicitors for the Appellante:—Messrs E; 
F, Turner and Sons. ". 
Solicitor for the: 


Respondent:-+The 
Solicitor India-Office. ; 





PRIVY COUNCIL. i sa 
APPRAL FROM TRE Mapras Hres CoUkT. - 
February 10,1930. 
Present:—Viscount Sumner, Lord 
Thankerton, Sir Lancelot Sanderson’ : 
l and Sir Benod Mitter. 
T. 0, A. ANANDALWAN-—APPELLANT 
versus ^ re 
Tag JUDGES or taps HIGHOOURT ` 
oF J UDICATURE at MADRAS— . 


l . RESPONDENTS. i 

Legal Practitioners— Professional misconduct— Srict- 
proof essential—Mere error of judgment— Notice pre- 
judicial to client's interests— Exorbitant fees. 

Charges of professional misconduct must beclearly : 
formulated and proved and should not be inferred ' 
from mere ground for suspicion, however reasonable, 
or what may be mereerror of judgment or indiscre- 
[p. 185, col. 2.] i 

Fraudulent conduct,if alleged, should be clearly 
and specifically mentioned in the charge, so'that the 
party may have notice ofit. [p. 186, col. 2.] 

Before ‘a Vakil can be found guilty of professional , 
misconduct in sending a- notice, alleged to be pre- 
judieial tothe interests of the client on whose behalf 
if was sent, it must be shown, first, that 
he knew the rights of parties and that hisclient did 
not know them or did not intelligently or deliberately 
realize them, and, secondly, that the ‘ notice was in 
fact prejudicial to ‘the interests of his' client, [p. 
186, col. 1 EC 

In reHenry Lewis Lubeck (1), relied on. ` 

It is not necessarily professional misconduct for a 
Vakil to induce his client to consent to pay high or 
exorbi'ant fees for professional services rendered. [p. 
186, col, 2 : 

' Appeal, by special leave, from a judgment 
ofthe High Oourt, Madras (Phillips, Deva- 
doss and Beasley, JJ.), dated the 3rd May, 
1928, finding the appellant guilty of pro- 
fessional misconduct and directing him to 
be struck off the rolls of the High Court: 
Vakils. un 

The material facts of the case, and the 
charges against theappellant, are sufficiently. 


fully-set-out-in their -Lordships' judgment. 
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for the.Áppellant. | 

Messrs. DeGruyther, K, C., and Wallach, 
forthe. Respondents. . 
ba JUDGMENT. : | 
“Lord Thankerton.—This. appeal is 
from an order of thé High Court of Judi- 
cature at Madras; dated the 3rd May, 1928, 
by which the appellant, a Vakil of 12 years" 
standing, was found guilty of professional 
misconduct and was struck off the roll of 
Vakils, . 

‘ Unders. 9 of the Letters Patent of the 
High Court of Judicature at Madras, dated 
the 28th December, 1865, the’ High. Court is 
. empowered to approve, admit and enrol 
Vakils to plead and act according to the rules 
and directions of the Court, and ander s. 10 
the High Oourt is empowered to make rules 
for their qualification and admission and to 
remove or suspend them from. practice “on 
reasonable cause," Rule 8 of the Madras 
Court, Appellate Side, Rules provides:— 
"Every enquiry under cl. 10 of the . Letters 
Patent of 1565 shall ordinarily be heard and 
determined by a Bench of three Judges.” 

On the 17th August, 1927, Srinivasa 
Ayyar, a retired Áecountant- General, filed a 
petition in the High Court making compla- 
ints against the appellant's professional con- 
duct in relation to one of the latter's, clients, R. 
Mahadeva Áyyar, who was the son-in-law of 
the petitioner. On the direction of the 
Ohief Justice an inquiry was held by 
Waller, J , at which the Advocate-General 

.appeared in support of the petition and the 
appellant was represented by Counsel. 

Waller, J., submitted a report on the 26th 
March, 1928, in which he stated that all the 
charges had been made out and that the 
appellant “had been guilty of the grossest 
professional misconduct.” 

On the 14th April, 1928, the ' High Court 
issued to the appellant a notice, ın which 
four charges were—for the first time— 
definitely formulated, and which. he was 
called on to meet. 

. Thereafter a Court of three Judges, con- 
stituted underr.8, heard the case, having 
the report of Waller; J., along with the oral 
sad documentary -evidence taken before 
him, submitted tothem. On -the 3rd May, 
1928, the Court made the order presently 
appealed from. : 

. Though several objections -to -the pro- 
cedure were taken by the appellant in the 
Courts below, these were not maintained 
before their Lordships, whose consideration 
was solely directed by the appellant's Counsel 
to the merits of the-four.charges -~ _..-. ~--~- 
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.Subjeet to-. certain observations ‘and: 
criticisms which their Lordships have ‘té- 
make, itis not- necessary to recapitulate the? 
evidence as to the various charges, > which isi 
fully detailed in the report of Waller, J.; and’ 
the judgment of the Oourt below. Before’ 
dealing with the. charges, it is right-to etate" 
that, in their Lordships’ opinion, charges of 
professional. misconduct must be ‘clearly 
proved and should not beinferred from mere- 
ground for suspieion, however reasonable; 
or what may be mere error of judgment or: 
indiscretion. - An appropriate guide may be: 
found in s.13 of the Legal Practitioner 
Act; XVIII of 1879, under which'a Pleader- 
or Mukhtar, may be suspended or dismisséd, 
who is. guilty “of . fraudulent -or grossly 
improper conduct in the discharge ofhis pro- 
fessional duty." 37 xor 
All four charges impugn the appellant's: 


‘conduct. in relation to the same -client; 


Mahadeva Ayyar, for’ whom - he hag 
acted on various occasions since the end o 
1920. Mahadeva Ayyar was born in 1900; 
and, while still a minor, inherited: an estate 
said to have been worth three lakhs- Their 
Lordships are unable to accept all thé 'cori- 
clusions of. the: Courts below .as to the 
character and capacity of Mahadeva Ayyar 
who was nota witness. Itis clear on the 
evidence that according asin turn he resided- 
with his wife and her father, the petitioner 
in the present case, or with his sister's 
husband, Natarajan Ayyar, his actings were’ 
of-a differing and vacillating nature; further’ 
it seems clear enought that he was thriftless;: 
But, while there may be substantia] ground. 
for suspicion-their Lordships are unable to: 
find evidence sufficient to establish that he. 
was a mere tool inthe hands of the appellant: 
or that he was a weak-minded, dissolute; 
drunken young man; this latter suggestion: ” 
appears to have been: based on a charge, of’ 
which he was acquitted, and an admission 
by the appellant in cross-examination that? 
he had heard that Mahadeva Ayyar was a- 
E | | : n oS 
he- first charge is that on the -29nq: 
November, 1924—purporting to be ine 
under the instructions ' from Mahadeva 
Ayyar—the appellant. sent a notice in 
respect of certain lands in the Tanjore : 
District, referred -to as the Sundarakottai 
lands; to Ramaswami Ayyar which wag 
prejudicial to the interests of his client, ~ 
‘These lands had belonged to Natarajan and 
his sister and were sold by Court auction in 
1919 to Ramaswami, who had taken . an 
assignment of:.a.decrea -for debt against 
Natarajan- and: -his sister, -It ig -common:’ 


Li 
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ground that Ramaswami was supplied with 
funds for the purchase from Mahadeva's 
estate by his mother, and that Ramaswami 
purchased as benamidar either for Mahadeva 
or his brother-in-law Natarajan. This latter 
question was eventually the subject ofa 
guit in the Tanjore Court, No. 2 of 1926, in 
which -the Subordinate Judge, by decree 
dated the 25th: February, 1928, found that 
Ramaswami was benamidar for Mahadeva 
and ordered. delivery of the property by 
Natarajan. who had apparently remained 
in possession up till that time. 

. The gravamen of this charge is that the 
notice of the 22nd November, 1924, was 
prejudicial to the interests of the client, on 
whose behalf it was sent by the appellant. 
Their Lordships are of opinion that ‘the 
absence of instructions from Mahadeva is 
not proved. The learned Judges below, in 
indicating an opinion to the contrary, appear 
to have relied on the view that Mahadeva 
was proved not to have been in Madras at 
the time when the appellant maintained 
that he had got personal instructions from 
Mahadeva in Madras, but Counsel for the 
respondents admitted his inability to 
maintain that view on the evidence. 

Keeping in view the opinion of this Board 
astoa similar charge in Zn re Henry Lewis 
Lubeck (1)it must be shown, first, that the 
appellant knew the right of parties and that 
his client did not know them or did not 
intelligently or deliberately realise them, 
and, secondly, that the notice was in fact 
prejudicial to the interests of his client. 

" As regards the first point, the appellant's 
Counsel admitted that the appellant knew at 
that time that there was a question between 
Mahadeva and Natarajan as to the title but 
to the Sundarakottai lands but,in their Lord- 
ships’ opinion, it isjnot proved that Mahadeva 
did not know hisrightsand realise them, so 
far asthey could be realised before the subse- 
quent litigation and decision of the 4Oourt. 
Buttheir Lordships are further of opinion 
thatthe charge fails on the second point. The 
notice only states that which was true in fact 
viz., that Natarajan was in possession of the 
lands and did not recognise Ramaswami's 
rights to the lands. It may ibe said that it 
omitted to state that Mahadeva also claimed 
the lands, but thatclaim had already been 
prejudiced by the deed ofsale referred to 
in the notice, in connection with which the 
appellant had not been employed, and it 
would have been difficult to have pursued 


(1) 32 I. A. 217 at p.227;7 Bom. L, R.894; 2 A. L. 
J. 800; 2 ©. L.J.421; 10 O. W. N.57; 33 0.151; 15 M. 
L.-J. 432; 1 M. L, T. 17; 8 Sar. P. O. J, 861 (P. 0). 


ANANDALWAN 0, JUDGES OF THE MADRAS HIGH COURT. 


128 I. 0.1930 


such a claim in Court in. view of s, 66 (1) of 
the o of Oivil Procedure, Act No. V of 
1508, l 

Accordingly the first charge fails, but 
their Lordships consider that the 
appellant, by accepting two clients witħ 
adverse in terests, did not follow a proper 
practice, and the fact that he. took a. 
vakalatnama from Mahadeva indicates his 
appreciation of some difficulty in- this. 
respect. 

The second charge is that the appel- 
lant obtained an ex parte decree on the 
20th October, 1926, in the High Oourt at 
Madras for Rs. 4,475 against Mahadeva, 
although the professional services render- 
ed were negligible and the appellant’s 
standing at the Bar could not justify a 
demand for fees of such magnitude. 

That suit was founded on an agree- - 
ment by Mahadeva to pay the fees in 
question, as confirmed by his signature 
of the account in the appellant's diary. 
The suit was at first defended by Mahadeva, 
but, subsequent to the settlement of the 
issues,was allowed to go by default, in 
consequence of Mahadeva's altered instruc- 
tions to his Vakil. 

Waller, J., found this charge proved on 
the ground that the appellant “tricked a 
weak and drunken young fool into sign- 
ing an acknowledgment for a large sum of 
money and then sued for unconscionable 
fees that he had done nothing or little to 
earn," The learned Judges of the High 
Court also found the charge proved on 
the ground that “Mahadeva was evidently 
easily influenced, and itis clear that Mr. 
Anandalwan took advantage of this fact 
to make him consent to pay exorbitant 
fees." These findings hold the appellant 
guilty of fraudulent conduct, which is not 
mentioned in the charge, as it should have 
been,if it were intended to make such 
a case, so that the appellant should have 
notice of it. It may further be noted that 
no such defence was suggested, either in 
the written statement or the issues settled 
in the suit for fees. 

A careful scrutiny of the evidence in 
this case fails to disclose evidence suffi- 
cient,in their Lordships’ opinion, to sup-: 
port such findings, nor was the respond- 
ents’ Counsel able to point to such evid- 
ence, The size of the fees in relation to 
the work done or the work undertaken 
may be open to criticism, but. it cannot, 
in their Lordships’ opinion, amount of 
itself to gross professional misconduct, and 
this appears to consist with the views of 


193 1. 0, 1930 


who found the gravamen in the fraudulent 
conduct, which they held to have been 
egtablished, 

The third and fourth charges, which 
are*inter-related, are as follows viz :— 


_ “3. Thatyou wereaparty to the gettingup l 


in October, 1926, of a promissory note, dated 
28th October, 1924, that that note was 
endorsed in blank by Subbaraya Kottadia 
with the intention that it should be hand- 
ed over to  Cunniah, that ultimately 
when it was endorsed to Ramachandra 
Ayyar, it was endersed to him as your 


agent and that you were the principal 


whom he represented in O. 8. No. 742 of 
1926 on the file of the High Oourt. 


"4. That you were a party to the collu- 
give adjudication (as an insolvent) of Maha- 
deva Ayyar by Ramachandra Ayyar with 
the object of getting the settlements made 


by Mahadeva Ayyar on his wife cancelled.” | 


The promissory note referred to was for 
Rs. 10,000 and was stated to be security 
for a balance owing by Mahadeva to 
Kottadia for jewellery bought from the 
latter by Mahadeva. 


Two crucial questions arose on these 
charges. First, whether the debt to 


Kottadia was a genuine debt of Mahadeva.. 


Waller, J,, held that it was not a genuine 
debt, but the High Oourt took a contrary 
view,and their Lordships accept the find- 
ing of the High Oourt. The second, and 
even more crucial, question was whether 
Ramachandra was in fact the appellant’s 
agent in the suit on the promissory note, 
referred to in the third charge, and the 
adjudication referred to in ths fourth 
charge. On this question the findings of 
the Courts below were unanimously against 
ihe appellant, but Counsel for the respon- 
dents found himself unable to 'maintain 
before this Board that the evidence justifi- 
ed more than strong suspicion that Rama- 
chandra was benamidar of the appellant 
in these matters. Their Lordships are, there- 
fore, unable to hold these charges proved. 
The result is that their Lordships hold 
that none of the charges bas been proved 
The course of procedure followed in the 
enquiry appears to have been different 
from that ordinarily contemplated by the 
rules framed under the Letters Patent, 
‘and to have unduly complicated the issues 
and the évidence. In their Lordships’ 
opinion, the enquiry in a serious case of 
this kind should proceed on formulated. 
charges, not only in fairness to the person 


charged with professional misconduct, but cution for a 
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in order that the evidence may relevantly 
bear on the particular issues, and. further, 
their Lordships are-of opinion that the evi- 
dence should be carefully taken and judged 
according to the ordinary standards of proof.: 

In accordance with their conclusions, : 
their Lordships have humbly advised His 
Majesty that the appeal should be allowed: 
and that the order of the:High Oourt of.’ 
the 3rd May, 1928, should be recalled. . 

K.J-R. Anpeal allowed. ~ 

Solicitors for the Appellant:—Messrs. T. 
L. Wilson, & Co. 


Solicitor for the Respondents:— The India 
ofice. | 
PRIVY COUNCIL. 
APPEAL. FROM 1HE OaLoutta Hres Covurr. 
January 21, 1930. 


Present : —Viscount Dunedin, Sir George 


Lowndes aud Sir Binod Mitter. 
Thakur KAMINI KUMAR BASU an 
OTHERS—APPELLANTS 
versus l 
Thakur BIRENDRA NATH BASU anp 
ANOTHER — RESPONDEN Ta, 
Contract Act (IX of 1872), s. 28—Unlaw = 
sideration—Agreements to stifle prosecution. dedii: 
If it is an implied term of a reference to arbitration 
and & subsequent agreement executed to give effect 
to the arbitrator's award, that a criminal complaint 
for a non-compoundable offence would not be further 
proceeded with, the award and the agreement are 
invalid, being opposed to public policy and founded 
on an unlawful consideration, and it is immateria] 
for this purpose, whether in view of the dismissal 
of the complaint by the Magistrate under 8. 203 of 
the Criminal Procedure Code without issuing pro- 
cess, a prosecution within the meaning of the Code 
had not, in point oflaw, been started. [p. 190, eol.] 
Jones v. Merionethshire Permanent Benefit Building 
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Society (2), relied upon. 
nad a r e N s (1), referred to, 
" m. 5 b reversed, asanta Kumar Basu, 91 
ppeal from a judgment and d 2 
the High Oourt, Calcutta (Walmsley uid 
B. B. Ghose, JJ.), dated the 28th May, 1995 
and printed as 91 Ind. Oas, 624, reversing a 
judgment and decree of the Subordinate’ 
Judge, Fourth Oourt of Dacca, dated the: 
um 5 anuary, T s à 
e material facts of .the 
sufficiently fully set out in her DONE 
ships’ judgment. ` 
The principal point for deter 
this appeal was whether l 
reference to arbitration a 
alleged arbitration-and awa 
ekrarnama had any real ba 
ing that they were so, wh 
void being contrary to publ 
The trial Judge held th 


mination on- 
there was any 
nd whether the 
rd thereon and 
$18; and assum- 
ether they were 
s JON. 

i : - at the agreeme 

in question were to stifle a ‘criminal. asah 
non-compoundable offence 


“TBS 
(forgery, etc.) and that the plaintiffs could 
not get any relief on the basis thereof, . The 
High Court took the contrary view. 
referring to 8. 23 of the Indian Contract Act, 
1872, and illustration (h) thereto, the learn- 
ed Judges proceeded :— 

- “The essential element in what is des- 


cribed by English lawyers as ‘stifling a- 
the tampering with the 


prosecution’ is 
administration of justice by a private, in- 
dividual.. It is quite true that in this case, 
a complaintof a criminal offence was laid 
by the plaintiff's servant against several of 


the defendants, and that after the award 


had been made, no steps were taken to pro-- 
duce the evidence for which the Magistrate 
had called. The defendants; however, were 
never brought before the Court ag acsused 
persons, On the” contrary the. learned 
Magistrate -expressed grave doubts about 
the truth of the complaint, and directed the 
complainant to establish à prima facie case 
before he issued process ; and he dismissed 
the complaint under s. 203, Criminal Pro- 
cedure Code when the complainant said 
that his witnesses had been.gained over. In 
thesecircumstances I do not think it:can be: 
said that a prosecution was dropped; still 
less-do:l think that there was any tamper- 
ing.'with the administration ‘of justice .by 
the/complainant or that. the complainant 
usurped the functions of the Judge. Again 
- looking at the broader features of the case I 
should.be very reluctant to hold that. the 
institution.of the .complaint rendered void. 
the:reference to arbitration. On the one 
side the defendants had recourse to thesum- 
mary provisions of the Registration Act, 
and afterwards to a suit under 8. - 77 of- that 
Act, while the plaintifis filed & complaint 


about the truth of which the Magistrate was: 


not satisfied. It would be carrying. the 
doctrine of public policy to absurd length 
to hold that the presentation of the comp: 
laint debarred-the parties from resorting to 
the sensible method of arbitration,. In my 
- opinion, therefore, the agreement to refer 
the dispute to &rbitration cannot be treated 
as void." | 

Against the said judgment of the High 
Oourt the defendants preferred the present 
appeal to Hie Majesty in Council. 

. Mr.P. .V. Subba Rao, for the Appellants, 
E JUDGMENT. . 

: Binod Mitter.—The facts out of 
which this appeal arises are as follows : — 

. The Basu family referred to in the plead- 
ings in the suit, owned Taltola Hat and. 
Bazar, which,was an old and established 
Hat.of considerable repute, It was -origi-. 
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nally held on land owned by the Basu-fami- 
ly onthe bank of the river ' Dhaleswari. ° 

The site of the Hat had to be changed from 

time to time owing to the action of the river, 

and ultimately, in the year 1916, there was 
no land owned and possessed by the family: 
on which the Hat could be held and it- was, 
removed to some lands belonging toa Mus- 
sulman family. There was a. great seram” 
ble for the purchase of such lands from- 
the different members of the Mussulman 
family amongst the plaintifis on the one 
hand and the principal defendants ‘on the: 
other. One Abdul Aziz purported to exes- 
éute conveyances in favour both of ‘the- 
plaintiffs and the principal defendants in 
respect of-the same land, and in the course 
of the proceedings taken by both parties to 
have their respective documents registered, 
he sometimes admitted and sometimes, 
denied the :execution of such documents, 
before the Sub- Registrar. M 

On ihe 14th December, 1916, one Rohini, 
a servant of the plaintiffs, and on their 
behalf, complained before the Sub-Division- 
al -Officer of Munshigunj, against varlous 
persons, including some of the principal 
defendants, namely :— 

Paresh Chandra Basu, defendant No. 16. 

Gopal Chandra Basu, defendant No, 13. 

“ Benoy Chandra Basu, defendant No. 14... . 
Krishna Kumar Basu, defendant No. 18. 
Kamini Kumar Basu, now defendant No. 

2 (son of Ananta. Kumar ‘Basu, since 
deceased, who was originally defendant 
No. 2 in the suit), | 
Oharging them with having committed 
offences under ss. 465, 467, 193 and 194 .of 
the Indian Penal Code, all of which offences 
were non-compoundable. The persons 
against whom the complaint was made are 
referred to for the purposes of the judgment 
as.the accused inthe criminal proceedings. 
The Magistrate did not issue any summons, 
but directed thecomplainant to prove his 
case on the 8th January, 1917. 
The criminal proceedings served to bring 
matters to a head, and after its institution 
Ananta, whose son, Kamini, was accused 
No. 6, became exceedingly alarmed, and 
was very anxious to have all the disputes 
settled between the plaintifisand the defend- , 
ants, including the criminal proceedings. 

He desired that the disputes should be 

referred to the arbitration of A, O. Basu a 
relation of the parties, and one .of the pro ' 
forma defendants in the suit. 

The disputes as to-the title concerned the 
plaintiffs and defendants Nos. 1 to 21. A 


O; Basu in his deposition, stated that at the 
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time of the reference theré were only pre~- 
sent the plaintiff Birendra, Ananta and the 


accused Benoy, Paresh and Krishna. , The 
reference wasoral, and only two sittings 


were held, namely, on the 27th and the 


20th December. The only. persons who 
attended - both days were the plaintiff, 
Ananta and the accused, 


Krishna and Kamini (son of Ananta). A.O. 


Basu further stated. that no evidence, oral: 


or doeumentary, on the question of title was 
produced before him, and on the 29th De- 
cember he delivered an oral awerd which 
: was followed by a written memorandum, 
which is not forthcoming. A memorandum 
purporting to be a copy of the award, and 
dated the 12th August, 1917, signed by one 
AÀ.. O. Samanta, and the arbitrator, is on the 
record, The arbitrator further stated that 
it was provided by the award that all the 
interested persons, -and not merely those 
who made the reference or who appeared 
before: him, would execute an agreement 
embodying the result ofhis decision. Ac- 


cording to him--the award had declared. 


that the plaintiff and the principai defend- 
ants Nos,-1 to 21 would get 3 annas 12 
. gundas and. 12 annas 8 -gundas shares res- 
pectively, of the proprietary interest of the 
Hat land. : Theaward also purported to deal 
with- certain pecuniary interest of the pro 
forma. defendants (Nos. 22-72), 

On the 8th January, 1917, the criminal 
proceedings came up before the. Magistrate, 
but, at the instance of the parties, were ad- 
journed to the 24th January. 

y On the 23rd January, 1917, after 9 o'clock 
in the evening, an ekrarnama was executed 
by: Ananta, his son Kamini, his brother 
Joyanta, defendant No.3, and defendants 
Nos. 5,.6 and 10, 2. e, Debendra Kumar 
Basu; Surendra: Kumar Basu and Sanat 
Kumar Basu, They were very near rela- 
tions. of. Ananta, By this ekrarnama its 
executants admitted that the plaintiffs have 
title and-possession to 3 annas 12 gundas 
share of the land in suit. The ekrarnama 
further provided that if the other co-sharers 
of the land did nof join with the executants 
in executing a solehnama.or other appro- 
priate deed within six weeks from the date. 
thereof, then the executants would execute 
&' proper: deed in favour of the plaintiffs, 
making up their aforesaidshare of 3 annas 
12-gundas out of their own share. None of 
the executants except Ananta had taken any 
part in the arbitration proceedings, and 
were 10 no-way bound by them. | 
On the 24th. January, - the complainant 
* Rohini put ina petition before-the .Magist-: 
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rate, alleging that his principal: witnesses 
had been won over by the accused, and he 
further alleged that the dispute had already: 
been settled, . On this petition the Magist- 
rate dismissed the case under s. 203 of the 
Oriminal Procedure Oode for non-produc- 
tion of evidence. . UE A. 

The learned Subordinate Judge held that 
the real object of the reference to arbitra- 
tion was not to get a judicial decision on tlie 
question of the right and title of the plaintiff 
in the Jandsin dispute, but to placate the 
plaintiff Birendra, and induce him to with- 
draw from the criminal proceedings. Hé 
further held that the ‘ekrarnama was nòt a 
bona fide settlement of the dispute,. but 
was executed with a view to securing the 
withdrawal of the criminal proceedings on’ 
charges of forgery and other non-compound= 
able offences, and’ that the consideration 
wholly orin part, of thisagreement,. wasn? 
e and, therefore, the agreement was 
vold. PS 

The High Court disagreed with the learn: 
ed Subordinate Judge,and held that the 
reference to arbitration was a bona fide one 
for the ‘settlement of the disputes as to title. 
They further held that the persons- against 
whom the complaint was made were never 
brought before the Magistrate às accused 
persons, and that as the Magistrate dismiss: 
ed the complaint under s. 203 of the Griz 
minal Procedure Oode, the. prosecution 
could not be said to have been droppéd; 
implying thereby that the.stage at which'& 
prosecution could be-said to have commenc-. 
ed had not been reached within the- means- 
ing of the Criminal Procedure Code. They 
further held that in the circumstances 
aforesaid there was no tampering with the 
administration of justice by the complain 
ant or that he usurped the functions of. the 
Judge. The High Court, on the basis of 
their findings that the award and ekrar: 
nama were valid, gave certain relief to thé 
plaintiff against the persons who had 
taken part in the arbitration proceedings 
or who had signed the ekrarnama. From 
this. judgment and decree of the High Court 
the defendanis, the. representatives ‘of 
Ananta, and defendants Nos 3, 5, 6, 10, 14, 
16 and 18 have appealed to this Board. 

It may quite well be that a prosecutiofi 
only commences after a summons is issued; 
and that before that stage is reached a com- 
plainant cannot'be said to havé dropped. 
prosecution under the Oode: ' See Golap Jan 
v. Bhola Nath (1). es eee T) 
- Their. Lordships are not’ called upon. to 

(1) 11 Ind. Cas, 311; 38-0, 3880; 15:0: W.N; 911, 3 
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express any opinion on this point, nor are 
they doing so. Thereal question involved 
in this appeal on this part of the case 
is whether any part of the considera- 
- tion of the reference or the “ekrarnama 
. was unlawful, and not whether any prosecu- 
tion within the meaning of the Oriminal 
Procedure Codehad been started or drop: 
ped. Ifit was an implied term of the 
reference or the ekrarnama that the com- 
plaint would not be further proceeded with, 
then in their Lordships’ opinion the consi- 
deration of the reference or the ekrarnama 
as the case may be, is unlawful, see Jones v. 
Merionethshire Permanent Benefit Building 
Society (2) and the award of the ekrarnama 
was invalid, quite irrespective of the fact 
whether any prosecution.in law had been 
Btarted. 

. With regard to the award thereis a fur- 
ther question, namely, whether, assuming 
that there was a valid reference, the award 
was capable of being enforced against any 
of the defendants. z 
. Their Lordships will first of all determine 
the validity of the ekrarnama. 
. In acase of this description it is unlikely 
that it would be expressly stated in the 
ekrarnama that & part of its consideration 
was an agreement to settle the criminal 
proceedings. It is enough for the defend- 
ants to give evidence from which the 
inference necassarily arises that part of the 
consideration is unlawful. There is, how- 
- ever, in thia case, the evidence of Sasanka, 
who acted as a Pleader for the plaintiffs, 
and was called by them in this suit. He 
stated before ths learned Subordinate 
Judge as follows :—''The former zase was 
withdrawn the day after the execution of the 
agreement, at the time of which there had 
been an understanding between the partieg 
that the parties would withdraw from their 
respective criminal cases. lunderstand that 
the result of the agreement would be tosettle 
all disputes including the criminal cases". 
, Amulya, another Pleader also called by 
the plaintiffs, stated :—'"I know that the 
«object of the. compromise was to bring 
about & reconciliation including the drop- 
ping of the prosecution”. 

There is no doubt that the parties had 
agreed not to proceed with the complaint, 
asthe complainant in his petition, dated 
the 24th January, stated to the Magistrate 
that the dispute had been settled. 

The fact that the ekrarnama was executed 
only by Ananta and his very near relatives, 
`- (2) (1892) 1-Ch. 173; 61 L. J, Oh, 138; 63--L, T. 685; 

" BOW, R. 273; 17 Ooz, €,..0,389,... ; 
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none of whom was bound by the arbitration 
proeeedings, is very significant. The only 
questionis whether the agreement settling 
the criminal proceedings was arrived at be- 
fore or after the execution of the ekrirnama. 
The ekrarnama, as has already been stated, 
was signed after 9 P. M., on the 23rd January, 
and it is hardly credible that after its exe- 
eution the plaintiffs for the firet time decid- 
ed not to proceed with the complaint. 
Their Lordships have no hesitation im 
holding that, prior to the execution of the 
ekrarnama,it was an implied though not 
an expressed term, that in consideration of 
the executants admitting the shares of the 
plaintifis they would not proceed with the 
charges laid by them against the accused. 
It is also a significant fact that when after 
the execution of the ekrarnama and the 
dismissal of the criminal proceedings the 
executants of the ekrarnama did not carry 
out its terms, the plaintiffs took steps to 
revive the criminal proceedings, though 
without success. For these reasons the 
ekrarnama is not enforceable against its 
executants. | 

The next question that calls for determi- 
nation is whether any part of the considera- 
tion for reference to the arbitration was 
unlawful. The only persons amongst the 
principal defendants who joined in the 
reference were Ánanta, Benoy, Krishna and. 
Paresh. The criminal proceedings were 
pending at the time of the reference against 
the last three mentioned persons and the 
son oí Ananta. The dispute affected the - 
other principal defendants as also the 
proforma defendants and no proper settle- 
ment could have been reached unless the 
other defendants joined in the reference. : 

The learned Subordinate Judge held that 
the arbitration proceedings were “hasty 
and rapidly run through somehow to placate 
the plaintiff Birendra and to induce him 
to withdraw the criminal case. 

Nothing was done to give effect-to the 
award, and the proceedings were adjourned 
from the 8th to 24th January, on which 
date* as has been stated, the ekrarnama 
was executed, which in effect took the place 
of the award. | 

Their Lordships have set forth in the 
early part of the judgment the circumstances 
under which the reference was made and 
the manner in which the arbitration was 
condueted, and they are of opinion that the 
finding of the learned Subordinate Judge 
that the reference was not a bona fide ref: 


——MÓM— 


- *The ekrarnama was executed on the night of ihe. 
gard Janyary,—K. J. R. at af tig- 
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erence for settlement of civil disputes only 


is amply borne out by the evidence in the - 


case, Their Lordships are also of opinion 
that the award was incomplete and that 
the parties whose presence was absolutely 
necessary to make it valid were never 
before the arbitrator. : 

" For these two reasons their Lordships 
are of opinion that the award is not valid. 
The suit, therefore, so far as it is based on 
the ekrarnama and the award, should be 
dismissed. 

. The plaintiffs’ suit was based. upon their 
alleged title by purchase, and, elternatively, 
upon the award and the ekrasnama., 

The learned Subordinate Judge held that 
the plaintifs had succeeded in proving their 
title of purchase to the extent of 1 anna 4 
pies share of plots Nos. 472, 473, 474 and 842, 
The High Court did not think it necessary, 
by reason of its findings on the award 
and the ekrarnama, to determine this 
question. Their Lordships think that this 
part of the case, not having been investi- 
gated by the High Court, should be remit- 
ted. to them for further investigation. It 
does not appear that the plaintiffs ever 
gave up this part of their case. 

For the reasons stated above their Lord- 
ships think that the decree of the High 
Court should be set aside. The defences 
raised by the appellants were not commend- 
able although they are compelled to give 
effect to them upon grounds of public 
policy indicated in their judgment, They 
will therefore, not give any costs of the 
appeal before them or before the High 
Oourt. The learned Subordinste Judge 
did not give any costs to any of the parties 
and their Lordships think that his direction 
as to costs was right and they will not 
interfere with it. The costs of the further 
investigation of the title will abide the 
result. 

Their Lordships will humbly advise His 
` Majesty accordingly. 

K. J. R. Appeal ullowed. 

Solicitors for the- Appellants :—Mesers. 
Francis and Harker. 
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M. ADITYA PRASAD-—APPeELIANT 
D versus 
Lala. RAM RATAN LAL AND ANOTHER— 
, RESPONDENTS. uM 
Construction of deed—Usufructuary zmortgage— 
n evidencing further loan—Stipulacien mot to 
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redeem mortgage without paying--amount. due under 
second deed—Second deed, whether creates charge— 
Transfer of Property Act (IV cf - 1882), s, 100.. 
The predecessor-in-title of the plaintiff executed a 
usufructuary mortgage of a village to the defendants 
with a term that he was to have no power of re- 
demption for a period of 15 years, Subsequently he 
borrowed a further sum from the defendants and . 
executed another document stipulating .to pay the 
amount due under this document within the period 
stipulated in the former deed, namely, 15 years. 
The deed provided further: ‘I shall first pay up this 
debt, including principal and interest, and thereafter 
I can redeem the mortgaged village, having paid up 
the mortgage money. Without the payment of this 
debt Icannot redeem the mortgaged village’: 
| Held, ona proper construction of the document, 
that the second deed created a charge upon the pro- ` 
perty to the mortgagees for the amount due under it. 
Janardan Vishnu Kulkarni v. Anant Lakshmanshet 
(2), referred to. 2 
Ram Ratan Lal v. Aditya Prasad, 112 Ind, Oas. 481, 
affirmed. 
Appeal from a decree of the Ohief Court 
of Oudh (Hasan and Raza, JJ.), dated the 
dist January, 1928, and printed as 112 Ind. 
Oas. 48], l 
The only question fcr determination 
on the present appeal was whether a 
document of 10th November, 1881, (the 
material terms of which appear from 
their Lordships’ judgment) created a charge 
upom immoveable property. Differing from 
the Subordinate Judge on the construction 
of the deed, the learned Judges of the, 
Ohief Court held that it created a charge 
both for principal and interest due under it. 
They summed up their conclusion in ihe 
following words:— | | 
"Oondition No. 1 clearly means that.the 
mortgagees willcontinueto remain in posses: 
sion also in consideration of this fresh loan, 


principal and interest both. The mortgagees 


have, therefore, a lien of possession on the 
mortgaged property of which they can only 
be deprived on the diecharge of the lien, 
This conclusion is further strengthened by 
condition No. 3, which is to the effect that 


. the prior mortgage cannot be redeemed 


without payment of- the debt, principal and 
interest, that might be found due under 
the deed of the 10th November, 1&8]. Nor 
do we see any justification in the language 
of the deed for accepting the argument ad- 
dressed to us on behalf of the Plaintiff 
that the charge or lien is restricted to the 
priccipal amount alone. The general rule 

is that the mortgagee, in the absence of | 
any contract to the contrary, is entitled to 
ireat the interest due under the mortgage ag. 
a charge on the estate. We are Wholly un- 
able to find anything in the deed in ques- 
tion which would bar the application of the 
general rule. On the contrary, the pream. 
ble, condition No, 1 and condition No, 3 alt ` 


support the interpretation that the interest 
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‘stands: on the» same: footing-as the pririci- 


pal itself, see “the case of Ganga Kam v, 


Natha Singh (1)". ' 
"From the said decree of the Chief Court 
the- plaintiff appealed to His:Majesty in 
fJouncil. : 6° | | t 
 iMessrs. Dunne, K., C., and Wallach, forthe 
Appellant. - | : | 
. „Messrs. ‘DeGruyther, K. C., and Dube, for 
‘the Respondents...’ - ; | 
* + + JUDGMENT. . 
“Lord Atkin.—This is an appeal from 
‘the ‘Chief Oourt of Oudh, in a redemption 
Buit brought by the appellant against- the 
respondents. ': The Ohief Oourt had reversed 
‘the decision of the: Subordinate Judge of 
Gonda, and the question turns-upon' whe- 
ther:the plaintiff is obliged, in order to get 
redemption to redeem a debt which was 
ereated by him bya document in writing 
of' the: 10th November, 1881. It appears 
that the predecessor-in-title of the plaintiff 
was the zemindar. of the village of Parsa- 
pur, and that on the llth July, 1881, he 
executed ausufructuary mortgage of the 
village to the respondents for Rs. 5,500, 
andthe terms of: the mortgage were that 
the mortgagor was to have no power of 
rédemption for a period of 15 years; after 
that he was to pay off the entire mortgage 
money. ` The respondents entered into pos- 
. Session, in the ordinary course, of thevillage. 
-- On the 10th November, 1881, the zemin- 
dar executed a further document and the 
question is, whether or not this docu- 
‘ment: created a charge upon the village. 
It--is unnecessary to set it out at length 
but it recites that he had executed a posses- 
sory mortgage-deed in respect of the whole 
village, and that he needed ‘a further sum 
of Rs. 2,500, which he had borrowed, and 
he then stipulated to repay the entire 
&mount ofthe debt, principal and interest 
dn a lump sum within the period stipulated 
in the former mortgage: deed, namely, within 
15 years, and he recited that he had borrow- 
èd the money by way, according to the 
"correct translation, of a further debt with 
interest at the rate of Rs. 1-8-0 per cent. 
per month, The deed then provided: “T 
‘shall first pay up this debt, including prin- 
wipal and interest, and thereafter: I can 
redeem the mortgaged village, having paid 
up the mortgage money. Without the pay- 
'(1).80Ind. Cas 820; 51-I. A. 377; 8. Lah. 425; 110, 
1; J. 534; 2 Pat. L. R. 257; 20. L. W. 101; 26 Bom. L. 
^R. 750; A. I. R. 1921 P. C. 183; 22 A, L, J, 688; 47 
4M. 15 J, 64; 100: & A. L.' R. 771; 35 M. L. T. 141; 
(1924). M; W, N. 599: 6 Lah. L.J. 551; 1 Lah. Cas, 
446;.L. R. 5 A. (P. 0.) 133; 6.P. D, T. 97; 1 0, W. N. 
409; 29.0, WAN. 558.(P, 0) 
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ment of this debt’ I' cannot . redeem the 
mortgaged village". It then provides that 
heshould pay every year the interest on 
the amount, and if he did. not, then he 
would execute separate bonds each year, 
bearing interest at the same rate, and then 
it further stated, which is rather by way of 
repetition, that he could-not pay up the 
prior mortgage money until he had. paid 
off this debt, principal and interest. 

Now, the question is whether that was 
intended by the parties to give a charge 
upon the property to the mortgagees for 
the amount of that debt. The Transfer of 
Property Act does not apply, as this transac: 
tion took place in 1881, and the Transfer 
of Property Act was passed in 1882; but 
the principles that prevail in those circum- 
stances are the principles of justice, equity 
and. good,conscience, and for this purpose 
their Lordships think, may be taken to be 
identical with the provisions in: the. Trans: 
fer of Property Act. The only question 
that the Court had to determine was,. whe- 
ther or not the parties intended that this 
debt should be charged upon the proparty. 

The Ohief Court, reversing the decision 
of the Subordinate Judge, have held clear- 
ly that that was the intention. Their 
Lordships agree with that. decision. . It 
appears to them clear, when the subsequent 
deed is looked at that the parties intended 
that the original village should remain -in 
the possession of the mortgagees until the 
second debt was- paid. off, and intended, 
therefore, that the property should. . be 
security for the debt.. Se. 2. e 

In these circumstances it appears to. their 
Lordships that the Court below. could only 
come to one’ conclusion, and that -their ` 
decision is amply supported by the case of 
Janardan Vishnu Kulkarni v. Anant 
Lakshmanshet (2), a decision of Sir Lawrence 
Jenkins, where the facts were almost identi- 
cal with the fact in this case. 

Their Lordships, therefore, will humbly 
advise His Majesty that this appeal should 
be dismissed, and that the appallant should 
pay the costs. The case, however, must be 
referred back to the Ohief Court to extend 
the time beyond the 3lst July, 1928, fixed by 
their decree, within which the appellant 
can-redeam, and also to take any further 
accounts of principal, interest and costs. |, 

MS Be > Appeal dismissed, ` 


Solicitors for the Appellant:—Messrs, T. 
L. Wilson & Co. 
. Solicitors for the Respondents:— Mr. Z6, 
L. Polak, < l 
is (2).82 B.. 280; 10 Bom, la Ri 515, i i A e - | * 3 à 
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4 “MADRAS HIGH-COURT. .. 
` "Orvin REVISION Petition No. 1348 of 1927, 
; November 11, 1929. A" 
Present: —Mr, J ustice Jackson. 


"es BRI: DANDAYU THA PANI r$ 
D 4 '"-DEVASTHAN AM— PETITIONER f 
$e versus. ` $ 
MUTHAYANSWAMI OHETTI— 
R88PONDENT. 


Civil Procedure Code (Act. V of 1908), s , 78— Rateable 
"distribution Injeri ior Court ordering satisfaction of 
' decree in ignorance of decree: against same Judgment- 
: debtor ‘before superior Couri—4J urisdiction of Court to 
“order restitution. 

,- Where a Court of inferior grade holds sects in 
consequence of asale, itis competent to a superior 
Court to call for such assets so as to render the same 
-available for rateable distribution by "the superior 
‘Court. .. 

,, Periya Kapan Chettiar v, Soma Sundaram Chetti 
‘(1), referred to, : 

But where the-inferior Court has paid out'the 
‘amount.orordered satisfeetion: of ‘the decree in its 
. Court, in ignorance of a decree against the same judg- 
, ment- debtor. pending before a superior Court, the 
Court, has no jurisdiction to order’ restitution and 
rectify the error ex debito justitie. 

" Madden v. Chappani (2), distinguished. — 

«Petition under s, 115, Civil ' Proce- 
pe ‘Code, to.révise an-order of the District 
‘ Court, Madura, "dated b: 24th J anuary, 
9A 2l 


" Measrs.. EK. Rajah P and y. Hama- 
ae iid Iyer, for the Petitioner. ` 


- Messrs. :T.:S. Swaminadhan and: R, J aya- . 
oram; for the Respondent. - E 


d UDGMENT.— Petitioner isa "rr 
 thanam, and respondent is a Ohetti. The 
devasthanam attached its judgment-debtor’s ` 
. ‘property-in execution of a decree in the 
District Court, Madura, in November, 1924. 
5, The Chetti had. attached. ‘the. same pro- 
perty, and brought it-to sale in execution of 
- -@ decree-in the Sub-Oourt, Dindigul. Out 

-of the-sale proceeds he satisfied his decree. 


-The devasthanam petitioned the District . 


J udge- to order restitution of the amount 
“taken, by the :Ohetti in order that there 
cmight be rateable distribution., The Dis- 
trict Judge held that he. had no jurisdic- , 
¿tion to pass such. an order and hence 
og petition. . ! 


Pat of the argument on behalf of the - 
petitioner has been directed towards show- 
ing thatif the Sub-Oourt .held assets. in 
‘consequence of, the, Ohetti's sale, such 


_asseta:would‘be available for rateable dis- 


, tribution by the District Court. So.much - 
the respondent is prepared to. concede, and 
-authority for the proposition will be found 
AD Periya. Karupan Chettiar- v, Soma Sun- 
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daram Chetti (1).. It is-not. the respondent's 
.case that thesale by the Sub-Court prevails 
against the attachment by the District 
Court. He merely contends that when the 
.money has. been paid out by the Sub- - 
Oourt, itis too late for the District Court 


. to call it back. 


‘The petitioner relies strongly upon Mad- 
den v. Chappani (2), where apparently the 
same Oourt was executing. decrees for a 
Mrs. Madden and for a Piilai, both of whom 
had taken out attachments against the same 
judgment-debtor. The Pillai brought pro- 
perty to sale and set off his’ decree. amount 
against the purchase-money, Mrs. Madden 
claimed that the.purehase-money was an 
asset available for rateable :distribution 
and should not have been paid in and then 
paid-out to the Pillai alone, which was what 
the process of setting off amounted to. 
This Court agreed :that the lower Court 
could'only have allowed the set off subject 
to Mrs. Madden’s right to rateable distribu- 
‘tion, and the Pillai was bound to pay in the 
- purchase- money which was rateably due. 
Such refund.could be enforced by an order 
- jm execution by way of restitution. 

; Against this ruling the respondent relies 
upon an unreported decision of a Bench of 
this Court O. R..P. No. 586 of 1926... There 


-- the attachments were-in the Courts of agub-' 


Judge anda Munsif. The Munsif sold the 
“property and distributed the. ‘proceeds to 
two judgment-creditors. .A third judgment 
creditor who had an attachment in the Sub- 
Court demanded that these assets should 
be called back by the Munsif to enable him 
„algo to share in the rateable distribution. 
The question before this Court was whether 
‘the Munsif had jurisdiction to-do so, and it 
.was held that the Munsif had not ‘acted 
illegally or without jurisdiction, because it 
was through no fault of his that he had 
never heard of the attachment in the Sub- 
‘Court ; and, therefore, he had no jurisdic- 
tion to rectify. his error ex debito justitiæ. 
' The matter then resolves itself into the 
question, when is the conduct of the Court 
such, that it mayitself take steps for recti- 
fication in the ends of justice? It is held 
in Madden v. Chappani (2) that it can take © 
„action when it has overlooked an attachment 
“which is pending before it, and, in the un- 
reported case, that it cannot take action 
when it has ignored an attachment in an- 
other Court which was never brought to itg 
notice. . 
(1) 98 Ind: Cas. 628; sux. Li; J. 661; A I R. 1927 


Mad; 67. 
20311 M. 356.. ET 
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With all respect, I consider that the die- 
tinction drawn in these two cases affords 
avery just rule of law. The learned Dis- 
trict Judge, in effect, followed the unreport- 
ed case which is relevant to the facts before 
him, and I see noreason to interfere. The 
petition is dismissed with costs. 

V. N. V. Petition dismissed. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPRALS Nos. 105 AND 106 
. oF 1928, 
October 17, 1929. 
Present :—Mr. Justice Ramesam and 
. Mr. Justice Cornish. 
T. H, ISMAIL HUSSAIN— PLAINTIFF— 
APPELLANT 
| versus 
T. S. HAJI MOOSA & Co. AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Mortgage—Suit for sale—Creditor of mortgagor al- 
leging mortgage is bogus, whether entitled to intervene 
| in execution proceedings. 
No person whois nota party: toa suit on a mort- 
gage for sale, whatever the nature ofthe right he 


. might claim, can intervene in the execution of that 


decree, whether he is a person claiming a paramount 
title to the property mortgaged who alleges that the 
mortgage or charge does not bind him, or is a credi- 
tor of the mortgagor who alleges that the mortgage 
Js a bogus mortgage. [p. 195, col. 1.] 

' A charge holder is entitled to the benefits of his 
charge decree in execution of the decree and any 
other person who refuses to be bound by the decree 
on whatsoever ground it may be, has got to file a re- 
gular suit for the proper relief. [ibid ] 

_ Deefholts v. Peters (1) and Sanwal Das v. Bismillah 
Begam (2), followed. 


Appeal trom the judgment and order of 
Mr. Justice Waller, dated the 27th April, 
1928, in Civil Suit No. 160 of 1927. 

Messrs. T. C A. Bhashyam Ayyangar and 
C. Srinivasa Chart, for the Appellant. 

Messrs. A. V. Sesharya, P. Sankara- 
narayana, A. Suryanarayana and K. M. 
Venkatavaradachart, for the Respondents. 

JUDGMENT.—The facts out of which 
these appeals arose may be stated as fol- 
lows:—A suit was filed (O. 8 No. 160 of 1927) 
to recover Rs, 1,722-10-0 with interest by 
ths plaintiff Ismail Hussain against two 
-defendants on the following allegations. 
The amount claimed due to the plaintiff 
primarily by the 2nd defendant. But the 
2nd defendant being also indebted to the 
lst defendant, he sent 19 bales of piece 
goods to the 1st defendant, instructing him 
to pay off the amount due to the plaintiff 
“and out of the balance of the amount to pay 
himself. ' But the Ist defendant has not 
paid the money or sent any bales equivalent 
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- decree of Beasley, Jd. 
‘claims 


‘claims, a matter which, 


we FY ~~ 
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in value to the amount claimed by the 
plaintiff. This suit was decreed by 
Beasley, J., (a8 he then was) on 28th ` 
January, 1928. In the meantime a Com- 
missioner was appointed to take charge of 
the goods and afterwards he was directed 
to sell the goods. A certain. amount was 
realised and is now in Court, Meanwhile 
certain other creditors of the 2nd defendant,. 


“about 5 of them, obtained decrees in various 


Courts and obtained orders of aitachment 
against the goods on dates beginning from 
27th May, 1927, onwards. ., They now claim 
to be paid the amounts of their decreeg 


. from out of the amountin Court represent- 


ing the sale proceeds.of the bales. The 


. plaintiff and the lst defendant in the suit 
“want to be paid their amounts out of the 


sale proceeds because they hold first and 
second charges over the goods under the 
These other credi- , 
tors of 2nd defendant allege that the 

0f the plaintiff and Ist de- 
fendant and their charges are bogus 
of course, . has 
not been gone into, and cannot be gone 
into, without a regular. suit in which both 
sets of parties are impleaded. The only. 
question that now arises is what is the. 


- order that should be.passed and who should 


be referred to a regular suit in which the 
substantial question between the parties 
should be tried, namely, how far the claims 
of plaintiff and ist defendant are bogus 
claims. Our brother Waller, J., passed an 
order directing that surplus amount that 
may reniain after deducting the sums due 
to the plaintiff and the lst defendant should 
be paid to the various decree-holders from. 


“it. Healso observed that the plaintiff and . 


the lst defendant should prefer claim 
petitions before the attaching Oourt. The 
present appeals before us are filed against 
this order of Waller, J., and the second part 
of the order is particularly attacked before us. 
Now the plaint in O. 8. No. 160 of 1927 
mentions the main fact relating to the charge 
of ihe 1st defendant over 19 bales and para. 


.5 may be taken to be.an allegation that the 
plaintiff himself has got a charge over some 


balee, the value of which is equivalent to 
his claim. The prayer is not worded as 
one claiming a charge.decree. But the decree 
awarded by Beasley, J., expressly declares 
that the let defendant has got a first charge 
on the amount realised by the sale of the 
goods under the two security letters of his 
dated Ist July, 1926, and 21st October, 1926. 
It also declares that the plaintiff will have a 
second charge on the sale proceeds on 
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another ground which it ie unnecessary 
to set forth in detail. We must takeit 
that Beasley, J., construed the plaint in 
- 6.8. No. 160 of 1927 to be a plaint alleging 
a charge in favour of plaintiff subject toa 
charge of Ist defendant and acting on that 
basis he has awarded a charge decree. Now 
it is an established principle that no person 
' whois nota party to asuit on a mortgage 
praying for a sale, whatever, the nature of 
the right he might claim, can intervene in 
the execution of that decree. He may bea 
“person claiming a paramount title to the 
property mortgaged ard he may allege that 
the mortgage or charge does not bind him, 
or sucha person may bea creditor of the 
mortgagor who alleges that the mortgage 18 
a bogus mortgage as in this case. But, what- 
ever the nature of the ground on which he 
wishestoresiet the mortgage decree, he can- 
not intervene in the execution of fhat decree. 
In support of this principle it is enough to 
refer to Deefholts v. Peters (1) and Sanwal 
Das v. Bismillah Begam (2). The principle 
‘of those decisions is this:—that the charge 
'deeree-holder is entitled to the benefits of 
his charge decree in execution of ihe decree 
'and any other person who refuses to be 
"bound by.the decree on whatsoever ground 
it may be, has got to file a regular suit for 
the proper relief. In the present case 
the respondents attaching creditors would 
all be entitled to file suits or they may 
‘jointly file a suit alleging that the claims of 
plaintiff and lst defendant ‘in O. S. No. 160 
1997 are bogus claims and if they succeed 
they will be entitled to recover the full 
amounts of the decrees out of the mounts 
"How to be drawn by the plaintiff and lst 
defendant in executionof O S. No 160 of 
X997; but, until such a suit is filed by them 
‘and it is found in their favour, the charge- 
decree must have its course. We, there- 
fore, think that the order of our brother 
Waller, J., refusing to pay down the 
‘amounts to the plaintiff and Ist defendant 
cannot be sustained. Full effect must be 
given to the decree of Beasley,J., or, in other 
‘words, the amounts claimed by the plaintiff 
‘and Ist defendant must be paid out ofthe 
‘amounts lying in Court. So far as the 
‘balance, of course, is ‘concerned, there can 
"be no question that it can be paid to the 
respondents. Butin view of the allegations 
of the respondents we think that we ought 
to make the payment of the amount con- 
ditional on the plaintiff and - the lst defend- 


! 7 | | 
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ant giving security. They will give security 
for the amounts.they draw to the satisfac- 
tion of the Registrar according to the usual 
practice. The respondents will file their 
suit within three months after this date, 
and, if such suit is not filed, the order 
directing the plaintiff and Ist defendant 


‘to-give security will be vacated and they 


will retain the amounts drawn uncondi- 
tionally: But if such a suit is filed, the 
security will enure to the benefit of the 
respondents, creditors, until that suit termi- 
nates in their favour. We- modify the 
order of the learned Judge accordingly. In 
each of the appeals of the contesting 
creditors (respondents) who obtained money 
decrees, will pay the costs of the appellant 
proportionate to the ‘interest they claim. 
We make no order as to costs in the Original 


' Order modified, 


"Court. 


"V. N. Y. 


MADRAS HIGH COURT. 
Seconp Orvin APPEAL No. 2253 or 1927. 
AND 
CiviL MiscELLANEoUS PETITION No. 2893 
or 1929. 

August 6, 1929. 
Present:—Mr. Justice Anantkrishna Iyer. 
SAYYAPUREDDI ABBAYYA DHORA 

alias APPAN DHORA AND OTBERS— 
DEFANDANTS— APPELLANTS 
versus. | 
SAYAM APPANNA DHORA AND OTHERS 
—PriINTIFFA— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 114—A4d- 
verse possession—Agreement to execute usufructuary 
mortgage—Possession for over 12 years under agree- 
ment, effect of. l 

A mere agreement to mortgage does not create any 
interest in the property. [p. 196, col. 2.| 

A limited interest in the property could be acquired 
by adverse possession as wellas absolute interest, and. 
the quantum of interest acquired depends upon the 
animus with which possessionis held by the person 
in actual possession of the property. [ibid ] 

-Where a person obtains possession under an agree- 
ment to execute an usufructuary mortgage, the effect 
of such possession for 12 years would be only to 
createa valid usufructuary mortgage right in the 
mortgagee after the expiry of 12 years, and for the 
amount of the loan advanced; he could not in such 
circumstances claim to be the absolute .owner of the 
property  [ibid.] 

Ramalakshamma v. Ramanna (1, Madhara v, 
Narayana (2) Sontyana Gopala Dasce v Inaputalapula 
Rami (3), Nadcpena Appamma -v. Saripillat Chinna- 
nadu (4) and Varada Pillai v. . Jeevarathnammal- (5), 


f 


19b 
. Second .appeal against a decree of the 
Court’ of the. Subordinate Judge, -Viza- 
gapatam, in Appeal Suit: No. 3 of 1996 pre- 


. Bented against tbat. of the Court of 
. the ‘District Munsif, . Chodavarm, in 
Original Suit. No. 29 of 1972. mE 

Mr. P. Somasundaram, for the Ap- 


. pellants. 


[d Y. Suryanarayana, for the Respond- 
ents, 


` JUDGMENT .—In this case, the learned 
Advocates who appeared for the appellants 
and the respondents represented to me that 
. appellants Nos. 1, 2 and 3 have compromised 
the matter which is the subject of this second 
appeal with the respondents and that-so 
. far as the said appellants Nos. 1, 2 and 3 are 
concerned they withdraw the appeal. The 
second appeal will accordingly be dismissed 
.80 far as appellants Nos. 1, 2and 3 are con- 
cerned by reason of that agreement without 
costs. I have to proceed with the second 
appeal in so far as the other appellants are 
concerned. 
The original suit was instituted by two 
plaintiffs, of whom the 2nd plaintiff is the 
brother's son of the Ist ‘plaintiff, to redeem 
.& usufructuary mortgage outstanding in 
. respect of the suit properties. The plain- 
tifs’ case was that on the l9th of August, 
1893, the Ist plaintiff and the late Rama- 
" murty Dhots, who was the paternal uncle’s 
grandson of.the 1st plaintiff, borrowed from 
the Ist defendant Re. 800 and executed on 
a properly stamped paper an agreement 
stipulating that -a usufructuary mortgage 
. deed will be executed and registered. The 
defendant was put in possession of the pro- 
perty as soon as he paid Rs,-800 to-these two 
persons. "The plaint proceeded to.state fur- 
.ther that subsequently: a--portion of -the 
mortgage amount, namely, Rs. 291; was re- 
paid to the mortgagees on the llth.of May, 
1907, and that Ex. F-was executed .by. the 
.morigagees in favour of the Ist plaintiff 
agreeing -to credit this amount of Rs, 291 
towards the mortgage amount. The plaint 
finally.stated that, when asked: to receive 
the balance of money and to -surrender 
-possession -of the properties, the defendants 
did not do so: and consequently, the present 
suit was brought to-redeem the property on 
payment of the :amount due. under ‘the 
mortgage, _ uu 
: The defendants pleaded that the. proper- 
‘ties -were, their own .and denied ,the: /agree- 
ment.. They.also-denied Ex. Fx which. evi 
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dences part payment of the.sum of Rs, 291- 
-Both the lower Courts “held that the’ defen- 


dants have not proved ‘that they have eny 
title to the' properties other than. the.title. 
derived by them by reason of having got 


possession from the plaintiff's ancestors as 


mentioned above. They also find that Ex: . 
isa genuine document and that the same 

was executed by the mortgagees to the 
ist plaintiff. On these findings of fact, the 
only point of law’ available for the learned 
Advocate for the-appellants to argue in this 


second appeal is this.” Since the mort- 
gagors did not exécute 'a mortgage docü- 


ment, duly stamped and registered, evidenc- 


ing this transaction of usufructuary mort- 


gage in respect of Rs. 800,-it cannot be said 
that a mere agreement to mortgage creates 
any interest in the property, and cónsé- 


quently their admitted possession from 1803 


e 


1 


for & period of much more than 12 yéar& has 
enabled them to acquire an absoluté-titlé to 


the property. I.am unable to accept this con- 


tention, The mere fact tliat'a “person is:-in 


possession for more than 12 years does not, 


‘when there is the ‘absence of an animus on 


his part to claim absoluté title’ in’ fhe pro- 
perty, élothe, him with absolute right'at the 


end of 12 years, when the animus'to bein 


„possession only as -usufructuary mortgagee ` 


for Hs. 800 is proved. A limited '- in- 
terest in the property ` could” ‘be ac- 
quired by adverse possession. as' well 
| absolute ‘interest, “and” the quar- 
tum vf interest acquired depends: upon 


the animus, with which possession is.held 


by.the.person in actual possession of “the 


property.. This is made quite clear^by 


several decisions of'this Court, It is only 
necessary. to quote the decisions in Ramalak- 
shamma v. Ramanna (1) and’ Madhava ' v. 
Narayana (2). In a case where it was found 
that there was an. agreement to execute à 
usufructuary mortgage and that it was 
under that agreemeni that the defendant 
came into possession then, though | the 
usufructuary mortgage-deed contemplated 
had not been executed, it must be takén 
that the:defendant had been in ‘Possession 
only as a usufructuary mortgagee for the 
amount of the loan advanced. No doubt, 
in the absence of a registered: mortgage 
deed he would not have acquired" an ine 
defessible title as such usufructuary mort- 
gagee before the expiry of 12 years, because 
& registered document is required in 
such a case by the Transfer of Property 
MANG se oat A 4x demi ay Bh ak a Ue - a4. wees gs D G 


)9 
) 9 M, 244; 10 Ind, Jur. 61,. 


t M. 482; 13 I. A. 147; 4 Gar, P. O. J, 728, 
2 s Py er 


1231; 0,1990: 


case is to make that title of: his indefeasible, 


' which would have accrued to him if a re- . 
gistered mortgage-deed had been executed | 
In .the ‘case in. 


an „the first instance. 
Sontyana Gopala.Dasee v, Inavutalapula 
Rami (3) the .defendant was- in pos- 


session. under a mortgage for more than 
Ayling and Odgers, JJ., held . 


12. years. ( 
that the effect of possession for 12 years was 
to create a valid’ mortgage rizht in. the 
defendant, and that the defendant by reason 


of such possession for 12 years had not 
acquired.abaolute title in the sense that a. 
suit would not be maintainable to redeem 
him. A similar ease.arose in Nadepena: 
Appamma v. Saripilli Chinnanadu  (4).. 


There an. unregistered usufructuary mort- 
gage was executed. The defendent got in- 
to possession ; but no registered document 


as.required by law having been executed, . 


though the amount of the mortgage was 


above Rs. 100, the quection arose as.to what. 


would. be. the effect of possession for more 
than 12 years. Ramesam, J., agraed with 
Venkatasubba Rao. J., that the effect of such 


possession would be only to create a valid - 


usufructuary mortgage right in the mort- 


gagee after the expiry of 12 years, and that. 
he. could. not in such circumstances claim. 


to.be the. absolute owner of the property. 


That position seems to: be clear also from. 
the decision of the Privy Council in Varada 
Pillai v. Jeevarathnammal (5).' It being. 


thus clear that the effect of 12. yeers pos- 
Session in such circumstances will be only 


to create at the end of 12 years such valid. 
title as mortgagee, which he would have. 
had, had there been a duly registered docu- 
ment as. contemplated by the parties, the. 
plea that the. suit is barred by limitation. 


could not, in the circumstances, be sustain- 
ed.. Findings regarding. the agreement 
of 1893 and. the genuineness of Ex. F being 
questions of fact, they could notbe re- 
opened in second appeal. The result is 
that the second .appeal, so. far as. appel- 
lants Nos. 4, 5 and. 6 are concerned, will 
be dismissed on the merits, with costs. . 
VN Vi, x 2 Appeal dismissed. 


- (8) 64 Ind. Cas. 328; 44 M. 946; (1921) M. W. N. 385; 
41 M: L. J. 194; 13 L. W. 685. ` ; 
- (4).79 Ind. Oas.510; 45 M. L. J. 687;- (1923) M. W: 
N:825; 33 M. L. T. 146; 19 L. W.-27; A. I. R. 1994 
Mad. 292; 47 M. 203. ! 
(5) 53 Ind. Cas. 901; 43 M. 244: (1999) M. W, N. 724; 
10 L. W. 679; 24 C. W, N. 346: 18 A. L. J. 274: 2 U. 
P. L. R. P. O. 64; 22 Bom. L, R. 444; 46 I. A. 285; 38 
M-L. 3.313 (P. O.).: : 


` 


* 1872), ss. 60, 101, 102— Secondary évide 


~ missibility of evide 
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Act to.create. present legal title. But the , 
effect of possession for 12 years in such a. - 


MADRAS HIGH COURT. : 
GEcoND OrvıL APPBAL No. 985 or 1926, - - 
November Z1, 1929. 
Present:—Mr. Justice Qurgenven. 
SUBBARAYALU NAIDU AND OTHERS— | 
- _DEFENDANTS——APPELLANTS: l l 


l VETSUS: i ` 
‘VENGAMA NAIDU—PLAINTIEF | 
l — RESPONDENT. : 

Civil Procedure Code (Act V of 1908), O. VII, r, I" 

Cause of action—Burden of proof—Hvidence Act (I of 
| N | nce—Omaission 
to give notice to opposite party for. production—Ad- 
nce. . 

Under O. VII, r.l(e), Civil Procedure Code, the * 
plaintiff hasto state when his,cause of action arose 
and it liesupon him to substantiate that;statement,. 
and to cast the burden on the defendants would ran’ 


- counter to the provisions of ss.101 and: 102 of the" 


Evidence Act. [p. 199, col. 1.] 
"Where there is no admission of liability. by defend-, 
ant the plaintiff must prove everything that is requir- 


' “ed to entitle him to a decree. [ibid] 


Under s.66 ofthe Evidence Act secondary evidence 
may not be given unless the party proposing to give’ 
it has previously given to the party in whose posses- 
sion or power the document is, such notice to produce 


. it asis- prescribed by law or asthe Court considers 


reasonable. Omission to give such notice is a fatal 
objection to the admissibility- of secondary evidence. 
[p. 198, col. 2:] | | | 

Second appeal against the decree of 
the Court of Small Oauses, Trichinopoly,. 
in Appeal No. 62 of 1925, preferred against, 
that of the Court of the Additional. 
Distriet Munsif, Kulitalai, in O. S. -No. 209 
of 1923, ee ee os w 

Messrs M. S..Vaidyanatha Tyer, M.- 
KrishnaBharathi and B. Venkatasubbiah, for, 
the Appellants. | g 

Mr. K. V. Sesha Ayyangar, for the Re- 
spondent. | 


JUDGMENT.-This second appeal is 
preferred by defendants Nos: I and 2 against 
the deeree of the Court of Small Causes of 
Trichinopoly reversing. the decree of the 
Additional District - Munsif of Kulitalai 
dismissing the plaintiff's suit upon a 
promissory note, . The plaint alleged that 
the defendants jointly: executed a’ pro- 
missory -note for Rs. 500 in June, 1919, 
to Viraswami Naidu, the divided brother 
of the plaintiff. -© Viraswami Naidu died in 
October, 1919, and-about a month.before 
his -death executed a settlement deed 
Ex. A, making his “brother the plaintiff 
manager for the purpose of applying 
certain properties to ‘charitable objects. 
One of the items of property named in 
the deed was the suit promissory note. 
This note was not produced in the case, 
the allegation in Ex. A being that it 
was- with Viraswami:Naidu’s wives, with 
whom be had quarrelled, A question for 
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. decision in second appeal . is whether 
ihe ‘entry relating to this promissory 
note in Ex. A is evidence of its exist- 
ence upon which a decree against the 
defendant.can be passed. The lst defend- 
ant who contested the suit denied having 
` executed any such note. His brother, the 2nd 
defendant was.ex parte, The learned Sub- 
ordinate Judge in reversing the District 
Muneifs judgment has held in brief that 
Ex. A is evidence against both-the defend- 
ants, that they are -in collusion with 
Viraswami Naidu's widows and that, there- 
fore, they’ could produce the note if they 
80 pleased,’ He further considers. that 
the onus .of showing that. the debt. is 
time-barred lies on the defendants.. - 

It is virtually conceded that ib is impos- 
sible to support the 
affects the 2nd defendant. The settle- 
ment'deed names the Ist defendant only 


as.an executant of the noté. The plaint ` 
avers that. both the defendants executed ` 


it but there is no evidence. whatever to 


show that the 2nd defendant joined in ` 
doing: so, - The learned Subordinate Judge: 


considers that it is immaterial whether- 
it was executed by the Ist defendant 
alone or by both the defendants, apparently. 
on the ground that the lst defendant's 
action bound his brother. There is no. 
proof of any circumstances which would: 
substantiate this view .and.since the claim 
proceeds on the. footing that. the 2nd 
defendant was an executant it must be 
found that there is no evidence to establish 
it, | | 


Turning to the case against the lst’ 


defendant the first question which arises 
relates to the admissibility of Ex. A as 
secondary evidence of the existence of 
the promissory note. There is some doubt 
whether Ex. A is even secondary evidence 
as defined in s. 63 of the’ Evidence Act. 
But assuming it to be so, it was in- 
cumbent. on the plaintiff before making 
use Of it to satisfy. the requirements of 
BB. 65 and 66 of the Act, His case as 
disclosed by the notice Ex; I which he 
sent to the Ist defendant and -by his 
plaint was that the note was in the 
custody of the. widows. Indeed upon 
this ground he impleaded them as 3rd and 
: 4th defendants. The learned Subordinate 
Judge as I have said, inferred collusion 
between the widows and the Jst and 
2nd defendants. But though there may 
be something to be said for this view, 
. there. is no evidence whatever that these 
defendants were. at the time. of. suit in. 
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possession of the note and it must be 
taken, I think, on the allegations made 
that the plaintiff had committed himself 
to the position that the widows possess- 
ed “it. Under s. 66 secondary evidence 
may. not be given unless the party pro- 
posing to give it has previously given to 
the party in whose possession or power 
the document is, such notice to produce 
it as is prescribed by law or as the- 
Court considers reasonable. If it could 
be held upon the- pleadings that the 
alleged executants of the note had. it in 
their possession, under the proviso to 
that section the Court might well have 
dispensed with notiee since the only con- 
testing defendant had denied its execu- 
tion in the case of the widows, however, 
I can see no sufficient ground for pre- 
suming that the notice would be in- 
effectual. The omission to give notice to 
the persons said to possess the note appears 
to me to be a fatal objection to the 
admission of Ex. A as proof of the pro- 
missory note and upon that'ground alone, 
therefore, the suit must I think fail It 
has been suggested that the inadmissi-’ 


‘bility of Ex. A. was not upon that ground 


challenged before the lower Courts. But 
that the question of its admissibility "was: 
in general dispute is, I think, clear from 
the passage in para. 8 of the Dis- 
trict Munsifs judgment and from the 
general line of argument adopted by the 
Subordinate Judge. ; i 
' Since I hold that the suit must fail 
for lack of legal evidence of the claim, 
it is scarcely. necessary to discuss the 
other points raised. Granting that Ex. A 
can be used “as secondary evidence, I 
think, it may be employed to prove the 
promissory note under s. 32 (7) of the 
Evidence Act read with s. 13 (a), since . 
the settlement deed constitutes a trans- 
action by which right was asserted. I 
may refer to the judgment of Ayling, 
J., in Saripalli Venkatarayagopala Raju 
v. Fota Narasayya (l) for an illustration 
of the, significance of the word ''by' 
occurring in 8. 13 (a). l _ 
There remains the question of. limita- 
tion. The plaint refers the execution of 
the promissory note: to June, 1919, Evi- 
dence was.produced in the suit-the effect 
of which was to .show that it was 
executed in March to May, but this 
| was disbelieved by .both the 
Courts. There is, accordingly, no -evidence 


.(1) 26 Ind, Cas. 747; (1914) M. W. N, 179. 


128 1, 0. 1930 


whatever on 


ed. In these circumstances the learned 
Subordinate Judge has laid the onus 
- upon the defendants to show that the 
enote is barred. I doubt very much whether 
this is a correct view of the law, Under 
O. VII, r. 1 (e), Civil Procedure. Code, 
the plaintiff has to state when his cause 
of action arose and I incline to ihe view 
that it lies upon him to substantiate 
' that statement, a view which appears to 
me supported by Mahomed Ibrahim v. 
Morrison (2), Mahomed . Ali Khan v. Khaja 
Abdul Gunny (3) and the Privy Council 
judgment in Lal Chand Marwari v. Ramrup 
Gir (4). To cast the burden on the defend- 
ants would.seem to run counter to the 
provisions of ss.101 and 102 of the Evi- 
dence Act. The case in Radha . Prasad 
. Singh v. Bhajan. Rai (5) would appear to 
be authority to the contrary but it re- 
lates only to a case where -a defendant, 
admitting the debt, pleads that it is 
barred. In such circumstances it may 
well be that he has to prove this plea. 
Where, however, there is no such admis- 
sion, I think the plaintiff must prove 
everything that is required to entitle 
him to a decree. ` 

I find. that the plaintiff hes failed to 
substantiate his claim against both the 
defendants and accordingly I ailow the 
second appeal, set aside the decree-of 
the lower Appellate Court and restore 
that of the District Munsif with.coststo th 
appellants throughout. ; 

V.N.V. Appeal allowed. 

(2) 5 O. 36. 

(3) 9 O. 744; 12 O. L, R. 257. 

(4)93 Ind. Cas.280; 5 Pas. 312:24 A.L 
I. R. 1926 P. O. 9; (1926) M. W. N.903; 7 P. 
430. L. J. 249; 50 M. L.J.289; 30. W. N 3 
W. N. 721; 28 Bom. L. R. 855; 42 T.L. R. 159; 5 
A. 24 (P. O.). 

` (5) 7 A. 677; A. W. N. (1885) 202. 


MADRAS HIGH COURT. 
SgOoND OivinL APPEAL No. 530 or 1926, 
October 1x, 1925. 


Present:—Mr, Justice Anantakrishna Iyer, 


"DAKSHNAMOORTHI PATHAN— 
PLAINTIFF—APPELLAN'T 
versus 
. KRISHNASAMI KADAVARAN AND 
OTHERS— DEFENDANTE— RESPONDENTS, 


Limitation Act (LX of 1908), Sch. I, Arts. 181, 182 (2) 


—Suit to enforce two mortgage-deeds— Combined decree 


—Appeal in respect of one mortgage—A pplication jor 


passing final decree in respect of portion of decree 
notappealed | against —Limitation—Starting point— 
Theory of compound decree. ; 

When there is an appeal from a preliminary decree, 


I 
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the record as to when 
the alleged promissory note was execut- 
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time will run for an application for a final decrea 
only from the date ofthe decree of the final Court 
of Appeal preferred against the preliminary decree 
irrespective of whether the appeal relates to the whole 


decree or not. [p.- 201, col. 1 


here ina suit to enforce two mortgage-deeds in 


. respect oftwo different sets of properties against 


different defendants, a combined decree was pass- 


ed but an appeal was filed in respect of one of the 
mortgages: 


Held, that the starting point of limitation for filing 
an application for a final decree even as to the 
mortgage not appealed against, was the date of the 
appellate decree. [p. 203, cols.1 & 2.] 

[Case-law considered. ] 

Second appeal against the decree of the 
Oourt of the Subordinate Judge, Tanjore, 
in Appeal No. 38 of 1925, preferred against 
that of the Court of the District Munsif 
of Tanjore. 


Mr. K. P, Ramakrishna Iyer, for the Ap- 
pellant. 


me A, Raghunatha Rao, for the Respond- 
ents. : 
J UDGMENT.—The plaintiffs applica- 
tion for the passing of a final decree for 
the sale of the hypotheca in pursuance of 
the preliminary decree passed in his 
favour on Ist February, 1918, fixing the 
time for payment as 1st August, 1918, 
though allowed by the District Munsif, was 
disallowed by the learned Subordinate 
Judge of Tanjore on the ground that the 
petition was barred by limitation under 


Art, 181 of the Limitation Act. The plaint- 


iff has preferred this second appeal. ' 

Original Suit No. 47 of 1917 was a suit 
instituted by the plaintif to recover money 
due on two hypothecation bonds, dated 
the 30th November, 1998 and 7th November 
1914, respectively, the first bond compris- 
ing plaint items Nos. 1 to 3, while the 
second comprised plaint items Nos. 4 and 5. 
The mortgagor was the lst defendant and 
his son the 2nd. The 3rd defendant claimed 
title, as auction-purchaser, to items Nos. 4 and 
9, while the 4th defendant wasa private alie- 
nee of items Nos. lto 3. The preliminary 


decree passed by the first Court is dated © 


lst February, 1918, and the time fixed for 
payment was lst August, 1918. An appeal 
preferred by the 3rd defendant making the 
4th defendant also asa party respondent 
along with the plaintiff and defendants 
Nos. 1 and 2 was allowed in his favour on 
14th February, 1919, and the interest of 
the 3rd defendant, if any, in items Nos. 4 
and 5 was declared not liable for the mort-. 
gage amount. The second appeal prefer- 
red by the plaintiff was dismissed on 3lst 
March, 1921, the plaintiff's present petition 


. for the passing of a . final decree’ was: filed 


on 25th March, 1924, i. e., within 3 years 
from the date of the High Court's decree, 
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but beyond 3 years after the. preliminary 


decree passed by the First Court on. lat. 


February, 1918, and also beyond 3. years 
from the ‘date fixed for payment, (Ist Au- 


gust, 1918). In these circumstances the legal" 
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. and the decree 
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passed by the. Appellate. 
Court on 3rd defendant's Appeal. No. 195: 
of 1918, dated 14th Februaey, 1919.- Here- 


, under are set out the above two decrees:—. 


Extract. from the Munsif's.Decree. 


representative of the 4th defendant raised- 
objsction to the passing of a final decree on.. 
the ground that the application was barred. 
by limitation. 


"It is hereby declared that the amount e 
due to the plaintiff sn. account of principal, 
interest and costs calculated upto the. lst’ 


_ day of August, 1918, is Rs. 418-4-3, and that : 
The first Court overruled the contention the principal sum of Rs. 997. (Rs 82: 


and held that the period of limitation for ' principal for the first bond, Ex..A, : and: 
the petition for passing. the final decree was. - Rs, 145 principal for the 2nd bond, Ex. B). 
to be calculated from the date ofthe High shall carry interest at the rate of six per s 
Court's decree—31st March, 1971. The Dis- , cent. per annum until realization and it is. 
trict Munsif accordingly passed a final decreed as follows:— 
decree for the sale of the hypotheca. The’ That if the defendants pay into Court. 
4th defendant's legal representative pre- the amount so declared due,.on or before.- 
ferred an appeal, and the lower Appellate the said Ist day of August, 1918, the. 
Court held that the starting point of limi- plaintiff shall deliver up to the defendants 
tation was not the date of the High Court's - or to auch person as they appoint all do-. 
decree, but the date fixed for paymentin  cumentsin his possession. or power relat-. 
the preliminary decree passed by the Dis- ing to the mortgaged property and shall, if 
trict. Munsif. The learned Subordinate . go required, transfer the property to the de- 
Judge was of opinion that the decree must . fendants free from the mortgages and from. 


in effect be treated as a ‘compound deeree," 


one passed in respect of the mortgage Ex. A 


for the amount due thereon; and the other: 


all incumbrances created by the plaintiff or 
any person claiming under him. That 
if such payment is not made on or before 


in respect of mortgage Ex. B for the 
amount due thereon, the amount due under | 
each mortgage. being separately decreed 
and the properties covered by mortgages 
being separate. He held that the appeal 
and the second appeal relating to mortgage: 
under Ex. B only could not affect the. 
starting’ point of limitation in respect of 
the portion of the decree regarding the mort- 
gage under Hx. A, though written in 
one. paper; he held that the decrees 
were really two, and that the plaintiff 


the said let day of August, 1918, the mort- 
gaged property or a sufficient part thereof. 
shall be sold subject to the following 
directions, namely, that plaint items Nos. 1 
io 3 shall alone be sold for the recovery. 
of the amount due under Ex. A with sub- 
sequent interest and proportionate costs: 
calculated up to Ist August, 1918, viz, 
Re. 145-2-10 and plaint items Nos. 4-and ..5. 
alone shall be sold for the recovery of the. 
amount due under Ex. B with subsequent 
interest and proportionate costs calculated - - 


ought to have applied for the passing up to Ist August, 1918, viz, Rs, 270-1-5 
of the final decree in respect of the. and that the proceeds of the sale after 
properties covered. by. Ex, A within defraying thereout.the expenses of the sale - 


3 years from the date fixed for payment 
(Ist August, 1918) and not having done sọ, 
the plaintiff's right was barred. He relied 
on the decision reported in Christiana 
Benshawm v. Bénarsi Prasad Chowdhury 
(1), and' observed that the decree in the 
present case was a "compound decree" be- 
ing an incorporation of two decrees, and as 
the appeal preferred by the 3rd defendant 
did not imperil the decree passed on the 
first mortgage Ex. A, the period of limita- 
tion for the present application started 
from. the date fixed in the preliminary 
decree.. l 

It is, therefore, material to get out the 
terms of the preliminary decree passed on 


lst February, 1918, by the Distriet Mung; 
. (1) 22Ind, Oas. 685; 19 0. W. N. 287. unsif, 


be paid into Court and applied in -payment 
of what is declared due to the plaintiff - - 
as aforesaid together with subsequent in- 
terest and subsequent costs and that the 
balance, if any, be paid to the defendants, 
personal remedy against the first defend- 
ant and the family properties of defendants 
Nos. 1 and 2 is not barred.” MEN 
Extract from the Appellate Court Decree. 

"This Oourt doth, allowing the appeal 
and modification of the decree of the lower ^ 
Court order and decree thatthe interest of 
the 3rd defendant (appellant) if any, in 
items Nos. 4 and. 5 of the plaint mentioned 
properties (described hereunder) be and 
hereby is notliable for the amount due to 
the plaintiff: (ist respondent) under his se- . 
cond hy pothecation bond." : 


Z æ 
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""This.Oourt doth.fürther- order -and de- 
cree that the . plaintif (lst respondent).do 
pay..ío: the appellant (3rd - defendant) 
Rs.6 for his costs in the lower Court and 
Rs. 42 for his costs in this appeal. - 

“The article applicable -to an: application 
for the ‘passing of a final decree is Art. 181 
ofthe Limitation Act; the period is three 
years,-and the time begins to run “when the 
right to apply aecrues.". It.has now been 
held by all the High Oourts in India, and 
also by the Privy Council, that when there 
isan appeal from a preliminary decree, 
time ‘will run for. an -application for- a 
final. decree only from the date of the decree 
of the finalOourt of Appeal preferred against 
the preliminary decree. See the decisions 
of the Full Bench of .the Allahabad High 
Oourtin the case reported in Gajadhar 
Singh. Kishen Jiwan Lal (2) also Nizam: 
` ud- Din Shah.v. Bohra Bhim Sen (3), Jayanti 
Venkkaya v.:Damisette Sathiraju (4), Sub- 
barayalu Nayudu v.. Sundararaja Nayudu 
(5), Mahabir.Prasad v. Kanhaiya Lal (6), 
Uma Charan Chakrabati v. Nibaran Chandra 
Chakarbarti (7),-Jawad Hussain v. Gendan 
Singh (8).and Fitzholmes v. The. Bank of 
Upper India (9). This position is clear and 
finally settled. But it.is argued that the 
above cases: were not cases where what has 
been called in these proceedings a “ com- 
pound decree " had been passed, which, it 
is argued, should be taken to .be two sepa: 
rate'decrees, andit is urged that in such 
cases the circumstance that an appeal was 
preferred against one of the “ compound 
décrees." should not be taken to extend the 
period of limitation applicable to an appli- 
cation -for passing a final decree. The 
‘reply urged to this argument was that simi- 
lar. questions have been considered by 
Courts in.connection with the applicability 
of Art. 182 of the Limitation.Act. and -that 
in such cases Courts have held that in cases 


| 2 49.Ind. Cas. 93: 39 A. 641: 15. A.L. J. 734. 

3) 43 Ind. Cas. 870; 40 A. 203; 16 A. In J. 85. 

(4) 64 Ind.-Cas. 470: 44 M. 714; 41 M. L. J. 117; 14 E. 
18 | 


W. 180. 
, (5) 48 Ind. Cas. 185; 35 M. L. J. 507. 
(9 74 Ind..Cas. 372; 21 A. L. J. 526; A.. I. R. 1924 
1. 99 


All. 99. 
' (7) 75 Ind. Cas. 2; 37 O. Li J. 452; A.I. R. 1923 Oal. 
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(8) 98 Ind. Cas. 499; 6.Pat. 24; 94 A; L. J. 765; A; 
L.R. 1926 P. O. 93; (1926) M. W. N. 591;44 O.'L. J. 
63; 3 O. W.N. 690; 24 L. W. 394; 7.P. L. T. 575; 31 
Q. W. N. 58; 51 M: L. J. 781; 28 Boi. L. R, 1395; 53 I. 
A, 159 (P. 0). ~. | | i | 

(9) 100 Ind. Cas. 22;: 8 Lah: 253; 25 A. L. J. 78; A. T. 
R.1 
R 


O. W. N. 181;.28 17; 5 
W. N; 444; 2511. W. 722; 45 O. L. J. 297; 29 Bom. L.. 
. 282; 8 P. L, 1.377; 54I; A; 52 (P, O), ©- 
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927 P. O 25; (1927) M. W. N. 87; 38M. L. T. 46:4 - 
..28 P. L. R. 117; 52 M. L. J.. 366, 31 C. 
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"where a-decree gave different reliefs against 


different defendants, and appeals were pre: 
ferred.only in respect of-a portion. of the . 
decree against some defendant or' relating 


to some reliefs only, that the period of limi: 


tation for executing any portion of the 


"decree would begin-to run only from the date 


of the final decree passed on appeal. The 
decision of the Full Bench of the: Madras 
High Court in the case reported as Kristname 
Chariar-.v. Mangammal(10) was relied on. 
Reliance was also placed on the decision of 
SirJohn Wallis, C.'J., and Oldfield, J., in 
the case reported in Jayanti Venkayya v. 


. Damisette.Sathiraju (4). The decision ‘in . 


Jayanti .Venkayya v. Damisetti Sathiraji 
(4) was under Art. 181 of the Limitation 


. Act, and the learned Judges héld that an 
application for a final decree is governéd by 


Art. 181 of the Act and the starting point in 
cases where there has been an appeal from 
the preliminary decree is the date of the 
appellate..deeree whether ‘the latter con- . 
firmed or varied the preliminary decree. 
Their Lordships observed: -“ It would be 
strange-if a different rule were applicable 
under Art, 181 as regards applications fora 
decree-absolute where the preliminary de- 
cree is under appeal,an:. application go - 
much resembling an application: for execu- 
tion that, under the repealed chapter of the 
Transfer of Property Act, it was held by this 
Oourt to be one.” . . < i 2 

The learned Advocate for the respondents 
relied on the decision of the Oalcutta High 
Court in the. case reported as- Christiana 
Binshawn v. Benarsi-Prasad Chowdhury-(1), 
The learned Juoge, Coxe, J., observed : " It 
seems to'me that the present case shows the . 
wisdom of adhering to the view 'taken. in 
Hur Prashad Roy v. Enayet Husain (11), 
that in dealing with: the question of limita- 
tion in these cases we should see whether the 
original decree was really one decree or -am 


. Incorporation of several decrees, and whe- 


ther the: appeal against it imperilled the 
whole.deeree or not. Evidently, the- words 
"where there has been an appeal" in Art; 182; 
cl. 2, ofthe Limitation Act, mean “where 
there has been an appeal against the decree 
or order for the execution of which an ap- 
plication is made.” ‘With reference to: this, 
the first observation I have to make is that: 
the learned Judges were there considering'a ` 
case under Art. 182 of the Limitation Act,- 
and were of opinion that unless-the decree - 
of the Appellate Court imperilled also. the 
portion of the decree not. appealed..against, 
(10) 26 M.91. ANG MM 
(11) 2 0. L. R, 471, > 
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limitation for execution.of the unappealed 
portion will begin to run from the date of 
the original decree, and not from the date 
of the final appellate decree. This view is 
against the decision of the Full Bench of 
this High Court in the case reported in 
Kristnama Chariar v. Mangammal (10). In 
fact asimilar view expounded in Muthu v. 
Challappa (12) was overruled by the Full 
Bench inthe. case reported in Kristnama 
Chariar v. Mangammal (10). In the judg- 
mentof Benson, J.,it is observed :—"'' There 
is no indication in that Article (179 of the 
old Limitation Act corresponding to 182 of 
the present Act) that the Legislature intend- 
ed.the Courts to consider how far each part 
of an original decree was ‘‘ imperilled” by 
an appeal and to vary the period of limita- 
tion accordingly.” Both .the learned Chief 


Justice and Bashyam Ayyangar, J., were ` 


also of opinion that there was no basis for 
“ the theory of imperilment.” Therefore, 
the decision in Christiana Benshawn v. 
. Benarsi Prasad Chowdhury (1), based under 
Art, 182 of the Limitation Act, could not be 
treated as Jaw in this Presidency. Further, 
the law as contained in the above passage in 
Gajadhar Singh v. Kishen Jiwan Lal (2) 
has been expressly dissented- from in Oal- 
cutta in the recent case reported in Dewan 
Abdul Alim v. Abdul Hafez (13). In Dewan 
Abdul Alim v, Abdul Hafez (18) the -learn- 
ed Judges decided that “upon the true con- 
struction of the terms of Art. 182 (2) of the 
Limitation Act, the limitation runs from 
the date of the final decree of the Appellate 
Court where there has been an appeal, 
irrespective of the question whether the ap- 
peal relates to the whole decree or not” and 
they expressly dissented from the view taken 
in Christina Benshawn v. Benarsi Prasad 
Chowdhury (1). I may also mention that in 
Ari Chetty v. Theerthamalai Chetty (14), 
Sadasiva Iyer, J., and Moore, J., observed 
with reference to Christiana Benshawn v. 
Benarsi Prasad Chowdhury (1), that “it 
would not be supposed that we agree with 
that decision." 

Again, 'there could. be only one final 
decree in a suit : | Per Bashyam Ayyangar, 
J., in the case reported in Kristnama Cha. 
riar v. Mangammal (10)| This was the view. 
of the Privy Council also as is seen from the 
- ease reported in Jawad Hussain v. Gendan 
Singh (8), their Lordships quoted the fol- 
lowing sentence from the judgment of Ban- 


(12) 12 M. 479. att 
(13) 97 Ind, Cas, 838; 53 O: 901; A. I, R. 1927 Cal. 89; 
44 O.L. J. 544; 31 O. W. N. 262. | 
(14).34 Ind. Cas. 791; 3L. W. 621; |. 
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 nerjee, J., in the case reported in Gajadhar 


Singh v. Kishen Jiwan Lal (2): “It seems 
to me that this rule contemplates the pass- 
ing of only one final decree in a suit for 
sale upon a mortgage.” 

Again, the definition of the word ‘ decree " 
ins. 2 of the Code of Civil Procedure has. 
to bekeptin view. -Under the Oode. of 
Civil Procedure certain causes of action 
could be combined in one suit. When that 
is done the suit should be taken to pro-. 
perly comprise all the reliefs claimed there- 
in. The Court may in proper cases direct 
that several causes of action may be tried in 
separate suits and may confine the plaint to 
one cause of action if it thought that the cir- 
cumstances of the case required the same, 
But when the Court proceeded to overrule 
the plea of the defendants about misjoinder 
of causes of action, as it did in the present 
case, the circumstance that the causes of 
action were different loses its importance. 


' One often finds a single mortgage- compris- 


ing various items of- properties in which 
various defendants are interested. The 
Court has got discretion to allow. particular 
items to be sold in a particular order; it 
may also declare what portion of the 
amount decreed should be realised from 
what particular items ; in the same. way, in 
an ordinary suit to recover money against 
different defendants, the Uourt may ex- 
onerate some defendants, limit the’ liability 
of some other defendants to a portion of the 
amount decreed, or define and limit the 
liability of each defendant to particular 
portions of the amounts decreed.- In such 
cases the theory of “compound decree" 
would surely be inapplicable. The. princi- 
ple of the Fall Bench decision in the case 
reported in Kristnama Chariar v. Mangam- 
mal (10) and the construction placed on . 
Art. 162 (old Art. 179) of the Limitation 
Act by the Full: Bench cf Madras in the 
above case, and by the Full Bench of the. 
Oaleutta High Court in the case reported in 
Gopal Chunder Manna v. Gosain Das Kalay 
(i5) are also against the view contended for 
by the respondents. In fact the decision in 
Dewan Abdul Alim v. Abdul Hafez(13) 
related to a case where the plaintiffs sued to 
recover properties described in schedules 1, 
2, 9 and 4 of the plaint. He got a decree only 
in respect of properties in schedule IV.. His 
appeal to the High Court and the. Privy 
Council elaiming the other schedule proper- 
ties failed; more than three years after the 
date of. the first Oourt's decree but within 
three years of the decree of the final Appel: 


~ (15) 25 O. 594; 2 0, W.N, 556, is Us 
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late Court, the plaintiff-decree-holder applied 
for execution of the decree with reference to 
the properties is Schedule 1V,decreed to him 
by the first Court and against which there 
were no appeals or questions thereafter. 
THe Calcutta High Court held that the 
plaintifi’s application was not barred by 
limitation. The principle of the decision 
of the Madras High Court in the case 
reported in Kristnama Chariar v. Mangam- 
. mal (10) and Subramanya Chettiar v. Alagap- 
pa Chettiar by Agent Palaniyappa Chetti 
(16) is also the same. This principle has 
— accepted as sound by the Privy Oouncil 
also. 
Article 179 of the old Limitation Act was 
split into the present Arts, 181 and 182 of 
the present Act. See the observations in 
Jayanti Venkayya v. Damisetti Sathiraju 
(4) and Somar Singh v. Premdei (17). The 
principles regarding the starting point of 
limitation in Art. 182 and in Art. 181 are 
generally the same, The decisions under 
Art. 182 clearly support the contention of 
the appellant. The Privy. Council has 
decided that the starting point of limitation 
or an application for a final decree-(order ab- 
solute under the Transfer of Property Act) 
is from the date of the final decree. Passing of 
two final decrees in same suit is not contemp- 
lated by Civil Procedure Oode. Though all 
periods of limitation are more or less arbi- 
trary, itis of the highest importance that 
they should be laid down with clearness 
and certainty, and subtle distinctions not 
warranted by the language of the Legis- 


lature should not be introduced by the. 


Courts, as observed by Benson, J., at 
page 94* of the Full Bench decision in 
Kristnama Chariar v. Mangammal (10). 
See also the observations of the learned 
Ohief Justice at page 92* to the effect that 
the rule of law, laid down by the Full 
Bench, ‘though not altogether scientific is 
simple, certain and intelligible,’ the defini- 
tionof the word ‘decres’ in the Code of 
Civil Procedure favours the appellant's con- 
tention, as against defendants Nos. 1. and 2, 
the decree now in question is a single decree, 
though with reference to properties, the 
liability of particular items, have been 
defined, 

I am, therefore, unable to follow the 
reasoning of the learned Subordinate Judge, 
either that the decree in question is ‘a 
compound decree’, or that there should be 


(16) 30 M. 268; 2 M. L. T. 189. 
(17) 79 Ind. Cas. 794; 3 Pat. 327 at p. 336; 5 P. L.T. 
21; (1924) Pat. 105; A. I. R. 1925 Pat..40. - . 
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‘several decrees absolute in this case’ or. 
‘that the starting point of limitation for.an 
application for a decree absolute is different 
with reference to different portions of the 
reliefs decreed in this case. n 

The rulings of the Privy Council in the 
cases reported in Jowad Hussain v. Gendan 
Singh (8) and Fitzholmes v. Bank ‘of 
Upper India (9) are specific, namely:— 
“Where there has been an appeal froma 
preliminary mortgage-decree, the period of 
three years within which, under the Indian 
Limitation Act, Art. 181, an application 
for a final decree must be made runs from 
the date of the decree of the Appellate Court 
and not from the expiry of the time for 
payment fixed by the preliminary decree." 
In the present case, such an application has 
been made within three years from the 
date of the decree of the Appellate Court and 
is, therefore, in time. | 
J, therefore, reverse the decree of the 
lower Appellate Court and restore that of 
the first Court with costs here and in the 
lower Appellate Court. s 


Y.N. V. Appeal allowed. 


MADRAS HIGH COURT. 
FULL BENCH. 
O:vin MISOBLLANEOUS Partition No. 2016. 
or 1929. 
< October 22, 1929. 
Present:—Justice Sir Kumaraswami Sastri, 
Kr., Mr. Justice Curgenven and Mr. Justice 
“ Pakenham Walsh. 
In re Sri Sree Raja VELUGOTI Ser 
GOVINDA KRISHANAYACHANDRULU 
VARU BAHADUR, MAHARAJAH or 
VENKATAGIRI-—PErITIONER. 

-Civil Procedure Code (Act V of 1908), s. 151—Con- 
solidation of appeals for purposes of Court-fees and 
vakalat—Inherent power of Court. 

Held, by the Full Bench—The Oourt has no inher- 
ent jurisdiction to consolidate appeals in cases dis- 
posed of bya single judgment of the lower Court 
so as to enable the appellant to pay Court-fee on the 
value ofthe consolidated appeals and file only one 
vakalat. [p.206, col. 2; p. 208, col. 2.]  - 

In re Perumal Nadar (3), overruled. 

Kashi Prosad Singh v. Secretary of State for India 
(1) and Vengu Naidu v. Deputy Collector of Madura 
Division (2), distinguished. 

Per Kumaraswami Sastri, J.—Courts have power to 
consolidate but such power cannot be extended in a 
manner to conflict with the ‘provisions of any enact- 
ment like the Court Fees Act orthe express provi- 
sion of the Civil Procedure Code as regards the filing 
of appeals. Consolidation ean only be asked when 
there are suits or appeals properly instituted and on 
ihe. fle. Where the Legislature lays . down , certain. 


MF. 
204 
requirements necessary to be satisfied beforeit'can be 

“ geised of a suit or appeal, e.g., a plaint or memcrandum 
of appeal- on a proper stamp, no order can be passed 

, consolidating suits or appeals for, the purpose of, 
getting over the stamp duty payable. [p. 207, col. 1.] 


' Petition to. consolidate the second 
ippeals . preferred “to the High Court 
against the decree of the District Court, 
Guntur, “in Appeals Nos. 109 to 134, 
i5rto 239,255, 256 and 266 of 1927 (Rent ` 
Suits Nos. 102,103,105 to 112,'l14 to 117, 
194, 196, 129, 172, 205, 213, 215, 216, 218, 220, 
and 294 of 1926; 52 of 1927; 125, 153, 157, 
181, 201, 210, 113 119, 120, 130, 191, 133, 137: 
‘to 189, 141 to 147, 149 to 151, 154 to 156,- 
15810 162, 164, 165, 167 to 170, 173to 182, 
186, 189, 191,153, 126, 198, 199,2 2 to 204, 
906, 208, 209, 212, 217, 219, 223, 227, 228to 
243, 747, 248, 308, 309, 210, 211, 226 and 148 
of 1926 respectively on the file of the Court 
of the Deputy Collector of Ongole, for the. 
purpose of filing a single vakalat and: 
pàyment of Court-fees. 
- Mr; M; Venkatasubbiah, for the Petitioner. 


uH ORDER. TP , 
Pakenham Walsh, J.—The plaintif 
filed 118 suits against lle sets of tenants for 
recovery of arrears of rent under s. 77 of 
“the Estates Land Act. The suits were dis- 
missed and he filed 118 appeals from these 
decrees.: The appeals were: also dismissed. 
He now seeks. to prefer second appeals to 
the High Court. from the decrees of the 
lower Appellate Oourt.and has put in this 
application under s. 151, Code of Oivil 
Procedure, to consolidate them so that he 
may file, | wa 
(1) a single memorandum of appeal. 
(2y:8 single vakalatna ma, and 
(3 only one Court-fee on the aggregate 
‘value of the 118 Second Appeals. 
The questions that arise are should he 
bé allowed. to consolidate the appeals. and if 


so How many memoranda. of appeals, how - 


many vakalatnamas and what. sum as Oourt- 
fees must. he pay. MOD E: 
The. power of. consolidation .is. an. 
inherent power of the Court and there is no- 
special section or rule relating to it but it 
must, of course, be exercised. in. accordance 
with the provisions of law... nog S 
Im the present case the. petitioner did 
not. file any application in the Oourt of- 
first instanceor in the. Appellate- Court to 
consolidate the suits or appeals. Obviously. 
He could not do so in- the trial Court. The 
_ defendants were all different and the causes: 
of action entirely, distinct. I.may perhaps. 
m.ention.that in: para.. 2 of the lower Appel-. 
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late Court’s judgment! thé word: “confoli-- 
date" is clearly not used in the sense* 
in which we are now considering’: 
it. It appears that the appellant -himself: 
raised as an objection before: the lower. 
Appellate Court that he was prejudiced tn: 
the trial by the “consolidation” of the suits. : 
What was clearly meant was ‘the joint trial : 
of: the suits’ which is a different thing.. 
The suits obviously could not be and were: 
not consolidated in the Court of first: 
instance. Still.it is to be noted that he. 
made even their joint trial a grievance. 
while he now asks to consolidate the. second 
appeals. Zn 
I- am unable to see how in. acase like 
the present the appeals can be consolidated - 
without offending against O. I, r. 3ofthe: 
Civil Procedure Code. The matter involves. 
a. considerable question of. revenue : but 
unfortunately as the learned -Advocate-- 
General appears for the ap pellant;he cannot 
be called to represent. the Government. 
However in several of the casses:^cited the: 
objections raised by Government have been: 
considered. They are materially the same. 
in all the cases and as I do not think the. 
petitioner has. made out a .case. for con-. 
solidation of the appeals, I do not consider, 
it necessary to call on.some one other than; 
the Advocate-General to ‘represent the: 
Government. The . petitioner. quotes: - 
Rashi Prosad Singh v. Secretary of- State-for. 
India (1) and: Vengu Naidu v. Deputy, 
Collector of Madura Division (2) but his, 
chief reliance is on a recent case reported as: 
Inre Perumal Nadar (3) in. which consolida- 
tion was allowed by Devadoss,.J.. The 
latter is the only case which I think is really: 
on all fours with- the present. Kashi Prosad 
Singh v. Secretary of State for India (1). 
was concerned with aland acquisition and 
the parties were the same in all the cases; 
The plots of land were contiguous to 
each other. There were, different tenants. 
but they were not parties to the appeal. The 
appeals were allowed to be consolidated. 
Vengu Naidu v. Deputy-Collector of Madura 
Division (2) was alsoa case of land acquisi- 
tion. Though several plots of land ‘were 
acquired from the appellants only one 
notice was served on them under s. 12 (2) 
and they made only one reference to the 
Collector to refer their objection to award; 
There was, therefore,in thejwords of the learn- 
ed Judge “only one award the correctness of 


1) 29 0. 140. 
(2)-45 Ind: Cas.468; 34. M. L. J. 279. 
3) 109 Ind. Cas. 651; 27 L. W. 366; (1928) M.-W. N; 
271; 54 M. Lu J. 595; A,I. R. 1928 Mad. 463, — . 
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which had to-be determined py the District 
Court.".Here there.was clearly one cause of 
action between the same parties, That case 
bears. no. resemblance. to the present. 

Turning now to In Te. Perumal Nadar (3). 
I have-no. doùbt-that-it is on all fours with. 
the :present case; for it was also a request to 
consolidate appeals. arising out ofrent suits 
against different tenants. The learned Judge 
quotes In the matter of the ‘Falls of Httrick* 
(4). This. case was also referred. to in Vengu 
Naidu v. Deputy Collector of Madura Divi-- 
‘sion (2). It wasa caseof one steamer being 
salvaged by twotugsbutnot.simultaneously. 
Three.separate salvage claims were brought. 
What was held there was thatthe claims. 
should not be consolidated against the will of. 
the promovents and they were in fact not 
consolidated. There is.a note at the end of 


the case that the Court of Admiralty has. 


reverted: to the old. practice of allowing 
appeals to -be -consolidated when it may 


appear convenient to do so withont regard. 


to.the consent of the parties. 


-This case has little bearing on the atten 


before: me.. The learned Judge ‘then quotes; 
Vengu.Naidu v..Deputy Collector of .Madura - 
Division (2) in. which as I have pointed out 
there was only one cause of action and 
the parties were the same. He devotes 
most of the judgment io discussing: 
whether if consolidation. is .allowed , one 
vakalatnama is sufficient, but the. only 
discussion that I can find- as to the ground 
on which the consolidation is allowed is in 
the following sentences: “In these dem 
batches : the.trials were only two and there. 
were only two. judgments. The ‘appeals , 
, arise out of rent: suits and the questions .at 
issue -are common to all the tenants, “The 
landlord. i is only one-person.” . 

With due respect I find myself unable to. 
agree with my learned brother that these 
facts enable the appeals to be consolidated.. 
The. causes of action and the. parties are 
entirely different. If theappeals can be. 
consolidated why could not the original 
suits have been? Yet that would have 
clearly contravened O.I, r. 3of the Civil 
Procedure Code, . 

1 find that the same learned Judge 
Phillips, J., who. allowed the consolidation 
in Vengu Naidu v. Deputy. Collector of- 
Madura Division (2) refused it in S, R. Nos. 
24317, 24380-of 1927 and 828 of 1928. These 
were'two partition suits dnd, in my.opinion, 
much stronger cases for allowing consolida- ` 
. tion than the present. 


Dèvadoss, J., quotes 0: m P: No. 1336. of: 
(4): dà 0, Sle. oy dde : 
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1925 in which Wallace, J.,ordered consolida- 
tion of appeals. Ihave sent for that civil 
miscellaneous petition. : The' appeals 
appear -to .have been concerned with the 
bringing © of the holding of a.number. of 
ryots.to sale and as far as I can gather. the. 
appeals were preferred by.the tenants. They, 


‘pleaded that the sums for which the .sales, 
“wera held were very small such.as Rs. 1, .14 


etc., and that separate second appeals would: 
involve enormous expense. No notice was, 
sent to the Government though the revenue, 
involved was considerable and no reason for: 
allowing.consolidation is given in the order.. 
With great respect to my learned brother: 
Wallace, J., if the considerations-urged ';by: 
the tenants are applicable to the ‘consolidar, l 


. tion. of -appeals—1 fail to.see why they are 


not applicable to the consolidation of suits, 
for petty sums.oÍ rent in the first instance... 

It is quite clear to my mind that no Court. 
could allow a landlord to bring consoli-: 
dated rent suit against a number of tenants, 
holding separately merely because the rent 
demanded from each was small and becatise. 
a: common question was involyed in all the; 
suits, nor can I see how such tenants. can, 
bring. a consolidated appeal if the suits gọ, 
against them, After all they, can always. 
file a test appeal, if-it succeeds they will get. 
their costs when they win the other appeals.: 
I.have only beén able to find.one Other" 
order of consolidation passed by J ackson,, 
J., in O..M. P. No. 905 of 1929. "This was a. 
land acquisition ease and so far àsIcan . 
gather the. parties were the same and the, 
only question involved was the apportion-, 
ment of the compensation awarded. Iti is, 
probable that this case resembled one.-or 
other of the two other land acquisition casés 
referred to above. Theorder was passed 
without notice to Government and no, 
reasons for it are assigned but prima facie, 
it is not a parallel case to the . present. I 
àm much influenced by the fact that though’ 
the filing of large batches of . suits against, 
tenants end the disposal of them; by a 
common judgment and by acommon , first; 
and.second appellate judgmént are. “very, 
common I. have been able to find no cas e: 
except In re. Perumal Nadar (3). where .CÓn-; 
solidation of appeals in. such, casés was, 
allowed by the High Court. 

Civil’ Miscellaneous’ Petition. Ne 6. 903 ‘of! 
1925 referred to above may be a parallel’ 
instance but there consolidation was allowed. 
without notice to the Government and MO 
reasong for the ‘order, are given. . a 

"The following cases in other Courts where. 
. consolidation: was. Ton appear to. me ta 
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bear out that the parties and causes of 
action must be thesame if consolidation is 
to be allowed; Latchman Sahu v. Abdul 
Karim (5). A common declaration was asked 
in a single suit against a number of 
tenants. Even there it was held that a 
Court-fee should have been paid in respect 
of each of the setsof tenants, 
Singh v. Bhawani Das-Bhagwan Das (t). 
This dealt with an appeal to the King in 
Council (O. XLV). The parties were the 
same and the question at issue the same 
but there were two judgments. Held that 

though the valuation in one suit was below 
“Rs. 10,000 the appeals might be consolidated 
under O. XLV (4)so as to get a judgment 
covering the decrees in both suits. 

 Moosa Soleman Salehji v. Secretary of 
State (7). Held that where the matter for 
consideration was the same and the parties: 
the same the appeals might be consolidated 
but even the Court fees must be paid 
separately for each. 

“LT am unable, therefore, to accede to the 
request to consolidate the appeals and that 
being so the question of a single vakalat- 
nama and a single Court-fee on the 
aggregate value of all the suitsdoes not 
arise though on the latter point See Moosa 
Soleman Salehji v. Secretary of State (7) 
just quoted. Havingregard to the impor: 
tance of this matter and that I differ from 
my learned brother Devadoss, J., I would 
refer the matter to a Bench of two Judges. 

This petition againcame on for hearing 
on 23rd August, 1927, before Sir Kumara- 
swami Sastri and Pakenham Walsh, JJ., and 
their Lordships made the following 

ORDER OF REFERENCE TO A 

FULL BENCH. 

'l'his petition raises the important ques- 
tion as to the consolidation of second 
appeals so as to enable one Court fee on 


the consolidated value being paid and also. 


one vakalat being filed. The matter first 
came before one of us (Pakenham Walsh, 


J.,) and his order referring the matter to a’ 


Bench refers to all the authorities on the 
subject and the difficulty which my learned 
brother finds in consolidation. We think 
the question is one of considerable im- 
portance and arises frequently and in view 
of the conflict of authority and the fact that 
it is necessary to have an authoritative 
decision of a Full Bench on the question, we 
refer the following question for decision: — 
(5) 51 Ind. Cas. 767; 4 P. L. J. 299. 
+(6) 59 Ind. Oas. 794; 43 A. 223; 18 A. L. J. 1119; 2 U. 
P. L. R. (A411. 
4h (7) 117 d. Cas. 692; A. I. R. 1929 Cal, 135; 32 0. W, 
N, 116; Ind, Rul, (1929) Oel. 580, 
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"Whether the Court has inherent 
jurisdietion to consolidate appeals in cases 
disposed of by & single judgment of the 
lower Court so as to enable the appellant to 
pay Court-fee on the value of the consoli- 
dated appeals and fileonly one vakalat." e 

[This petition eame on for final hearing 
on 8th Ostober, 1929, before a Full Bench. | 

The Advocate-General and Mr, M. Ven- 
katasubbiah, for the Petitioner. 
` The Government Pleader forthe Govern- 


ment. 
JUDGMENT. 


Kumaraswami Sastri, J.—The 
Maharajah of Venkatagiri who is the 
petitioner filed separate suits against 


his tenants for rent on the ground that they 


raised a secondécrop. The tenants defend- 


ed the suits on the ground that they did 
not raise a second crop and that the suit 
was barred by limitation. The suits were 
tried together and the witnesses examined 
were treated as witnesses in all the suits, 
There was one judgment but separate 
decrees were passed. Separate appeals 
have been filed in the High Oourt. The 
present applieation is to consolidate the 
appeals so filed for the purpose of (1) treat- 
ing the Court.fee payable as the Court-fee 
on the entire value of the suits and (2) 
filing only one vakalat in all the suits, and 
ihe question is whether such consolidation 
is permissible. ; 

As to the inherent power of the Court to 
consolidate suits or appeals, there can be no 
question [Vengu Naidu v, Deputy Collector 
of Madura Division (2), Narayan Vithal v. 
Jankibat{8), Kali Charan Dutt v. Manodabala 
Dasi (9) Dharam Das v. Dharam Das (10) 
and Kashi Prosad Singh v. Secretary of 
State for India (1). But the point whieh: 
we have to determine is whether a con- 
solidation can be effected which will conflict 
with the specific provisions of the Court 
Fees Act and the Oivil Procedure Code as 
tothe filing of appeals against the decrees 
of the lower Courts, i i 

Consolidation of suit or appeals may be 
for various purposes and the main object 
of consolidation is to prevent unnecessary 
delay in the disposal of suits or appeals . 
and also to prevent unnecessary costs being 
incurred [Martin v. Martin & Co. (11) and 
The Crete Forest (12)]. Thecosts saved are - 


(8) 30 Ind. Cas. 560; 39 B. 604; 17 Bom. L. R, 655. - 
m 15 Ind, Cas. 897; 17 O. W. N. 526; 16 C. L. J. 


(10) 40 Ind. Cas. 182. | l 
(11) (1897) 1 Q B. 429; 66 L, J. Q. B. 241; 76 L.T.’ 
4: 45 W.R. 260 


: 45 W.R. 260. Z 
(12) (1920) P. 111; 89 L, J, P. 126; 123 L, T. 591; 36 
T. L, B, 867, 
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costs as between party and party and can- 
not mean, stamp duty payable to the Crown 
under specific enactments, l 

Section 4 of the Court Fees Act enacts 
. that no document ofany kind specified in 
the First or Second Schedule to the Act as 
chargeable with fees shall be filed, exhibit- 
ed or recorded in, or shallbe received by, 
any of the High Courts in the exercise of 
its jurisdiction as regards appeals from the 


Courts subject to its superintendence or in: 


the exercise of its jurisdiction as a Court 
of Reference orrevision, unless in respect of 
such document there be paid a fee ofan 
amount not less than that. indicated- by 
either of the above schedules as the proper 
fee for such document. | 
‘Section 6 contains a similar provision as 
regards Court-fee payable in respect of'suit8 
or appeals in the Subordinate Oourts. 
Where, therefore, there is nothing either 
in the Code or inany other enactment: to 
prevent this course from being adopted, 
Courts have power to consolidate but I do 
not think that such power can be extended 
in a manner to conflict with the provisions 
of any enactment like the Court Fees Act or 
the express provisions of the Civil Proce- 
dure Code as regards the filing of appeals.- 
It seems to me that consolidation can 
only be asked when there: are suits or 
appeals properly instituted and on the file. 
Where the Legislature lays down certain 
requirements necessary to -be satisfied 
before it can be seized of the suit or appeal, 
e. J., & plaint of memorandum of appeal on 
a proper stamp it is difficult to see how an 
order can be passed consolidating suits or 
appeals for the purposeof-getting over the 
Btamp duty payable. 


There are two classes of cases in which 
consolidation can be ordered. One relates 
to cases where although one suit could 
have been filed against several defendants 
in the lower Court, the party bas not chosen 
to. do so but has filed separate suits, and 
the other relates to cases where although 


one. suit could not have been filed, the. 


questions for determination are the same 
and it will save costs and expenses to con- 
Bolidate the suits eitherin the lower Court 
or in appeal. In theformer case theprovisions 
of 8. 17 of the Court Fees Act are imperative 
because in the case of a suit embracing 
two or more distinct subjects, the plaint or 


memorandum Of appeal should be charge- 


able with the aggregate amount of the fees 
to which the plaints or memoranda of 
appeal in suits embracing each of such 
subjects would be liable under the Act, 
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In cases where oné suit could not have 
been filed, it is difficult to see’ how the 
aggregate value of the subject-matterin 
allthe suitscan be treated as the amount 
on which Court-fee has to be paid. In cases 
which do not fall under s. 17, there is no 
question of treating the aggregate value of 
the various suits or appeals as one for the 
purpose of Oourt-fee, as the provisions of. 
the Court Fees Act are specific and state that 
each suit should bear the Oourt-fee pre: 
scribed by the schedules to the Act. 
Reference has been madeto Kashi Pro- 
sad Singh v. Secretary of State for India (1). 
It wasa case under the Land Acquisition 
Act and it was held that as the parties were 
the same in all the cases and the plots of 
land were contiguous to one another and 
formed part of an estate, although in the 
occupation of different tenants who were not 
parties to the appeals, the appeals should be 
consolidated and the Oourt-fee psid upon 
the value of the consolidated appeals under 
s. 17 of the Court Fees Act subject to the 
maximum of Rs. 3,000. The maximum of 
Rs, 3,000 has, however, now been omitted 
and Court fee has to be paid ad valorem 
withouf any maximum so that consolidation 


‘cannot in any view affect the Oourt-fee. 


In Vengu Naidu v. Deputy Collector of 
Madura Division (2) there was an applica- 
tion to consclidate several appeals filed 
from the awards passed by the District 
Judge of Maduraon reference madeto bim 


‘by the Land Acquisition’ Officer. The 


District Judge treated all the references as 
47 separate petitions and passed a separate . 
award on each of them’ although they were 
all tried together and disposed of in one 
judgment.s Phillips, J., held that the 
power of consolidation was inherent in the 
Court although no express power was con- 
ferred by the Code and followed Enayetool- 
lah v. Radha Churn Roy (13), Kashi Prosad 
Singh v. Secretary of State for India (1 
Fink v. Secretary of State for India . T 
In re Dorabji Cursetji Shroff (15), In the 
matter of the ‘Fails of Ettrick' (4). The 
learned Judge considered the objection 
that consolidation would affect the revenue 
and says the fact that only one notice waa 
sent unders.12 and one objection filed 
under s. 18 prima facie indicated that there 
was only one award the correctness of which 


- had to be determined by the District Court. 
He was of opinion that the fact that the 


award contained several items did not make 
any difference, 

(13) 15 W. R. 395. 

TE 34 C. 599. 

15) 10 Bom, L. R. 675, 
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v Ido not think that. land -acquisition 
cases.afford any.safe guide as the consider- 
ations which exist in such cases and which 
the learned Judge points out are absent in 
ordinary suits and itis doubtful whether 
. having regard to the amendment of the 
‘Land Acquisition Act in 1921 (s. 26, cl. (2) 
of the Act), the same consideration can now 
exist. -> - l . 
:, I may.also point out that the same learned 
Judge refused consolidation in 8. R. No 828 
of 1s98 (civil. miscellaneous petition). 
There were two suits filed for partition in 
the- District -Munsif's Court .and, second 
appeals were filed. An application was put 
in that the second appeals. should be con- 
solidated on the ground that the two suits 
must be deemed to be one suit and consoli- 
‘dated for purposes of.appeal. The learned 
.Jadge-refused consolidation on.the ground 
that the suits did :not relate to the same 
subject-matter... | EE 
. I now come to the question of consolida- 
tion for the purpose of filing one vakalat in 
all the appeals. Tr | 
. Order XLI, r. 1 of :the Civil Proeeduré 
Qode.provides.that every appeal shall be 
preferred in. the form of 4. memorandum 
signed by the appellant or his Pleader. .. 
:. Rule 3 provides that ifthe memorandum 
is not drawn up in the manner prescribed 
it may be rejected or. be. returned for the 
purpose of being amended. .. . .. 
Bo, before there could be a valid presenta- 
(tion of an .appeal, the memorandum. must 
‘be-signed by the appellant or his pleader. 
Ifa.Pleader is employed, Art. 10 of Scb. ĮI 
(to the Court Fees Act prescribes the fee to 
‘be ,paid-on the vakalat. . AER 
"Having regard to the provisions of the 
‘Civil. Procedure Code and, the Court-F'ees 
Act, there can be little doubt that every 
appeal presented if not signed by the party 
‘should be signed by a Pleader who has 
authority to act and,such authority has 
‘to be stamped under the provisions of the 
‘Court Fees Act. 


- ` a 


_ Rule'3l of the Appellate Side Rules also 


provides that wherea person is a, party to 


two or-more connected suits he shall exe- 
cute aseparate vakalatnama in each not- 
. withstanding he may retain the same Plead- 
er in all the suits. 


J. In In re Perumal Nadar (3) the question 


as to consolidation arose as . regards. 


several second 


vakalats. There were 


appeals filed. An application was made to 


consolidate 36 second appeals into one batch 
and 52 into another batch for the purpose 


of filing one vakalatnama in each: of" the 


N 
-à - bu 
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batches, The Government Pleader contend: 
ed that separate vakalatnama ought. to be 
filed.. Devadoss, J., held that only. one 
vakalatnama in each batch need be filed, . 

The learned Judge was of opinion that the | 
very object of consolidation is to save the  . 
party unnecessary expenses and the Couft 
unnecessary trouble that where the Court al- 
lows consolidation it allows the parties to the 
appeals to treat the consolidated appeals as 
one and that Art. 10 of Sch. ILto the Court 
Fees Act does not stand in the way of con- 
golidation. 20 o ^ 
Dealing with the argument based on 
O. XI, r. 1 which requires a separate memo- 
randum.of appeal,the learned Judge was 
. of opinion that it does not follow that bé- 
cause a separate memorandum : ought to be 
filedin each ease the engagement of the 
Pleader should be separate. He, however, 


".held that the production of one takalat- 


nama in different cases does not .at all 
obviate the necessity of producing the 
decree in each case though the Oourt may 
dispense with the production of copies .of 
judgments in each case. xol 6 xs 
With all respect I am unable to -agree 
with the conclusion. It is difficult to see 
how the requisites of the Civil. Procedure 
Oode and the Court- Fees Act the compliance 
with. which is a condition precedent to the 
Court being seized of the appeals -can -be 
“got over by an . order:of consolidation. 
Again r.3l of the Appellate Side Rules 


aane, 


; l would. answer 
negative. 
Curgenven, J.—I agree. NS 
Pakenham Walsh, J.—This?. matter 
came in the first instance before me. and in 
my referring order I considered. the cases 
quoted in support of consolidation and 
specially the judgment of Devadoss, J., re- 
ported as Zn re Perumal Nadar (8),- It was 
"because I doubted the correctness of that 
decision that I made thereference which has 
finally come before & Bench of three Judges. 
I have given in my Order of Reference my 
"reasons for doubting that decision and for 
distinguishing it from the salvage case and 
the land acquisition cases quoted in sup- 
port of it. "T entirely agree with the reasons 
given by my learned brother Sir Kumara- 
MEER Sastri, J., and have nothing to 
add.. | TP. 
Deficient Court-fee should be. paid. in 
one month. Separate vakalats will be filed 
inone month. | l 
WN. Ve 


the reference in: the 


4 


^ 
. a $ 


` Answered in the negative, , 
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. OUDH CHIEF COURT. | 
Szoonp OrvinL ArrsaL No. 457 ox 1928. 
SAT July. 18, 1929. 
Present :—Mr, Justice Hasan ‘and 
Mr. Justice Srivastava. | . 
-- DURGA PRASAD MANNA LAL— 
DEFSNDANTS—APPELL:STS. 


VETSUS "E 
Taz CAWNPORE FLOUR MILLS 
Go., Lrp .—PLAINTIFF—HRE*PONDENT. 

Contract Act (IX of 1872), s. 230— Principal and 

agent—Contract by agent—A gency coupled with interest 

- — Agent's right to sue. | 

Where the agent has a special property or a benefi- 

. cial interest in the subject-matter of the contract, he 

is entitled to enforce iteventhangh his representa- 


tive character may have been declared atthetime of . 


the contract. [p 210, col 2j 
Williams v. Millington (1) and Subrahmania Pattar 
v. Narayanan Nayar (2), followed. a 
The position of agent cannot be improved so as 
to give him the status of a principal by the mere fact 
‘of his being given extensive powers or being allowed 
to make contracts. in his name, [p. 209, col. 2. | 


Second appeal against a decree of the 
‘Subordinate Judge, Mohanlalganj, Luck- 
now, dated the 11tb September, 1928. - 

Mr, Ali Zaheer, for the Appellant... 


“Mr. J. K. Tandon, for the Respondent. 


JUDGMENT.—This isa second civil 
‘appeal arising out of a suit for -damages 
for breach ofcontract. A Joint Stock Com- 
pany known as the Karaundie Industrial 
Development Company owneda Flour Mill 
named as the “ Lucknow Flour Mills." On 
‘the 19th January, 1925, the K, L D. Oom- 
pany entered into an agreement with the 
Oawnpore Flour Mills Ltd. under which 
agreement the Oawnpore Flour Mills were to 
take over the Lucknow Flour Mills and to 
work it for the period of ten years on certain 
terms and conditions set forth in the agree- 
ment. The plaintiff's case is that in De- 
cember, 1925, the defendants purchased 
-gome bags of flour, ss detailed in the plaint 
from them, at the rates agreed upon - pe- 
tween the parties, and that subseqently they 
did not take delivery of the goods which 
resulted in loss to the plaintiff Company. 
This suit was originally instituted in the 
name of the Lucknow Flour Mills but sub- 
sequently at the instance cf certain credi- 
tors of the K, I. D Compeny an order of 
complusory winding up of the said Oom- 
pany was made by this Court, An applica- 
tion was made for amendment of the plaint, 
which was allowed andas e result there of 
the name of the Cawnpore Flour Mills 
was sibstituted as plaintiff in place of. the 
Lucknow Flour Mills. 

-One of the defences raised on behali of 


14 
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the defendante was that the. transactions in 
suit took place between the Lucknow Flour 


'Mils/ and the defendants and -that the 


Oanwpore Flour Mille who were merely in. 
the position. of agents for the Lucknow 


“ Flour Mills were not entitled to maintain 


the suit. The learned Munsif who tried the 
suit accepted this plea of the defendants and 
dismissed the suit, On an appeal by the 
plaintiff Company- the learned Subordinate 
Judge of Mohanlalganj disagreed with the 
view-taken by the trial Court as regards the 
plaintifi's right to maintain the suit and 
decreed.the plaintiff's claim. 


The defendants have filed this second 
appeal and the only contention urged on 
their behalf in support of this appeal is that 
ihe position ofthe Cawnpore Flour Mills 
in relation to the Lucknow Flour Mills is 
merely that of sn agent and this being so 


they are not entitled to maintain the present 


sult, 


E amt | 


aag 87 
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. offer for purchase was made by defendants 
. tothe Cawnpore Flour Mills, who were de- 
scribed as the working agents of the Luck- 
now Flour Mills. We, therefore, hold that 
the Oawnpore Flour Mills were the agents 
of the Lucknow Flour Mills and the con- 
tract in suit was made by them as such. 
The next question is whether the plain- 
tiff Company, even if they entered into the 
contract as agent, can maintain the present 
suit. It has been contended by the learned 
Counsel for the plaintiff-respondent that the 
Oawnpore Flour Mills had an interest in the 
contract and that they are, therefore, en- 
titled to sue in their own name. We think 
that the contention is correct and must suc- 
ceed. Olause l4ofthe agreement between 
the two Companies provides that “all stores, 
‘stocks, goods, produce and immoveable 
property relating to the business 
together with all bcok debts, outstand- 
ings and the benefits of all contracts in con- 
nection with the business shall belong to and 
be owned by the working agents." Clause 
15 further provides that "these stores, 
stocks, etc. shall be taken over by the K. I. 
D. Company, on the termination of the 
agreement, after payment in cash."  Ad- 
mittedly the transactions in suit related to 
Flour which was the produce of the Luck- 
now Mills and there can be no doubt that 
the Cawnpore Flour Mills have under this 
clause of the agreement an interest in the 
said goods, and,therefore, an interest also 
in the contract relating to the sale thereof. 
In Williams v. Millington (1) it was held 
that an auctioneer employed to sell the 
goods of a third person by auction can main- 
tain an action for goods sold and delivered 
against a buyer, though the goods were 
known to be the property of such third 
person. The reason given for this view 
was “that an auctioneer has a possession 
coupled with an interest in goods which he 
is employed to sell and not a bare custody 
like a servant or shopman." In Bowstead on 
Agency (6th Edition)-page 431 the proposi- 
tien has been stated in the following 
terms :— 
. “An agent may sue in his own name on 
contracts made by him on behalf of bis 


principal in the following cases, namely :— 


_ (b) Whereas in the case of factors, and 
` auctioneers, he has a special property in, or 
lien upon, the subject-matter of the con- 
tract, or has a beneficial interest.in the 


completion thereof.’ e 
. The rule set forth above does notin any 


+ (1). (1788) 1 H, Bl 81; 2 R, BR. 724;126B, R 


pas: 
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way conflict with the Indian Law on the 
subject. Section 280 of the Indian Con- 
tract Act is as follows :— EE 

“ In the absence of any contract to that 
effect, an agent cannot personally enforce 
contracts entered into by him on behalf of. 
his principal, nor is he personally bound by 
them, . 

Such a contract shall be presumed to 
exist in the following cases :— 

(1). Where the contract is made by an 
agent for the sale or purchase of goods for 
a merchant resident abroad. 

(2). Where the agent does not disclose the 
name of his principal. | l 

(3) Where the principal, though disclosed, 


. cannot be sued.” 


The three cases mentioned in this section 
in which a contract to that effect may be 
presumed are by no: means exhaustive. 
Thus there can be no diffieulty in presum- 
ing such a contract in a case in which the 
agent hasan interest- in the transaction. 
Apart from this the position of an agent 
in such case is virtually that of a 
principal to the extent of the intezest, which 
he has in the contract. This rule is based 
upon general principles and not on any 
technicalities peculiartothe English Law. 


Jt has been followed in the Indian Courts 


aswell. Reference may be made to Sub- 
rahmania Pattar v. Narayana Nayar (2), 
in which their Lordships of the Madras 
High Oourt after discussing Williams 
v. Millington (1) and certain other 
English cases remarked that “the real 
proposition of law which these and 
other casesestablish is that where an 
agent enters-into a contract as euch. If he 
has an interest in the contract he may sue 
in his own name.” 

We are, therefore, of opinion that where 
the agent hasa special property or a bene- 
ficial interest in the subject-matter of the 
contract, he is entitled to enforce it even 
though his representative character may 
have been declared at the time of the con- 
tract. As pointed out before, there can be 
no doubt that the Cawnpore Flour Mills 
were not bare agents so far as the goods in 
question are concerned, but, at the least, 
the position in the cdse was of an agency 
coupled with interest. For these reasons 
we agree with the decision of the learned 
Subordinate Judge and dismiss this appeal 
with costs. 

4. Apreal dismissed, 

(2) 24 M. 130. 2 
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SECOND OIVIL APPEAL No, 247 or 1929, 
December 23, 1929. 
Present:—Mr. Justice Raza and - 
Mr. Justice Srivestava, 
CHHOTA.SINGH AND ANOTHER— 
DEFENDANTS— APPELLANTS 
versus 
SURAT SINGH--PrAiNTITF AND OTBERS— 
DRrENDANTS— RESPONDENTS. 
Mortgage—Redemption—Right of presumptive rever- 
sioner during lifetime of Hindu widow to redeem— 
ooo” of Property Act (IV 07 1882), s. 91, cle. (a), 


Apartfrom any case of waste or necessity for 
preservation) of the property, a presumptive rever- 
sioner in the lifetime of a Hindu widow isnota person 
having any interest in the property or in the right 
to redeem within the meaning of cls. (a) and (b) of s. 
91 of the Transfer of Property Act and is not, there- 
pie entitled: to sue for redemption. [p. 215, col. 


Davis v. Angel (1), Inre Parsons, Stackley v. Par- 
sons (2), In re Green, Green v. Meinall (3), Amrit 
Narayan Singh v. GayaSingh (4), Basamt Singh v. 
Rampal Singh (10), Ram Chandra v. Kallu (11) and 
Narayana Kutti Goundan v. Peckiammal (12), referred 
to and followed. i 

Sheoratan Singh v. Hubba Singh (5), Jangi Ram .v. 
Sheoraj Singh (T), Basawan . v. Natha (8) and Jot 
Kuar v. Lakha Singh (9), not followed. ` 

Second appeal against a decree of the 


T a Judge, Hardoi, dated the lst May, 
1928. 


Messre, Radha Krishna and Raj Bahadur 
for the Appellants. 


Messrs. M. Wasim, Mohan Lal, R. B., and 
S. C. Dass, for the Respondents. 


JUDGMENT T.—This is a second appeal 
against the judgment and decree dated the 
Ist May, 1929, passed by tks District Judge 
of Hardoi reversing the decision, dated the 
30th April, 1928, passed by the Additional 
Subordinate Judge of the same place. It 
arises out of a suit for redemption of a 
mortgage, dated 
the 7th December, 1882, executed by Laltu 
Singh, husband of Musammat Ganeshi, who 
was originally impleaded as defendant 
No lin the suit. The mortgage was for 
Rs. 4,000 in favour of Girindra Singh, 
grandfather of Ohhotey Singh, defendant 
No.2. The remaining defendants in the 
Buit were impleaded as subsequent trans- 
ferees and as persons. holding rights of 
grove holders from the defendant No. 2. 
The plaintiff, Surat Singh, claimed the 
right to redeem the mortgage on the ground 
that he was the presumptive reversioner 
of Laltu Singh on the death of Musammat 
Ganeshi. Ohbhotey Singh and Musammat 
Ganeshi contested the suit. Chhotey Singh 


raised various pleas in defence, but the 
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only plea with which we aré how concerned 
is the. legal one as regards the plaintiff's - 
right as reversioner to redeem the mortgage 
inthe lifetime of the widow. Musammat 
Ganeshi: denied the plaintiff's title as a 
Teversioner. ii 

The ‘learned trial Judge found that in 
the lifetime of a Hindu widow the rever- 
sioner cannot bė -considered to have any 
interestin the property within the mean: 
ing ofs.910fthe Transfer of Property Act 
which could entitle him to institute a suit 
for redemption. He dismissed the suit 
accordingly. On appeal the learned ` Dis- 
trict Judge has disagreed with the opinion 
of the trial Judge and held that the plaint- 
if; Surat Singh, is entitled to ‘redeem the 
property. m AE 

Before we enter into a discussion of the 
question of law arising for determination 
in this appeal, it is necessary to mention 
that on 25th April, 1928, the plaintiff made 
a statement in the trial Oourt _ dis- 
charging Musammat Ganeshi, ‘defendant 
No. l, from the array of parties in the case, 
but this fact appears to have beén overlook- 
ed when the plaintiff filed his appeal in the 
Court of the District Judge, as she was 
impleaded as a respondent in -the appeal, 
The attention of the learned District Judge 
also does not seem to have ‘been drawn to 
the fact that Musammat Ganeshi had ceased 
to bea party to the suit in the trial Court, 
because we find that. he has-decreed the 
plaintiffs suit not only against ‘Chhotey 
Singh, but also against Musammal- Ganeshi. 

It is under these circumstances that the 
present ‘appeal has been filed both by 
Ohhotey Singh and Musammat Ganeshi. 
The main contention urged in support of 
the- appeal is that the plaintiff as a 
reversioner has in the lifetime of'Musammat 
Ganeshi, the widow of Laltü Singh, no 
present interest such as could entitle him to 
maintain a suit forredemption. Section 91 
of the Transfer. of Property’ Act provides 
that besides the mortgagor any of the 
following persons may redeem or institute à 
suit for redemption of the' mortgaged 
property:— ' i 

(a) any person (other than the mortgagee 
of the interest sought to be redeemed), 
having any interest in or chargé upon the 
property; z AD. E 

(b) any person having any interest in or 
charge upon the right to redeem the 
property; ... € thu oe 
.. The plaintiffs position is that ag a 
reversioner he isa person-having'an interest 
in the property as well as an interest in the 
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right to redeem the property within the 
. meaning of cls. (a2) and (b) of-s. YI quoted 
above. In Davis v. Angel (1) the Lord 
Chancellor, Lord Westbury, made the fol- 
lowing observations:— 

“But though the distinction is a fine one 
yet it perfectly exists andiis easily apprehend- 


ed. I mean the distinction between an: 


interest that has arisen and is represented, 
and an interest that has not arisen and that 
never-may arise, but with regard to which 
. there is &remote possibility that the event 
which has not occurred and upon which it 
is made to hang may hereafter occur. The 
latter is not an interest, it isnot a right; it 
is nothing more than a bare expectation of 
& future interest or rather of a future 
right. The expectation of a future interest 
or rather, of a future event that may give 
an interest, is not a thing which would 
justify & Court of Equity in entertaining 
a suit at the instance of a party having that 
and nothing more," 

These remarks seem to us quite apposite 
to describe the status ofthe;plaintiff in the 
‘present case. In In re Parsons Stackley v. 
Parsons (2) Justice Kay remarked that:— 

: “Tt is indisputable law that no one can have 
any estate or interest, at law or in equity, 
contingent or other, in the property ofa 
living person to which he hopes to succeed 
_ as-heir-at-law or néxt-of-kin of such living 
person. During the life ofsuch person no 
one can have more than & spes successionis, 
.&n expectation or hope of succeeding to his 
property". . | 

. In In re Green, Green v. Meinall (3) War- 

aiugton, J., dealing with the spes successionis 
which the brother of a person has during 
this lifetime to a share in his property 
observed as follows;:— 
“Is it possible to say that this spes succes- 
sionis is‘a ‘right, title, estate or interest in 
expectancy in, to or in respect of property.’ 
In my opinion it is not." 
_ In Amrit Narayan Singh v. ‘Gaya Singh 
(4) their Lordships of the Judicial Com- 
mittee referring to the case of a Hindu 
reversioner observed that — 

“A Hindu reversioner hss no- right or 
ánterest in presenti in the property which 
^, (1) (1862) 5 E. R. 1237; 4 De, G. F. & J. 524; 8 Jur, 


(x. B.) 1024; 6 L. T. 880; 10,W. R. 722; 31 L.J. Ch. 
612; 31 Reav.223 


(2) (1890) 45 Ch. D. 51; 59 L.J. Ch. 666; 62 L, T. 
J'38 W. R. 712 


(4) 44 1nd. Cas. 408; 45 I. A, 35;.45 O. 590; 23 M. L. 
fr. 142; 22 O. W. N. 409; 270 L. J. 296; 34 M.L. J. 
298; 4 P.-L. W. 221; 16 A. L.J. 265; (1918) M. W.N. 
806; 7 L, W. 581;-20 Bom, L. R. 946 (P. QJ. 
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the female owner holds for her life. Until 
it vests in him on her death, should hesurvive 
her, he has nothing to assign or to relin- 
quish, or even to transmit to his heire. His 
right becomes concrete only on her demise ; 
until, then it is mere -spes- successionis." 

Thus we have little doubt that the interest 
referred to in cls. (a) and (b) of s. 91 of the 
Transfer of Property Act which wasentitled 
toa person to redeem or institute a suit 
for redemption must be a present ‘interest 
in the mortgaged property orin the equity 


‘of redemption. It would hardly be in conso- 


nance with sound principles of jurispru- 
dence to construe the terms of these clauses 


‘soas to give aright of suit to a person 


who has no interest whatever at present 


and has at best in the words of Lord West- 
-bury in. Davis. v. Angel (1) cited above, 


nothing more than "an expectation of the 


‘possibility ofa future event which, if it 


occurs, may give birth toan interest." It is 
also clear that the position ofa reversioner 
like the plaintiff during the lifetime of a 
Hindu widow is inothing ‘more than that of 
the person witha mere spes successionis. It 
would, therefore, follow that-a person in the 


"possession of the plaintiff cannot have any 


right to redeem or institute & suit for re- 
demption while the widow is alive. We 
are strengthened in this conclusion by the 
consideration of the many anomalies, ccm- 
plications and difficulties which would 
arise in case such a right of redemption 
is conceded to a reversioner in the widow's 
lifetime. Order XXXIV, r. 1 of the Code of 
Civil Procedure provides that “all persons 
having an interest eitherin the mortgage 
gecurity or in the right of redemption 
shall be joined as parties to any suit relat- 
ing to the mortgage. If the reversioner 


is recognised asa person having an interest | 


within the mesning of cls. (a) and (b) of 
8. 91 of the Transfer of Property Act, he 
must also be considered to be a person 
having an interest in the mortgage security 
or in the right of redemption within the 
meaning of O. XXXIV, r. 1, Civil Procedure 
Code, The result of this would be that 
in all suits for foreclosure, sale and redemp- 
tion it will be obligatory on the plaintiff 
to implead the revereioner. To carry the 
matter to its logical conclusion, it should 
be necessary to. implead not only the pre- 
sumptive reversicner, but the whole body 
of reversioners. lf the presumptive rever- 
sioner bas such an interest, asis referred 
to in O. XXXIV, r. 1, Civil Procedure Code, 


it can hardly be said that a more remote: 


reversioner is not: possessed of a. similar 
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interest. -It is: merely a matter of the 
degrees of possibility between one rever- 
sioner and another. It is obvious that it 
will be laying a heavy burden upon -plaint- 
iffs in. such cases to makea search for 
* the reversioners and to implead them. 
Again the question would arise whether 
if the reversioner is allowed to maintain 
such.a suit for redemption, the suit should 
bs considered to have been instituted by 
him in his representative capacity. or other- 
` wise? When we questioned Mr. Wasim, the 
learned Counsel for the plaiatiff-respondent 


on this point, he, realizinng the difficuties. : 


of the position said that he would not 
claim a suit like the present one to bea 
representative suit. If this is so, then 
there can be no end of such suits, because 

ch reversioner may claim to exercise 
his right to-institute a suit for redemption. 
Order XXXIV, r. 7. prcvides that the decree 
for redemption shall direct the plaintiff 
to pay the mortgage-money ‘‘on a day to 
be fixed by the Court, and that if such 
payment is not made on or before the day 
to be fixed by the Court, the plaintiff shall, 
unless the mortgage is simple or usufruc- 
tuary, be debarred from all right to redeem 
or (unless the mortgage is by conditional 
sale) that the mortgaged property is sold". 
Suppose the mortgaged property is sold. 
What would be the position then of the 
widow or of the acutal reversioner, if he 
happensto be a person different from the 
plaintiff, in case they want to redeem the 
property? Again, what would be the posi- 


tion as regards the right ofthe actual rever- 


sioner to challenge the mortgage on the 
ground of its being without any legal neces- 
sity, in case he happens to be a person 
different from the reversioner who has 
redeemed the mortgage? Further, it is 
conceivable that difficulties and complica- 
tions might arise as regards the position 
of a reversioner who makes the redemption 
in rélation to the mortgaged property and 
as regards the limitation governing a suit 
brought by the widow or by the actual 
reversioner to recover tha property from 
him or his representatives. l 
Mr. Wasim on behalf of the plaintiff laid 
emphasis on the fact that if the reversioner 
'is not allowed to redeem there may be cases 
in which the mortgage-money might swell 
into a huge amount which might. make the 
redemption impossible or cases in which 
the widow might allow the right of redemp: 
tion to become barred by time. He has 
“ also argued that as itis well settled that 
the reversioner has a rightto demand that 
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the estate should be kept free from waste 
and free from danger during its enjoy- 
ment by the widow, so there is no reason, 
why he should not similarly be allowed to 
redeem the property. at least for the pro- 
tection of the estate. Itis not necessary. 
for us iu the present case to decide whe- 
ther a reversioner should or should not be 
allowed to redeem the property, where he 
succeeds in making out. a case on the 
ground of the redemption being necessary. 
for the preservation or. protection of the 
property. It is sufficient to say that the 
learned Counsel for the plaintiff, Surat 
Singh ,has not urged any arguments before 
us on. this ground. | , 
Reliance has also been placed by Mr. 
Wasim on some decisions of the late 
Judicial Oommiséioner’s Court. The first 
case relied upon is Sheoratan Singh v. 
Hubba Singh (5). In this case .Mr. 
Spankie, A. J. O., formulated the question 
arising for determination in the case 
in the following terms :— 
. “ The question I have to decide seems, 
therefore, to be whether the plaintiffs, ag 
presumptively entitled to the possession 
of the lands on the death of the widow, if 
they survive her, have only a spes succes- 
sionis or have an interestin the lands and 
in the right to redeem them. " 
He answered this question by holding 
that the expectancy of succession which 
the person has who is- presumptively: 
entitled to a possession on the death ofa, 
Hindu widow, if he survive her, seems to be 
a possibility coupled with an interest”. 
He based his conclusion upon the grounds 
that such a reversioner has a right tosue 
to preserve the property and to obtain 
a declaration in respect of aliena&tions made 
by the widow without legal necessity. With 
all respect, we find ourselves unable to 
accept the decision as correct. The fact, 
that a reversioner is interested in the pre- 
servation of the property and has, therefore, 
been allowed to institute such suits, does 
not mean that he has any present interest 
in the property which could entitle him 
to maintain a suit forredemption. Further, 
in the face of the very definite and clear : 
pronouncement of their Lordships of the 
Judicial Committee in Amrit Narayan 
Singh v. Gaya Singh (4) to which we 
have made reference above it can hardly 
be possible to say now that the position 
of a Hindu reversioner is in any. way better 
than that of a mere possibility, 


(5) Select Oase. No. 271, 
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“The next case relied upon is Gumani 


Singh wv. Chakkar Singh (6) in which a- 


Bench of the Judicial Commissioner's 


Court approved and followed the decision’ 


of Mr. Spankie in Sheoratan Singh v. 
Hubba Singh (5) In this case it wasre- 
marked that s. 91 0f the Transfer of Pro- 
perty Act allows the right of redemption 
to “persons as remotely, if not more 
remotely, interested in the property than 
a  reversioner `°. With due respect to 
the learned Judges we would point out 


that all persons ‘who have been allow: 
redemption in this ` 


"ed the right of 
gection are persons having a present interest 
in the property. Jangi Ram v. Sheoraj 
Singh (1) was also referred to. In this case 
another Bench of the same Court made a 
remark with reference to the decision of 
Gumani Singh v, Chakkar Singh (6) that the 
reversioner's rights to redeem cannot be 
denied. It might be pointed out thatthe 
remark is a mere obiter dictum and in any 
case it does not carry us beyond the 


decision in Gumani v. Singh Chakhar 


Singh. (6) on which the remark is founded. 

“The last case relied upon is Basawan v. 
Natha (8) decided by a single Judge 
of the aste Judicial  Commissioner's 
Court, In this case also the decision in 
Gumani Singh v. Chákkar Singh (6) was 
followed. It was also argued that we ought 
to follow the view taken in these cases on 
the’ principle of stare decisis.. As regards 
this, it would be sufficient to say that the 
decisions of the late Judical Commissioner's 
Court are not binding upon us. Further, 
in a matter like the one involved in this 
case there can be no apprehension of our 
unsettling any settled rights, At best it 
would prevent persons in the position of 
plaintiff from instituting such suits here- 
after. Moreover, we think that the course 
of decisions eveni in the late Judical Oom- 
missioner’s Court was not altogether uniform. 
In Jot- Kour v. Labha Singh (9) Pandit Kan- 
haiya: Lal (afterwards Mr. Justice Kanhaiya 
Lal) did not go the length of the view taken 
in Sheoratan Singh v. Hubba -Singh (5) and 
Gumani Singh. v.. Chakkar Singh (6) but 
“ adopted, if we may say so, a middle 
position in holding that the reversioner 
could: be allowed to redeem the mortgage, 
where it was necessary for the protection of 
the property. In Basant Singh v. Rampal 


- (6) 8 0, 0.349. 277. < 
(7) 30 Ind. Cas. 234; 2 O. L. J. 338. f 
(8) 82 Ind. Oas. 747; 11 O. L. J. 452; 100. & A, L.R 
857; A. I. R. 1925 Oudh 30; 1 O, W. N. 319, 
(9)4 O. & A. L. R 493. SE. xe. ede pen Ly 
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Singh (10) a Bench consisting of Messrs, 
Daniels and Lyle overruled the decision 
in Gumani Singh v. Chakkar Singh (6) 
and held that the reversioner has no 
more than a spes successionis and has- 
not, therefore, any present interest in the 
property within the meaning of s. 91 of the 
Transfer of Property Act so as to enable 
him to redeem a mortgage in respect of the 
property.. 

The view which we have taken above is 
supported by the decision in Ram Chandar 
v. Kallu (11) in which a Bench of the Allah- 
abad High Court consisting of Sir Jobn. 
Stanley, O. J., {and Mr. Banerji, J., held 
that the reversionary heirs of the deceased 
husband of a Hindu widow in possession 
as such of her husband’s property are 
not persons who, within the meaning 
of s. 91 of the Transfer of Property 
Act, 1882, have such an interest in 
the mortgaged property, as would en- 
title them during the lifetime of the widow 
to redeem a mortgage made by the hus- 
band. We are in entire agreement, if we 
may say so with respect, with the reasons 
given by the learned Judges in support of 
their decision. In Narayan Kutti Goundan 
v. Pechiammal (12). Sundara Ayyar, J., held 
that a reversioner -cannot voluntarily claim 
to redeem a mortgage made by the last 
male holder or institute a suit for that 
purpose, but he was of opinion that 
where sa suit is instituted by a mortgagee 
for sale such a reversioner would be 
entitled to discharge the mortgage to 
prevent the loss of the property to which he 
would be entitled to succeed on the death 
of the widow. In Saranga Sesha Naidu v. 
Periasami Odayar (13) Ramesam J., held 
that the reversioner cannot sue to redeem 
during the lifetime of the widow, but 
was inclined to the opinion that where 
the appropriate allegations are made and 
the facts are proved, to the effect that 
the intervening female’s conduct is such 
as to raise the apprehension that the pro- 
pérty will never be redeemed or altogether 
lost to a transferee, the reversioner should 
be allowed to maintain an action for the 
preservation ofthe property, on the same 


priniciple that actions to retain waste are 
allowed. 


gl 51 Ind. Cas. 985; 6 O. L, J.!248; 1 U. P. L. R. (O.) 
SD 30 A. 497; 5 A. L. J. 631; A. W. N.(1908) 
(12)15 Ind. Cas. 206; 36 M. 426; 11 M. L. Ti 174; 


(1919) M. W. N. 553; 22 M. L. J. 364. 


(13) 68 Ind. Oas. 734; 44 M. 951; 14 L, W. 116; (1921) 
M, W. N, 465; 41 M. L. J. 163, l l 
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It. might be necessary for us in some 
case hereafter to decide as regards the 
right of a reversioner to maintain a suit 
for redemption on the ground of ‘its be- 
ing necessary for preservation of the estate, 
or as regards his right to discharge the 
mortgage when a suit is instituted by the 
mortgagee forsale or foreclosure but as 
we have stated before, these questions do 
not arise in his case anc it is not, there- 
fore, necessary, for us to express any opin- 
ion about them. All thet we decide is 


that apart from any case of waste or neces- - 


sity for preservation of the property, a 
reversioner in the lifetime of a Hindu 
widow like the plaintiff in the present 
case is nota person having any interest 
in the mortgaged property or in the right 


to redeem it within the meaning of cls. (a). 


and (b) of s. 91 of the Transfer of Property 
Act. The result, therefore, is that the claim 
of the plaintiff which has been pressed on 
the basis of his right asa reversioner simpli- 
ciler must fail. 

For the above reasons we allow the 
appeals, set aside the decree of the lower 
Appellate Court and dismiss the plaintiff's 
suit with costs in allthe three Courts. ` 

G. H, Appeal allowed. 


OUDH CHIEF COURT. 

Fin8T OIVIL APPEAL No. 141 oF 1928. 
August 22,1929. 
Present;—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Raza. 
LALA KALWAR—Derenvant— APPELLANT 
VETSUS 
Thakur AMIR HAIDER KHAN— 

PLAINTIFF— RESPONDENT, 

Civil Procedure Code (Act V of 1908), ' s. 97,0. 
AXXIV,r. 6—Decree for saleto enforce charge—Q" 
XXXIV, r. 6, applicability of—Preliminary decree 
giving liberty totake out personal decree for balance 
Omission to appeal—Objection in final decree, com- 
petency of. ; 

A provision in a preliminary decree for sale that 
if the net proceeds of the sale are insufficient to pay 
the decretal amount and such subsequent interest and 
costs in full, the plaintiff shall be at liberty to apply 
for a personal decree for the amount of the balance 
gives the plaintif au actual rightżo take out a personal 
decree against the judgment-debtor for the balance 
if the sale-proceeds are insufficient and if the judg- 
ment-debtor does not prefer an-appeal from the pre- 
liminary decree, he cannot take exception to this 
portion ofthe decree in an appeal from the final 
decree, [p. 217, cols. 1 & 2.] 

Jeuna Bahu v. Parmeshwa 
referred to. : 
. Order XXXIV, r. 6, Civil Procedure Code, applies 

to.a sale ona charge ss well as io a .sale on a morte. 
gage, |p. 216, col, 2.] Le = | 


Narayan Mahta (1), 
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First -appeal against a decree of the Sub" 
ordinate Judge, Rae Bareli, dated the 17th 
September, 1928, : | 

Messrs. H. Hussain and P.N, Choudhri, 
for the Appellant. N 

Mr. K. P. Misra, for the Respondent. 

JUDGMENT.—This is an -appeal 

against the order of the learned Subordi- 
nate Judge of Rae Bareli, dated the 17th 
September, 19285, by which a personal decree 
was awarded in favour of Thakur Amir 
Haider Khan, plaintiff-respondent, against 
Lala Kalwar, appellant, for a balance of 
Rs. 7,152-1l and costs. The facts are as 
follows:—The plaintif, Thakur Amir 
Haider Khan, had sold to Lala Kalwar on 
the 12th April, 1923, "a 20-biswas share in 
the village of Ramapur, with the exception 
oisome plots. A portion of the considera- 
tion was left with him for the satisfaction 
of claims against the plaintiff, He did not 
satisfy those claims and the plaintiff sued 
in 1925 forrelief against him atthe same 
time, asking for a charge upon the property 
in the defendant's hands for the amount 
due to him with interest. T'he right to this 
charge was based on the provisions of s, 55 
(4) (b) of Act IV.of 1882. In para. 11 of the 
plaint the plaintiff asked that if the amount 
due to him could not be obtained from the 
sale-proceeds of the property, the balance 
should be recoverable personally from the 
defendant. The learned Subordinate J ud ge 
passed a decree on the 22nd April, 1926, 
granting the plaintiff certain relief declar- 
ing the existenceof a charge upon the 
property, and further declaring thatif the 
net proceeds of the sale were insufficient to 
pay such amount, and such subsequent 
interest and costs in full the plaintiff 
should be at liberty to apply for a personal 
decree for the amountof the balance. The 
decree in question was passed exactly in 
the form laid down in Decree No. 4, 
Appendix D of Act V of 1908. The defend- 
ant's Oounsel signed the decree to indicate 
thatno objection at that. time was taken 
toitsform. The defendant, who is the 
appellant here, preferred no appeal against 
that decree, and on the expiration of the 
period of limitation within which an appeal 
could be filed, that decree became fina] - 
against him. | 

Subsequently the plaintiff-respondent, 
in pursuance cf:the charge, brought the 
property to sale. The sale-preceeds were not 
sufficient tosatisfy the decretal amount- 
He then applied fora personal decree for 
the balance against the defendant-appellant. 
Notice was served on the defendant appel. 


^ 
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lant. He did not appear'and was notrepresent- 


ed. The order grantingthe personal decree. 


was then passed (as we have already stated) 


on the 17th September, 1928, On the 19th 


December, 1928, the defendant-appellant 
preferred the following apppeal here. 

These are the grounds :— 

1. That no personal decree for the 
balance could be passed under O. XXXIV, 
rT. 6, because the decree in the original suit 
was not a mortgage-decree. 

2, Because there being no prayer fora 
personal decree in the previous suit for a 
relief granted against the appellant person- 
ally, & personal decree cannot be passed 
against the appellant. < : < 

3. Because the judgment of the Court 
below is against law and merits of the case. 
It is to be noted that there is no force in 
the plea stated in the second ground, as we 
bave found from the plaint in the previous 
guit that there was prayer for a personal 
decree. l 

The case asargued by the appellant here 
is as follows: His learned Counsel agrees 
that under the provisions of s. 55 (4) (b) of 
Act IV of 1882 the plaintiff was entitled to 
enforce a charge against the property sold 
in satisfaction of the amount due to him, 
He also agrees that under the provisions of 


s. 100 of Act IV of 1882 all the' provisions 


hereinbefore contained as toa mortgagor 
shall, so far as may be, apply. to the owner 
of sush property, and the provisions of 
s9. 81 and 82 shall, so far as may be, apply 
to the person having such charge, There 
is now no provision in Act IV of 1882 cor- 
responding to old s. 90, which was as fol- 
lows :— ^os 

“When the net proceeds of any such sale 
are insufficient to pay the amount due for the 
time being on the mortgage, if the balance 
is legally recoverable from the defendant 
otherwise than out of the property sold, the 
Court may pass a decree for such sum.” 

This provision has been deleted 
from Act IV of 1882 and its place has been 
supplied by the provisions of O., XXXIV, 
r. 6 of the Code of Oivil Procedure which 
reads as follows: i 

“Wnere the net proceeds of any such sale 
are found to be insufficient to pay the 
amount due to the plaintiff if the balance is 
legally recoverable from the defendant 
otherwise than out of the property sold, 
the. Court may pass a decree for such 
amount’. A ow 

In order to give effect to the provisions 
of this rule the Legislature have inserted 
in Form No, 4, to which "we have referred, 
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the words "that if-the net- proceeds of the 
sale are insufficient to pay such amount ` 
and such subsequent interest and costs in 
full, the plaintiff shall be at liberty to 
apply fora personal decree for the amount 
of the balance". The- learned. Counsel for. 


the appellant has argued that O. XXXIV,- . 


r. 6 can only apply to-a sale on a mortgage. 
and not toa sale ona charge. We should 
not accept this view in any circumstances. 
But we find that apart from the merits of 
this appeal the appellant is not competent 
to appeal on the point at allin accordance. 
with the provisions of s. 97 of the. Oode of 
Oivil Procedure (Act V of 1508). As we 
have already shown he did not appeal. 
against the preliminary decree and is. now 
appealing for the first time against the final 
decree. Section 97 says : 5 

“Where any party aggrieved: by a pre- 
liminary decree passed after the commence- 
ment of this Code does.not appeal from 
such decree, he shall. ba precluded from 
disputing its correctness in any appeal 
which may be preferred from the final 
decree". l 

The learned Counsel for the appellant 
suggests that he is not appealing against 
the preliminary decree. His argument is 
that the preliminary decree did not award 
the plaintiff a personal decree in event of the 
proceeds of thesale being insufficient but 
merely left it open to him to apply for a 
personal. decree in such event which the 
Oourt was in a position either to award or 
to refuse. He bases considerable argument 
upon the interpretation which he puts upon 
the words "shall be at liberty to apply". 
We cannot, however, accept this argument. 
The position has not been materially chang- 
ed by the amendment in the law. The pro- 
visions of old s. 90 of Aet 1V of 1892 have 
been reproduced in.O: XXXIV, r. 6, with 
no alteration of the principle. Their 
‘Lordships of the Judicial Committee in 
Jeuna Bahu v. Parmeshwar Narayan Mahta 
(1) were dealing with a-decree under old 
8: 90 of Act Lv of. 1882. At page 297* they. 
BBy : 

“The ground upon which the sale is dis- 
puted is that by virtue of s..90 of the Trans- 
fer of Property Act, 1882, the decree of 
April 17, 1890, was inoperative so -far as it 
ordered paymentof the balance of the 
moneys’ and formed a foundation for the 


(1) 49 Ind, Cas. 620; 46 I. A. 294; 36. M. L. J. 215; 
17 A. L J, 207; 923. C. W.N. 490; 25 M. L, T. 278; 29. 
O.L.J. 443; 21 Bom. L. R. 589; 10 I. W. 26; (1919) 
M.W-N. 3417; 12 Bur. L. T. 80:47 O. 370 (P. O.). 
*Page of 46 I, A.—[Ed]. ESQ ER ee 
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pale of property outside the mortgage.’ 
This argument turns on the language ofthe 
section, which is in these terms: ‘When 
the net proceeds of any such sale are in- 
suiticient to pay the amount due for the time 
being:on the mortgage if the balance is 
legally recoverable from the defendant 
otherwise than out of the property sold, 
the Court may pass a decree for such sum.’ 
: “The appellants contend that the opening 
words establish as a condition precedent 
to the power of decreeing payment of the 


balance that the mortgaged property must. 


firat be sold and found insufficient to satisfy 
the debt. Itis admittedly a strict and 
technical. construction of the Statute and 
one for whichnoreason can be assigned, 
and from which no advantage can possibly 
be derived by any mortgagor. 
be unfortunate if the Statute by its terms 
rendered necessary the adoption of this con- 
tention ; but in their Lordships’ opinion it 
is not necessary so to construe the Act. 
The words of the section are, in their 
opinion, satisfied in cases where the Court 
passes a decree that,on the happening of 
the event when the net proceeds of the 
sale are found to be insufficient, the balance 
should be paid. Theorder though made at 
the time of the decree for the sale of the 
mortgaged estate, operates at a future date, 
and is made in such terms that it can only 
operate when the sale has failed to satisfy 
the debt, and this is the event specified and 
defined in the section asthe event when th 
decree can be made." 
“The decision of their Lordships appears 
to us to afford authority for the view which 
we take. This is that O. XXXIV, r. 6 re- 
produces the effective portion of old e. 90 
and that the words used in Decree Form No. 
4 are intended to give effectto.O. XXXIV, 
r 6. What weunderstand the preliminary 
decree to mean is this: If the sale-proceeds 
are insufficient the plaintiff then can take 
out a personal decree against the defendant- 
appeliant for the balance. He obviously 
cannot obtain such a decree if the sale-pro-. 
ceeds are sufficient, He may lose his right 
to the decree by not applying within limita- 
tion, There may, be other circumstances in 
which he will be unable to avail himself of 
the decree passed in his favour. But the 
provision that if the net proceeds of the 
saleare insufficient to pay such amount 
and such subsequent interest and costs in 
full, the plaintiff shall be at liberty to apply 
fora personal decree for the amount of the 
balance gave the plaintiff an actual :right 
the existence of which was detrimental to 
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ihe defendant. "There was thus something 
in the preliminary decree which was against 
the defendant's interests. In other words 
the defendant was aggrieved by that por- 
tion of the preliminary decree. If he took 
exception to that portion of the decree 
under the provisions of s. 97, he had to 
appeal against the preliminary decree with- 
in the period of limitation. As he did not 
do so, under the provisions of s. 97 he is 
now precluded from disputing the correct- 
ness of the preliminary decree upon that 
point. In thess circumstancas the appeal 
fails and is dismissed with coats, 
G. H. Appeal dismissed, 


OUDH CHIEF COURT. 
MISCELLANEOUS Orrin Appea No, 62 
l or 1929 , 

‘February 14, 1930. 
Present :—Mr. Justice Raza and Mr. 
Justice Pullan. 

Sheikh AMJAD ALI AND orages— 
OPPOSITE PARIY— APPRLLANTS 
versus 
MR, NAND LAL TANDON— 

—H5PONDENT. ` 

Provincial Insolvency Act (V of 1920), ss. 4, 58— 
Deea of release, whether transfer—Transfer executed 
morethan two years before adjudication—Power of 
Insolvency Court to annul such transfer. 

A deed ofrelease executed by an insolvent accom- 
panied by mutation and transfer of possession is a 
transfer within the meaning of s. 53 of the Provincial. 
Insolvency Act. [p. 218, col. 2] 

A deed of release entered into by the in- 
solvent more than two years before his adjudica- 
tion cannot be annulled by the Insolveney Court 
either under s. 53 or under the general powers given to 
the Court by s.4 of the Provincial Insolvency Act, 
[p. 219, col. 2.] 

Hinga Lal v. Jawahir Proshad (5), followed. 

Oficial Receiver Tinnevelly Sankaralinga Mudaliar 
(D, Fool Kumari Dasi v, Khirode Chandra Das Gupta 
2). and Chittammal v. Ponnusami Naicker (3), refer- 
red to. 

Opinion of the majority in Anwar Khan v. 
Mohammad.Khan (4), not. followed. : 

Miscellaneous appea! against an order of the 
'Third Additional District Judge, Lucknow, 
confirming that of the Judge, Small Cause 
Court, Lucknow, dated the 10th July, 1929, 

Mr. Hargobind Dayal Srivastava, for the 
Appellants. 

Mr. Sridhar Misra, for the Respondents. 

JUDGMENT.—One Ahmad Ali was 


adjudicated au insolvent on the 26th May, 
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1927, On the 24th of April, 1928, an applica- 
tion was made by one of the creditors. 
making certain allegations as toinsolvent's 
title in certain property and asking that a 
Receiver should be appointed. As the 
result of this application the Official Re- 
ceiver was appointed Receiver and he made 
an application on the lzth of July, 1928, 
which reproduces the allegations which had 
already been made by the creditor. The 
transactions which formed the basis of these 
applications are as follows. One Nisar Ali 
wag an owner of immoveable property. Oa 
his death the property was inherited by hia. 
three sons. One ofthese, Nizam Ali, died in 
the year 1915 and his one-third _ share 
was inherited by his widow, his two 
brothers and one sister. The widow and 
the sister relinquished their shares in 
favour of the two brothera Amjad Ali and 
Hamid Ali and they onthe 25th of July, 1916, 
made a deed of gift in favour of Musammat 
Rabia in respect of one-third of the one- 
third share of Nizam Ali. Musammat Rabia 
was the wife of Amjad Ali and the mother 
of the insolvent Ahmad Ali. The one- 
ninth share conferred upon Musammat Rabia 
by the deed of gift was inherited on her 
death by the insolvent and mutation was 
effected in his favour, For the purposes 
of this appeal it must be held that Ahmad 
Ali became the owner of this property. 
If he did not, the creditors can make claim 
to it On the 20th of May, 1924, Ahmad 
“Ali executed & deed of release in favour of 
Amjad Ali and Hamid Ali, his father and 
uncle, and they on the same date trans- 
ferred a portion of the property to Musam- 
mat Nasir un-nisa, the wife of Ahmad Ali. 
. The rent.of the property so released passed 
into the possession of Amjad Ali and 
Hamid Ali and mutation was made in their 
favour. In this application the Official 
Receiver prays for the annulment of the 
deed of release. He also asks for a de- 
claration that Musammat Nasir-un-nisa is 
the benimadar of her husband in respect of 
the property gifted to her andithatthe insol- 
vent is the real owner of that property. 
No claim is made in this Oourt to the pro- 
perty now in possession of Nasir-un-nisa 
but the Official Receiver has obtained from 
the Courts below & decision that the deed 
of release in favour of Amjad Ali and 
Hamid Ali was fictitions and executed 
in order to defraud the creditors of Ahmad 
Ali and be has also obtained an order of 
the Court annulling that transaction. We 
have now to consider whether such an order 
could be passed by an Insolvency Court in 
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view of the fact that the deed of releas& 
was executed more than two years before 
the adjudication of Ahmad Ali as an in- 
Solvent, We cannot aecede to the argument: 
of Counsel that a deed of release accom-. 
panied by mutation and transfer of posses- 
sion is not a transfer. It may have been a 
fraudulent transfer in order to defeat the 


creditors of the transferor but it is none-the-: 


less a transfer. An Insolvency Court 
ie given power under s. 53 of the Insolvency: 
Act (VY of 1920) to annul any transfer of: 
property not being a transfer made before 
and in consideration of marriage or made: 
in favour of the purchaser or incumbrancer ' 
in good faith and for valuable considera-. 
tion, if the transferor is adjudicated insol-: 
vent within two years after the date of the : 
transfer. This section reproduces, with 
only a verbal alteration which is immaterial 
to the purposes of this case, 8, 36 of the: 
Provincial Insolvency Act III of 1907 and: 
it is, therefore, clear that when the Act was 
amended in 1920 it was not intended to 
give to the Insolvency Court the same 
powers in respect of transactions entered: 
into more than two years before the adjudi- 
cation as were conferred in the case of 


‘transfers within two years of the date of 


adjudication.. There was, however, a.new ` 
section added (s. 4), and it has been held by 
the Courts below that under that section: 
they had jurisdiction to annul this trans- 
action even although it was entered into: 
more than two years before the date of 
adjudication. It appears that this section. 
was enacted because ofa conflict between 
the Allahabad and Calcutta High Courta. 
The former held that Insolvency Courts. 
had jurisdiction to decide questions of title 
and the Oalcutta High. Oourt held that it. 
had not. But the section as framed does 
not purport to give the Court any. powers 
beyond that is given by other sections of: 
the Act but rather to make it clear what the. 
powers of the Oourt are under the Act.. 
The section is to be read subject to the 
provisions of the Actand it gives to the 
Court "full power to decide all questions 
whether of title or priority or ofany nature 
whatsoever, and whether involving matters ` 
of law or of fact which may arise in any 
case of insolvency coming within the cog-: 
nizance of the Court". lt is the opinion- 
of the Madras High Oourt: Official 
Receiver, Tinnevelly v. Sankaralinga: 
Mudaliar (1) that s, 4 declares what has 
been the law all through, and,in our opinion, 


(1) 62 Ind. Gas, 495; 44 M, 524; 40 M. L. J, 219 (1921) 
M, W N, 236; 14 L.W. 505, : 
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there is nothing in the section which leads 
to a contrary view. It states for the first 
time in clear terms that the Court has 
power to decide any question that may 
arise in the course of proceedings in order 
to ascertain what are the assets of the judg- 
ment-debtor which may be distributed 
amongst the creditors. In order to come 
toa proper decision on this question the 
Oourt must be able togo into evidence as 
to the title of the judgment-debtor in the 
property which may have been concealed by 
him in the insolvency proceedings, In 


pursuance of such an inquiry the Court 


may consider benami and other transac- 
tions which purport to vest in other per- 
sons what is really the property of the 
judgment-débtor, But we do not consider 
that this section gives to the Insolvency 
Oourt& wider power than that which is 
contained in s. 53 to annul iransfers ex- 
ecuted more than two years before the 
date of adjudication. We have been asked 
to eonsider that & contrary view has been 
taken by the High Oourts in Oalcutta, 
Madras and Allahabad. But this is not the 
interpretation which we place upon the 
rulings of the two former- Oourts to which 
we have been referred. The most recent 
ruling of the Caleutta High Court reported as 
Phool Kumari Dasi v. Khirode Chandra Das 
Gupta (2) deals witha case in which the Dis- 
trict Judge had already held that the transfer 
challenged was benamz and that there had 
been no transfer in fact, nor was the Court 
required to annul thetransfer. The judg- 
ment of the Madras High Court in Chittam- 
mal v. Ponnuswami .Naicker (3) confines 
itself only to a statement that it is open to 
an Insolvency Court on a proper application 
.. being made under-s, 40f the Act to try 
the issue whether the insolvent is entitled 
to property or not and this, is in no way 
opposed to the view which we ourselves 
take. It is only in the Allahabad High 
Court that we find a definite opinion ex- 
. pressed that transfers more than two years 
old which cannot be assailed under s. 53 can 
be assailed under s. 4 of the Insolvency 
Act. We referto thejudgments of a Full 
Bench of three Judges reported as Anwar 
Khan v. Mohammad Khan (4) and we find 
that while two ofthe learned Judges would 
give this extended power to the Insolvency 


(2) 102 Ind. Cas. 115; 31 O. W. N. 502; A. I. R. 1927 
Oal. 474 


. — (8) 92 Ind. Cas. 573; 49 M. 762; 23 L W. 94; (1926) M. 
W.N. 121 &172; 50 M. L. J. 180; A. I. R. 1926 Mad. 


363. 
(4) 113 Ind. Gas. 819; 51 A. 550; A. I. R. 1929 All, 
105; Ind. Rul, (1929) All, 211; (1929) A. L. J. 159. 
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Court under s. 4, the third member of the. 


Bench Mr. Justice Sen after discussing all 
the case-law on the subject came to the con- 
clusion that an Insolvency Court cannot 
try a question of title relating to a transfer 
which has taken place more than two years 
before the order of adjudication. The 
learned Judge has laid emphasis on the 
limited nature of the jurisdiction of the 
Insolvency Court as clear from the Act 


itself and we would support this view by’ 


referring to the head-note which appears 


in the Act over the ss, 51 tó 55 inclusive., 


The head-note runs: “Effect of insolvency on 
antecedent transactions." We do not con- 
sider that where in 8.93 which is governed 
by this heading the Act gives the Court 
power to annul transactions entered into 
within two years. We should go outof 


the same Act gives power to the Court to 
annul transactions which may have been 
entered into at any time and which are 


- 


.our way to find that a general section in 


voidable under the ordinary law under. 


8. 53 of the Transfer of Property Act. 


In 


our opinion transaetions o: this nature must 


be challenged, if at all, in an ordinary 


 Oivil Court and not in the Insolvency 


Court. This was the view expressed by a 
Bench of this Court in Hinga Lal v. 
Jawahir Proshad (9) and it appears from 
the judgment of the Full Bench ofthe 
Allahabad High Oourt to which we have 


referred that the Judges of that Court are | 
far from being unanimous in holding ' 
Wa hold, therefore, 

that the deed of release being a transfer 


the contrary view. 


entered into by the insolvent more than 
two years before the adjudication, cannot 
be annulled by the Insolvency Court either 
under s. 53 or by the general powers given 
to the Court by 8.4 ofthe Insolvency Act 
(V of 1920), Thus 


we allow the appeal set aside the order of 
the Court below and dismiss the Receiver's 
application, but having regard to all the 


facts and circumstances of the case we. 
direct that the parties should bear their 


own costs throughout. We express no 


opinion as to whether the Receiver can 


assail the transaction in some other Court, 
but it is no doubt open to him, if so 


advised, to apply to the Insolvency Court. 


for leave to sue under s. 28, cl. (2) of the 
Aet. > | 


G. H. Appeal allowed, . 
(5) 114 Ind. Oas. 126; 5.0. W. N. 964; Ind. Rul.(1929) 


Oudh 126, 


the orders of the 
Court below are without jurisdiction, and - 
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MiscELLANEOUS Oivin APPsAL No. 39 or 1929, 


February 11, 1930. l 
Present :—Mr. Justice Raza and Mr. Justice 
n Srivastava. 
Ms, T. NATHON AND OTERRS—ÜRBJECTORS— 
APPELLANTS 
d Versus 
Mrs. A, S. NATHON-—PxTITIONER— 
RE8PONDENT 

Letters of Administration —Question of title, whether 
Court can go into—Contentious -proceedings—Full 
Pleader's fee, whether can be allowed—Oudh Civil 
Rules, r. 289, el. (5)—Succession. Act (XXXIX of 1925) 
8. 295. 

Inan application for grant of Letters of Administra- 
tion itis not the province of the Court to go into the 
question oftitle to the property to which the Letters 
of Administration refer, [p.221, col. 1.] 

Ochavaram Nanabhai Haridas v, Dolatram Jamiet- 
ram Nanabhai (1), referred to. 


Under s. 295 of the Suecession Act, an ap- 


plication foriLetters of Administration, if contentious,, 


takes the form ofaregular suit under the Civil 
Procedure Oode and the Oourt is justified in awarding 
full Pleader's fee under r. 289, cl. (5) of the Oudh 
Civil Rules. [2bid.] : 

. Miscellaneous appeal against an order of 
the District Judge, Lucknow, dated the 20th 


March, 1929. 


- Messrs. H. D, Chandra and Ganesh Prasad, 
for the Appellants. 


-Messrs, M. Wasim and Girja Saran Lal, 
for the Respondent, RUNE 


JUDGMENT.—This is an appeal from 
an order, dated 20th March, 1929, passed by 
.ihelearned District Judge, Lucknow ina 
case under s. 276 of the Indian Succession 


Act. 


The litigation which has given rise to this 
` appeal relates to the property of one Mr. 
B. O. Nathon,a permanent Way Inspector 
in the East Indian Railway. He died at 
Lucknow on the 15th of July, 1928. His 
widow, Mrs. A. 8..Nathon, applied for grant 
of Letters of Administration of the property 
of her deceased husband on the 26th Nov- 
ember, 1928. The application was opposed 
by Mr. Nathon, brother of the deceased, and 
subsequently also by the three sisters of the 
deceased. All the objectors denied the 
genuineness and validity of the Will dated 
the lst August, 1927, set up by Mrs. A. 5. 
Nathon and contended also that the deceased 
was not competent to leave his wife a cer- 
tain kothi situate on the La-touche Road in 
Lucknow by his Will. At a subsequent stage 
of the proceedings, however, the -Counsel 
for the objectors stated that while it was 
admitted that the Will had been written and 
signed by the ‘deceased Mr. D, O. Nathon 
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they contended.that it had been attested. 
after his death. It was also stated that the 
Will was tampered with, as four words “my 
provident fund ete," had been inserted in 
the Will sometime after the rest of-the Will 
had been written. e 

The learned District Judge found that 
the Will was genuine and valid, that it was 
not tampered with as alleged by the objec- 
tors and that the insertion, if any, of the 
words in question did not affect the validity 
ofthe Will. He did not think it proper to 
decide in these proceedings.the question 
Waether the applicant was entitled under 
the Will to the house referred to by the ob- 
jectors. The result was that the learned 
District Judge granted the applicant, Mrs. 
A.S. Nathon, Letters of Administration with 
the Will annexed-holding that she was en- 
titled to Letters of Administration with the 
Will annexed without any limitation. 

Mr. T, Nathon alone filed this appeal in 
this Court. He has since died and is now ` 
represented by his legal representatives. 

We think there is no substance in this 
appeal. 

We are not prepared to accept the conten- 
tion that the Will was not properly attested 
at the time it was executed by Mr. D. O. 
Nathon. We agree with the finding of the 
learned District Judge on this point. The 
whole decision as to the accuracy of this 
finding turns on the evidence of two witnes- 
ses, namely, Mohammad Husain, P. W. No. 1 
and Mohammad Nasrullah, P. W. No. 2. 
We have examined the Will and have gone. 
through the evidence of these witnesses 
carefully. Their evidence reads well and 
has not been shaken in cross-examination. 
Their evidence is clear, consistent and con- 
vinecing. It is satisfactorily proved that 
the Will was properly executed and attested 
on the lst August, 1927. The appellant's 
learned Oounsel has taken us throguh the 
evidence of Mrs. A. S. Nathon also, but we 
find nothing in her evidence to give rise to 
the suspicion that the Will was not properly 
attested as alleged by the objectors. The 
Oourt's decision must rest not upon suspi- 
cion, but upon legal grounds established by 
legal testimony. 

We think there is no force in this conten- 
tion also that the Will was tampered with 
as alleged by the objectors. The evidence 
on the record shows that it was not tam- 
pered with. Even granting that the words 


in question were inserted soon after the 


Will was written out by Mr, D.O. Nathon: 
this ingertion does not in any way affect the 
validity of the Will. Section 71 of the Indien 
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Succession Act (Act XXXIX of 1925), does 
not help the appellant in this case, We 
should like to note also that this plea was 
faintly pressed by the appellant's learned 
Counsel. The testator had already bequea- 
thed all his propery to his wife and the in- 
sertion of the words in question in no way 
affects the other provisions of the Will. We 
agree with the learned District Judge in 
finding that the Will propounded by the 
applicant is genuine and was validly execut- 
ed by her deceased husband Mr, D.O. 
Nathon, 

The next question is whether the learned 
District Judge was wrong in not deciding 
the question of the applicant's tiile to the 
house in dispute. Mr. D. O. Nathon had 
got the house in diepute under the Will 
executed by his sister Miss M Nathon on 
the 7th Mareb, 1913 In determining the 
‘question under consideration nct only the 
present Will but also the Will executed by 
Mies. M. Nathon hasto be examined. It 
was under these circumstances that the 
learned District Judge did not think it 
proper tc decide the questicn of title to 
the house in the present proceedings, We 
think tre learned District Juage was not 
"rong in not deciding the question in the 
present proeceedings. As pointed out in the 
case of Ochavaram  Nanabhai Haridas v. 
Dolatram Jamietram’ Nanabhai (1) it ie not 
the province of the Court to go into question 
of title to the property to which the Letters 
of Administration. refer. ` l 

The last question which we have to conei- 
der is the question of costs. The appel- 
lant's learned Counsel contends that the 
fee of the petitioner's Pleader should have 
been taxed under r. 289, cl. (8) of the 
Oudh Civil Rules and not under cl. (5) of 
the said rule. We are not prepared to 
accept this contention also, Under s. 295 
of the Indian Succession Act ( XXXIX 
of 1925) the proceedings in a cag» in which 
there is contention should take the form of 
a regular suit according to the provisions of 
the Code of Civil Procedure in which the 
petitioner for Probate or Letters of Adminis- 
tration, as the case may be, shall be the 
plaintiff and the person who has appeared 
to oppose the grant shall be the defendant, 
The practice is that full fee is allowed in 

such cases, 
^ — We may refer here to the order -dated 
lith June, 1920, passed by & Bench of the 
late Court of Judicial Oommissioner of 
Oudh in the case of Rani. Inder Kuer v. 
The Estate of Kunwar Girdhari. Singh, 


(1) 28 B. 644; 4 Bom. L, R: :966, E 
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(Miscellaneous Application No, 666 of 
1919).. We see no sufficient reason to depart 
from the practice which has all along pre: 
valled in this province. x RR 

The result is that the appeal fails on ail 
ihe points and must be dismissed.. We 
dismiss the appeal with costs. 

G. H. Appeal dismissed. 





OUDH CHIEF COURT, 
CrimInaL REFEKENOE No 37 or 1923, 
October 3, 1929, | : 
Present :—Sir Louis Stuart Kr , Ohief Judge. 
Musammat MARIAM— i 
COMPLAINANT— ÁPPLIOANT 
TETSUs 
KADIR BAKHSH —OrrosiTB Parry. 
Criminal Procedure Code (Act V of 1898), s. 488—~ 
Maintenance— Muhammadan wife's right to mainten- 
ance during pertod of iddat. 
A Muhammadan wife is entitled to maintenance 
during the period ofiddat but not after that period 
has expired. | | l 7 
In the matter of the petition of Din Muhammad (1) 
and Shah Abu Ilyas v. Ulfat Bibi (2), followed. 
Emperor v. Jadi (3), not followed. : 


Case reported by the Sessions Judge, 
Gonda under s. 438 of the Oriminal Pro- 
cedure Code. 

JUDGMENT. —The question for decis- 
sion in this case is as follows:—Theapplicant 
Musammat Mariam was married to Kadir 
Bakhsh, -She applied under s. 488, Oriminal 
Procedure Code, for maintenance. Kadir 
Bakhsh proceeded to divorce her before the 
Court. The question is whether she can in 
these circumstances be granted maintenance 
against him, and if so, for what period and 
at what rate? I have no doubt as to the 
fact that she can obtain maintenance against 
him during the period of :ddat, The 
question was discussed atlength by the late 
Mr. Justice Mahmood in In the matter of 
the petition of Din Muhammad (1), and again 
before a Full Bench of the High Court of 
Allahabad in Shah Abu Ilyas v. Ulfat Bibi 
(2. The decision in Emperor v. dadi (3) 
does. not determine the question as to 
whether maintenance is payable for a period 
of iddat. In any circumstances it is not a 
decision which is binding on me. I consider : 
the Allahabad view correct. Thus{Musammat 
Mariam is entitled to maintenance during 
thé period of iddat and not after that period 
hasexpired. She is thus entitled to-a 
maintenance for three months. I fix the. 
rate of maintenance at Re. 10 per month, | 

A. Reference disposed of, .. 

) 5 A. 226; A. W. N. (1882). 237. 

a MÀ 30; a W.N. i808) 173 (E. B.) Eo 

3) 25 Ind, :Cas. 846; 17 Ọ. O. 260;-15 CrL; J: 646, . 
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OUDH CHIEF COURT. 
SECOND Orvin AppHau No. 40 or 1929. 
October 1, 1929. 
Present :—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr, Justice Raza. 
RAGHUBAR—PLAINTIFF—<APPELLANT 
3 | versus 
RADHA KRISHNA-——DzEFSNDANT— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 100—Ques- 
tion whetherright of privaey has been interfered with, 


whether question of law—Second appeal. 
A finding that there has been no fresh or substantial 


interference with the plaintiff's right of privacy by an . 


additional construction made by the defendant is a 


finding of fact. 
Abdul Rahman v. Bhagwan Das (1), referred to. 


Second appeal against an order of the 
Additional Subordinate Judge, Lucknow, 
dated the 16th October, 1928. 

Messrs. K. P. Misra and P. L. Varma, 
for the Appellant. 

- Messrs. M. Wasim Ali Zaheer and Ghulam 
Imam, for the Respondent. 
-JUDGMENT.—The decision of the 
lower Appellate Court is that the addition- 
al construction made by Radha Kishan de- 
fendant-respondent on his own house, so far 
from reducing theright of privacy enjoyed 
by the plaintiff-appellant, who is the tenant 
and occupier of the house opposite, has 
rather increased it. Formerly the defend- 
ant-respondent's house had an open roof, 
and this open roof commanded a complete 
view of the courtyard of the plaintiff ap- 
pellant's house. The defendant has now 
made constructions on that open roof which 
have restricted the view, The lower Ap- 
pellate Court has decided that in these cir- 
cumstances there bas been no fresh or sub- 
stantial interference with the plaintiff's 
former right of privacy. We consider that 
the question is a question of fact and.not of 
law: Thequestion was treated as a ques- 


tion of law in a single Jucge decision in. 


Abdul Rahman v. Bhagwan Das (1), 


but it has been brought to our notice from. 


a certified copy that this decision was revers- 
ed in a Letters Patent Appeal on the 17th 
January, 1908, by aBench consisting of the 
Hon'ble Sir John Stanley and the Hon'ble 
Mr, Justice Burkitt. There is, however, no 
report of this reversal in any authorised law 
report. Be thatas itmay, in our opinion, 
the question is a question of fact, whatever 
be the views of other Courts. As the ques- 
tion is a question of fact we can only be 


bound by the finding, and the finding is. 


that the right of privacy possessed by the 

plaintiff-appellant in respect of the house 

which he occupies has not been interfered 
(1)'29 A582; 4 A, L, J, 445; A, W. N, (1907) 183, . 
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with. In these circumstances the appeal 

fails and is dismissed with costs. 
A. Appeal dismissed. 


OUDE CHIEF COURT. 
O&IMINAL REFERÉNOR No. 41 op 1929. 
September 5, 1929, 

Present :—Sir Louis Stuart, Kr., 
Chief Judge. 
EMPEROR- COMPLAINANT 
versus 
BHAGWATI PRASAD—Acovszp. 

Criminal Proeedure Code (Act V of 1898), s. ,89— 
Revision against interlocutory order—Evidence Act 
(I of 1872), 5. 124—Theft by Railway  servant—En- 
quiry by Station Master— Statements made to Station 
Master, whether privileged — Public — Officer'— In 
official confidence.’ 

Though there is ordinarily no justification for tak- 
ing up in revision aninterlocutory matter in a Orimi- 
nal Courtit cannot be laid downthat a revision does 
not lie in such matters. [p. 223, col. 1.] 

Kashi Ram Khosla v. R.L. Dikshit (1), distinguish- 
ed, 

Qucre.—Whether a Railway Station Master is a 
‘public officer’ within the meaning of s. 124 of the Evi- 
dence Act, [p. 223, col. 1.] 

Where certain Railway servants were charged with 
theft and the accused called for certain statements 
made to the Station Master by the prosecution witness- 
es in à preliminary inquiry conducted by the Station 
Master and the Divisional Superintendent to whom 
the,Station Master had forwarded the statements, 
pleaded privilege under s. 124 of the Evidence Act: 

Held, that the statements were not privileged as 
they were not made to the Station Master ‘in official 
confidence’ within the meaning of s. 124, Evidence Act, 
[p. 223, col. 2, 

If a publie officer to whom communications are made 
in official confidence considers that the public interest 
would suffer by their disclosure, such communica- 
tions could not be produced in evidence. But ifit is 
not established that they were made in official confi- 
dence the opinion of the officer before whom they were 
made is not relevant, [ibid.] f 

Oase reported by the Sessions Judge, Rae 
Bareli, under 8,433 of the Oriminal Pro- 
cedure Code. 

Mr. H. K. Ghose, Assistant Government 
Advocate, for the Crown. 

Mr. Ruknuddin, for the Accused. 

_ Mr. Daya Shankar, for Divisional Supera 
intendent, E. I. R. 

JUDGMENT.—This reference in 
revision raises a point of interest. Bhagwati 
Prasad isa Transhipment Clerk stationed 
at Partabgarh Railway Station. Sarfaraz, 
Ram Prasad and Pandohi are station coolies 
at the same station, Oriminal proceedings 
were commenced against thesefour persons 
on a charge of having committed theft of 
certain pieces of cloth in charge of the Eas- 
tern Indian Railway Company from a goods 
truck, at Partabgarh Railway Station on the 
21st April, 1929. The proceedings appear 
to have been started as the result of a report 


made by acertain Parja Singha watchman 


213 I. O. 1920 
“employed_on the watch and ward staf at 
the same Railway Station. Shortly after 
this report, Mr, Mathews, Station Master, 
made an inquiry. I have been unable to 
discover from the record the date of this 
inquiry but it apparently took place within 
-one to three days of occurrence. In the 
course of this inquiry, Mr. Mathews is said 
‘to have recorded statements of Manzur 
"Ahmad, Parja Singb, Dal Bahadur and Bal 
Bahadur persons who have been called as 
witnesses for the prosecution and he is said 
“to have transmitted these statements to the 
‘Divisional Superintendent at Lucknow. In 
the course of the proceedings before the 
Magistrate the Counsel for the accused 
called for these statements in order that he 
might cross-examine the witnesses, who 
were said to havemade them, in reference 
to those statements, if he discovered that 
. the statements disclosed any ground for 
Buch cross-examination. The Divisional 
Superintendent at the requestof the Oourt 
sent these statements to the Court in a sealed 


cover but atthe same time took objection © 
to their production on the ground that . 


they were privileged. The Magistrate 
upheld this contention. The matter was 
then taken in revision to the Sessions 
Judge who has forwarded it to this Oourt 
for decision. The learned Assistant 
Government Advocate has taken a prelimin- 
ary objection that no such revision lies. I 
do not consider that his contention is 
correct. It is true that-Idecided.in Kashi 
Ram Khosla v. R. L. Dikshit (1) that there 
is ordinarily nojustification for taking up 
in revision an interlocutory matter in a 
Criminal Court but I never found that such 
an application in revision did not lie. I 
only found that ordinarily they should not 
be acceded to. In this case, however, I 
consider that the matter should be decided 
on the merits. Ordinarily these statements 
were capable of proof before the Oourt. 
The Divisional Superintendent has,however, 
taken the position that they cannot be pro- 
duced under the provisions of s. 124, Act I 


of 1872; This section says that no public: 


officer shall be compelled to disclose 
communications made to him in official con- 
fidence when he- considers that the public 
interest would suffer by the disclosure, 
But these statements were noi made to the 
Divisional Superintendent. They were 
made to the Station Master. Granting for 
the sake of argument that the Station 


(1) 91 Ind. Cas, 1007; 30. W. N. 104; 27 Or, L.J. 
491° A. I. R. 1926 Oudh.280; 1 Luck, 48; 130, D. J. 
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Master in the State Railway isa “public 
officer’ within the meaning of 8. 124 the 
question remains whether these com- 
munications were made to him in official 
confidence I do not determine whether 
the Station Master is or is nota ‘public. 
officer within the meaning of s. 124 of Act I 
of 1872. He is certainly a public servant 
of Ohap. IX of the 
Indian Pensl Code under the provisions of 


8. 137, Act IX of 1890, the Indian Railways 


Act But it would not follow from that 
that heis a public officer within the meaning 
of s. 124- of Act I of 1572. But apart from 
that circumstance, is there anything to 
show that these communications were made 
to him in official confidence? There is 
nothing on the record to show that they 
were made to him in § official confidence; 
and the learned Counsel opposing the 
application has been unable to indicate 
any reason from which it can be concluded 
that these communications were mads in 
officia] confidence. One of the persons who 
made the communication was  Manzur 
Ahmad, another Transhipment Olerk and 
the other three were watchmen employed: 
the watch and ward. In these 
circumstances I find that these communica- 
tions are not protected. If they had been 
communications made toa public officer 
in official confidence, the Court would not 
have been in a position to decide whether 
the public interest would suffer by their 
disclosure. If the public officer considered 


that the public interest would suffer by 


their disclosure, -such communications 
could not be produced in evidence. But 
if it is not established that they are made in 
official confidence the opinion of the officer 
before whom they were made is not relevant. 
I, therefore, direct that the sealed cover be 
opened by the Magistrate and that both 
the prosecution and the defence be given 
an opportunity of utilising these documents, 
in the manner permitted by the provisions 
of the Evidence Act, The record will now 
be returned. I have tonote that the record 
is very defective. It may be that we have 
not made a complete examination but I 
notice in the English record that the 
evidence of Mr. Mathews terminates at the 
end of the first page in the middle of a 
sentence and that we finda similar- defect 
in the evidence of the witnesses under 
cross-examination. I note this point. to 
safeguard our office. The record is exactly: 
as we have received it andis returned in 
the condition in which we received it. 
A, . deference accepted, 


> 
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OUDH CHIEF COURT. 
APPLIOaTION No. 29 oF 1929. 

Septembr 2, 1929. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge and Mr. Justice, Srivastava. 
GANGA PRASAD-—PrAINT FF— 

—APPLIOANT 

s ` versus 
RAM. NARAIN AND oTBHERS—DREFENDANTS— 
OPPOSITE P4 RIY. 

Civil Procedure Code (Act V of 1908), s. 116—Order 
setting aside award and, resuming hearing: of suit— 
Revision, competency of. i 

An order settingaside an arbitrator's award and 


resuming the hearing ofa suit is an interlocutory 
order and an application to revise it is not com- 


etent. 
j Chattar Singh v. Lekhraj Singh, (1), Damodar 


) ap v. Raghunath Hari (2) and Chiman- 
"eu oim v. K as i Balk ida, (3), followed. 
Usuf Khan v. Riasat Ali (4) and Chandrik Dat Ra 
'v. Shyam Lal (5), not followed. 
Application for revision of an order 
of the Additional Subordinate Judge, Luck- 
now, dated the 6th April, 1920. 
Mr. Mahesh Pershad,. for the Applicant. 
Messre, A. P. Sén and Hakim. Uddin, 


for the Opposite Party. 


4 JUDGMENT.—This is an application 
under s, 115 of the Code of Civil Proce- 
dure to set aside an order of the Additional 
Subordinate Judge of Lucknow passed in 
the following circumstances, A suit for 
partition was pending before the learned 
‘trial Judge. An application was made to 
refer the matter to arbitration. The matter 
was referred to arbitration.. The arbitrator 
finally made an award. The learned Judge 
Bet aside the award on the ground of techni- 
eal misconduct by the arbitrator and has 
resumed cognizance over the suit which is 
now proceeding towards decision. The 
plaintiff who is the applicant asks us to set 
aside under the provisions of s. 115 the 
decision of the learned Subordinate Judge 
and to pass a decree in terms of the award. 
. Mr. Sen on behalf of the opposite-party took 
a preliminary objection that no application 
for revision ley as there has been no 
decision of a case. He based his objection 
on & decision of a Bench of the Allahabad 
High Court in Chattar Singh v. Lekhraj 
Singh (1). The Bench there laid,down that 


* 


under the provision of s 622 of the old. 


Code, which corresponds tos. 115 of the 
“ present Code, no action could be taken in 
respect of an order setting aside an arbitra- 
tor’s award and resuming the hearing of the 
suit for decision. He further quoted the 
decision in Damodar Trimbak Dharap v, 


(1),5,A; 293; A. W. N, (1883). 39 
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Raghunath Hari (2) in which a Bom bay High. 
Court arrived at a similar conclusion, He 
referred finally to a recent decicion of the 


Bombay High Court in Chimanbhai Kalyan- 
bhai v. Keshavlal Bulkhidas (3) in which 


he same view was affirmed in respect, of 


s. 115 of the present Code. Sir Norman 
Macleod, C. J., at page 723* said :— 

“It cannot be said in this case that there 
bas been a decision of the suit by the 
Subordinate Judge. He only decided not 
to pass a decree in terms of the award but 
to continue the hearing of the suit by the 
Court, There is no appeal from that 
decision and as it is clearly an interlocutory 
order, an application to revise it is not 
competent.” 

The learned Counsel on the other side has 
referred us to two decisions of this Court as 
authority for the proposition that a revision 
lies. The first is a decision in Usuf Khan v. 
Riasat Ali (4). This is a decision of a 
Bench of this Court. There the Bench was 
asked to interfere under the provisions of 
s. 115 of the Code of Civil Procedure with 
an order of an Assistant Collector eetting 
aside an arbitrator's award. It is true that 
no objection was taken before that Bench 
that no application lay against that order 
inasmuch as it was not an order deciding 
case, But the decision of the. Bench is no 
authority for the proposition that a revision 
lay, for we find that the Bench refuse to 
interfere. The next decision isa decision 
of a single Judge of this Court in Chan- 
drik Dat Ram v. Shyam Lal (5), Apart 
from the fact that this is a decision of a 
single Judge the point now in dispute was 
not before him, It is true that he reversed 
an order setting aside an award but he 
reversed that under’ the provisions of s, 25 
of the Provincial Small Cause Courts Act 
and did not have to consider the provisiong 
oi s. 115. We consider that the preliminary 
objection must succeed. The view which 
we take of the matter is the view taken by 
Sir Norman Macleod in Chimanbhai Kal- 
yanbhai v. Keshavlal Bulkhidas (3). We 
accordingly dismiss this application with 
costs. s 

G, H. Application dismissed, 

(2) 26 B. 551; 4 Bom. L. R. 267. 

(3) 73 Ind. Cas. 464; 47 B. 721; 25 Bom, L.R. 443} 
A. I. R. 1923 Bom 402. et 

(4) 93 Ind. Cas. 446;.3 O. W. N. 279; 13 O.L. J. 224i 
A. I. R. 1926 Oudh 307; 1 Luck 139. 

(5) 94 Ind. Cas. 162; 30. W. N. 397; A,IL R. 1996 
Oudh 383; 29 O. O. 258; 130, L. J. 504. 


*Page of 47 B.—[Ed.] CUI ee 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
MiSOELLANEOUS APPEAL No. 18.or 1920, 
November 12, 1929, 
. Present :—Mr, Percival, J. CO. and 
Mr. Rupchand Bilaram, A.J, C. 


Haji ABDUL RAHMAN--APPBULANT - 


-~ versus 

HASHMATALI 4ND ANOTHER— 
RESPONDENTS. - 

Civil Procedure Code (Act V of 1908), s. 95-—Pro- 

vincial Small Cause Courts Act (IX of 1887), s. 24— 


Order of compensation by Small Cause Court—Appeal, 
whether lies. . 


: No appeal lies againstan orderof compensation 
passed by a Small Cause Court under s. 95 of the Oivil 
Procedure Code. 


Appeal against an order passed by the 
Small Cause Court Judge, Karachi, iu 
Buit No. 4204 of 1925, dated the 17th Decem- 
ber, 1925. l 

Mr. E. V. Castellino, for the Appellant. 

JUDGMENT. —The learned Judge of 
the Small Cause Oourt has awarded Rs. 35 
to each of the defendants as compensation 
under sa 95, Oivil Procedure Code. Against 
that order the plaintiff has dled the present 
appeal. Oathe attention of the learned 
Pleader for the plaintiff being drawn to the 
provisions of &. 24 of the Provincial Small 
Cause Courts Act which allows no appeal 
against an order passed’ under s. 95, Civil 
Procedure Code, has requested us to treat 
this appeal as an application in revision. 

Now, in order to induce us to interfere in 
revision the learned Pleader has to satisfy 
us that there has been a failure of justice. 
He has urged that though no doubt the 
plaintiff may have applied for a warrant of 
arrest which was not justified. he had com- 
promised the case with the défendants by 
relinquishing 4 portion of his claim in con- 
sideration of the: defendants not. :claiming 
compensation from him for wrongful arrest. 
But there is nothing on the record to show 
that the plaintiff raised any such plea be- 
fore the learned Judge of the Small Cause 
Court and it is:nòw too-late for him to raise 
this plea, 6 7 

Under the circumstances, we are not 
prepared to hold that this is a fit case which 
calls-for the exercise of ‘our revisional 
jurisdiction..- We accordingly dismiss this 
appeal, which we-have treated as an appli- 
cation under s. 29 of the Small Cause Court 
Act, with costs, 

PBA 77 


| Appeal dismissed, 


15 
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SIND JUDICIAL COMMIS- 
|. SIONER'S COURT. - 
First Orvin, APPBAL No. 162 or 1925. 
- December 11, 1929. | 
Present:—Mr. Rupchand Bilaram, A. J. C. 
. .. and Mr. Wild, A. J.O. 
R, B, HIRANAND KHEMSING— 
T APPELLANT 


| versus 
Mir SHER MAHOMED KHAN TALPUR 
f — RESPONDENT. 

Contract Act (IX of 1878), ss. 62, 63—Contract— 
Novatio—Eztension of ` time for performance— 
Consideration, if necessary.. — SS CAE 

No fresh consideration is necessary for dn agree» 
ment which falls under the purview of s.63 of the 


Contract Act, and for the purpose of enforcing it, 


it ig not necessary to invoke the-aid.ofs. 62 o 
the said Act. [p..227, col. 2.] 
Firm Chhunna Mal-Ram Nath v. Firn Mool 
Chand-Ram Bhagat-(2) and Kalumal-Dewandas v. 
Kessumal-Naraindus (2), relied upon. . - 


Appeal against the judgment and decree 
of the First Olass Sub-Judge, Hyderabad 
(Sind). | 
Mr. Dipchand Chandumal, for the Appel- 
lant. -> | 

Mr. Tejumal Hassomal, for the Re- 
spondent.  . ee a NK 

JUDGMENT.—This js an appeal 
against the judgment and decree, passed . 


‘by the learned Firat Olass” Sub-Judge, 


Hyderabad, dismissing the plaintiff's Bult 
on the plea of limitation, The plaintifs » 
case is simple. According to him the 
defendant had obtained leave to appeal to: 
the Privy Oouncil in a litigation- in which 
the defendant was a party. -He wanted: - 
the plaintiff to engage a solicitor on his: 
behalf as also to engage 
generally to look:-to the conduct of the 
appeal. After discussing what -the ap- ~ 
proximate expenditure, would be - the - 
defendant promised to pay to the plaintiff 
a lump sum for incurring all necessary ex- . 
penditure including Counsel and Solicitor’s ` 
fees as also his remuneration and expenses ` 
of travelling to and from Hyderabad, and : 
to put him in funds to enable him to 


perform his work. The full amount fixed : 
. Was. 


Rs. 12,000. The defendant “paid - 
him Re. 1,000 on or about" June; 1920, © 
and promised to send. him ‘the balance just -` 
about the time when the record of the ease -~ 


was certified by this..Court:to.their Lord- 
‘ships of the Privy Council as that was the 


time when further money was required by 
the plaintiff to engage Counsel and incur 
other expenses, On receipt of Rs. 1,000 


“the plaintiff left for England. There was 


delay in certifying the record with the 


Counsel and ` ` 
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result that the plaintiff came down to 
Hyderabad in. November, 1920, end after 
arranging for the record being .sent- he 
went back to England in July, 1921. The 
record -was actually received there on 
October 3, 1921, but the defendant did 
not send money. According to the rules of 
the Privy Council, unless certain proceed- 
ings were taken to make the appeal ripe for 
hearing within four months of the date of 
the record being certified, the appeal was 
liable to be dismissed: The plaintiff was 
nof prepared to incur any expenditure on 
behalf of the defendant from his own pccket 
with the result that he hurried down to 


Hyderabad, to find out what the matter. 


was a3 he had received no reply to his lettere 
and telegrams, Itis said that on January 
20, 1922, the defendant paid to the plaint- 
iff a sum of Rs. 2,000to enable him to 
incur certain necessary expenditure and 
promised to pay the balance at an early 
date. On that the plaintiff cabled to the 
solicitors in London to file the petition of 
appeal which was accordingly done, so as to 
eave it from being dismissed at the expiry 
of four months. In April, 1922, the plaintiff 
again left for England and on arrival there 
took certain further proceedings in the 
matter. The promised money was, however, 
not sent to bim and on February 10, 1923, 
the appeal was struck off for want of pro- 

, Becution, The reason why the defendant 
did not put the plaintiff in funds was that 
he had settled with the respondent in the 
appealand asa matter of fact on March 6, 
1923, cabled tothe plaintiff to have the 
appeal withdrawn asit had been settled. 
As-the defendant ‘thereafter failed to pay 
the balance of the money due to the plaint- 
iff, the present suit was filed on November 
7, 1924, for recovery of Rs. 6,000, it 
being stated in the plaint that on account 
of the dismissal of the appeal the plaintiff 
had saved a sum of Rs, 3,000 which 
. would otherwise have been. paid as Counsel’s 
fee and the claim was therefore, reduced by 
that sum. The plaintiff based his cause of 
action as having arisen to him on July Ist, 
1922, 1. e„ 6 months after the payment of 
Rs. 2,000 to the defendant and of the 
fresh promise made to him that the balance 
would be remitted to him at an early date 
his case being that six months would be 
a reasonable time within which the amount 
had to be remitted to him; in the alterna- 
tive he based his cause of action as hay- 
ing accrued tohim on February 16, 1923 
n the Privy Council appeal was struck 
Qu, | 
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The main defence to the action was that 


there was no promise to pay the-sum of 
Rs. 12,0L0 or any such sum that what the 


. plaintiff would recover was for quantum 


meruit, and that the sum for which he 
should get decree should not be more than 
R3.-6,009. No plea of limitation was 
raised in the written statement but at the 
time of the framing of the issues, the 
Pleader for the defendant stated to the 
Court that he raised the plea of limitation 
as well, and as issue of limitation was ac- 
cordingly raised. 


The learned Judge below has given find~ 


ings on all the issues in the case holding in 
favour of the plaintiff that he was entitled 
to a decree for Rs. 6,000 but holding 
that the plaintiff's cause of action arose in 
1921 when according to the first promise 
made to him the amount was to be remitted 
to him at the time the record of the case 
was certified to the Privy Council. 

Now, if appearsto us that the learned 
Judge has clearly fallen into an error in 
not taking into consideration what had 


transpired subsequent to the original pro- 


mise as stated in the plaint and which was 
not even controverted by the defendant in 
express terms. The defendant’s case was 
not that in January, 1922, he made no pro- 
mise to send any money to the plaintiff or 
that it was not in consequence of that fresh 
promise made bythe defendant to put the 
plaintiff in funds at a later date and the 
payment of Rs. 2,000 at that time that 
the plaintiff cabled to the Solicitors in 
England to proceed with the matter. The 
defendant's case throughout was that he 
did not promise to pay Rs. 12,000 or any 
fixed sum, but that he had to put the plaint- 
iff in funds as occasion arose to enable him 
to proceed with the matter. According to 
the defence there was no question whatso- 
ever ‘of the period of limitation having 
commenced to run in 1921. 

The learned Judge has inclined to the 
view that the plaintiff had not expressly set 
up a novatio in his plaint and further that 
such nozatio, even if set up, was nothing 
more thana nudum pactum as there was no 
consideration for it. In taking that view 
the learned Judge seems to us to have been 
equally in error. The contract between the 
parties was of aspecial nature. The plaint- 
iff had not undertaken to incur any money 
out of his pocket but had to incur expen- 
diture from the money to be paid to him by 
the defendant. All that the parties seem 
to have contemplated was that taking into 
consideration the expenditure which the 
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plaintiff would have to inevr in engaging 
solicitors and Counsel he would be paid 
Rs. 12,000. and that he should appro- 
priate to himself such balance as remained 
after incurring the necessary expenditure 
&s remuneration for the services rendered 
by him and as his expenses for going from 
Hyderabad to England on account of the 
defendant. As.amatter of fact as no pay- 
ment was made to the plaintiff in 1921, he 
declined toincur any expenses out of his 
pocket to make the appeal ripe; but in 
' order not to prejudice the defendant he 
came down to India to find out what the 
defendant intended to do. Were it not for 
the new promise made by the defendant to 
the plaintiff he might not have incurred the 
expenditure of going to England and wir- 
ing to the Solicitors to take further pro- 
ceedings in the matter. It has been sug- 
gested that the plaintiff used to go to Eng- 
land on his own business of pearls as well. 
But that does not mean that the plaintiff 
had to go.at the very time at which he went 
for the work of the defendant. With regard 
to his leaving for England in 1920 he had 
deposed that he would not have left in July 
if he had not to attend to this matter. 
With regard to his second visit in 
"has deposed as follows :-- 


"The defendant in January, 1932, when 
he paid me Rs. 2,000 told me to hurry 
up to go to England and then he would send 
me the balance very soon thereafter, in any 
case, before Ist July. 1922. I then left 
Hyderabad for England about the middle 
of April 1922, Istayed there for about 12 
months to see the appeal through.” 


From this evidence it is abundantly 
clear that the fresh promise made by the 
defendant in January, 1922, was a bind- 
ing agreement being for consideration. 


It is, no doubt, true that in his plaint 
the plaintiff has not used the expression 
‘novatio’ but there is no charm in the 
use of that expression. The plaintiff has 
described in detail every important event 
that occurred from the commencement up 
to the end and has based his cause of 
action. clearly on para. 8 of the plaint 
which refers to the payment of Rs. 200 
to him on January 30, and to the pro- 
mise to pay the balance at an early date 


thereafter, which has been interpreted by | 


him to mean six months thereafter. 


An argument was advanced by the learned 
Pleader for the defendant that the words 
which follow and which sre as under :— 
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“The plaintiff accordingly cabled to the 
Solicitor in London to file the petition of 
appeal which he did immediately before 
the lapse ofthe prescribed four months”, 
referred not to the promise to pay the 
balance at an early date but to payment 
of the sum of Rs. 2,000 paid on January 
30, 1922, We are not prepared to accept 
this interpretation. -We think that this 
para. read as a whole shows. clearly that 
what the plaintiff did after his return to 
India in January,.1922, was in consequence 


of the fresh agreement between the parties. | 


Apart from this, it would appear that 
even if the case was based upon the 
original cause of action, viz., the promise 
made in 1920 to pay the amount .in 


1921 it was open to the plaintiff under- 
to agree at 


s. 63, Indian Oontract Act, 
the request of the defendant to extend 
the time of payment and that he did so 
in January 1922. As pointed out by this 


4 


Court in Kalumal Devandas v. Kissumal . 


Naraindas (1) following the decision of 
their Lordships of the Privy Council in 


Firm Chunna Mal-Ramnath v. Mool Chand- ' 


Ram Bhagat (2) no fresh consideration is 
necessary for an agreement which falls 
under the purview of s. 63 of the Indian 
Contract Act and for the purpose of 
enforcing it itis hardly necessary to in- 
voke the aid of s. 62 that Act. But it 
is not necessary to pursue this point further 
as we hold that there was consideration 
for the agreement made at that time. 


Under the circumstances the decree of - 


the lower Oourt cannot be maintained 
and we accordingly set it aside and pass 
a decree in favour of the plaintiff for a 
sum of Rs. 6,000 with interest at six 
per cent. per annum from date of suit to 
psyment with costs throughout. 
P. B. A. Decree set aside. 


(1) 114 Ind. Cas. 97; 23S. L. R. 94; Ind. Rul, (1929) 
Sind 49; A. I. R. 1929 Sind 153. 


(2) 108 Ind. Cas. 678; 55 I. A. 154 at P. 159; A. I. R. 


1998 P. 0.99; 5 O. W. N. 466; 47 O. L. J. 503; 26 A. L. J. 
603; 29 P. L. R. 353; 32 0. W. N. 738; 30 Bom. L. R, 
837: 55 M. L. J. 1; 28 L. W; 251; 9 Lah. 510 (P. O) ` 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Olvin Suit No. 370 cr 1928, 
January 17, 1130. 

Present :—Mr. Asion, A, J. C. 
GANESHDAS LOKURAM— 
PLAINTIFF 
Versus 
GANGARAM AND ANOTHER— DEFENDANTS. 

_ Contract Act (IX of 1872), ss. 182, 318—Servant get- 
ting fixed salary, if can be agent—Suit for account 
against him, whether lies—Limitation Act (IX of 1908), 
Sch. I, Art. 89—Suit for account against agent— 
Sa aka a quo—Refusal, what amounts 


0. < 

An agent'isa person employed to do any act for 
another:or to represent another in dealings with 
third persons, and a servant 
may be such an agent if he is employed as such, and 
may be liable to render an account of such dealings to 
his principal. [p.£228, col. 1.] ` 

Vhere a principal demands from his agent an ac- 
count of his dealings with third persons, during the 
continuance of agency, non-compliance or evasion or 
procrastination on the part of the agent amounts to a 
-refusal within the meaning of ‘Art. 89 of Sch. I of the 
Limitation Act. [p. 229, cols. 1 & 23 


Mr. Thakusing Lalsing, for the Plaintiff, 
Mr. Lokumal Naraindas, for Defendant 
No.. I. - 


J UDGMENT.—This isa suit filed by 
the plaintiff against defendant No. 1 for 
accounts. Defendant No 2 has been join- 
ed asa pro forma defendantas he refused 
to join plaintiff in suing defendant No 1. 
Defendant No. 2 was absent st a hearing 
though ealled and an order ex parte was 
passed against him. 

Plaintiff's case is that he and defendant 
No. 2 carried. on a commission agency 
mainly in the firm known as Lokuram 
Ganeshdas, plaintiff being the capitalist 
‘sleeping partnerand defendant No. 2 the 
working partner, l l 

Defendant No, 1 was employed as an 
agent by the firm of Lokuram Ganeshdas at 
Karachi on 6th September, 1923, to collect 
and realize debts including decretal debts. 
due-from the firm's debtors up-country and 
to pay debts to the firm’s creditors. He 
worked until 6th June, 1925, when he ceased 
working for the firm. He failed, however, 
to render an account of his dealings in res- 
yee of the realizations made by him for the 
rm. 

The defence of defendant No, 1 is that he 
entered into theservice of the plaintiff in 
Dehra Ismail Khan on 4th September, 1923, 
on a fixed salary of Rs. 45-0.0 P. m, He waa 
sent from timetotime to various places in 
the Punjab to collect outstandings from 
mofussil constituents and he also worked 
on the Karachi business premisés. The 
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amounts he collected were t 
Karachi frm or paid to the plaintiff or to 
the firm’s creditors and from the amounts 
he was to draw his salary which he did. 
Defendant No. 1 states that he has account- 
ed for all the amounts he collected. 

The following issues were framed by ĉon- 
sent:— 

1. Is the plaintiff entitled to take accounts 
from defendant No. 1 ? 


2 Is the suitcompetentas framed (covers 


paras. 1& 5of written statement.) ? 


3. Was defendant No. 1 employed asa 


eervant on a fixed salary of He. 45-U-0 P. w.? 
4. Has this Oourt jurisdiction to try the 

suit (covers para. 7 of written statement.)? 
5. Has not defendant No. 1 accounted for 


all the outstandings collected by him (covers | 


para 4 of written statement.) 
6. Is the suit time-barred ? 


7. Is there any amount due to the plaint- | 


iff on account of collections made by the 


- defendant No. 1? 


8. General.! l 

My finding on the issues is as follows :—- 
1. Negative. 2, Affirmative. 3. Affirmative 
but with certain allowances and .expenses 
in case he was sent up-country, 4. Affirma- 
tive. 5. Affirmative. 6. Negative. 7 
Negative. | 

In dealing first with issue No. 2, there 
appears to me no force in the contention, 
that a suit for account could not lie against 
a servant on a fixed salary. 

In s. 182 of the Indian Contract Act an 
agent is defined as a person employed to do 
any actfor another, or to represent another 
in dealings with third persons. Section 
184 provides that any person, may become 
an agent, as between a principal and third 
persons, but that if the agent is to be re- 
sponsible to his principal, he must be of age 
and ofsound mind, There is nothing to 
prevent a servant from being an agent, 


if he is employed as such. Theillustration ` 


to 8.187 shows that the manager of a shop 
owned by another can have a certain author- 
ity implied as an agent. Section 213 pro- 
vides that an agentis bound to render pro- 
per accounts to his principal on demand. 
In view of the facts alleged in the plaint 
and the facts sdmitted in para. 2 of the 
written statement it is clear that the nature 


of the employment of defendant. No. 1 was, -: 


inter alia, that of an agent. 
With regard to issues Nos. Jand 4, plaint- 
iff's case is that in consequence of con- 
vereation between his working partner 
Ohandandas the 2nd defendant and the 
brother of defendant No, 1, he had a talk 


sent to the . 


-— 
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with defendant No. 1 in Dehra Ghazi Khan 
and thelatter informed him that he had 
been engaged. Ohandandas also wrote to 
- him to the same effect. Defendant No. l 


` alleges that plaintiff engaged him at Dehra ` 


Ghazi Khan and I believe him, I also þe- 
"lieve that the terms were arranged between 
defendant No. 2 at Kothi of defendant No. 
lin Karachi but the point seems to me im- 
material,for defendant No.1 was engaged 
for service, inter alia, in Karachi, If sent 
out of Karachi he was to have travelling ex- 
penses and travelling allowance and other 
expenses. Heusedto write to Karachi and 
intimate all sums recovered. In para. 3 of 
his written statement he admits thatthe 
amounts collected were to ba sent and were 
being sent to plaintiffs firm in Karachi or 
paid to the plaintiff himself. Ohandandas 
also deposes to the fact that defendant No, 1 
worked for Zor 3 months in Karachi before 
he was sent by him up-country to collect 
outstandingsand that ths items relating 
to his expenses were to be entered when he 
came to Karachi to settle. I believe Qhan- 
dandas on the point and I am satisfied from 
the evidence that the Karachi Oourt has 
jurisdiction. 


With regard to issue No. 6 the services of . 


defendant No. 1 terminated on 6th June, 

1925, and the present suit was filed on 2nd 

July, 1928. Plaintiff in para, 3 of his plaint 

stated that defendant No, 1 worked as agent 

up to 6th June, 1925, and that he has not 

rendered an account though he has been 
- called on to do so several times. 

When giving evidence plaintiff stated 
that he requested defendant to render an 
account on July Ist, 1928, but he refused 
to doso and on the following day the suit 
was filed. Under Art. 69 of the Indian 
Limitation Act the period of 3 years’ limita- 
tion runs from the date when the account is, 
during the period of the agency, demanded 
and refused or where no such demand is 
made, when the agency terminates (the 
italics are mine). It follows, I think, that 
the period runs either from the termination 
of the agency or from an earlier date, for it 
is difficult to believe, that the Legislature 
could have intended a later date to serve as 
the starting point, in cases where an ac- 
count is demanded of an agent, who pro- 
mises to render it later on, but fails to 
keep his promise. Under s. 213 of the 
Indian Contract Act an agent is bound to 
render proper accounts to his principal on 
demand. It is his duty to keep proper 
accounts of his dealings and a demand bya 
principal accompained by non-compliance 
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or evasion or procrastination on the part of 
the agent would amount, I think, to a re- 
fusal within the meaning of Art. 89 of the 
Indian Limitation Act. It follows that the 
suit, even according. to the allegations of 
plaintiff with which I shall deal, hereafter, 
should have been filed within 3 years from 
the 6th June, 1925, That date fell during 
the 1928 vacation of the Judicial Oom- : 


. missioner's Court which terminated lst 
July, 1928, and the suit having been filed 


on July 2nd, the opening day, appears to be 
within time. E 

There remain issues Nos.1, 5, 7 and 8. 
Of these, issue No. 8 is the general issue and. 
issues Nos. 1 and 7 are closely connected with. 
issue No. 5. Plaintiff's case according to the, 
plaint is that defendant ceased to work as 
an agent of his firm on 6th June, 1925, and 
did not render an account though called - 
upon to do so several times. In evidence 
plaintiff stated that he was told by defend- 
ant No. 1 at Ludhiana Station that 
he was ill and that he would not accom- 
pany plaintiff or work any longer. Five 
or six days before that he had asked 
defendant No. 1 for an account and that 
defendant No, | took out some account and 
said he would send the account to Karachi, 
Later on, plaintiff denied that- defendant 
No. 1 said he would give Ohandandas an ac- 
count. 

According to defendant No. 1 it is cor- 
rect that he and plaintiff separated at 
Ludhiana Station. Defendant No. 1 also 
admits that prior to that, plaintiff asked 
him for the account. His case, however, 
is that-he rendered the account to plaintiff, 
At one time heeaid that plaintiff asked for 
the. account when he came from Flor to 
Ludhiana, at another time that plaintiff 
and he prepared the account at Flor. 

These two statements of defendant No. 
1 are not necessarily irreconcilable. 

Plaintiff admits that he is not aware of 
any outstanding which defendant No. 1 has 
recovered and not accounted for, The story 
of defendantNo. 1 is supported by plaintiff's 
gumashta partner Chandandas whom plaint- 
iff called as a witness, for . Chandandas 
deposes to an admission by the plaintiff 
that defendant No. 1 had rendered lim the 
account. He states that pleintifi wrote to 
him that he had dispensed with the services 
of defendant No. l and that defendant No. 
l had accounted. Chandandas further 
deposes to the fact, that when-the plaintiff 
came to Karachi in August, 1925, he had 
brought a bundle of papers and. a Bandht 
with a leather cover and another Bandhi 
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with a yellow cover and ‘said he had settled 
everything with defendant No. 1. The 
Bandhis with the leather cover and yellow 
cover were accounts which defendant No. 1 
gave to plaintiff. According to Chandandas, 
plaintiff is of a very litigious disposition. 
There is no indication in the. evidence that 
defendant No. 1 was remiss in the keeping 
_ of accounts, there is nothing to show that 


one pie, which he recovered has not been . 


accounted for, It, therefore, seems to me 
extremely unlikely that when - plaintiff 
admittedly asked for an account sometime 
prior to the termination of his service at 
Ludhiana, that the defendant No. 1 would 
not render it. It is also unlikely that plaint- 
iff would let the servant go without his 
having accounted. Plaintiff as hereinbefore 
stated has contradicted himself with regard 
to the allegation that defendant No. 1 said 
he would account in Karachi and plaintiff's 
version 18 contradicted by Ohandandas. I 
am of opinion that it is established that 
defendant No. 1 accounted to the plaintiff, 
Plaintiff is, therefore, not entitled to an 
account and the. evidence ‘shows, in my 
opinion, that no account is due to plaintiff 
on account of collections made by defend- 
ant. No. 1. | 

. ldismiss the suit against both defendants 
with costs. 


P, B. A. Suit dismissed. 


~ 


SIND JUDICIAL COMMIS- 
SIONER'S COURT, 
Szoonp Orvin Appsat No. lor 1927, 
A ) Mi ee” 1929. 
resent :—Mr. Rupchand Bilaram, A, 
and Mr. Wild, A.J. C. dan 
KHUBCHAND KHUSHALDAS— 
APPELLANT 


versus 
BULOHAND NARAINDAS— 
| RESPONDENT, . 
Easements Act (V of 1882), s, 4—Easements—Right 


to sue—Whether occupier who is not owner can sue 
to enforce easement. 


A person who is an occupier but not an owner can 
maintain asuit to enforce an easement. 


. Appeal against a judgment and d 
of the Assistant Judge, Hyderabad. T 
Mr. Tolasing K. Advani, for the Appel- 


lant. 

"Mr. Fatehchani Assudamal, for the Re- 
spondent. 

: JUDGMENT.—The suit from which 
this-appeal arises wasa suit by the plaint- 
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iff for an injunction restraining the 
defendant from closing a window and 
sky-light on the upper story of his 
house and directing him to demolish the - 
construction. Jn the trial Court the 
ownership by plaintiff of the house in suit 
was denied and the preliminary issue was’ 
framed: ‘‘ Whether the plaintiff is com- 
petent to maintain the suit?” The trial 
Oourt after consideration of the evidence 
and the statement of the plaintiff, came to’ 
the conclusion that the suit house did not 
belong to the plaintiff but belonged to 
his mother. In the appeal the learned 
Assistant Judge has also held that 
plaintiff's mother alone is the owner of 
the house. On the ground that plaintiff 
was not the owner of the house both . 
Courts held that he was not competent to 
file a suit, From the last decree the 
plaintiff appeals. l 

It is pointed out thats. 4 of the Ease- 
ments Act defines an easement as a right 
which the owner or occupier of certain 
land possesses as such for the beneficial 
enjoyment of that land and it is, there- 
fore, argued that a suit to enforce an 
easement can be brought not only by the 
owner of the land but also by the occupier, 
We agree that this argument is well 
founded. In this case there was no dis- 
pute that the plaintiff was occupying the 
land in suit and according to his.deposi- 
tion (Ex, 59) Dr. Bherumal was his tenant 
for 4 or 5 years and thereafter he had 
been occupying it. 

We think then that the plaintiff eg 
cecupier of the premises in suit was 
entitled to maintain the suit and that the 
question was wrongly decided against 
him that the suit was not maintainable. 
We may add that the lower Appellate 
Court has not taken into consideration 
the receipt Ex. 52 butit is not necessary 
for us to consider that point in view of our 
decision on the preliminary issue. 

We, therefore, set aside the decision of 
the Courts that the suit is not. maintain- 
able and remand the case to the trial 
Court for decision on its merits. 

Costs of the appeal to be costs in the 
cause. i 


P B.A, Case remanded, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Privy OouNcin APPLIOATION No. 5 or 1929. 

l November 25, 1929. ! 

Present:—Mr. Percival, J. C. and Mr. 

.  Rupehand Bilaram, A. J. C. 
* CHUHERMAL MULCHAND —PzaTITIONES 
< versus 

Shrimati PAPURBAI—OpponNENT. 
Civil Procedure Code (Act V of 1908), s, 109 (a) 
- —Remand order, when “final order"—Teest. 

The question whether an order of remand passed 
in a particular case operates as a final order or not 
must depend on its own facts. In determining whe- 
ther such an order is a final order or not, the test 
to be applied is whether it finally disposes of the 
rights of the parties, and this is to be determined 
with reference to the order of the Appellate Oourt 
andani that of the trial Oourt, [p. 231 col. 2; p. 292, 
COL. Z. 

Firm of Ramchand Manjilal v, Firm of Goverdhan- 
das Vishindas Ratanchand (1) and Isaacs and Sons 
Limited v. Salbstein (4), relied upon. 
` Rahimbhoy Habibhoy v. Turner (5) and Saiyid 
Muzhar Hossein v. Musammat Bodha Bibi (6), dis- 
tinguished. 

Application for leave to appeal against 
the judgment and decree of Mr. Wild and 
Mr. Rupehand, A.J. Os., dated the 19th 
November, 1928, in First Appeal No. 18 of 
1927, printed as 114 I. O. 150. 

Mr. Tejumal Hassomal, for the Petitioner. 

Mr. Tolasing K. Advani, for the Op- 
ponents. l 

ORDER.—This application purports 
to have been made under s. 109 cls. (a) and 
(c) of the Civil Procedure Code, but the 
learned Pleader for the applicant has frank- 
ly told us that he cannot support it under 
cl. (c) of the section. The only question, 
therefore, for our determination is whether 
. the order of remand passed by this Court 
on November 20, 1928, is a final order 
within the meaning of clause (a). 

Now a ‘final ordez' is not defined in the 
Code, but it has been the subject of several 
judicial decisions, In Firm of Ramchand 
Manjilal v. Firm of Goverdhandas Vishin- 
das Ratanchand (1), (a case from this Court) 
in delivering the judgment of their Lord- 
ant of the Privy Council, Viscount Cave 
said:— 

“The question as to what is a final order 
‘was considered by the Court of Appeal 
in the cases of Salaman v. Warner (2), 
Bazron v. Altrincham Urban District Coun- 
cil (3) and Isaacs and Sons, Limited v. 

(1) 56 Ind. Cas. 302; 47 I. A. 124; 24 C. W.N. 721; 
18 A. L. J. 591; 22 Bom. L. R. 606; 39 M. L. J. 27; 
12 L. W. 15; 2 U. P. L. R. P O. 94; (1920) M. W. N. 
407; 28 M. L. T. 87; 47 O. 918; 14 S. L. R. 191 (P. C.). 
Ko (1891) 1 Q. B. 734; 60 L. J. Q. B. 624739 W. R. 


(3) (1903) 1 K. B. 547; 72 L. J. K. B. 271; 51 W. R. 
337; 67 J. P, 397; 19 T. L, R, 266; 1 L. G. R. 639, 
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Salbstein (4). The effect of those and other 
judgments is that an order is final if it 
finally disposes of the rights of the 
parties’. - ^ ah baan 2 

Applying this test to the present case, 
the question which we: are called upon to 
answer is—does the order of remand finally 
dispose of the rights of the parties, and the 
answer to that question: must be in the 
negative. It is, no doubt, true that the 
plaintiffs have based their claim on the 
alleged Will of the deceased Mulchand, and 
that this Court has decided an important 
issue of law ag to the construction of the 
Will and has held thai it is not invalid on 
certain technical grounds which appealed 
to the trial Court. 

But the issue of law was not the only 
issue on which the plaintiff's claim was 
resisted. It wascommon ground that the 
deceased formed a member of a joint Hindu 
family with his two sons the appellant-de- 
fendant and Bhagwandas siace deceased, 
and that as such he could only ‘dispose of 
by Will his self-aequired property, if any. 
The main ground, or at any rate; the other 
equally formidable ground on which the 
plaintiff's claim was resisted was that the 
deceased had left no self-acquired property 
whatsoever. That ground still remains, 
and unless it is either proved or disproved, 
the right of the plaintiffs, if any, is still in 
dispute. 

Likewise, with regard to another import- 
antissue in the case whether the defend- 
ant was estopped from disputing the Will, 
al that this Court has held is that the 
defendant knowingly assented to the Will, 
but what its effect is on his rights to dis- 
pute that the property disposed of by the 
Will was not the self-acquired property of 
the deceased should be remanded for trial 
to the lower Court after the plaint is duly 
amended and a written statement called 
for in that behalf. : 

It is, no doubt, true that if their Lord- 
ships of the Privy Council maintain the 
decision of the lower Court, there will be 
an end to the present litigation and the 
right of the plaintiffs in the property finally . 
disposed of, but that is not the criterion. 
It is not the order of the lower Court, but 
the order of this Court which must be 
looked at for the purpose of determining 
whether it finally disposes of the rights of © 
the parties or not. Isaacs and Sons, Limited 


v. Salbstein (4). 


(4) (1916) 2 K. B. 139; 85 L. J. K. B. 1433; 114 L. T. 
923: 60 S.J. 444, 32 T. Ta, R870, o s 
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If the order of this Court is confirmed, 
prima facie, such confirmation will still 
leave the rights of the plaintiffs in doubts 
which would depend ona decision of the 
. Other issues. | 
' Stress was laid on Rahimbhoy Habibbhoy 
- V. Turner (5).and Saiyid Muzhar Hossein v. 
` Musammat Bodha Bibi (6), and it was 
‘argued that the question whether the Will 
. ‘was void-on the ground of uncertainty or 
. not was a cardinal issue in the case, and as 
. ‘that issue was finally decided, leave should 
be granted. But neither of these cases, if 
carefully scrutinized, supports the defend- 
ant. In Rahimbhoy's case (5), the decree 
had established the liability of the defend- 
ant to account, and what remained to be 
done was the determination of the amount 
due on the taking of such accounts. The 
. right of the plaintiff to have an account 
. taken was definitely affirmed. It was fur- 


' -ther determined that the plaintiff was 


entitled to money due in respect of certain 
items. All that remained to be done was 
.an arithmetical calculation of the amount 
due on the basis of the finding by the 
Court. This was indubitably a Subsidiary 
‘question to be gone into after the right of 
‘the plaintiff to an account had been finally 
established, 
. This cage was decided under the old 
,,Oivil Procedure Code. Under the present 
Code, on the finding given in that case, the 
-plaintiff would be entitled to a preliminary 
decree which would, ipso facto, form & fit 
subject of leave to appeal within the term 
. decree in s. 109, el. (a), 


‘ In Saiyid Muzhar Hossein’s case (6) again 
the validity of the Willon which the right 
of the plaintiff depended had been finally 
adjudicated upon and it had been held to 
."be valid and effective. Nothing further 
remained to be decided in that behalf, 
There was no question in that case, as in 
the present case as to the validity of the 
“gift depending upon the existence of self- 
acquired property. : 
It is to be observed that 
cases stress was laid on the 
_High Court deciding "the car 
issue" on which the rights 
depended, which is something different 
from a decisicn on oneof the important 
issues on which the rights of the parties 
might or might not ultimately depend. 


in both those 
Order of the 
dinal point in 
of the parties 


5) 18 I. A. 6; 15 B. 155; 15 Ind. Jur ar. 
P. d J. 639. Jur. 35; Ü Sar. 
- (6) 29 4. A 1:17 A, 


112; 5 M. L. J. 20. 
P. O. J. 580 (P. C). J. 20; 6 Sar. 
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In this conneetion it might be observed 
that unless the Court holds that the value 
of the self-aequired property of the deceas- 
ed was Rs. 10,000 or upwards, the require- 
ments of 8. 110 are not fulfilled, and “the 
adjudication by the Court as to its value 
would mean the adjudication of one of the 
remanded issues in the case. We, how- 
ever, prefer to base our decision on the 
question whether the order of. remand in 
this case is a-final order-or.not. 

Our-attention has been invited to Beveral 
‘cases decided by different High Courts, but 
we do not consider ourselves called upon to 
enter upon their discussion. It is sufficient 


io observe that the question whether the 
order of remand passed in any particular 
. Case operates as a final order or not must 


depend on its own facts, ; 
We holding that the order in issues not 


a “final order” and we accordingly dismiss 


=“ 


this application with costs, ` 
P, B. A, Application dismissed, 


E 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Revision APPLICATION No. 22 or 1996, 
October 23, 1929. 

Present :—Mr. Percival, J.O., and Mr. 
Barlee, A. J, C, 
Firm or NARSI—APPL10íNT 
versus 
GOPALJI AND ANOTHER— OPPONENTS. 
Shipping—Advance frieght —Venture—Impossibility 
of performance—Venture, when deemed to commence 
jo dhara— Contract Act (IX of 1872), ss. 56, 


A venture commences at the moment of starting 
and not at the time of loading, and, therefore, 
‘where a boatislost on the way'to a place where it is 
to beloaded the venture cannot be &aid to have be- 
come impossible of performance within the meaning 
of 8. 56 ofthe Contract Act and the advance frieght 
paid is irrecoverable. [pi 233, co], 2.] 

Smith v. Pyman (3) and. Civil Service Co-Operative 
Society v. General Steam Navigation Company (4), Te- 
lied upon. 

Sivanadian Chettiar v. Batchu Surayya (1) and 
Boggiano & Co, v. Arab Steamers, Limited (2), dis- 

tinguished. : E 

.. Application to revise the judgment and 

decree of the Small Cause Court Judge. 
Mr. Menghraj Kalumal, for the Appli- 

cant, 3 i 
Mr. Tahilram Maniram, for the O p- 

ponents. 


JUDGMENT,—The applicants being 
dissatisfied with the. judgment and decree 


of the Judge -of the Court ‘of Small 
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revision, 
The facts were briefly as follows :— 


^ The applicants chartered a country boat 


to proceed empty from ‘Cutch. Mandvi to 


‘Basrah, and there load wet dates which 


they were to convey to Karachi or, if 
ordered, to Malabar. - The learned Judge 


“has found that the boat did not sail for 
.. Basrah, but was lost on the way, and 
“therefore, the venture could not be carri- - 


ed out. The applicants then claimed a 
refund of Rs. 600 which, they. plead- 
ed, they had paid -as advance freight. 


: The second ‘issue framed by the learn- 
ed Judge was :— 


"Is the payment of Rs, 600 
nature. of an advance freight 


in the 
and as 


. Such irrecoverable, according to law or. 


Custom or agreement ?" 

- He held that the payment was in nature 
of advance freight and that it was irre- 
coverable, both under. the general law, 
and also under agreement, since the parties 
had contracted -to bè bound by a custom 
known as Arabi dhara by which advance 
freight was ‘not recoverable, in the event 
of a ship sinking. 

It is not disputed here that ‘the pay- 
ment was in the nature of advance freight 
but it is claimed that it is recoverable, 
under 8. 65 of the Indian Contract Act, 
because thé: contract was to do an act 
which became impossible of performance, 


and was,therefore, void. The learned Pleader 


relies on the case of Sivanadian Chettiar v. 


Batchu Surayya (1).and ease of Boggiano 


& Co. v. Arab Steamers, Limited (2). These 


cases, however, can be differentiated on 


‘the ground that here the venture was 


actually commenced since the country 


boat actually, after being chartered, sail-. 
ed from Outeh Mandvi. 
‘case it was admitted that the ship . did 
not start on the voyage; 
. Bombay ease the voyage was abandoned 
‘before sailing, after the goods had been 


In the Mad ras 


and. in the 


“shipped. It has been suggested that the 


‘present care. 
. þe tha r: cognized law. In the Madras cage 


_ loading of the goods. on the steamship 
in- performance of the contract was the 
- commencement of the venture, and there- ^ 


fore, that that case is on all fours with the 
But this does not seem to 


‘Odgers, J., cited a dictum of Lord Esher, 


. 
Nan 
4. 


(08 Ind. Cas. 127; 48 M. 459; 48 M. L.J. 413; 21 L. 


7 W.7445; (1925) M.-W. 'N. 303; A. TR. 1925 Mad. 737; 


(2) 33 Ind, Cas. :536; 40: B. 529; 18: Bom, Lr R. 529; 18 
Bom, L.. R.1236, l 


FIRM OF NARSI V. GOPALII. 
` Causes have applied ‘to this Court for 


. not due under the . 


' foundation of the ‘contract to ‘exist, 
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Master of the Rolls, in the case of Smith 
v. Pyman (3) tothe following ‘effect :— 
."Now there are two pecularities ‘of the 


“English Law as regards freight ; first, 
"f part of. the freight is advanced ‘ond 


the. ship is lost, or the goods. arè ~ lost, 
the- part ‘so advanced, _although . really 
"ternis of the .con- 
tract unless there has been. délivery 
of the goods; nevertheless, cannot 'be re- 
covered back ‘by the charterer, from -.the 
ship-owner ; ; and, secondly, that ` if there 
is ho stipulation to the contrary, but only 


a stipulation that there shall be advance 


freight, it is payable at the moment of 
starting, and even if not paid, can be 
recovered by the ship-owner from. the 
charterer upon the loss of the ship”. 

This shows that venture commences at 
the moment of starting and not at the 
time of loading. This being so, 8. 56 of 
the Contract Act has no application. The 
law on the subject is the English ‘Law which 
is as stated in the ease of Smith v. Pyman 
(3) and. in the case of Civil Service Co- 
Operative Society v.. General Steam Naviga- 
tion Company (4) cited by Macleod, 03., 
in-Boggiano & Co v. Arab Steamers Co. Ltd. 
(2. I extract from that judgment the 
following passage :— 

“Freight to be paid. in advance tis not 
irrecoverable because, it -lòses ` itb legal 
character :of freight but because by the 
Common Law of England the -general 
rule ‘is that when a contract "becomes 
impossible of performance by the failure 
of a state of things contemplated as. the 
"the 
parties are ‘excused from further” per- 
formiance and acquire no right ‘of ction, 
so that:each must bear any -loss -or -ex- 
pense already incurred ‘and cannot recover 
back any payment in advance”. 
^ 1t às, therefore, clear that the Tri glish 
Common Law rule has been adopted in 


Indie; that being ‘so, the decision ‘of the 


learned Judge was Correct andi the 


. plaintiff was not entitled under the Jaw 


to recover the money -.paid as. advance 
freight by him. 

The. plaintiff ` must fail, also, bedatiké 
the learned Judge bas lied that 8B, 
inatter of fact the agreement in-suit embodi- 
ed the Arabi Dhara and -that ‘according 
to that dhara the "same result follows, 


(3) (1891) 10. B. 742; 60 L. J. Q B. ‘621; 64 D T. 
38; 39 W. R. 466; 7 Asp. 

(4) (1963 9 K. B: 156; 129: L. TER. 933; 88 f, T. 
499; 52 W.R. 181; 9 Ap. M. eo 4715. AOT. L.*R, 


jh. o ee 
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that advance freight is not recoverable. 
From. whatever point of view we look 
at, then, we must hold that the judg- 
ment of the lower Court is correct, © 

` The learned ` Pleader has asked us to 
go into the facts and to decide whether 
the view of the evidence taken by the 
Judge of the lower Oourt was correct. 
But it is not‘usual in this Court to go 
into the facts in revision, even under 
s. 25 of the Provincial Small Oause Courts 
Act and we can see no reason in this 
case fcr departing from the usual practice. 
“The application is, accordingly, dismissed 
with costs. 


P, Be A. Application dismissed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL O1vit Suit No. 491 or 1927. 

. ' October 21, 1929, | 
Present; —Mr. Rupehand Bilaram, A.J. O. 
O. I: ENGINEERING .COMPANY— 

PLAINTIFFS 
M ~ versus 
Messes. MALLIOK THAKURDAS ` 
MATHRADAS—DEFENDANTS. 

Arbitration—Reference and award—Irregularity in 
conduct of proceedings not affecting jurisdiction— 
Waiver—Conditions of waiver—Merely continuing to 
attend, whether constitutes waiver. 

An.objection toan award on the ground ofan ir- 
regularity or improper conduct of the arbitrator which 
does not affect the jurisdiction ofthe arbitrator may 
be waived by the parties either expressly or by their 
eonduct, provided the party waiving it has full know- 
ledge ofthe defect. The Court will not permit a 
party to lie by or act inan undeocisive^manner so as 
to obtain the benefit of the award, if it isin his 
Íavour and endeavour to set it aside, ifit is not. 
Whether there has been a waiver or notin any par- 
ticular case must depend upon the facts of that case. 
A party doesnot, however, waive his objection by 
continuing to attend the proceedings after protest or 
under compulsion and without his intention to waive 
his objection. [p. 236, col. 2. 

Where, therefore, one of the arbitrators is absent 
at one ofthe hearings or for sometime at one of the 
hearings, and the objector to the award has not pro- 
tested against the same after knowledge thereof and 
continued to attend the proceedings thereafter, he 
cannot be allowed to object to the award on the ground 
of such irregularity. [p. 287, col. 1 

Bignall v. Gale (1), Drew v. Drew (2), Thomas v. 
Morris (3), Dobson v. Groves. Haigh v. Haigh 
(5) and Gunawa v. Pyinnyadipa (6), relied upon. 

Mr. Suganlal H. Jeswani, for the Plaint- 
iffs. l 
“Mr. Kewalram Jethanand, for the Re- 
spondents. p MN 

JUDGMENT,—These are objections to 
the award passed by Messrs, Suganlal and 
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appeared as Pleaders for the parties in the 
suit before; the reference was made to them. 
The award isagainst the defendants and 
the objestions have been filed on their 
behalf by Mr. Kewalram who now appears 
for them. Mr, Kewalram has confinéd 
his objections to those stated in paras. 1 
and 2 of his written objections which read 
as follows: 

“1. That there was no proper hearing of 
the case by the arbitrato:s: o 

(a) the evidence of Mr. Pherwani, plaintiff, 
was recorded in the absence of the de- 
fendants : ; 

(b) Mr. Suganlal, Pleader, did not take 
part in the arbitration proceedings proper- 
ly and in accordance with law. He attend- 
ed every now and then and did not hear 
all the case. The proceedings are, there- 
fore, quite against law and, therefore, 
quite null and void. 

2 That the arbitrators declined to hear 
the defendants on some of the points which 
went to the root of the whole case and, 
therefore, they have been guilty of judicial 
misconduct and their award is bad in law 
and is inoperative.” 

Now, it appears that two suits had been 
filed by the present plaintiffs against the 
present defendants. Suit No. 491 of 1927, 
which the present suit, was on my file, and 
Suit No. 492 of 1927 which is the other suit 
was on the fileof my brother Barlee. A 
reference has been made in that suit to 
the same arbitrators on: June 27tb, 1929, 
but very little progress had been done by 
the arbitrators up to July 18th, 1929. They 
had fixed a hearing for that day when 
Meesrs. Lalchand & Uo., who appeared for 
the defendants received ^a letter (Ex. 5-1) 
requesting for an adjournment on the ground 
that Mallick Mathradas, the proprietor of 
the defendants’ firm, was engaged at Lyall- 
pur in connection with a suit filed there 
against the defendants by the Imperial Bank 
of India and that certain important witnes- 
ees had to be examined in that suit re- 
quiring his attendance. The concluding 
part of that letter reads as follows: 

"Our Mallick Mathradas’ presence is 
quite essential before the arbitrators and, 
therefore, we have requested you to get 
some date in the month of August ecabling 
him to reach there," 

Exhibit 5 3 is a reply to that letter which 
was sent on July 16th 129. Itinforms the 
defendant that his Pleaders had obtained 
an adjournment from the arbitrators Messrs. 
Suganlal and Bhojraj to August 5, and . 
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that the present Suit No; 491 of 1927 which 
was fixed for hearing on July 22nd, 1929, 
would be referred to the same arbitrators, 
that the hearing of that suit would also be 
fixed for the same date and that if the de- 
fendants failed to attend before. the arbi- 
trators boththe matters willbe heard and 
determined in their absence. . 

. On July 28, 1929, the defendants wrote 
Ex. 5-2 requesting for a further adjourn- 
ment on the ground that Mallick Mathradas 
had to attend to the marriage of bis sister 
which was to take place on the 7th of that 
month; To this letter the defendant's Pleaders 
sent a reply Ex. 5.4, dated July 31st, 1929, 
intimating to them that the hearing will not 
be adjourned and that the defendants should 
send down their manager Dewanchand 
who. will be able to do justice to the case. 
They also pointed out that so far as they 


were able to make out, the whole case de- - 


` pended upon the correspondence. On Au- 
gust 5, the defendants did not appear and 
the arbitrators proceeded ex parte. After 
examining in part Mr, Pherwani they ad- 
journed the case for further hearing to 


August 14, On August 14, again Mallick 


Mathradas did not appear but his manag- 
er Dewanchand came down and without 
protest. appeared before the arbitrators 
when Mr. Pherwani was examined further. 
The case was then adjourned to September 
2, when again there was no appearance on 
behalf of the defendants. But as the mail 
was coming to Karachi late in those days 
on account of the floods, the arbitrators 
adjourned the hearing to September 4, 1929. 
After the case had been adjourned, a letter 
was received dated August 31, (Ex. 5-5) ask- 
ing for an adjournment on the ground that 
Mallick Mathradas was unwell. It was sup- 
ported by a medical certificate of one Dr. 
Harsukhari, M. B. B. S, D. O. M. B, stating 
that Mathradas was suffering from dysent- 
Iy. A telegram, was also received dated 
September 2, (Ex.95.7) asking for an ad- 
journment on the same ground. There- 
upon the arbitrators adjourned the hearing 
to September 12. On that day again 
Mallick Mathradas did not appear but De- 
' wanchand appeared accompanied by his 
Counsel Sardar Iqbalsing. From Septem- 
ber 12 to 18 the arbitrators held sittings 
de die in diem except on the intervening 
Sunday. No protest was atany time made 
by the cefendants that the proceedings of 
August 5 were ez parte and that the-arbitra- 
‘tors had thereby misconduct themselves. 
These sittings were held de die in diem in 
_order to accommodate Sardar Iqbal Sing who 
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had come Bpecially fromi the Punjab aud 


who was anxious to go back after finishing 
the case. On September 18 while the ar- 
bitrators were hearing arguments of Sardar 
Iqbaleing, Mr. Suganlal was called fora 
case in Court. He had, therefore, to leave 
the room' where arbitration proceedings 
were being held for about ten minutes to 
enable him to speak to the Judge for an 
adjournment and to resume the arbitration 
proceedings. > 

. Mr. Bhojraj has stated that when his co- 
arbitrator left to attend the Court 
he enquired from Sardar Iqbal Singh 
whether he had any objection to his 
continuing. the ‘argument during the 
absence of Mr. Suganlal. To, that Sardar 
Iqbal Sing replied that he was anxious to 
continue the arguments and finish the cass 
having already over-stayed at Karachi. Mr. 
Bhojraj then took full notes of the argu- 


ments and authorities ‘quoted by Sardar 


Iqbal Sing until Mr. Suganlal re-joined 
whieh notes were duly handed over to Mr. 
Suganlal who read them. Mr. Bhojraj was 
not examined as to whether he or his co- 
arbitrator ever declined to hear the defend- 
ants on any point in the case. But both the 
arbitrators have stated at the Bar that they 
never declined to do so. These are briefly 
the facts relating to objections Nos; 1 and 
9 


Now, it is abundantly clear from the 
above facts thatthe arbitrators were quite 
within their rights to proceed ex parte on 
August 5. The hearing had been fixed in 
August at the express request of the de- 
fendants. In the letter Ex. 5-1 the defend- 
ants never said that the hearing should be 
fixed after August 7, or at all suggested that 
the marriage of Mallick Mathradas’ sister 
was to take place so soon. Apart from 
this, it would appear that these letters were 
a mere dodge to put off the hearing before 
the arbitrators as long as possible Mallick 
Mathradas did not appear at any hearing. 
It is also abundantly clear from the evi- 
dence of Dewanchand the manager of the de- 
fendants’ frm that he knew as much as 
Mallick Mathradas about this case. But his 
excuse is that he could not attend the hear- 
ing of August 5, at Karachi, because he 
was engaged in connection with the ‘suit 
filed by the Imperial Bank of India 
against the defendants’ firm. But he is 
not in a. position to say for what that case 
at Lyallpore had been fixed and all that he 
can say with regard to the work which he 
was required to do in connection with that 
cage is that he was required to file a list of 
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Witnesses in the Court and to supply cer- 
: tain particulars. ` 

Assuming that statement to. be true it did 
ET prevent -him from . coming -down to 
appear before the arbitrators on August, 5. I 
: therefore, hold that the arbitrators- were 
- justified - in proceeding ex-parte on . that 
- day.-and that:.the objection 1 (a) should, 
"therefore, fail. 

.- Apart. from “the above, it would appear 
. that the - defendants are estopped by their 
conduct from raising this objection. It is 
> welt ‘settled thatan. objection to irregularity 
-or.improper conduct of an arbitrator may 
be waived by parties either expressly or by 
_ their conduct provided the party waiving it 
, has full. knowledge of the defect (Redman 
on Arbitration, 4th Edition, 155; Russel on 
: DIN 10th Edition, 417- 27 and Hals- 
bury's Laws of England, Vol. 1, para. 926). 

. The principle- on which the cases referred 
to in these text-books have proceeded is 
. that the Court will not permit a party to 
lie by or act inan indecisive manner so as 
to obtain the benefit of the award if itis in 
- his favour and endeavour.to set it aside if it 
is ue In Bignall v. Gale (1) Ohief Justice 
gaid:— . 

“In coming to a determination upon this 
“case, I cannot get rid of what makes a 
‘great impression upon my mind, that the 
.defendant for 3 weeks knew of .every 


objection which has now been urged to this: 


‘award, and gave no notice of his intention 
-. to dispute it on those grounds. He knew 
-on the 17th of December, these witnesses 
‘had been.examined in his absence. W hat 
. tight had he then to lie by with this griev- 
“anca dormant in his own -bosom and now 
. dispute for the first time the validity of the 
--guthority .whieh -has been exercised? He 
“sought at the time to have made -his election 
and to have insisted on another meeting at 
which he ought to have been confronted 
. With the witnesses and given his explanation 
of their testimony". 
‘In Drew. v. Drew (2) it was likewise held 


“that where an arbitrator examined witnesses : 


behind the back of any of the parties such 
: party is:justified in at once obtaining the 
- reference and: applying to the Judge to 
. rescind the submission but if he continues 
to attend the subsequent proceedings this 
. will bea waiver. of the irregularity and he 
ban not oa pan sét aside the award 


us 0) 0841) 10. È J. O.P.169 at p.i71; 2 Man. & G. 
^ 830:3 Scoth.(N. R) 108;9 D. P. 0. 631; 5 Jur. 101; 133 
LE >R,.980; 58 R. R7583. : 

co (1805) PBs0q1 Ay 25. bT (e du. 


O. I, ENGINEERING 00. V. MESSRS. MALLICK THAKUBDAS MATHRADAS, 
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E 3DeG.F. & J. 157; 45 E. R. 


-1923 7 RERE: 187. 
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on that ground. [a Thomas v. Morris (3) it 
was held that'an award waanot necessarily 
bad because the arbitrator had taken evidence 
in the absence of both parties. Such an 
irregularity may bs so treated by the dis- 


putants ‘as to prevent them afterwards 


taking any objection to it. 
In Dobson v. Groves (4) Lord Denman 


Ohief Justice distinguished some of the 


earlier case by observing: 

“With regard to any supposed waiver it is 
clear that one of th» plaintiffs wished to. be . 
present but was excluded. That wasa protest 
against the proceedings and I think upon 
that refusal the plaintiff was not bound to 
take any further step." 

The ratio decid endi of Haigh v. Haigh (B) 
is that a party does not waive his objection 
by continuing to attend the proceedings 
after protest or underthe compulsion or 
irregularity and without his "intention to 
waive his objection. 

Both these authorities affirm the principle 
that a party may waive the objection asto 
the irregularity of the arbitrator in the 
conduct of his proceedings. But whether 
there has been a waiver or not in any parti- 
cular case-must depend upon the facis of that 
ease. The principle of waiver is not confined 
merely to irregularities in the examination 
of witnesses during. the absence of.one of 
the parties. Itapplies to every irregularity 
which does not affect the jurisdiction of the 
arbitrators, 1t is not necessary to. refer to 
the rulings on various other irregularities 
where this principle has been applied. It 
will be sufficient to refer to only one of 
them which pertains to objection No. 1 (b). 
In Gunawa v. Pyinnyadipa (6) the irregu- 
larity. complained of was that one of- the 
arbitrators was absent at the second of 
three sittings at which witnesses . were 
examined and, therefore, had not taken part 
throughout the proceedin gs. That complaint 
was not allowed to prevail, inter alia, on the 
ground thatit was not taken at the time of 
the arbitration. 

In the present case the deféndants 
appeared before the arbitrators on and after 
the September 2, with full knowledge of 
what had transpired at thé previous hearing 
It i is, therefore, 


(3) (1867) 16 L. T. 398. 
a) (1849). 14 L. J. Q. B. 17; 6Q B. 637; 115 E. R. 
509. 


(1861) 31 L. J. Oh. 420; 8 Jur. (N. s.) 983;5 L. T. 
838; -130 R.R. 


(6) 74 Ind. ‘Cas. 6; TR: 15; 2 Bur. b. J. 35 Ar I.R. 
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not open to them now to raise the plea. done in pursuance of Act," whether covers suits. based 
° : on contract, , 

SHrET ed by objection No. 1 (a). P The expression “for anything done’ or purporting 
With regard to objection No. 1 (b) which to have been done in pursuance of the. Act" fn à 167 dt 
io cgnaie to objection No. 1 (a) so far as the Bombay District Municipal Act, has. no cu uas 

; : sned3 o Su S, 

i E a a Murs are, intra vires of the Statute or not. [p. 237, col, 2.) - 
Suganlal was not present during the pro- 


[Case-law, English and Indian, discussed.] 
Appealagainst a judgment and decree 
ceedings was when he was called to the 
Oourt for ten minutes on the iast day. On 


of the District Judge, Larkana. 


Mr. Srikishendas H. Lulla, for the Ap- 
that point we have the evidence of.Mr. Bhoj- pellants. ^ 
raj who states that the defendants’ Counsel Mr. Kimatrai Bhojraj, tor the Re. 
when questioned whether the arguments spondents.: f 


should continue during the temporary 
absence of Mr. Suganlal replied that ‘the 
was anxious to continue the arguments and 
finish the casethat day as he had over- 
stayed. in Karachi". In my opinion this 
reply amounted to an express waiver on the. 
part of the defendants thatifthe arguments: 


JUDGMENT.—This appeal arises out 
of a suit instituted by the plaintiff respond» 
ent for recovery of a certain sum of money 
paid: by him to the defendants-appéllants: 
in excess of the pricé'which he was required’ ` 
to pay ior purchase of a piece of land.under 
& mistaken belief as to ita true area. The suit. 


were allowed to proceed during Mr. Sugan- 
lal's absence no objection wotld be taken 
on that score, Besides Mr, Suganlal had. 
the benefit of the full notes taken.by Mr. 
Bhojraj and the defendants were in no way 
prejudiced. 

I accordingly hold that there is no. sub- 
stance either in objection No. 1 (a) or 1 (b) 
and that both of them are, therefore, dis- 
allowed. Ai 

With regard to the objection No. 2 it 
is sufficient to observe that excluding from 
consideration the statement made by two 
arbitrators in Court which is against the. 
defendants there is no evidence before me 
that the arbitrators declined to hear the 
defendants-on any of.the points in this case; 
This objection. also fails. 

The objections are dismissed with costs. 
anda. decree will follow in terms. of the. 
award. l 

The arbitration fees as claimed are sanc- 
tioned. 


P, B. A, Order accordingly. 


was dismissed in limine by the trial Court: 
on the ground that it had been filed more 
thansix months afterthe accrual of the 
cause of action as stated in the. plaint and 
was, therefore, statute-barred under the 
provieions of s. 167 of the Bombay District. 
Municipal Act, 111 of 1901. On appeal the: 
learned District Judge set aside that deci- 
sion and remanded the case to the lower 
Court for trial on the merits. The defend.. 
ants have: come to us in appeal. 


The short question for our decision, is,” `` 


that assuming that the allegations in the. 
plaint are true, does the suit fall within the 
provisions of s. 167 of the Act. That sec- 
tion affords protection to the M unicipalities. 
and its officers from being sued without 
previous notice of one month being given 
to them of the intended suit and also of - 
being sued after the expiry of six months: 
from ihe. accrual of the cause of . action. 
But this protection is afforded tothe Muni: 
cipalities only in respect of suits “for any- . 


. thing done or purporting to have been done: 


in.pursuance of Aot." These "words. find: 
place not only in this Act büt several. Eng-: 
lish and Indian Acts in pari materia and 
have been the subjeet of judicial decisions’ 
for over-3. quarters of a century. What- 
ever doubt might have been existed..as-to the; 
applicability of these words -to certain 
actions based on‘torts-‘pure’ and simple: or: 
. to certain other actions not based. on: tort, 
there is a.consensus.of opinion that they" 
do not cover within their ambif suits. based . 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS APPBAL No, 84 oF 1927. 
December 12, 1929. 
Present.:—Mr. Rupchand Bilaram, A, J. O. 
and Mr. Wilg,A.J. 0, . | 
THE LARKANA MUNIOIPALITY— 


- 


| on contract ; and that it is immaterial whe-. `` 
S ther the contract which forms the: basis: -of 
ATMARAM HASHMATRAI— the suit was intra wires of the: Btatutes. Ore D 
RaSPONDENT. not. 


Bombay District Municipal Act (III of 1901), s; 167— 


Of the older English rulings prior to the: 
Suit for “anything done or purporting to have been 


enactment of the Public Authorities Protec- 


358 = 
tion Act of 1893; it will be sufficient to refer 
to the case of the Midland: Railway Co., v. 


Withington Local Board (1), where Brett, 


M. R, said: - Í o l 
- “I am prepared to hold that s. 264 (of the 
Public Health. Act, 1895) :appliea to every 
case, whatever may be the form, in which 
the matter in dispute is something done or 
intended tobe done or omitted to be done 
in the bona fide belief that it was done or 
omitted tobe done under the Statute. It 
has been said on behalf of the appellants 
_ that the section can only apply to cases in 
which the action might be framed and 
brought ason a tort, and in which the 
. plaintiff has chosen. to waive the right to 
bring that action, and to.sue for money had 


and receivéd. I think that such. a rule. 


would be too narrow,tand that the Legisla- 
ture intended to lay down the rule to the 


effect which I have expressed, that where: 


an action is brought in respect of something 
done or omitted to be done, which thing was 
done or omitted to be done in the bona fide 
belief that it was an act done or omitted to 
be doné-under the. Statute, then the section 
applies.: It was further said that the action 
was brought on a contract, and that if the 
action wasin respect of a breach of that 
contract, this section does not apply. I 
think it is true to say that where there is.a 
specific previous contract under which the 
act is done, then the act so done or omitted 
to be done is not so done or omitted to be 
done by virtue of the Statute.” 

The Public Authorities Protection Act, 
1893, is thé Act which now affords similar 


protection to Public Authorities constituted. 


under different Statutes in the United King- 


dom. Section lof this Act which contains 


somewhat similar but more explicit and 


comprehensive words has likewise been. 


held not to apply toa claim against a local 
authority for damages for à breach of con- 
tract eventhough -the contract is entered 
into by the Local Authority in discharge of 
a publie duty and in.exercise of its powers 
under the Statute: Sharpington v. Fulham 
Guardians (2), or to a claim for work done 
at the request of the local authority, Mil- 
ford Doeks Co. v. Milford. Havan Urban 
Council (3), or to an action brought to de- 


termine the construction of a contract, Natio- 


tT, 48 


(2) (1904) 2 Ch. 449; 73 L. J, Oh. 777; 91 L. T. 739; 


82 W, R. 617; 68 J. P. 510; 8 L.G. R. 1229; 20 T. L, 
, 643. 
(3) (1901) 65 J. P. 483. 
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(1) (1883) 52 L.-J. Q. B, 689; 11 Q. B. D. 788; 49 L. 
9; 47 J. P. 789 


e 
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nal Telephone Co, v. Kingston-upon:Hull:. 
Croporation (4), or to an action for damages 
for fraud by which the plaintiff was induc-. 
ed to enter iato the contract, Pearson v. 
Dublin Corporation (5), or ‘to an action for 
damages for wrongful dismissal from sef- 
vice, Clarke v. Lewisham Borough (6). 

A similar view appears to have been 
taken bythe High Courts of Madras and 
Bombay and by this Court. In Mayandt 
v, McQuhae (7) a suit brought to recover 
from the Munieipal Commissioner of Ma- 
dura Municipality a sum of money due for 
timber supplied under a contract duly made 
with the Municipality was held not to fall 
within the provision of s. 168 of the Madras 
Act III of 1871. In Srinitasa v. Ratanasaba-' . 
patti (8) an action for recovery of an amount 
deposited with the Municipality under a 
contract and which amount was alleged to. 
have been forfeited by the Municipality: 
was held not to fall within the purview . 
of section 261 of the Madras District. 
Municipal Act, IV of 1884. In Trustees 
of the Harbour, Madras v. Best & Co. (9) 
s..67 of the Madras Port Trust Act, 1866, - 
was held not to apply to a suit in res- 
pect of a breach of contract. In Muthiah 
Chettiar v. Secretary of State (10) s. 87 
of the Madras Salt Act was held not to 
apply toa suit for recovery of an amount 
ordered to be deducted by the Oommis- 
sioner of Salt in virtue of & contract 
entered into between the parties in res- 
pect of certain transport of salt. In the 
Municipal Council of Kumbakonam v. 
Veeraperumal Padyachi (11) it was held 
that as an interference by Municipal ser- 
vants with the contractor to remove rub- 
bish gave rise-to a certain claim for 
compensation for breach of a contract, a 
suit to recover such compensation did not 
fall within the purview of s. 27 of the 
Municipal Act. In the Municipality of 
Faizpur v. Manek Dulab Shet (12) a suit 
for specific performance of contract and 
damages for breach thereof was held not 
to fall within the purview of s. 48 of 
the old Bombay District Municipal Act 


(4) (1903) 89 L., T. 291; 51 W. R. 617; 1 L.G. R 
111; 68 J. P. 62. ; 

(5) (1907) 2 Jr. R. 537. 

(6) (1902) 67 J.P. 195; 1 L,G.R. 63. 

7) 2 M. 124 at p. 125. 

(8) 16 M. 474; 3 M, L. J. 124, 

(9) 22 M. 524. ; 

(10) 31 M. 522; 4 M. L. T. 224. 

(11) 28 Ind. Oas.45; 28 M.L.J. 147; (1915) M, W, 


N. 143. i 
(12) 22 B. 637. 
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VIII of 1884 corresponding'to s. 167 of 
thé present Act. In the course of his 
judgment Parsons, J., observed: “Buch a 
suit is not an aetion for anything done 
or purporting to be done in purauance 


of'the Bombay District Municipal Act; 


for the Act, though it may give the 
Municipality power. to make contracts, 
does not authoris them to refuse to 
perform them and no section of the Act 
has been quoted as one under which 
they are now purporting to act". 

In Ranchordas Morarji vw. Municipal 
Commissioner. of City of Bombay (13) Sir 
Jenkins, O.J., said: 

"It isestablished that notice is not re- 
quired, where the action is brought ona 
contract, for the conduct leading to the 
action is a wrongful act or omission under 
the contract, as distinct from one in the 
execution of the Act; and it is the breach 
. of a specific contract that is the occa 
sion of the right to sue”. 

In the case of The Municipality of Tatta v. 
Assanmal Chandoomal (14) Fawcett, J. O., 
referred with approval to the cases of 
the Municipality of Faizpur v. Manak 
Dulab Shet (12) and Ranchordas Morarji v. 
Lhe Municipal Commissioner of the City 
of Bombay (18) and held that a suit 

rought against the Municipality on a 
- contract wasoutsidethe purview of s. 167. 
Our attention has been invited to the 
case of Abdul Wahid v. The Municipal 
Board, Allahabad (15) where the Munici- 
pal Board had entered into a contract 
with one ‘A’ to build some temporary huts. 
On examination of A's bill, the Municipal 
Engineer reported to the Board his opinion 
that a certain amount ought to be struck 
off. Certain gentlemen .duly elected 
to the Municipal Board: approved the 
Engineer’s recommendation and decided to 
withhold payment of that amount. After 
a lapse of 4 years A sued for recovery 
of the amount withheld Mears, O, J. in 
delivering the judgment of the Oourt 
held that the refusal to pay was an act 
by the Board in its official capacity and 
the suit having been brought more than 
six months after such refusal was govern- 


ed by the provisions of s. 326 of the 


Municipal Act and was barred by limita- 
tion. 


It is not clear from the judgment whether 


(13) 25 B. 387. at p. 393; 3 Bom. L. R. 158. 

(14) 29 Ind. Oas. 597; 8 S. L. R. 294 at p. 301. 

(15) 71 Ind. Cas. 1032; 21 A. L. J. 161; 9 0, & A; L. 
R. 327; A. I. R. 1923 All, 267. ' 
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the attention of their Lordships was in- 
vited to the fact that the claim was 
based on @ contract and no authorities: 
either of the English Courts or of the 
Indian Courts appear to have been cited 
before them or-referred to in the judg- 
ment. If their Lordships intended to hold 
any view contrary to that expressed in 
the decisions quoted above, we are 
afraid we cannot accept that view asg 
sound. Our attention was also invited 
to the following observations. of Black- 
burn, J., in Judge'v. Selmes (16): 
“It has long been decided that 
provisions as to notice of action apply 
to things that are really. done under. the 
authority of the Statute, but which by some 
mistake or blunder on the part of: the 
person doing them have not been pro: 
perly done. The Legislature has con- 
sidered that in such cases although there 
might not be any defence to an action 
for the thing done, yet inasmuch as 
the individual. was acting under the sup- 
posed authority of the Act of Parlia- 
ment, he was entitled to notice of action 
in order that he might have an opportun- 
ity of tendering amends to the person 
injured". . 
These observations were made in a case 
of quite a different nature which did not 
arise out of a contract and were not in- 
tended to apply to such eases. .And if. 
these observations are read in the light 
of the observations made by his Lordship 
a little lower down in the judgment where: 
he said: - a. 
. "I quite agree that if a person. knows 
that he has no authority under a Statute. 
to do a thing, and goes intentionally out 
of his way to do it, he cannot shelter 
himself by pretending that it was done 
under colour of an Act of Parliament." 
It would appear that these observations 
would exclude a suit based on a con- 
tract from the purview of the section ; 
for it may fairly be assumed that every 
person knows that the law expects him 
to act according to his contract and not 
to break it, and where:he has not acted 
in accordance with his contract, he has 
thereby knowingly disregarded the pro- 
visions of the Statute and cannot expect 


* 
-- 


- We accordingly hold that the learned Dis- 
trict Judge was right.in setting aside the 
decision of the learned trial Judge on this 
preliminary issue and in remanding the case 


(16) (1871) 40 L. J.Q. B. 287; L. R. 6 Q. B, 724; 24 
L. T. 905; 19 W. R. 1110. 


the; 


to the. lower: Court. 


any; made. in the judgment of the lower 
Courts on- any other’ point in issue have 
not been gone into by us and are then 
to be treated as mere obiter and that it 


will -be open ‘to the parties to  re-agitate. 


them at the trial. 
We aening dismiss the appeal with 
costs. . -- 


P. B. A; Appeal dismissed. 


SIND JUDICÍAL COMMIS- 
) SIONER'S COURT. - 
ORIGINAL O1rvit Suir No. 1005 oF 1921, 

January 17, 1930. 
Present :—Mr. Aston, À.J. O. 
HANIFABAI— PLAINTIFF 
P VETSUS ` l 
TULSIDAS AND OTRERS— DEFENDANTS. 

“Court Fees Act (VII of 1870), s.7- (3), Sch. II, Art, 
1? (vi) — Family arrangement by providing for‘ resi- 
dence and maintenance—Suit for declaration of right 
and for injunction ‘restraining sale of property in 
breach thereof —Court-fees payable, 

By afamily arrangement provision had been made 
for plaintiff's residence and maintenance by virtue 
whereof she.resided in afamily plot and recovered 
rents of that: and another plot in lieu of maintenance. 
In a-suit instituted by her for a declaration that she 
had a' right to do soand an injunction to prevent 
alienatien of the said plots in derogation of her rights: 

Held, that the suit was not-one for maintenance 
under `s. 7 (ii) of the Oourt Fees Act but fell under 
s. 7 (iv) (c) ofthat Act. 


Finding on a preliminary issue. 

Mr. L. P. Ferro, for the Plaintiff. < 
ST “Isardas Oodharam, for Defendant 

0. 1. 

JUDGMENT.—By consent iesue No. 
10 is being tried : as preliminary i issue. It is 
as De AES 


. +38 : > @ 


“The: Suit is for:a: CAPERE that ihe 
plaintiff -has the right to recover and 
appropriaté the rént of tenementa on: plots 
Nos. 18 and 19 S Sheet B 6, Rambagh 
quarter, in lieu -of her right to main- 
tenance.and for- a. perpetual injunction 
restraining " defendant- from. eausing the 
sale of the plots’ in: execution of his 


decree agaiiist defendants Nos. 2 and 3 sò as 
. to prejudice the- plaintiff's right. of tesi, 


denée:ànd maintenance. 

Plaintiff isa Cütchi Memon, the daughter 
(unmarried) of one Haji Sumar deceas- 
ed. Her case is that by, a sort of family 
arrangement it was agreed: between her- 


. HANIFABAT39, TULSIDAS. l 
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parties we note ihat the observations, if 
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self and her brothers Kaderdino and. 
Abdulla that in lieu of her maintenance; 
she should recover and appropriate tbe: 
rents of vhe tenements and plots Nos, 18 and 
19. She has accordingly been residing, 
on plot No. 18 and recovering the rents *of 
plots Nos. 18 and 19 in lieu of her main- 
tenance. 

: Defendant No. 1 obtained a decree against, 
defendant No. 2 and defendant No. 3 who. 
are respectively ason and a grandson of the: 
deceased Kaderdino, He then applied for, 


execution and purchased the right, title and 


interest of defendants Nos. 2and 3. About; 
two months before suit the Nazir of the, 
Court who had been appointed a receiver 
put up plots Nos. 18 and 19 for sale in 
execution of the decree. Plaintiff was not. 
a party to the suit. 

On behalf of the defendant, it is con~ 
tended, that the Oourt-fee payable in 8, 


‘sult for maintenance is 10 times the amount 
. payable for one year (sees. 7 (12), Court, 


Fees Act). Defendant.further contends: that 


"Art. 17 (vi) of Schedule II of the Court. 


Fees Act is inapplicable, since it is 


possible to estimate at a money value the. 
‘subject-matter 


in dispute. According to 
the defence proper Court-fee under 
Schedule I should have been Rs. 325 0-0, 
arrived at as follows. The total monthly 
rent as fixed by the Rent Controller was. 


Rs. 51. The annual rent would, there-. 
fore, be Hs. 612 and ten times ihe. 
annual rent Rs. 6,120. The Court-fee 


on a sum exceeding Rs. 6,010 and less. 
than Rs. 6,250 is Rs 325. | 

Iam unable to agree with the defendants' . 
contention that this a suit for maintenance. 
Plaintifi's case is that bya family arrange- 


. ment provision has been made for her resi- 


dence and maintenance. By virtue of. the. 
family arrangement entered intowith her 
brothers she has been residing on plot 
No. 18 and she has been recovering the: 
rents of plots Nos. 18 and 19 inlieu of. 
maintenance. She now seeks a declara- 
tion that she has aright to do &o and an 
injunction against defendant No. 1 restrain- . 
ing him from causing the sale of plots Nos. 

18 and.19 in execution of his decree against. 


defendants Nos. Zand 3,50 as to prejudice, | 


the plaintiff's right of residence and. 
maintenance: Section 7 (iv) (c) of the Court 
Fees Act seems to me applicable and the 
plaint appears to me to be properly 
stamped. 


P.B. A, | Found accordingly. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No. 024 

oF 1927.  . 

l February 28, 1923. 

Present: —Mr. Justice Jack and Mr. Justice 
Mitter. . l 

* RAJENDRA NARAYAN BASU 

SARBADHICARY AND OTHERB— 

DsFENDANTS—APPBLLANTS 

Lersus NA A 

DEBENDRA NATH MUKHOPADHYA 

AND OTnBERS— Pian TIFFA— Reset NDENTA. 

Executor—Purchase of patni—Landlord's right to re- 
cover rent—Liabiltty of estate—Liability of executor 
—Right of indemnity, . 

Where anexecutor purchased a patni in the ordi- 
nary course of management of the testator's 
estateand after the patmi had been sold, the landlord 
brought a suit for the rent of the patni which had ac- 
crued due while tbe executor -was in charge of the 
estate: 

Held, (1) that the executor was entitled to be inde- 
mnified ont of the testator’s estate against the liability 
to pay rent; ip 242, col,1.] 

(2) that the liability to indemnify was not Jimited to 
the patni acquired but extended tothe whole of the 
testator’s estate; [ibid.] ; - l 
.  (3)that the plaintiff with whom the executor had 

contractd to pay rent stood in the shoes of the executor 
and.had the same indemnity as the executor against 


the testator's estate, and was entitled to realise the - 


rent from the assets of the testator. [p. 242, cols. 1 & 2.] 
Farhall v. Farhall (1), distinguished. 


Dowse v. Gorton (3) and-Raybould v. -Turner (4), ap- ` 


plied. 
Appeal against a decree of the Subordi- 


nate Judge, Murshidabad, dated the 7th 
September, 1926, affirming that of the 
Munsif, First Court, Berhampur, dated the 
5th February, 1920. _ 

Dr. Sarat Chunder Basak, Messrs. Dinesh 
Chunder Roy and Haridas Gupta, for the 
Appellants. 

Messrs. Probodh Chunder 
Bireswar Chatterjee snd Bijoy  Coomar 
Chatterji, for the Respondents. 

JUDGMENT. 

Mitter, J.—The suit in - which this 
appeal arises was brought by the plaintiffs 
now respondents, for recovery of arrears of 
rent for the years 1328 and 1329 B.8. in 
respect of a certain putni tenure held by 
defendants Nos. 1 to 4 under them. 

. The ease. made in the plaint is that 
Narendra who was a brother of defendant 
No. 1 and the father of defendants Nos. 2 to 
4 was the proprietor of the zemindari under 
which the putni in question is held; that he 
sold the zemindari to the plaintifis and 
took the putni settlement from tbem in the 
benami.of defendant No. 6 in 1319 B. S. that 
the putni was sold in execution of a money 
decree against Narendra and if was purchas-. 
ed by defendants Nos, 1 to 4 in the name of 
defendant No, 5, wife of defendant No. 1 in 
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the year 1917; that Narendra made a Will 
by which he appointed defendant No.1 as 
executor; that the money execution sale 
took place after the death of Narendra and 
the purchase was made by defendant No, 1 
for self and as executor tothe estate of 
Narendra, father of defendants Nos 2 to 4; . 
that shortly after the auction-purchase 
defendant No. 5 executed a deed of release 
in favour of.defendant No. 1; that the deed 
of release stated that the release was in 
favour of defendent No. 1 in his personal 
capacity as well as in his capacity as execut- 
orto the estate of Narendra ; that defend- 
ants Nos. 1 to 4 defaulted in the payment 
of putni rent for the years in suit and hence 
the suit. The plaintifis further alleged that 
they purchased the putni ata sale held’ 
under Regulation VIIL of 1819 in 1331 for 
arrears of rent for 1330 B. S. 

Defendant No. 1 did not contest the suit. 
Defendants Nos. 2 to 4 by their defence 
denied the relationship of the landlord and 
tenant with the plaintiffs; they contended 
that the putni in respect of which the 
present rent suit was brought was the stri- 
dhan property of defendant No, 5, 

The Munsif held that the defendants Nos. 
1 to 4 were the real owners of the putni and 
as defendant No, 1 was discharged irom his 
position as executor beforethe institution 
of the suit the plaintiffs’ proper remedy 
was against defendants No. 1 to 4 personal- 
ly. He accordingly decreed the suit against 
defendants Nos, 1 to 4, dismissing plaintiffs’ 
claim against defendants Nos. band 6 on the 
ground of want of cause of action, 

Against this decision an appeal was taken 
by the defendants Nos. 2 to 4 tothe Court of 
ihe Subordinate Judge of Murshidabad who 
has affirmed the decision of the Munsif. 

An appeal has been taken to this Court 
by defendants Nos. 2to 4 against the deci- 
sion of the Subordinate Judge and it has 
been argued by their learned Advocate that 
as the rent for which the suithas been 
instituted accrued due during the period 
when defendant No. 1 was in charge of the 
estate as executor, he, the defendant No. 1, 
was personally liable for the rent and as 
such the decision of the Oourts below mak- 
ing the appellants liable for rent cannot 
possibly be sustained in law ; and in support 
of this contention reliance has baen placed 
on the case of Farhall v. Farhali (|). 
The case of Farhali v. Farhall (1) is obvi- 
ously distinguishable. There the executrix 
borrowed money from & certain Bank for the 
' (1) (1872) 7 Ch. A, 123; 41 L, J, Oh, 146; 25 L, T 
685; 20 W, R. 157, s 
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purpose of paying the debts of the estate 
but she did not do Bo and in these circum- 
stances it was held that the executrix was 
personally liable. The true footing on 
which this case should be decided is this: — 
The putni in question was purchased with 
assets which came into the hands of the 
. executor at the time of death of the testator. 

The putni so acquired is as much assets of 
the testator Narendra as that which was in 
his possession at the time of his death, see 
Abbott v. Parfitt (2), The putni was pur- 
chased by the executor defendant No.1 in 
the ordinary course of his management of 
the testator's estate. It is not shown that 
the putni did not bring any income during 
‘the period. when it was in possession of 
' defendant No. 1 as executor. In these 
circumstances the executor defendant No. 1 
is entitled to be indemnified out of the 
testator's estate against the liabilities which 
he has properly incurred. It is contended 
that the indemnity should be limited to the 
putni acquired by the executor and as the 
putni has already been sold the executor 
should be held personally liable for the 
. entire rent. Thiscontention is not, in our 
opinion, a sound one in view of the decision 
of the House of Lords in the case of Dowse 
v. Gorton (3). In that case a testator's 
business was carried on for about three 
years by his executors after his death in 
accordance with the provisions of the Will 
and with the assent of the testator's 
creditors in the interest of the creditors a3 
well as of the beneficiaries and was properly 
carried on and it was held that the executors 
were entitled (in priority toclaims by the 
testator's creditors) to be indemnified out of 
the testator's estate against the liabilities 
which they had properly incurred, and that 
the indemnity was not limited to that 
portion of the assets which had come into 
existence or changed its form since the 
testator's death. It is not said in the 
present case thatin purchasing the putni 
the executor was doing any act which he 
was not entitled todo under any provision 
of tha Will of Narendra. I think the prin- 
ciple underlying the decision of Dowse v, 
Gorton (3) above referred to, applies to the 
facts of the present case. The plaintiffs 
with whom the executor contracted to pay 
rent stand in the shoes of the executor and 
have the same indemnity as the executor has 
against the testator's estate and the executor 
- (2) (1871) 6Q. B. 346; 40 L. J. Q. B. 115; 24L. T 
469; 19 W.R. 718. 

(3) (1£91) A. O. 190; 601. J. Oh. 745; 64 L. T. 809; 
4Q W, R. lf, 
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has a right to an indemnity out of the asseta 
of. the. testater’s estate which includes 
the after-acquired assets namely the putni. 
Once it is shown that the executor is en- 
titled to be indemnified out of the estate 
of the testator, plaintifis who have recover- 
ed judgment against the executor should 
have the benefit of this right to indemnity 
and should realise their dues from the 
assets of the testator. In this connection the 
following observations of Mr. Justice Byrne 
in the case of Raybould v. Turner (4) may: 
be usefully referred to :—' But the authority 
of Bennett v. Wyndham (5), goes to show that 
if a trustee in the course of the ordinary 
management of his testator's estate, either 


. by himself or his agent, dees some act 


whereby some third person is injured, and 
that third person recovers damages against 
the trustee in an action for tort, the trustee 
if he has acted with due diligence and 
reasonably is entitled to .be indemnified 
out of his testator's estate. When once a 
trustee is entitled to be thus indemnified 
out of his trust estate, I cannot myself see . 
why the person who has recovered judgment 
against the trustee should not hare 
the benefit of his right to indemnity and 
go direct against the trust estate or the 
assets, as the case may be, just as an 
ordinary.creditor of a business carried on by 
a írusteó or executor has been allowed 
to do,inetead of having to go through the 
double process of suing the trustee, recover- 
ing the damages from him, and leaving 
the trustee to recoup himself out -of the 
trust estate, Ihave the parties interested 
in defending the trust estate before me; 


‘and I have also the trustee, and he claims 


indemnity, and, assuming that a proper 
case for indemnifying him is made out 
by the evidence, I think his claim should 
be allowed.” » 

. It is true that this wasa case of tort by 
a irustee in the course of management of 
the trust estate. But we think the same 
principle ought to apply to a ease where - 
liabilities are incurred on the basis of a 
contract entered into with a third person 
in the course of management of the 
testator's estate, by the executor. It is 
also to be noticed that the defendant No. 
1 was discharged from executorsbip at 
the datéof the institution of the suit and 
that prior tothe suit the righta of defend- 
ant No. 1 and the appealing defendants 
had been adjusted by a partition deed. 


jo (1900) 1 Oh. 199; 69 L. J. Ch. 248; 48 W. R. 301; 
- (6) (1862) ( DG. F. & J. 250; 45 ER. 1183, 
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In this view we think that the Courts 
below have arrived at a right conclusion 
and this appeal must be dismissed with 
00518. 

Jack, J.—I agree. 

A, l Appeal dismissed, 


CALCUTTA HIGH COURT. 
ORI MINAL Revision No. 628 or 1929, 
July 29, 1929, 

Present :— Mr. Justica Mukerji, 
KALAOHAND GHOSE AND 0TABAS — 

: PETITIONERS 
t Ersus 
TATU (TAHIR) SHAIK—Oppostre Parry, 

Criminal Procedure Code (Act V of 1898), ss. 428, 
j3?—Judgment—Summary dismissal of appeal—Omis- 
sion to record reasons, effect of—Penal Code (Act 
XLV of 1860), ss, 879,.126—Charge under s. 879— 
Conviction under s. 426—Legality of conviction. 

No reasons need be recorded in support of the 
summary dismissal of an appeal. 

Where the accused were tried under s. 379, Penal 
Oode in respect of the cuttingand removal of some 
ds kalai, but were convicted under s. 426, Penal 

ode: 

Held, that the conviction under s. 426, Criminal 
Procedure Code, was not illegal as the accused were 
notinany way prejudiced. > 

Oriminal revision against a decision of 
the Magistrate, Murshidabad, dated the 1st 
March, 1923, affirming that of the Magis- 
trate, Second Olass, Jangipur, dated the 
23rd January, 1922. | 

Messrs. Benode Lal Ghose and Mahim 
Chandra Roy, for the Petitioners. 


Messrs, Asaduzzaman and Jnana Nath. 


Boral, for the Opposite Party, 

 JUDGMENT.—The petitioners who 
have been convicted under s. 426 of the 
Indian Penal Code have obtained the 
present Rule upon three grounds. Two 
of these grounds relate to the summary 
dismissal of the appeal and they purport 
to state that the judgment of dismissal 
was wrong as no sufficient reasons have 
been given therefor. This argument can- 
not be supported in view of the fact that 
no reasons need be recorded in support of 
the summary dismissal of an appeal. The 
third ground complains of the prejudice 
that has been occasioned to the petitioners 


by reason of the fact that while they were. 


charged with an offence under s, 379, Indian 
Penal Oode, they have been convicted 
under s. 426, Indian Penal Code. This 


conviction for an offence with which the. 


petitioners were not charged, however, has 
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not been to the prejudice of the petitioners. 
It is clear that they would not have liked 
a conviction under s. 379, Indian Penal 


Oode, to justify which there are ample 
findings in the judgment of the trial Court, 


any more than a conviction under s. 426, 


Indian Penal Oode. In any event, the 
Magistrate having found that the kalai 
that was cut and taken away was unripe, 
the conviction for mischief is fully justifi- 
ed. The Rule is discharged. 

Ae Rule discharged, 


CALCUTTA HIGH COURT. 
OivIL-Roxue No. 223 or 1929. 
March 28, 1929, 
Present:—Mr. Justice Jack and Mr, 
Justice Mitter. 4 
In the matter of GIRIJA BHUSAN 
SIRKAR— PETITIONER. 

Legal Practitioners Act (XVIII of 1879), s. 12— 
Conviction of Pleader for criminal offence—Punish- 
ment—Discretion of High Court—Further enquiry into 
offence, whether necessary. i 

Where a Pleader has been convicted of criminal 
offences for misconduct - committed strictly iņ his 
professional character, that prima facie at all events 
renders him unfit to be a member of the 
profession. The High Court is not, however, bound 
wherever a Pleader has been convieted ofa criminal 
offence, to strikehim off the roll. It hasa discretion 


‘and may in view ofthe nature of the crime and the, 


partieular circumstances of the case punish him with, 


lesser penalty. [p. 245, col. 1.j 
i [p Paro N ath Mukerji(l, In re Solicitor, 


Ex parte Incorporated Law Society (2) and In re 
Wear, Ex parte Incorporated Law Society (3), referred 


to, S < ] ; 
A conviction by à 'Criminal Court is sufficient, 


without further inquiry to justify the High Court in 
taking proceedings against a Pleader unders.18 of 
the Legal Practitioners Act. [ibid] 
Rue under s. 12, Legs! Practitioners Act, 
Messrs. H. D. Bose Sarat Kumar Mitter 


and Anil Chandra Roy Choudhuri, for the 


Petitioner. 
m e e : ijo 
ack, J.—By this Rule under s. 0 
ds ecu Practitioners Act, Babu G. B, 
Sircar, Pleader, bas, been directed to show 
cause why he should not be suspended or 
dismissed on the ground that he has been 
convicted of two offences of breach of trust 
and abetment of the same implying a defect 
of character unfitting him to bea Pleader. 
He does not dispute the accuracy of the 
recitale of the judgments of the Chief 
Presidency Magistrate in the cases in which 


he was convicted. — - 
From these we find that Babu A, Q, 
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Ohundra his co-accused in one of these 
Cases was previously prósecuted for embez- 
‘zlement and had been declared an insolv- 
ent-and prohibited by the Court from with- 
drawing money on behalf of clients from 
the Court. Knowing all this Babu aq. B. 
Sircar withdrew in each of these cases a 

arge sum on account of a-client of Babu 
A} O. Ohundra by virtue of a power-of- 
attorney in which his name was entered un- 
known to the client. These sums were not 
paid to the clients and hence his convic- 
tion in these two cases. 

Further it appears that when asked for 
the money he told various untruths to ex- 
plain the delay in payment. 

In his application to be allowed to resume 
practice in the Small Cause Court he urg- 
ed; (i) that he always acted bona fide under 
the-direction of his senior (i.e; his co-ac- 
cused in one case, Babu A. O, Chundra) 
little .knowing that he would be put to 
such trouble, and now repents his extreme 
indiscretion; (ii) that -he has paid up the 
amount of the defaleations; (iii) that he 
has already suffered considerably through 
his prosecution and conviction. 

These pleas indicate that he scarcely 
seems to appreciate the.extent of moral de- 
. linquency indicated by his conduct. Such 
conduct is not compatible, as he seems to 
imagine, with bona fides and is not merely 
a matter of indiscretion. That he should 
have thought such pleas justified in the 


circumstances seems in itself an indication" 


that his present character unfits him to 


be a member of an honourable profession. 


and that.he is not a man to whom the affairs 
of the client could be safely - entrusted. 
_ -His learned.Advocate very wisely. does not 
now seek to justify his conduct though he 
still seems anxious to put most of the 
blame of his co-accused. 

He has it is ‘true since he was convicted 
paid up the amount of the defalcations and, 
putting the most- favourable interpretation 
on this, some credit must be given to him 
for restoration of the amounts embezzled. 
But the fact that he did not act in a 
straightforward manner after the defalca- 
tions occurred is very much against him. 
An order of a dismissal seems almost to be 


demanded in the interest of the profession’ 


and of the litigant public, so much go that 
itis with some Kesitation that we refrain 


from ordering that his name be struck off 


the roll of Pleaders and adopt the alterna- 
tive course suggested in the Rule. ‘Both the 
Ohief Judge of the Small Cause Court and 


the: Ohiet Presidency Magistrate regard as 
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& mitigating circumstance, the: fact that he 


was apparently led astray by Babu. A. O. 


Chundra, and in this view of the case we 
are disposed to treat him leniently in the 
hope that when he resumes practice be will 
have been so impressed with the heinous- 
ness of such conduct that nothing of. 
the kind will recur. We accordingly 
order that Babu G, B, Sirear be suspended 
from practice as a Pleader for one year 
from this date. 

Mitter, J.—This Rule was issued by the 
full Court by virtue of the powers vested 
on the High Court ofs.12 of the Legal 
Practitioners Act (XVIII of 1879) hy 
which Girija Bhusan Sircar, a Pleader prac- 
tising inthe Caleutta Small Cause Court, 
was called upon to show eause why he 
should not be suspended or dismissed on. 
the ground that the offences of which he 
was convicted imply a defect of character 
which unfits him to be a Pleader. ; 

It appears that the Pleader was charged 
with aiding and abetting another Pleader 
Amar OhandraChundrain committing breach 
of trust of a sum of Ra. 1,002 withdrawn on 
the 14th November, 1925, by the said 
Ohandra from the Oourt, the sum being 
due to one Bholaram Kuudulal He was 
convicted under s. 406-109 of the Indian 
Penal Oode by the Ohief Presidency Ma- 
gistrate and was sentenced to undergo 
rigorous imprisonment for six weeks. He 
was also charged under s. 409, Indian Penal 
Code, which criminal breach of trust for 
misappropriation of a sum of Rs. 1,350 
drawn on behalf of his client one Sudarshan 
Chandra Mallik and he was sentenced to. 
another six weeks’ imprisonment on his . 
the High 
Oourt and Mr. Justice O. O. Ghose and Mr. 
Justice Gregory reduced the sentences ob-- 
serving in their judgment. that. he has 
tried to make amends after his conviction. 

Mr. H D. Bose has appeared on behalf - 
of the Pleader and has argued that the 
money misappropriated had been paid up 
and that as the Pleader was a junior Pleader. 
of only six yeare' standing and as regards 
the first offence the Presidency Magistrate. 
observed in his judgment that he was to 
acme extent the victim of the co-accused 


Chander a merely nominal punishment 


should be given. 
When a Pleader does an act which inə 
volves dishonestly it is forthe interest of 
the suitors that the Court should interpose: 
and prevent a man guilty of such miscon- 
duct from acting as a Pleader of the 
Court, In this case the Pleader has been. 
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proceeded against criminally and has been 
convicted of breach of trust and abetment 
ofthe same and upon those convictions 
being brought to our.notice it is the bound- 
en duty of the Uourt to act. It is not per- 
*missible to us to go behind the convic- 
‘tion nor has learned Counsel for the 
Pieader asked us to do so. In our opinion 
_ the convictions followed by the sentences 
were sufficient without further enquiry to 
justify the High Court in taking proceed- 
ings unders. 12 of the Act for it is now 
firmly established that the Pleader cannot 
bs allowed to have indirect appeals against 
the judgment of the Ohief Presidency Ma- 
gistrate confirmed by the High Court, see 
In re Rajendro Nath Mukerji (1). Wherea 
Pleader has been convicted of criminal 
offences for misconduct committed strictly 
in his professional character, that prima 
facie at all events renders him unfit to be 
a member of the honourable profession. I 
do not, however, mean to say that wher- 
ever a Pleader has been convicted ofa cri- 
minal offence the Court is bound to strike 
him off the roll, The use of the word 
"may" ine. 12 of the worda “the High 
Court" shows that the discretion of the 
Court in each -particular case is absolute. 
In this connection the following observa- 
tions of Lord Esher, Master of the. Rolls 
are instructive and may be usefully re- 
ferred to: —" Where a man has been convict- 
ed of acriminal offence that, prima facie 
at all events does make him a person unfit 
to be a member of the honourable profes- 
sion. That must not be carried to the 
length of saying that wherever a Solicitor 


has been convicted of a criminal offence 


the Court is bound to strike him off the 
roll. That was argued on behalf of the 
Incorporated Law Society in the case of 
In re Solicitor, Ex parte Incorporated Law 
Society (2). It was there coutended that 
where a Solicitor had been convicted of a 


crime it followed, as a matter of course, that. 


he must be struck off; but Baron Pollock 
and Manisty, JJ., held that although his 
being convicted of a crime prima facie 


made him liable to be struck off the roll,’ 


the. Oourt had a discretion and must in- 
quire into what kind of a crime itis of 


which he has been convicted, and the 
Court may punish him to a less extent — 
. make. 


than if he had not been punished in the 
etiminal proceeding. As to striking off the 


roll, I hava no doubt that the Court might 


(1) 22 A. 49; 26.1. A. 242; 3 O. W, N. 136;1 Bom. L. 
R.708: 7 Sar. P. O. J.556 (P. O.), 


In the matter of GIRIJA BAUS IN SIBEAR, 


= | | 
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in some cases say, ‘under these circum- 
stances we shall do no more than admonish 
him; or the Court might say ‘we shall 
dono more than admonish him and make 
him pay the costs of the application;’ or the 
Court might suspend him or the Court 
might strike him off the roll.- The discre- 
tion of the Court in each particular case is 
absolute. I think the law as to the power 
of the Gourt is quite clear.” Sse In re 
Wear, Ex parte Incorporated Law Society 
entice these observations in mind let 
us consider what are the circumstancas of 
mitigation in this case. There is the fact 
that he has paid the sums withdrawn by 
him. On the other hand itis to be notic- 
ed that the repayment was after the dis» 
covery of the fraud. If he had spontaneous- 
ly come forwarc and acknowledged the 
truth and of his own accord had made good. 
the loss his clients had sustained through 
the embezzlement in question, I think that 
would have entitled kim to much more 
favourable consideration than- the mere 
fact of his payment on the discovery of the 
fraud. He paid the money more for thë: 
purpose of protecting himself from the con- 
sequences of his misconduct rather than. 
from any contritian on his part and desire: 
to make good the mischief he had done. 
But stil taking into consideration - the 
facts that he had paid the money, that he: 
was to some extert the victim of circum-: 
stances in that thet he essociated himself: 
with his senior Pleader whose conduct was: 
known not to be above board, that he- has: 
conducted himself well and bad done no-; 
thing wrong since his last offence, that he’ 
through his Counsel has axpressed his re-: 
pentance and has given us the assurance: 
that he would lead an honourable. life 
henceforth, we think we are not called upon: 
to go to the extent of striking him off the 
roll; but we cannot pass the case over. 
without marking our sense ofthe miscon-: 
duet of the Pleader in the two instances of: 
misappropriation which are found to- have: 
taken place. : The least that we can. dois’ 
to say that he must be suspended from 
practising as & Pleader for the period of one . 
year from the da‘e. OM. E ue 
For.these reasons I agree with my learned - 
brother in the order which he proposes.:to 


a 


Ay Rule made absolute, .-' 


(3) (1893) 2 Q, B. 439 at p, 445; 62 L, J. Q: B. 596; 69 
L. T. 522; 88 J, P. 6. penes 
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CALCUTTA HIGH COURT. 

UBIMINAL Revision No. 358 or 1929. 

| July 5,1929. ' 
Present :—Justice Sir Zahhadur Rahim 

Zahid Suhrawardy, KT., and 
Mr. Justice Jack. 
SULAV CHANDRA DAS— PETITIONER 
versus 
EMPEROR- RESPONDENT. ` — 

Criminal Procedure Code (Act V of 1898), s. 487— 


. Revision—Absence of palpable errors—Order for 
further enquiry. 


A revising authority has jurisdiction to order a 


further enquiry on the same materials, but it should 
not order such enquiry unless there are palpable 
errors inthe decision of the lower Court. 

Hari Dass Sanyal v Saritulla (1) and Abdul Rashid 
v. Momtaz (2), referred to. 


' Oriminal revision against an order of 
the Deputy Commissioner, Goalpara, 
dated the 29th March, 1929, reversing 
that of the First Olass Magistrate, Dhubri, 
dated the 17th December, 1928, 


Messrs. Girija Prosanna Sanyal and 
Bejali Charan-Sanyal, for the Petitioner, 

Mr. Debendra Narayan Bhattacharjee,. for 
the Crown. 
: JUDGMENT.—This Rule is directed 
against an order of the District Magistrate 
of Goalpara, dated the 12th February, 1929, 
. ordering further enquiry into the case in 
which the petitioner was charged under 
B. 380, Indian Penal Code; The only 
ground that the Magistrate found for 
further enquiry is stated by bim in these 
words: "With regard to the evidence, the 
contention that the learned Magistrate has 
taken an entirely wrong view of the evi- 
dence with the result that there has been 
& miscarriage of justice appears to be not 
without foundation, I consider it desir- 
able in the interests of justice that the 
case should be further enquired into." 
We have gone through the judgment of 
the trial Magistrate and find that the trial 
Magistrate has carefully scanned the evi- 
denee and come to the conclusion that the 
case against the accused is at least very 
doubtful. Jt is not necessary for us to 
diecuss the evidence and the learned Dis- 
trict Magistrate has not done sc; but we 
are of opinion that the view taken by the 
trial Magistrate cannot be held to be un- 
justifiable. Though it may be conceded 
in view of the Full Bench decision in Hari 


Dass Sanyal v Saritulla (1) that a revising : 


Court has jurisdiction toorder a further 
enquiry on the same materials, asuperior 
Court, as has been pointed cut in Abdul 


(1) 15 C. 603; 13 Ind. Jur. 55. 
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Rashid v. Momtaz (2) should hesitate 
before exercising its power under 8. 
437, Oriminal Procedure Code, to order 
further enquiry unlees there are palpable 
errors inthe decision. of the lower Oourt. 
The District Magistrate has not given any’ 
indication in hisjudgment that there have 
been such palpable errors in the judgment 
of the trial Magistrate as to justify him 
in holdingitto be wrong. We think that 
this is a case in which further enquiry is 
not necessary. We accordingly make the 
Rule absolute and set aside the order of the 
District Magistrate. 
Rule made absolute. 


A. 
(2) 76 Ind. Cas. 431; 38 C. L, J. 206; 25 Or. L. J. 191; 
A, I R. 1924 Cal, 229. 


CALCUTTA HIGH COURT. 
APrEALS FROM APPELLATE DECRES 
Nos. 1224 AND 1398 cr 1926. 

July 25, 1928. 

Present: —Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, KT., and 
Mr. Justice Garlick. 

BEJOY KUMARSEN AND ANOTHER— 
DEFENDsNTS—A£PELLANTS 
versus 
KUSUM KUMARI DEBI AND OTHERS— 
PLalNTIFF8S— RESPONDENTS. 

Contribution—Suit for  contribution— Defendant 
who has paid his share, whether bound to contribute 
—Principles relating to contribution—A ppellate Court's 
power to pass decree against defendants not parties into 
appeal—{mpleading new parties—Civil . Procedure 
Code (Act V of 1908), O. XLI, rr. 20, 88—Limitation 
Act (IX of 1908), ss. 4, 14—Plaint filed in wrong Court 
—Return of plaint—Re-presentation after holidays— 
Limitation. 

Contribution cannot be leviedfrom a joint debtor 
who has paidhis share of the joint debt even though 
the person seeking contribution has paid more than 
the former. [p. 218, col. 1.] 

In adjusting the rights of the parties in a suit for 
contribution the attention of the Court is notto be 
limited by the liabilities arising fromthe claim in 
the suit but it may go beyond the scope of 
the suitand enquire into other mutual liabilities. 
[ibid.] 

The rightto contribution, though an equitable 
right, arises out of an implied contract of indemnity 
between the parties liable for the same debt. This 
contractual obligation attaches to each of the persons 
liable to satisfy the common debt,. But this right is 
not confined to ss. 69 and 70, Contract Act, but may 
be based upon other equitable considerations and - 
these considerations are available as much to the 
plaintiff as to the defendants. [p. 247, col. 2.] 
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Magniram v. Mehdi 


Hossein Khan (1), Registered 
Jessore Loan Co, Ltd. 


v. Gopal Hari Ghose (2) .and 


Matungini Debi v. Brojeswar Banerjee (3), referred — 


to. l 

If, ina suit for contribution against several joint 
debtors, one. of the defendants appeals and the Court 
‘in determining the points raised in the appeal finds 
that the plaintiff is entitled to recover the amount 
charged upon the appellantfrom the other defend- 
ants, the Court has power to pass a decree against 
the other defendants even though they are not parties 
to thé appeal. The proper course to be adopted in 
such a case, however, is to add these defendants 
under O. XLI, r. 20, Civil Procedure Code, as respond- 
ents tothe appealand to hear the matter in their 
‘presence before passing a decree against them. [p. 
248, col. 2.] 

The cause of action for a suit for contribution 
arose on the I9th July, 1920.. The plaint was present- 
ed in the Munsif’s Court at Barisal on 18th July, 
1923; it was returned by that Court for want of 
jurisdiction for presentation in the proper Court on 
20th March, 1924. 'The21st, 22nd and 23rd days of 
March, being holidays, the plaint was presented in 
the Munsif’s Court at Khulna on the 24th{March: 

Held, that the suit was not barred. [ibid ] 


Appeals from the decree of the. Ad- 
ditional Sub Judge, Khulna, dated the 26th 
January, 1926. 

Messrs. Brojendra K, Chatterjee and Pra- 
fulla Kamal Das, for the-Aopallants. 

Measr3. G. C. Sen and Manmatha Nath 
Roy, for the Respondents. 

JUDGMENT, 

Suhrawardy, J.—These two appaals 
arise out of a contribution suit, Jaga- 
bandhu the predecessor of the plaintiff, 


Mathura Nath the predecessor of defen- 


dants Nos. 1-3, ''mesh Chandra the prede- 
cessor of defendants Nos. 5 and 6 and 


defendant No. 4 held a nim osat taluk, ` 


The landlord in execution of a decree for 
arrears of rent in respect of if brought the 
taluk to sale when one S)moraddi who had 
a Bubordinate interest in it deposited the 
decretal amount under s. 171 of tha Bengal 
Tenancy Act, Subsequently he brought 
a suit against the nim osat talukdars to 
recover the amount he had paid on their 
behalf to satisfy the landlord’s decree. He 
obtained a decree and in execution of it 
some property belonging exclusively to the 
plaintiff was sold for Rs. 1,033. The plaia- 
tiff, therefore, sued defendants Nos. 1-3, 
defendents Nos. 5-6 and defendant No. .4 
to recover from each set of defendants 
one fourth share of the sum of Ris, 1,033 
with interest thereon. It appears that the 
decree-holder Somoraidi’s debts were not 
fully satisfied by the sale of the plaiutifi's 
property. Some tims after, defendant 


No. 4 paid the outstanding amount in - 


another execution case to the decree-holder 


and thus squared up the liabilities of all the. 
f 


fu ) 


æ 
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defendants under the decree. "The different | 
sets of defendants raised various objections 
in the plaintiff's suit for contribution, some 
of which will be noticed later. During. 
the pendency of the suit the plaintiff and 
defendants Nos. 1-3 entered into a com- 
promise and thus they (defendants Noe. 1 3) 
went out of the suit; The Munsif in the. 
trial Court gave a decree for Rs. 350-14-8 
against defendants Nos, 5 and 6 and for the 
same amount against defendant No. 4. This 
amount was arrived at by calculating the 
one-fourth share of each cet of defendants 
in the sum of Rs. 1,033 realized from the 
plaintiff alone with interest at the rate of 
12 per cent. per.annum, Defendant No. 4 
appealed and the learned Subordinate 
Judge dismissed the plaintiff's suit again- 
st defendant No. 4 but passed a further 
decree against defendants Nos 5and 6 for 
Rs. 116-15-6. It should be noted that in 
the appeal by defendant No. 4 defendants 
Nos. 5 and 6 were not made respondents. 
These two appeals are by the plaintiff 
and defendants Nos. 5 and 6. We will 
first deal with the plaintiff's ‘appeal which 
is No. 1393 of 1926. It is argued on his 
behalf that as he paid the &mount which 
was payable by all the defendants, he is 
entitled to a decree against defendant 
No.4 also. It is submitted on behalf of 
defendant No. 4 that as he has paid his 
dues in full to the decree-holder, he is not 
liable to contribute’ towards the amount 
realized from the plaintiff. Now the claim ` 
for contribution is based on principles of 
equity and the Court must takean equit- 
able view in the circumstances of each 
case and decide according to principles of 
equity and adjust the rights of the par- 
ties in. accordance with rules consistent 
with justice, equity and good conscience: 
Magniram v. Mehdi Hossein Khan (.). The 
right to contribution though an equitable 
right arises out of an implied contract of 
indemnity between the parties liable for 
the same debt. This contractual obliga- - 
tion attaches to each of the persons | abla to 
satisfy the ccmmon debt. But this right is 
not confined to ss. 69 and 70 of the Oontract 
Act, but may be based upon. other equit- 
able considerations and these coasidera- 
tions are available as much to tne plain- 
tiffas to the cefendants. Registered Jessore 
Loan Co. Lti. v. Gopal Hari Ghose (2), 
whica is authority further for the view that 


" (1) 31 0. 95; 8 OW, N. 30, E 
(2) 94 Ind, Cas 159; A. I. R} 1926 Cal. 657; 300. W. 
N 368. : Meme tu 
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all difference "between the parties should 
bé settled and Adjusted in one suit. 

“In Matungini Debi v. Brojeswar Banerjee 
(3) it was held among other things that 
no contribution can be levied aguinst a 
person who has paid more than his share 
of the debt. In adjusting the rights of the 
partiés in a suit for contribution the atten- 
tion of the Court ia not to be limited by 
the liabilities arising from the claim in 
the suit but iu adjusting the equitable 
rights of the parties to the suit it may 


go beyond the scope of the suit and enquire , 


into other mutual liabilities. In Gogun 
Chand Dut v. Huri Mohun Dut (4), the suit 
‘was brought by the plaintiff for contribu- 
tion against the defendant on the ground 
that he had paid rent in excess of his 
share under a claim which he and the 
defendant were jointly liable to satisfy. Ia 
that case the defendant proved that he 
had paid the whole rent similarly on pre- 
vious occasions and such payments were 
taken into consideration in adjusting the 
rights of the parties without the defendants 
pleading a set-off. In Gajadhar Mahto v. 
Raghubar Gope (5) ina suit for cuntribu- 
tion by a co-sharer for a certain sum of 
money paid on behalf of his other co-sbarer 
to discharge a decree for rent obtained 
against them jointly, the defendant claimed 
a set-off on account of previous payments 
by him under similar decrees for joint 
debts, The Gourt upheld the plea and the 
defendant was allowed to prove payments 


on behalf of the plaintiff on other occasions. 


and further it held that in such cases no 
question of limitation arose. That being 
the law we have to consider how the 
rights of the different parties in this suit 
can be adjusted in justice, equity and 
good conscience, 

Before dealing further with this matter 
it will be convenient to dispose of the 
appeal by defendants Nos. 5 and 6. Their 
first ground is that as they were no parties 
in the appeal the Court was wrong in 
passing a decree against them in their 
absence. The order passed by the lower 
Oourt allowing a decree against them for 
a further sum was apparently passed under 
O. XLI, r. 33, Oivil Procedure Code. I do 
not see why it cannot in a case like the 
present pass an order against a party to 
the suit in his absence although it would 
have been sound exercise of discretion to 
give an opportunity to that party of appear- 

(3) 27 Ind. Cas. 22; 20 O. L, J. 208, : 

(4) 12.0. L. R. 539. S 

(5) 12 O. W, N, 60, 
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ing before him and. of being heard. The 
limitation to the application of this rule 
bas been poirted out by their Loraships 
of the Judicial Committee in the case of 
Mohammad Khaleal Shirazi v. Les Tunneries 
Lyonnaises (6). The present case does not 
come within the rule of the decision of 
the Judicial Committee. Here the plaintiff 
not having appealed, his right to claim a 
decree for the excess amount againet defend- 
anta Nos. 5 and 6 was barred and in bis 
appeal against the other defendants the 
Court could not under r. 33 graut a decree 
against persons not parties to the appeal. 
But defendant No. 4 who was one of the co- 
defendants could very well appeal to the Ap- 
pellate Court and say that he was not liable 
for the plaintiff's claim; and if in determin- 
ing the point raised in the appeal the Court 
finds that the plaintiff is entitled to recover 
the amount charged upon the appellant 
from other defendants the Court may pags 
a decree against them though not parties 
to the appeal. It would have been much 
better if the Court had acted under r. 20, 
O. XLI, instead of r. 33 and added defend- 
ants Nos. hand 6 as respondents to the 
appealand heard the matter in their pre- 
sence. But it is not necessary to discuss 
the matter any further as all the parties 
are now before us and we are in a position 


to adjust their respective rights without: 


giving effect to the decree of the lower 
Court. ; 
It is next argued on behalf of defendants 


Nos. 5and 6 who are the appellants in- 
Appeal No. 1224 of 1926 that it should 


have been held that the plaintiff's. suit 
was barred by limitation, 
is based on certain facts. which may be 
shortly stated. 
from the plaintiff under process.of law on 
the 19th July 1920; the plaint was presented 


in the Munsif's Court at Barieal on the 18th. 


July 1923; it was returned by. that Court 


The argument: 


The money was realized. 


for want of jurisdiction for presentation in. 
the proper Court on the 20th March, 1924... 


The 21st, 72nd and 23rd days of March being 
holidays the plaint was presen: ed in the 
Munsif's Court at Khulna on the 24th March. 
On these facts the learned subordinate 
Judga has held that the plaintiffs suit is 
not barred by the application of s. 14, Limi- 
tation Act, which gives an extension of 
time to the plaintiff up till the 20th March 


and s. 4, Limitation Act, which gives him. 


(6) 94 Ind. Cas. 767; 49 M. 435; 53 I. A. 84; A. I. R. 
1926 P. ©, 34; 3 O. W. N: 568; (1926) M. W: N. 495; 24 


L. W. 115; 44 C. L J. 67; 51 M: L. J. 070; 31 0.-W. N... 


1; 28 Bom. L, R. 1391 (P. O.). 
MEE 


> > 
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a further period till the 24th March. The 
learned Advocate appearing for the appel- 
jante argues thats. 4, Limitation Act, cannot 
be applied to a casein which extension of 
time has been claimed ‘under s. 14 and 
reference in this connexion is made to 
Abhoya Churn Chuckerbutty v. Gour Mohan 
Dutt (7). That case has no application 
because there the parties did not claim 
the retun of the plaint immediately after 
it was decided that the suit was filed. in a 
wrong Court and further that the suit was 
notinstituted in the proper Oourt on the 
day on which it re-opened but it was in- 
stituted on the following day. Then it is 
argued that the plaintiff is not entitled to 
the benefit of s. 14 and s. 4 tacked together. 
In support of this contention reliance has 
been' placed on the case of Ummaihu v. 
Pathumma (8). The question raised in 
that case requires a good deal of considera- 


tion; but I do not wish to discuss the view, 


taken by the learned Judges because on 
the facts that case is distinguishable from 
the present. There the plaintiff took 
advantage of.s. 4 before instituting the 
suit and she instituted !the suit in the 
wrong Court, after the period of limitation 
had expired during the holidays, on the 
re-opening day of that Court. It is not 
clear but probably the proper Court was 
open when the time expired. The plaint 
was returned to the plaintiff and the suit 
was instituted in the proper Court. On 
the objeetion on the ground of limitation 
the Court held that as the suit had already 
become barred before it was presented in 
& wrong Court, s.4 has no application to 
the easeinasmuch as it contemplates the 
filingofasuit in the proper Court. One 
of the learned Judges, Ramesam, J., clearly 
puts the point before him for considera- 
tion: 

“Oan the appellant get the benefit of s.4 
if the holiday precedes such periods ?" 

The answer of the learned Judge was 
in the negative. The fact here is that 
the plaint was presented and was returned to 
the plaintiff on 20th of March and he should 
have presented it to the proper Court on 
the next day. It was impossible for him to 
do 30 for the proper Court was closed, In the 
Madras case the learned Judges have refer- 
red tosome other cases of that Court and 
adopted the view that unders, 4, Limita- 
tion Act, the fact whether the proper 
Court was closed, and not the wrong Court 

(7) 24 W. R. 26. 


6 
(8) 63 Ind. Cas. 924; 44 M. 817; 13 L. W. 631; 41 M. 
L. J, 81; (1921) M, W. N. 442. 
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is the matter to be taken into consideration. 
It may be said on the facts of the case 
before us that it was not a question really 
under s. 4. The plaint was returned to 
the plaintiff and the plaintif was bound 
to present it in the proper Court with as 
little delay as possible and it is evident that 
he could notdoso before the 24th of March. 
This objection must accordingly be over- 
ruled. 

The appellants in Appeal No. 1224 have 
also argued in the same strain as the plain- ` 
tiffin the other appeal with reference to 
the liability of the defendant No. 4, The deci- 
sion of the question, therefore, will be held to 
apply to both these appeale. According to the 
principles that we have anunciated above 
we have to adjust the rights of the parties 
in this swit on grounds of justice. It is in 
evidence that the total amount recoverable 
under Sa&miraddin's decree was Rs. 1,380; 
each of the four co-sharera was liable to pay 
Defendant 
No. 4 paid Rs. 346 to the decree-holder for 
the amount which remained unrealized 
after the sale of the plaintiff's property. 
He thus paid whatever was due from him 
&nd must be held to have discharged him- 
self from the debt; but it is argued on 
behalf of the plaintiff that on the authority 
ofthe case Matungint Debt v. Brojeswar 
Banerjee (3) if the defendant had paid more. 
than his share he could have claimed dis- 
charge. Itso happened that in that case 
the defendant had paid more than his 
share but we see no reason for holding 
that if he does not pay more than his share 
he cannot claim exemption from liability 
to contribute towards the amount payable . 
in liquidation of the debt of the co sharers. 
If that be the principle as suggested by 
the plaintiff, defendant No. 4 in this case 
has paid one rupee more than his prope 
share. 

Next we have to look to the plaintiff's 
claim. He has paid Rs. 1,033 in partial 
discharge of the common debt. From 
this amount should be deducted the amount 
which he was liable to pay under the decree, 
namely, Rs. 345, This leaves a balance 
of Rs 6858, half of which is payable by 
defendants Nos. 1 to 3 and the other half by 
defendants Nos. 9 and 6; &nd this amount 
he is entitled to recover irom those defen- 
dants. He has compromised the suit with 
defendants Nos. 1 to 3, against whom there 
can be no further claim. He is accordingly 
entitled to recover Es. 314 with interest 
from defendants Nos. 5 and 6, The lower `. 
Oourts have allowed the plaintiff interest . 
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et 12 per cent, per annum. In most of the 
reported cases the rate of interest allowed 
in such cases is 6 per cent. per annum. We, 
should accordingly allow the plaintiff 
‘Interest at the rate of 6 per cent. per 
annum from 19th July, 1920, the date on 
which money was realized from the plaintiff, 
to 18th July, 1923, the date on which the 
plaint was presented in the Barisal Court. 
This gives us the amount of Rs, 62 which the 
plaintiff is entitled to recover from defend- 
ants Nos. 8 and 6. Under the decree of 
the lower Courts the plaintiff has already 
recovered from these defendants Rs. 
350-14-6. There will be & decree against 
them for the balance with interest at 
6 per cent. per annum till the date of 
realization. 

As regards the defendant No.4, he paid 
a sum of Rs. 346 to the deeree-holder cn 
the 2nd of June, 1922. This amount was 
paid on behalf of the four co-sharers includ- 
ing the plaintiff. The plaintiff is entitled 
to recover interest from defendant No. 4 
from leth July 1920 to 2nd June 1922 
and the defendant No. 4 in bis turn is 
entitled to recover interest from the plain- 
tiff for one-fourth of the amount of Rs. 346 
whieh he paid on the 2nd June, 1922, on 
. behalf of the plaintiff up to the present 
date. On making a rough calculation we 
think no party ekculd lare ery claim 
against the other. 

The result is that Appeal No. 1398 is 
dismiesed with costs; Appeal No. 12:4 is 
partly allowed aud the decrees of the 
lower Courts are varied in the way sug: 
gested above. We allow no costs in this 


appeal. Costs ofthe Courts below in pro- 
portion. EE 
A. Appeal No. 1898 dismissed. 


Appeal No. 1224 partly allowed 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGIN:L DEOREER No. 471 cF 
1928. 

; August 23, 19:9 
Present:— Mr. Justice O. O Ghose and Mr. 
Justice Page 
OCURRIMBHOY & COMFANY, LIMITED 
— DEKENDaNT8—AI PELLAN18 
versus 
L. A. OREET AND OTHERS— PLAINTIPFS— 
RE&SPONDENT3. 
‘Contract—Contract by correspondence—Rules of in- 
terpretation—Company law—Company going * into 
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liquidation while contract is in force—Liquidator 4 
rights—Other party's rights—Effect of omission to per- 
form contract within reasonable time—Specific per- 
formance—Contract by bankrupt tobuy property whether 
specifically enforceable—Trespass to land—Suit .for 
damages—Gist of action—Right to possession—Title 
immaterial— Co-owner's right to eject trespasser wiih- 
out reference to other co owners—Mines—Co-owner's 
right to transfer his interest — Right to work mine ` 
without taking more than his share—Trespass to mine 
—HMeasure of damages— Harsher and milder rules— 
Civil Procedure Code (Act V of 1908), O. I,v. 10, O. 
AXII,T. 10-—No assignment, creation or devolution 
of interest —— Addition of party—Date of institution of 
suit against added. party. 

Where it is sought to establish a contract by corres-. 
pondence the rule is that the whole of the corres- 
pondence relating to the matterin question must be 
looked at for the purpose of finding out at what stage 
there was, ifat all, a complete contract between the 
parties and where the cardinal points of a proposed con- 
tract are definitely agreed upon by letters, the mere 
fact that in the course of the correspondence, reference 
has been made to a more formal agreement or sub- 
sidiary non-essential stipulations, will not prevent 
the Court from considering the agreement arrived 
at by the letters as concluded. [p. 257, col. 1.] 

Cayley v. Walpole (|), referred to. 

If once a definite offer has been made andit has 
been accepted without qualification and it appears 
that the letters of offer and acceptance contain all the 
terms agreed on between the parties, the complete 
contract thus arrived at cannot be affected by subse- 
quent negotiation. [ibid.] 

Bellamy v. Debenham (2) and Perry v. Suffields, Ltd, 
(3), referred to. 

Where certain letters are stated as constituting the 
agreement, no testimony aliunde is admissible and 
subsequent letters cannot be referred to toaid in 
construing the contract contained in the material 
letters. [p. 257, col. 2.]] ` : 

Lewis v. Nicholson (4), referred to. 

The question whether the terms containedina cor- 
respondence amount to a binding contract between 
the writers is one of law. [ibid.] 

Cheveley v. Fuller (5), referred to. 

The effect of a : Company going into liquidation 
while a contract entered into by the Company before 
liquidation is subsisting is the same as when a party 
aa E ORARI becomes bankrupt or insolvent. [p. 258, 
col. 1. 

The bankruptcy or insolvency of a party does not 
alone necessarily result in such an incapacity to per- 
form the contract as toentitle the other party at once 
to treat it as broken and to claim damages; the trustees 
of the bankrupt may disclaim an onerous contract or 
may perform all that the bankrupt was neglecting to 
perform at the time when he was bound _ to perform 
them, and the bankruptcy having no other effect on 
the contract than to put the trustee in the place of 
the bankrupt, neither rescinding the obligation on 
either side nor imposing new ones, nor anticipating 
the period cf performance on either side, if the 
trustee does all that the bankrupt ought to have done, 
he may recover against the contracting party the 
damages whichthe bankrupt himself could have re- 
covered if he had performed the contract; orif he 
omits to do so and neglects to perform the contract, 
he loses the benefit of the contract and the other 
party has his remedy against the bankrupt's estate. 
[p. 258, cols. 1 & 2. 

Gibson v. Carruthers (15), followed. 

The law does not require that the trustee in bank- 
ruptcy should give express notice within a reasonable 
time after the date of the bankruptcy, of his adoption 
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bankruptcy to perform the bankrupt's part ofit as 
ane an he should have done it himself. [p. 258, 
col. 2. ; 

Specific performance of a contract by a bankrupt to 
buy a property isnot ordinarily granted against the 
trustee in bankruptey of a vendee without his consent. 
A party who had treated the contract as atan end 
could not,in any event, claim. specific performance. 
[p. 258, col. 2; p. 259, col. 1.) 

Where a party to acontract has failed to perform 
it within a reasonable time, the contract comesto an 
end and his receiverin bankruptcy cannot take_ad- 
vantage of it. [p. 259, col. I.] 

Trespass is a wrong to another’s passession ; it is an 
injury to a possessory right and, therefore, the proper 
plaintiff inan action for trespass to land is the per- 
son who is in actual or constructive possession; of the 
land, i. e., entitled to immediate possession and in 
general, the stranger who violates his possession can- 
not justify the violation by showing that the posses- 
sion was without title or even by showing that it was 
wrongful, unless he further proves not only that a 
third person was entitled to the possession but that 
he, the stranger,had acted with the authority of the 
said third person. [p. 260, cols.1 & 2.] 

One of several co-owners can maintain an action in 
ejectment againstatrespasser without joining the 
other co-owners as parties to the action. [p. 261, col 


1. 

larmad Sahib Shutari v. Magnesite Syndicate Ltd. 
(19) and Maganlal Dulabhdas v. Budhar Purshottom 
(20), followed. 

A co-owner ofa mine can transfer his rights to a 
stranger without reference to the other co-owners. 
[p. 261, col. 2.] 

Bentley v. Bates (34), referred to. 

A person whois aco-owner ofa mine with another 
or others, whether as joint tenant, tenant-in-common 
or co-parcener, can enter upon and work the mine, or 
license another pérson to do so, subject only to the 
restriction that he shall not take more than his share. 
[p.261, col. 2; p. 262, col. 1.] 

Order XXII, r. 10, Civil Procedure Code, is not 
applicable to a case where there has been no assign- 
ment, creation or devolution of any interest in favour 
of the person who is sought to be impleaded. Where 
a personis addedas a defendant under O. I,r. 10, 
Civil Procedure Code,the suit must be deemed to have 
been instituted against him on the date on which he was 
80 added as defendant. [p. 262, col. 2; p. 263, col. 1.] 


In the case of trespassto a coal mine the measure 
of damages is the fairmarket value of thecoal at 
the pit mouth at the time when it wassevered 
subject tojust allowances. As to what allowances 
there shall be depends on the conduct of the parties 
and the other circumstances of the case. There are 
two rules—(1) the harsher, under which only the cost 
of bringing the coal to bank is allowed and (2) the 
milder under which the expense of hewage and haulage 
i. e, the cost of working and severing as wellas of 
bringing to bank is allowed. The harsher rule, only 
allowing the expense of bringing to bank, has been ap- 
plied where the misconduct has been ofa substantial 
character; e. g., where the wrongful working has been 
wilful and fraudulent and the milder rule, allowing 
the deduetion of the expense of working and severing 
the coal as wellas of bringing it to bank, will be 
applied where the wrongful working has not been 
done witha guilty or negligent mind, or sinister in- 
tention; e. g., where the wrongful working has been 
done without fraud or negligence, but fairly and 
honestly. [p. 261, col. 2; p. 265, col. 1.] 


Appealagainst a deoree of the Subor- 
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dinate Judge, Asansol, dated the 12th Oc- 
tober, 1928. 
Messrs. N. N. Sircar (Advocate- General), 
S. M. Bose, Rupendra Kumar Matter, S.C. 
Mitter, R N. Sircar and K N. Bose, for the ^ 


Appellants. 


Mesers. L, P.-E Pugh, Sarat Chandra 
Bose, Dr. Bijan Kumar Mukerji, ‘Messre. N. 
K. Bose, and S.S. Sarkar, forthe Respondents. 

JUDGMENT. 

C. C, Ghose, J.—This suit, out of which 
this appeal has arisen, was instituted by 
ihe plaintiff on the 14th May, 1924, in the 
Court of the Subordinate Judge at Asansol 
against Messrs. Oosman Jamal & Sons, 
Limited, for damages for breach of con- 
tract for the cale and purchase of certain 
Jands with mining rights thereunder in 
Mauzah Khandra in the District of Burdwan 
for recovery of khas possession of certain 
properties of which possession had been 
given tothe said defendants pending com- 
pletion of the contract and particulars 
whereof are given in the plaint, and for an 
account of certain quantities of coal which 
had been raised by the said defendants or 
in the alternative, for specific performance. 
of the said contract and for other reliefs as 
stated in the plaint. 

More than 2 years after the institution of 
the suit, namely, on the 30th June, 1920, 
an order for compulsory liquidation of 
Messrs. Ooeman Jamal & Sons, Limited, 
was passed by this Court on its Original 
Side and a Mr. R. Ray, Chartered Account- 
ant, was appointed Liquidator. The Li- 


.quidator was thereupon added as a de- 


fendant to this suit on the 13th July, 1926. 
On the 2ist of August, 1926, the present 
appellants Messrs. Ourrimbhoy & Oo., Ltd, 
(hereinafter called Ourrimbhoys) applied 
to the learned Subordinate Judge to be ad- 
ded as defendants to this suit. In their 
application for addition as defendants 
Currimbhoys stated that Messrs. Oosman 
Jamal & Sons, Limited, (hereinafter called 
Jamals), undertook sometime in September, 
1927, to provide for them a “coal mining 
property" known as Khandra colliery com- 
prising about 400 b:ghas of coal bearing 
lands in one block with all rights, buildings, 
shafts, machinery, plant and implements 
for the proper working of a colliery, and 
that pursuant to that agreement they had 
aivanced to Jamals a large sum ‘of money 
amounting to about five lec3 of rupees, 
with part of which the eaid colliery 
had as a matter of fact, been developed; 
that the said colliery had “long” been 
managed by Jamals on their behalf as 


~ 
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Managing Agents, and that they were the . 


real owners of the said colliery. They 
further stated that in. these circumstances, 
` although no conveyance of the said colliery 
“and lands had been executed in their 
favour, they were the only persons interest- 
d in the property which was the subject- 
matter of the litigation, and that as the 
‘pecuniary condition. of Jamals had then 
become precarious, they had been obliged 
to take over direct possession and manage- 
ment of the said colliery from the 7th May, 
1926. ; 

The plaintiff at first strenuously object- 
ed to Currimbhoys being added as defend: 
ants to this suit and the grounds upon 
which such objection was based were set 
out in the plaintiffs petition dated the 
18th September, 1926. In these grounds the 
plaintiff denied all the allegations of fact 
relied’ upon by Ourrimbhoys. Ourrim- 
bhoys' application, however, was not dis- 
posed of by the Oourt till the z8th July, 
1927, when, as appears from the order- 
sheet, the plaintiff having agreed to their 
being added as defendants to this suit 
without prejudice to his objections, an 
‘order was made by the learned Suborai- 
nate Judgeadding Ourrimbhoys as defend- 
ants. Thereafter, Currimbhoys filed their 
- written statement on the 12th August, 1927, 
but the issues arising on the pleadings 
as they then stood were not finally settled 
till the 2ist August, 1928, Tne suit even- 
tually was disposed of by the learned Sub- 
ordinate Judge by his judgment and 
decree dated the 12th October, 1.28. 

In Seh. I to the plaint the plaintiff de- 
scribed the lands and the minerals there- 
under in respect of which he prayed for 
khas ‘possession. The plaintif adduced 
considerable evidence shewing the rais- 


ings of coal since the 19th February, 1923. 


On éonsideration of this evidence and of 
the other evidence bearing on various other 
points in the case, the learned Subordinate 
Judge passed the following decree in favour 
of the plaintiff: “The plaintiff do get khas 
possession of all the lands (surface or under- 
ground) now owned by the defendant in 
Mouzah Khandra described in Sch. I of the 
plaint; defendants do pay to the plaintiff 
Rs. 5,49,445 plus costs of the suit. The 
defendants are directed to remove their 
structures, boilers, machinery, etc. within 2 
months from this day. On failure, the 
plaintiff wil be entitled to apply in the 
execution proceedings for their removal 
and disposal and will get the costs which 
be wil have to incur. The decree will 
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bear interest at 6 per cent. per annum till 
realisation. The plaintiff do pay deficit 
Court fees on Rs. 3 49,445 on or before 30th 
November, 1975. Oa failure, the decree will | 
be prepared on the basis of damages at 
2 lacs for which Uourt-fees have been 
paid ” 

Against this decree, the present appeal 
has been brought by Ourrimbhoys; there - 
is no appeal by Jamals as represented by 
the liquidator. Now, in order to under- 
stand the various contentions which have 
been advanced before us on behalf of Cur- 
rimbhoys and which are hereinafter referred 
to, it is necessary to set out at some length 
the facts involved in the present litigation 
and a short history of the plaintiff's title to 
the lands ia suit, and I will, therefore, now 
proceed to do go, 

Mouzah Khandra within Touzi No. 12 
of the Burdwan Collectorate consisting of 
0545 bighas appertains to the zemindari 
of the Maharajadhiraj of Burdwan. The 
entire area is sub-divided as follows: (A) 
Khandra -proper; (B) Kismat No. 1; (C) 
Kismat No.2; (D) Onuck Talabanka; (B) 
Bajeapti lands and (F) Khas Khalasi lands. 
It appears that many years ago, the Maharaja 
of Burdwan granted a patni lease of (A) and 
(B) to certain gentlemen whoare known as 
the Ukhra Babus. The lastnamed persons 
in their turo granted a dar-paini of (A) 
to certain persons who are- known as the 
Sahays of Arrah. Thereafter, the Maharaja 
of Burdwan granted a mining lease of (A) 
to the said Sahays of Arrah; and apparently, 
sometime proviously, certain people known 
as the Buxis had taken a patni lease of (C) 
and (D) from the Maharaja. On the,8th Janu- 
ary, 1915, the Maharaja of Burdwan and 
thesaid Sahays granted a prospecting lease 
or amalnama. to one Kangal Ohandra 


Mandal for the purpose of examining the 


‘coal lands’ in and of Mouzah Khandra for 
a period of three years on certain terms 
and conditions specified in the lease which 
is marked Ex. 3Z17. From the boundaries 
set outin the schedules thereto it would 
appear that the leass in question covered 
the entirety of Mouzah Khandra and it was 
expressly agreed between the parties that 
at the end of the said period of three 
years, the lessee would be entitled to obtain 
a mining lease of Mouzah Khandra for a 
period of 999 years. On the 9th March, 
1915, Kangal Ohandra Mandal sold a moiety’ 
of his right, title and interest under the 
said prospecting lease for a sum of Rupees 
twenty-five thousand to one Taranath Dutt 
(Ex. 18), On the 28th October, 1915, the 
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Maharaja of Burdwan granted a- mining 
lease of (B) to Rai Pulin Behari Lal Sinba 
Handay Bahadur and two others. On the 
17th December, 1918, the lessee Kangal 
Chandra Mandal, ignoring the grant he 
had already made in favour of Taranath 
Dutt, purported to grant a prospecting lease 
for a period of eight months commencing 
from the Ist January, 1919, of the whole 
of Mouzah Khandra in favour of one F. D. 
Boga (Ex. T), It appears thet sometime, 
thereafter the plaintiff L. A. Creet, who had 
acquired some sort of interest in, and was 
in possession of, certain Bajeaptiand Khas 


Kbalaei lands 7. e lands in (E) and (F), got 


into touch with the said F. D. Boga and 
entered into an agresment with him on 
or about the 7th May, 1919, to purchase 
his right, title and interest under the grant 
in his favour by Kangal Ohandra Mandal. 
It appears that the latter had not been 
able to obtain from the Maharaja and the 
Sahays a mining lease of Mouzah Khandra 
within the time limited as above, but what 
he had done was this he hed succeeded 
in obtaining an extension of time from his 


lessors up to the end of Pous 1326, to 


apply for & mining lease on payment to 
his lessors of certain sums of money which 
he had obtained as advances from Taranath 
Datt. The plaintiff Oreet, who had heard 
of Taranath having been left out, wanted 
to make his position secure, and accord- 
ingly he entered into an agreement .with 
Taranath Dutt on or about the 28th July, 


1919, under which he became entitled to^ 


prospect for coal in Mouzah Khandra up 
to the end of Pous 1326, corresponding with 
the 14th January, 1920. The terms and con- 
ditions under which thesaid prospecting 
lease was obtained from Taranath Dutt are 
Betout in Ex.(329). On the 29th July, 1919, 
Kangal Ohandra Mandal obtained a mining 
lease of Mouzah Khandra from the Sahays. 
See Ex. (:Z18). 
who was to have joined the Sahays, how- 
ever, refused to sign ihe lease; and the 
result was that Kangal Chandra Mandal 
had toinstitute a suit against the Maharaja 
for specific performance of the contract 
with him. That suit was disposed of on 
the 14th April, 1927. The decree in that 
guit directed that the Maharaja of Burdwan 
should execute a lease as prayed in favour 
of Kangal Chandra Mandal on payment 
by him of asum of Rs. 14,000 within four 
months from the date of the decree and 
that in default, the plaintiff Kangal Ohandra 
Mandal would -be entitled to have the 


lease executed by the Court for and on 


, 
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behalf of the Maharaja of Burdwan. As 
a matter of fact, the lease was not execut-. 
ed by the Maharaja but was ultimately 
executed by the Court in terms of the 
decree of the Ist November, 1927, on deposit 


of asum of Rs. 14,000. As regards Taranath - 


Dutt, he had instituted a suit against the. 
Maharaja of Burdwan and others to enforce. 
his rights. This suit was, however, dis- 
missed for default on the 12th April, 1927. 
Now, as regards the Ukhra Babus; the. 
properties belonging to them had been 
partitioned and, as a result thereof, Pulin. 
Behari Singh became entitled to (B). 
Pulin granted a mining lease of (B) to 
one Haridas Mukherji and the latter. 
in his turn, granted a similar lease of 
(B) to the plaintiff L. A. Creet on the, 
21st November, 1920: (Ex..31) It was. 
stated before us that the lease covered an, 


area of 200 bighas approximately. Now, as. 


regards the Bajeapti and Khas Khalasi 
lands; it appears that the plaintiff Oreet: 


was able to get mining leases in respect of 


certain of the areas comprised therein, but 


he had not succeeded in acquiring the 


interest of one Jyotish Ohandra Sircar 
and some of his co-sharers. There was some 
contention raised as to whether the holders 


of the Bajeapti and Khas Khalasi lands. 


were entitled to the minerals thereunder or 


whether the Maharaja of Burdwan, as the 


zemindar, was entitled to the same. 


Be. 


that as it may, it appears that the plaintiff: 


Creet succeeded on the 18th October, 1921, 


in obtaining fromthe Maharaja of Burdwan . 
a mining lease of 825 bighas of Bajeapti 


and Khas Khalasi lands in the said Mouzah 
Khandra (See Ex 2Z10). So much for the 


subject-matter of the present suit. 
Two other matters must be mentioned. The 


‘title as regards the property which is the 


- 


- 


plaintiff alleged that Jyotish Chandra Sirear , 


and his co-sharers who were interested in 


certain Bajeapti lands had entered into a. 
contract with him to grant a mining lease. . 
This was not admitted by the Sirears, and 


the plaintiff had to institute à suit against . 
the Sirears for specific performance of the . 
said alleged contract. 


missed by the Subordinate Judge of 


Asansol on the 25th June, 1927, and it - 
has been stated before us that the decree , 
dismissing the suit has since been affirmed . 


by this Court on appeal. Oreet also in- 


stituted a suit against Boga and others for - 
specific performance of the agreement of . 
the 7th May, 1919. This suit also was dis. 
missed by the Additional Subordinate Judge . 
' of Asansol on the 30th April, 1928, and itis , 


The suit was dis- . 
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Said that an appeal against the decree is 
now pending. - ` ! 

Now, in the early part of May, 192C, 
Jamals were carrying. on business in Qal- 
cutta, and were on the look-out for coal lands 
in and near about Raneegunge. They had 
in their employment a mining Engineer 
named H. O. Reid who was on friendly 
terms with the plaintiff Oreet, - Reid, act- 
-ing on behalf of Jamals, gotinto touch 
with Oreet and his object was to ac- 
quire mining rights for Jamals from, or 
with the instrumentality of, the plaintiff. 
On the 18th April, 1920, Ureet, who had 
paid selamis to owners of various Bajeapti 
lands for the purpose of acquiring mining 
rights thereunder and had got possession 
of certain Bajeapti lands, writing to Reid 
proposed certain terms which were to the 
effect that Jamals should advance to him 
& sum of Rs. 50,000 immediately, and that 
when he got mining leases from the 
Bajeapti holders and succeeded in winning 
the suit which was then pending against 
Boga and in acquiring Boga's title and 
further succeeded in obtaining a mining 
lease from Taranath Dutt after the latter 
had managed to obtain title from the Maha- 
raja-of Burdwan, he Creet, would assign the 
rights hereinbefore-mentioned to; Jamals 
in consideration of Jamals paying Rs. 90 
per bigha as selami in addition to the 
royalties etc. payable to the superior owners 
and that whan Jamals’ title was finally 
completed, the said Rs. 50,000 would be 
taken into account. There were various 
other matters mentioned in the letter of the 
18th April .920, but the above is, I think, 
a fair and an intelligible account of the 


material tarms proposed by the plaintiff, 


Oreet, who isan Armenian, does not write 
correct English. On the 20th Apri), 1920, 
Jamals made a countei-offer which, 
however, was not accepted by the plaintiff, 
On the 26th Apri), 1920, Jamals intimated 
fo the plaintiff that they had agreed to 
consider his terms. Onthe 13th May, 1920, 
Jamals proposed that they should take over 
“this place" (meaning the area where mining 
operations had already.been begun by the 
plaintiff) immediately for the purpose of 
*8inking and opening out” under the supervi- 
sion of their Manager, Mr. Seth Ram and 
that this should be done subject to “‘ratifica- 
tion” by their solicitors “as arranged for the 
‘acquisition of the property” from Oreet 
(See Ex.I (d)). On the 13th May, 1920, 
Messrs. Morgan & Oo., who were Jamals’ 
Solicitors, put in writing what they under- 
Bteod to be the terms on which the advance 
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of Re. 50,000 was to be made by Jamals, 
and a copy of Messrs. Morgan & Oo's letter, 
dated the 13th May, 1920, was forwarded 
by Jamals to the plaintiff, and the plaintiff 
was asked whether he agreed to act on the 
opinion of Messrs. Morgan & Oo. The letter 
of the 13th May, 1920, from Jamals was 
acknowledged by Oreet on the  loth 
May, 1920, and the plaintiff authorised 
Jamals to start work at once. On the 
15th May, 1920, the plaintiff wrote again 
and informed Jamals that he was agreeable, 
to act on the opinion of the solicitors 
(Messrs. Morgan & Oo.) if they were also 
agreeable. On the 17th May, 1920, Jamals 
wrote to the plaintiff as follows:—‘‘Yes, we 
are agreeable to act on the opinion of the 
solicitors and since you are agreeable also, 
we shall get in touch with Messrs. Morgan 
& Co, to-day and ask them to draw an agre- 
ement on the terms agreed upon". On the 
18th May, 1920, Jamals informed Creet that 
payment would be made on the agreement 
being signed and registered and that they 
would try and persuade Messrs. Morgan 
& Oo. to do thisas soon as possible. As a 
matter of fact, the agreement was not drawn 
up then or for some time thereafter; but 
on the ist Jane, 1920, Jamals were allowed 
to take possession of the property which 
was briefly described in the correspondence 
as ‘Khandra.” Nothing was done in the 
matter of the execution of the agreement in 
1920, or for the matter of that in 1921; but it 
appears that Jamals paid to Creet on various 
dates between the 25th J une, 1920 and the 28th 
November, 1920, several sums aggregating 
Re 30,000 In November, 1:21, Jamals 
received a bill from Oreet for Rs. 4,0J0 on 
accountof minimum .royalty, surface rent 
and selami and they wrote to Oreet to 
say that they would pay the amountif 
Morgan & Oo. were prepared to . pass the 
title and get the documenta ready. À demand 
was also made by Creet for payment of a sum 
of Rs 3641-15-9 pies on account of certain 
expenses which Creet had been put to and 
which, it was understood, Jamals would pay. 


- Jamals paidthe said two amounts in question 


to Oreet onorabout the 27th November, 
1921, although no progress had been made in 
drawing up the agreement hereinbefore 
referred to. It appears that the examina- 
tion of Oreet's title was for various reasons 
not proceeded with rapidly and completed, 
although Messrs. Morgan & Oo, reported 
on the 2/th February, 1:22, that Oreet had 
got title to t06 bighas of Bajeapti lands, 200 


: bighas of mal lands and 825 bighas of Bajeapti 


and Khas Kalesi lauds under the lease 


1 
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from the Maharaja of Burdwan, Oreet was 
requested to complete his acquisitions of 
Bajeapti and Khas Khalasi lands so as to 
makeup a block of 6U0 bighas; but Oreet 
stated that there was nosuch understanding, 
and that Jamals had agreed to take such 
lands, whether in one block or otherwise, 88 
he could get. There were interviews and 
correspondence in 1922, and it appears that 
on the 13th October, 1922, Oreet wrote to 
Jamals saying that if Morgan & Oo. did not 
~ approve of the title, then they, Jamals, 
should stop raising coal at once. On the 9th 
October, 1922, Narendra Mohan Chatterji, 
Pleader, Asansol, who was acting on behalf 
of Creet, wrote to Jamals reminding them of 
the balance due by. them of Rs, 20,000 and 
calling upon them to pay the said sum as 
also another sum of Rs. 40,000 and suggest- 
ing that they should place & further sum of 
Rs. 1,50000 in deposit with their 
Solicitors, Messre, Morgan & Co. “for settle- 
ment of the dispute" regarding the property 
which were going on. A lengtby reply 
to this letter of Mr. 
gent on the 17th November, 1vZ7, by Jamals 
in which they gave their version of what 
they understood to be the contract: between 
the parties and of what had happened since 
then. Jamals asked that there should bea 
conveyance of the mining rights already 
acquired by Oreetand covered by the docu- 
ments which had been deposited by Oreet 
and that Oreet could go on acquiring 
further mining rights in areas “under titles 
which were to be approved by their solici- 
tors." Oa the 8th Ja:uary, 1923, there was a 
meeting between Reid, Creet, Ashraf Jamal 


of Jamals and Jàmals Manager, Seth 
Ram at the  Gentury Oolliery and 
certain terms, according to Jamals, 


were agreed: upon at the said meeting. 
These terms are to be found in a letter 
dated the 10th January. 1923, from Jamals 
to Creet (see page 117, Vol. II, Part 11). On 
the 15th January, 1923, Jamals sent to Creet 
a draft conveyance of 1025 Bighas which had 
been drawn up by Messre Morgan & Oo. (see 

x. D). Oreet, however, was not prepared 
accept the draft conveyance and he forward- 
ed the same tobis lawyer for his correc- 
tions. Thelawyerreferred to is Narendra 
Mohan Chatterji, and instead of sending 
the draft conveyance after correction by 
bim,|Chatterji sent on the 23rd January, 1922, 
a daft agreement which according to Oreet 
had to be first executed by Jamals before 
the question of the execution of the draft 
eonveyance could be taken up. Meanwhile, 
Chaterji prepared a draft conveyance which 
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is Ex. M and whichjwas sent to Jamals, and 
on the 2nd February,1923, he, Ohatterji, fixed 
fifteen days' time for the completion of the 
transaction, that is, for the execution of the 
agreement and the conveyance, Various 
diffieulties thereafter arose with the result 
that Oreet through his Pleader gave notice 
on the 19th February, 1923, asking Jamals 
to.stop all work and stating that inasmuch 
as Jamals “had failed to obtain title from ` 
him” they would be regarded as trespassers. 
A suggestion was made by Messrs. Morgan 
& Co in June, 1923, that there should bea 
settlement of outstanding disputes, and on 
the 30th July, 1923 Oreet opened correspond- 
ence with Jamals "without prejudice.” On 
1923, Messrs. Orr 
Dignam & Co, who were then advising Oreet, 
made certain suggestions to Jamals for 
settlement of the disputes. The main 
points were that Jamals should execute the 
agreement prepared by Chatterji (which is 
Es, 2 in this case) subject to such 
modifications as might be approved by 
Messrs. Orr Dignam & Co; that Jamals 
should undertake to pay all minimum 
royalties and rents to the superior landlords 
as from the date on which they commenced 
to be payable with interest thereon at 15 
percent. per annum, and that they should 
also pay all costs of the acquisition of surface 
lands with like interest and further should 
undertake to pay a royalty on all bricks 
manufactured, and to take over and acquire 
the twenty odd bighas of surface land taken 
np by Mr. Boga ata §selamiof Rs. 100 per 
b gha and annual rent of Hs i0 per bigha, 
Tuese points were re-stated by Messrs. Orr, 
Digaam & Oo in their letter of the 18th 
December, 1/ 3, and were accepted by 
Jamals on the 28th Dacember, 1923, The 
only question which then remained out- 
standing was the preparation of the neces- 
sary documents. Itappears, however, that 
instead of the documents being got ready, 
correspondence was embarked upon be- 
tween Messrs. Orr Dignam & Oo. and 
Jamals which led to no useful result, and the 
latter were finally served with notice that 
ünless the transaction was completed by the 
3166 March, 1924, Creet would cancel the 
"arrangement", 4 e, the contract. Nothing 
was done and finally, as stated above, the 
present suit was instituted on the;l4th May, 
1024. 

As stated above Currimbhoys came into 
this suit more than two years after the 
institution thereof: but although they were 
added as defendants in July, 1927, and 
were allowed to file a separate written 
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statement, the plaint, as it was originally 
filed, remained unamended. On this appeal 
it was vigorously argued by the learned 
Advocate- General on behalf of Currimbh»ys, 
when this appeal was opened before us, 
that the plaintiff had no title and had 
acquired no title to the lands, khas posses- 
sion whereof was prayedfor by him, and that 
in any event, having regard to the fact that 
Jamals were invited by the plaintiff to go into 
possession of the property and had spent 
money thereon for the purpose of raising 
coal and further that Currimbhoys had 
advanced a large sum- of money to Jamals 
onthe security of the property and the 
colliery,thereunder and were in possession 
of the’ same through Jamals as their 
Managing Agente, they were entitled to 
obtain specifie performance of the con- 
tract at any rate to the extent of 400 
bighas, they waiving all questions as regards 
Oreet's title thereto and their right to 
claim compensation or abatement. The 
learned Advocate General argued that if 
on the correspondence between the parties 
between the 18th April and the 18th May, 
1920, the Court came to the conclusion 
that there had been a concluded agreement 
between the parties and that such agree- 
ment was still subsisting, there was no 
reason why specific performance of the 
agreement to the extent claimed by 
Currimbhoys should not be granted. The 
learned Advoeate-General further argued 
that if, contrary to his submission, the 
Court came to the conclusion that there 
had been no such concluded agreement, 
the Court ought to consider the agreement 
arrived at between the parties and embodi- 
ed in the letter of the 10th January, 1924, 
referred to above, and decree specific per- 
formance thereof in favour of Currimbhoys. 
He further argued that if the Oourt was 
of opinion that the terms set out in the 
letter of the 10th January, 1923, had not 
been accepted unconditionally by. Creet, 
there could, however, be little douht that 
the letters of the 23rd November, 1923, 18th 
December, 1923, and the 28th December, 
1923, taken together, did amount to a con- 
cluded agreement and that Ourrimbhoys 
were at any rate, entitled to obtain specific 
performance of that last mentioned agree- 
ment. It was also contended on behalf of 
the appellants that in the events which 
had happened and having regard to the 
state of Mr. Oreet’s alleged title to the 
property in suit, the decree for damages 
made by the Oourt below should be dis- 


charged, 
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Before I deal with the above contentions 
and with the elaborate argument which 


.has been addressed to us by Mr. Pugh, 


who appeared for the plaintiff.respondent 
Ciest, I must state shortly what the position’ 
of Ourrimbhoys was in this matter. It 
appears that two shafts had been sunk in 
a place called Karabagan. Certain persons 
known as the Sircars (i.e, Jyotish Sirear 
and his co sharers) had a half anoa share 
in Karabagan. Oreet had been trring to 
negotiate with the Sircara for a mining 
lease but Jyotish Si:car and some of the 
other Sircars were standing out. Jamals, 
who were carrying on the mining operations 
in Karabagan had not, however, the neces: 
sary finance wherewith to carry on such’ 
operations. They were, however, friendly’ 
with Messrs. Currimbhoys & COo., Ltd., of 
Bombay, of which Company Sir Fazulbhoy 
Currimbhoy (who was connected with 
Ashraf Jamal of Jamals) was a Director. 
Jamals succeed ad in inducing Ourrimbhoys 
to lend to them on or about the 3rd Novem- 
ber, 1921, as a short period loan a sum of 


Rs. 4,00,000 bearing interest at the rate of: 


six percent. per annum The loan was not: 
re-paid in proper time as promised by 
Jamals, and on llth September, 1922, 
Jamals proposed to Ourrimbhoys that they 


would be prepared to transfer to them 400' 


bighas of the Khandra property together: 
with all mining rights etc., 


provided it (1 e, such transfer) was applied 
to the liquidation ofthe account between 
Jamals and Ourrimbhoys. Jamals stated ' 


that the proposal was an advantageous: 


one, and that while the cost of raisings 
could be taken at Rs. 5-8 annas per ton,- 


the sale price would be about Rs. 12 and ' 


that this would leave a margin of Rs. 6-8 
aunas períon as clear profit. Apparently 


Ourrimbhcys fell in with Jamals’ sugges- ' 


tion and if was agreed on or about the 13th 
September, 1928, between Jamals and 
Currimbhoys that the debt due by Jamals 
would be wiped off by the transfer of 400' 
bighas of Khandra with the colliery and: 
machinery ete, and that the colliery would: 
be managed on behalf of Ourrimbhoys by 
Jamals on a 5 per cent. profit commission: 
basis. Ourrimbhoys thereupon instructed‘ 
Messrs. Morgan & Oo., to draw up necessary 


as also all- 
machinery then lying on the property,’ 


documents giving effect to the agreement - 


to transfer the said 400 bighas of Khandra’ 
It is 


with a colliery and machinery ete, 
to be noticed that at this date Jamals had: 


not obtained any title © from Oreet except’. : 
the right to be in possession; but it has béex ;- 


a 
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‘argued that there can be little doubt from 
a consideration of the documents set out 
‘on pages 175, 176, 177, 178, 179, 181, 182, 
183, 184, 188, 189, 192, 193, 184, 195, 200, 
203, 204, 205, 206, 216 and 227 of Volume 
II Part 1I of the paper book, that Ourrim- 


bhoys were in possession of the property - 


in¢luding the colliery from September, 
1922, through Jamals as their Managing 
Agents, and that they (Currimbhoys) have 
spent a largesum of money for the pur- 
pose of developing the property. It was 
also contended that such money was spent 
by Currimbhoys on the footing that there 
was a subsisting agreement between Creet 
and Jamals which they could adopt and 
of which they obtained an assignment and 
in respect of which they -were entitled to 
claim specific performance. 

Before I proceed further, I think it. will 
bə convenient if at this stage I dispose of 
the contention of the learned Advocate- 
General that Currimbboys are entitled to 
claim specific performance of, at any rale, 
one of the three contracts referred to above. 
For the reasons which I am about to state, in 
= my opinion, this contention must be 
négatived. 

. I start with the contract of April-May 
1920. -Thecontract, if any, was contained 
in certain letters which passed between 
Creet and Jamals. Now, where it is sought 
to establish a contract by ‘correspondence, 
the ruleis that the whole of the correspond- 
ence, relating to the matter in question 
must be looked at for the purpose of finding 
out at what stage there was, if at all, a 
- eomplete contract between the parties. 
There are numerous authorities in support 
of this proposition. It has been held that 
where the cardinal points of a proposed 
-gontract are definitely agreed upon by 
letters, the mere fact that in the course 
of the-correspondence, reference has been 
‘made to'a more formal agreement or subsi- 


diary non-essential stipulations, will not . 


prevent the Court from considering the 
agreement arrived at by the letters -as 
concluded. [See Cayley v. Walpole (1)]. It 
is also clear that if once a definite offer 
has:been made and it has been accepted 
without qualification and it appears that 
the letters of offer and acceptance contain 
all the terms agreed on between the parties, 


the complete contract thus arrived at cannot ' 


be affected by subsequent negotiation. . [Ses 
Q) (1870) 89 L jJ; Oh. 609; 22-L, T. 900; 18 W.R. 
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'Bellàiny v. Débenham (2); Perry v: Suffields 
(3). Again, itis equally clear that where 


certain letters are stated as constituting 
the agreement, no testimony aliunde is 


‘admissible and subsequent letters cannot 


be referred to to aid in construing the 
contract contained in the material letters. 


[See Lewis v. Nicholson (4)]. Bearing in 


mind the rule laid down in the above 
cases and also that the question whether 
the terms contained in a correspondence 
amount to binding contract between the 
writers is one of law (Cheveley v. Fuller (5)j, 


‘I am of opinion that even if there was a 


complete contract between the parties, 4 €., 
Greet and Jamals in April-May 1920, such 
contract was put an end to by the consent 
of the parties [See per Lord St. . Leonards 
in Carolan v. Brabazon (0). and the only 
contract which ultimately emerged from 
the correspondence as having been made 
by and between the parties and was in force 
was the contract which was contained in 
the letters of the 23rd November, 1923, 
18th December, 1923, and 28th December, . 
1923. Lamofopinion that there was no 
contract concluded between the parties in 
January, 1923, as it is quite clear that the 
terms embodied in the letter of the 10th 
January, 1923, were not accepted by Oreet 
ab any time, The position, therefore, being 
that the only contract between Oreet and 
Jamals which mattered was the contract 
in December 1923, let us next see what 
happened after that date. As I read the 
correspondence from ' December 1923 


onwards no time was ever agreed or insisted 


upon by the parties for the performance 
ofthe contract contained in the letters of 
the 23rd November, 1923, 18th December, 
1:23, and 26th December, 1923. In these 
circumstances the contract in question had 
to be performed within a reasonable time 
from the date of the contract by Jamals, 
Whetherin the present case a reasonable 
time had elapsed between the date of the 
contract in question and the date of the 
institution of this.suitis & matter now of 
academic interest in view of subsequent 
events.~ I will assume for the purposes of 


(2) (1891) 1 Ch. 412; 60 L, J. Ch. 166; 64 L. T. 478; 


39 W.R. 237. 
(3) (1916) 2 Ch, 187; 85 L. J. Oh. 460; 115 L. T. 4; 60 


S. J. 494. : D: | 
” (4) (1852) 18 Q. B. 503; 21L. J. Q.B. 311; 16 Jur. 


1041; 118 E.R. 190; 19 L.T. (€ s) 122; 88 RR. 

683. . : 

(5) (1853) 13 C. B. 122; 13 E. Re. 1143; 93 R. R, - 

465. f : l - - 
(6) (1846) 8 Jo. & tLat.. 200at p. 200; 9 Ir, Eq, 
4, i 


258 


Argument that the contract in question was 
subsisting even at the date of the institu- 
tion .of the suit. Jamals, however, went 
into liquidation in June, 1926, and & liqui- 
dator was appointed to wind up Jamals 
compulsorily, What was the effect of 


amals having gone into liquidation on 


this contract? It. is not disputed that the 
effect.of a Company going into liquidation 
while a contract entered into by the Oom- 
pany before liquidation is subsisting is 
thesame as when a party to a contract 
becomes bankrupt or insolvent.. Now, the 
bankruptcy or insolvency of a party may 
not alone. necessarily result in such an 
incapacity to perform the contract as to 
entitle the other party at once to treat it as 
broken and to claim damages [See Brooke v. 
Hewitt (T) asit may be for the benefit of 
the bankrupt or insolvent or of his estate 
to complete the contract and the represen- 
‘tatives of his estate may be authorised to 
doso. [Ex parte Stapleton (8). Thus where 
a Banking Company after giving a letter 
of credit undertaking to accept bills to be 
drawn against. Bills of Lading stop- 
ped payment before it was used, it was 
held. that there was no breach for 
which the holder of the letter could prove 
damages in the winding.up, because there 
had been no refusal to accept this and the 
liquidátor might be authorised to carry out 
the contract and accept them. [Ex parte Ton- 
-deur (9)]; nor does bankruptcy or insolvency 
alone entitle the other party to rescind the 
‘contract ; but a notification by a party of 
his insolvency may be taken as presumptive- 
ly importing an offer to rescind which the 
other party may accept: and it would at 
least justify a refusal on his part to com- 
plete the contract unless the insolvent or 
his representatives should prove his ability 
and readiness to complete his. part. [Ex 
parte Chalmers (10)]. If the bankrupt before 
bankruptcy has contracted to sell or mort- 
gage, the trustee in bankruptcy takes it 
Subject to an obligation to fulfil the contract. 
(see 2 Halebury's Laws England, 156) If, for 
instance, it isa contract to grant a lease, the 
trustee in bankruptcy may obtain -specific 
performance of the contract if he agrees to 
be personally bound by the covenant. Bee 
Powell v. Lloyd (11). As tothe position of 
.(7).(1796) 3 Ves. Jun. 253; 30 E, R. 997. ES 
v (1679) 10 Oh. D. 530; 40L, T. 14; 27 W.R. 


. (9) (1868) 37 L.-J. Ch. 121; 5 Eq. 160; 16 W.R. 270. 

(10) (1873) 42" L: J. Ch. 37; 8 Oh. A; 289; 28 L, T. 
325; -21 W, R.349.. — Z | 
AN (1827) 1 Y. & J. 427; 148 B, R. 738, 
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a trustee who completes the contract see 
Drew v. Josolyne (12). The contract, how- 
ever, has got to be performed by the 
trustee in bankruptcy, if he choses to per- 
form it at all within a reasonable time ; and 
ifit is not performed within a reasonable 
time the other contracting party may treat 
the contract as having been abandoned. 


‘See Lawrence v. Knowles (13) ; Morgan v. 


Bain (14); Ex parte Stapleton (8). The. 
position, therefore, being that the trustees 
of a bankrupt may disclaim an onerous con- 
tract or may perform all that the bankrupt 
was neglecting to perform at the time when 
he was bound to perform them, and the 
bankruptcy having no other effect on the 
contract than to put the trustee in the place 
of the bankrupt, neither rescinding the 
obligation on either side nor imposing new 
ones,noranticipating the period of perform- 
ance on either side, if thetrustee does all 
that the bankrupt ought to have done, he 
may recover against the contracting party 
the damages which the bankrupt himself 
could have recovered if he had performed 
the contraet ; orif he omits to do so and 
neglects to perform the contract, he loses 
the benefit of the contract and the other - 
party has his remedy against the bankrupt'a 
estate. See per Park, B., in Gibson v, Car- 
ruthers (15). The law does not require that 
the trustee in bankruptcy should give 
express notice within a reasonable time after 


. the date of the bankruptcy of his adoption 


of the contract. The law only requires 
the trustee in bankruptcy to perform the 
bankrupt's part ofitasand when he should 
have done it himselfISee per Parke, B., in 
Gibson v. Carruthers (15) at page 334*].--It 
may bestated. in passing that Mr. Pugh 
on behalf of Creet did not ask before us 
for specific performance of the contract in 
question as he recognised that specific per- 
formance of a contract by a bankrupt ‘to. 
buy a property is not ordinarily granted 
‘against the trustee in bankruptcy of a 


, vendee without his consent, [See Holloway 


v. York (16); Fry on Specific Performance, 
6th Ed. pages 446-447; see, however, Ex 
parte Rabbige (17); Pearce v. Bastable's 


. (12) (1887) 18 Q. B: D.590; 56 L. J. Q. B. 490; 57 L. 
T. 5; 35 W. R. 570. 

(13) (1839) 5 Bing. (x.0 ) 389; 7 Scott 381; 2 Arn, 43; 
8 L. J.O. P. 210; 132 E. R. 1152; 50 R. R. 721. 

(14) (1874) 10 C. P. 15. 

(15) (1841) 8 M. & W. 321; 58 R. R. 713; 11 L. J. Ex, 
138; 151 E. R. 1061. 

(16) (1877) 25 W. R. (Eng.) 697. 
m dh (1878) 8 Oh. D. 367; 38 L. T. 663; 26 W. R. 


"*Pagect (B4) M. & WiclEdy SS 
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Trustee in: Bankruptey (18) as to the posi- 
tion of a trusteein a bankruptcy of a ven- 
dor.)] Further, Oreet who had treated the 
contract as at an end could not, in any event 
claim specific performance. 
«above observations, in mind, it is impossible 
to escape from the conclusion that -reason- 


“ able time for performances of the contract 


in question in this case had long elapsed 
long before the date of the compulsory 
liquidation of  Jamals. The contract, 
therefore, was at an end and :he liquidator 
could not take: advantage of it. But as- 
suming that the contract was subsisting on 
the 30th June, 1926, it is common ground 
and manifest thatthe liquidator did not 
take any steps whatsoever to perform the 
contract or even to offer to perform the 
contract within a reasonable time there- 
after or at all. Therefore, so far as Jamals 
and their liquidator were concerned, the 


contract had been abandoned and was at. 


an end and no question of the specific per- 
formance of the contract: could possibly 
arise, What then was the position’ of 
Ourrimbhoys in the events which had 
happened ?: On the date when Ourrimbhoys 
were added as parties defendants to this 
suit, they had not obtained any title from 
the liquidator of Jamals. The only docu- 
ment of title which Ourrimbhoys obtained 
from the liquidator was on the 25th January 
1928, which is marked Ex. K (See Vol. I, 
Part II, page 399). Thereis in this docu- 
ment no reference whatsoever to the contract 
between Oreet and Jamals in December 
1923 ; and as I read the document it is in- 


“ sufficient, in my opinion, to confer any title 


upon Ourrimbhoys upon which , they could 
rest for the purpose of enforcing any rights 
whatsoever: under the contract of 1923 
against  Oreet. The ultimate position, 
therefore, is that atnotime thare was any: 
privity of contract between Oreet and 
Ourrimbhoys and Ourrimblioys’ position 
could not in any way be bettered, and was 
not bettered in fact or in law, by the con- 
-veyance from the liquidator dated the 25th 
January 1928. The claim, therefore, on the 
part of Currimbhoysfor specific perform- 
ance of the contract must fail, 


Specific performance of the contract in 
question at the instance either of the plaint- 
iff or of Ourrimbhoys being, therefore, out 


. of the way, the next important matter for 


consideration is with regard to the plaintiff's 


claim for damages, and whether Ourrim- 


(18) (1901) 2 Oh. 122; 70 L.-J. Oh, 446; 84 L, T, 525; 
17 T, L, R, 366; 8 Manson 287, 2 


OURBIGBHOY 60,, bTD. 9. L.A; OREET, 


Bearing the. 


959 
bhoys had taken possession of the. property 


and,if so, on and from what date, In- 
cidentally, the question has to be faced as 


“to what was the effect of Ourrimbhoys being 


added -as defendants: to. this suit on the 
28th July, 1927, vis a vis the. plaintiff, Mr. 
Pugh has contended. before us that on the 
documentary evidence in thiscase the con- 
clusion is irresistible that Currimbhoys 
had taken possession of the property in suit 
from September 1922, and had since then 
been in possession, and he laid special stress 
in this connection on the contents of the 
application made by Ourrimbhoys before 
the learned Subordinate Judge on the 21st 
August, 1926, to be added as defendants. 
Mr. Pugh further contended that the addi- 
tion of Currimbhoys as defendants to this 
suit was made under O. XXII, r. 10, Civil. 
Procedure Oode, and that the moment 
Ourrimbhoys were added as defendants to 
this suit, they adopted everything. what 
had previously been done in this suit and 
undertook to make themselves responsible 
for what ultimately happened in this suit ; - 
in other words, Mr. Pugh's contention was 
that Currimbhoys agreed to abide by the 
result of. this suit and made themselves 
liable for all the damages which the plaint- 
iff Oreet had sustained in the events which 
had happened. On the other hand, the 
learned- Advocate-General, apprehending 
that our conclusion mighi be to the effect 
that there was no privity of contract be- 
tween Oreet and Ourrimbhoys and that the 
claim made by Ourrimbhoys for specific 
performance of the contract in question ~ 
might have to be negatived, argued that 

the documents showed that although on 
paper Jamais were representing that from 
September’ 1922 they were holding posses- 
sion of the property in suit as Managing 
Agents on behalf of Currimbhoys there was, 
as a matter of fact, no legal transfer of title 
of any sort in favour of Ourrimbhoys, fill, 
the 25th January, 1928, when the liquidator 
transferred to Currimbhoys such right, title 
and interest of Jamals (if any) as was then 
subsisting and that the possession (such as 


it was) of Currimbhoys prior to the 7th = 
May, 1926, assuming that it amounted td”: 


what'is called equitable possession. should 
not be seized upon for the purpose of 
fastening on them aliability for damages. 
The learned Advocate-General further re- 
iterated his contention that in order to suc- 
ceedin aclaim for khas possession’ and 
damages the plaintiff Oreet had to’ show 
that he had acquired title, and that it was 


. quite clear .on the documentary evidence 
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that he had failed to show such title. He 
further contended that the claim in eject- 


ment, i. e., for khas possession must fail ` 


beeaussit was clear that at any rate from 
the 25th November, 1924, Currimbhoys had 
been co-sharers of the plaintiff in this pro- 
perty,and,if that was so, the claim for 
damages for the pericd subsequent to the 
25th: November, 1884, must also equally fail. 
Thelearned Advocate General clinched his 
argument by.caying that the only possible 
claim that could come up for real considera- 
tion and necessary adjudication in this case 
was for damages fora period ofthree years 
prior to the date when Currimbhoys were 
"added as defendanta to this suit, namely, 
the 28th July, 1927 ; and that even so, from 
such period would have to be deducted the 
period between the 25tb, November, 1924, 
and the 28th July, 1927, in other words, the 
learned Advocate-General pointed out 
that the only period for practical considera- 
tion in this case in respect of the claim 
for damages in the events which had hap- 
' pend was the period between the 28th July, 
1923, and the 25th November, 1924. 

"The questions thus raised require treat- 
ment from a broad point of view and cannot, 
in my opinion, satisfactorily be disposed of 
on amere consideration from a technical 
‘point of view of the effect of the addition of 
Currimbhoys as defendants to this suit on 
the 28th July, 1927. I will, therefore, 
attempt to state and define the position of 
Currimbhoys from at any rate, the 25th 
November, 1924, and in doing so I will first 
of all look at the question from the point of 
view that Currimbhoys might be regarded 
as trespassers when they first obtained pos- 
session, and consider the question as to 
whether Creet was entitled to maintain an 
action in ejectmeht in the events which had 
happened against Currimbhoys. 

Now, what is trespass to land? Trespass 
is a wrong to another's. possession ; it'is an 
injury to a possessory right and, therefore, 
the proper plaintiff in an action for trespass 
to land is the person who is in actual or 
constructive possession of the land, 2. e. 

--entitled to immediate possession. The gist 
‘of the action of-trespass must be and is 
the wrongto the right of the plaintiff's 
possession, Theight to possession is all 
important in an action for trespass; and a 
‘mereright of properly withouta right to 
possession is not sufficient to support the 
action. 
"constituent elements of the complete 
right of property; and it has been laid 
‘down: from very old times that ‘a 
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person with a right to possession can. al- 
ways maintain an action of trespass against 
a wropg-dcer. So alo in the care of a 
person in actual possession. Such a person 
has against a mere stranger or wrong doer 
the same remedies as if he had the right 
to possession and he can as against the 
stranger maintain trespass and in general 
the stranger who violates bis poseecsion 
cannot justify the violation by showing that 
the posseesion was without title or even by 
showing that it was wrongful, unless he 
further proves not only that a third person 
was entitled to the possession but that he, 
the stranger, had acted with the authority 
of the said third person. See Pollock. & 
Wright on Possession in the Common Law 
pages 145-147). Thefact of possession in the 
&ense referred to above, therefore, is prima 
facie evidence of title, and is alone suffi- 
cient to sustain the plaintiff's case against 
a mere wrong-doer (See Bullen & Leake, 
3rd Ed. pages 801, 802; see also Dicey on 
Parties, page 333 et seq). If, therefore, Oreet 
had actual possession or had a right to im- 
mediate possession, in other words if Oreet 
can prove a poseessory title, he must be held 
to be entitled to maintain an action of tres- 
pass against allpersons who trespassed on 
the property in question. Now so laras I 
can make out from the voluminous record 
before us there can be no doubt that Creet 
had a sufficient possessory title to Karaba- 
gan, where the colliery in question. is 
situate, He had an undisputed title to 
possession of the major portion of Karaba- 
gan, which is included in the Bajeapti lands. - 
I do not think it is necessary or 
bent on me, having regard to the course, 
which the argument before us has taken, to 
go in detail, through the various leases, 
surface and under-ground, of the Bajeapti 
lands for the purpose of demonstrating | 
that Creet had acquired what is called a 
possessory title to the major portion of the 
Bajeaptilands. And indeed Iam relieved 
of the necessity, because the learned: Ad- 
vocate- General, in answer. to a specific 
‘question on this point, did not dispute this. 
fact but his point was that at the time when 
Jamals went into possession, he had only 
acquired the surface rights in respect of 
avery small area. The question then re- 
solves into this—whether Oreet, as a co- 
sharer in respect of the Bajeapti lands, 
with which we are concerned, was entitled 
to maintain an action of trespass against the 
trespassers, i.e, Currimbhoys. On princi 


.ple, I do not see why a co-sharer cannot by 


himself maintain an.action of trespasgagainst 


incum-"' . 
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a wrong-doer. The early English cases are 
not against the view; indeed they sup- 
port this proposition but it is sufficient for 
me to observe that this question has recent- 
ly been the subject of debate and decision 
in Madras and in Bombay. In the case of 
Ahmad. Sahib Shutari v, Magnesite Syndicate 


Lid. (19) it was held by Mr. Justice Sesha- 


giri Áyyar and Mr. Justice Kumaraswami 
Sastri that one of several co-owners can 
maintain an action in ejectment against a 
trespasser without joining the other co- 
Owners as parties to the action. Again in 
Maganlal Dulabhdas v. Budhar Purshottam 
(20), it was held by Mr. Justice Shah and 
Mr. Justice Fawcett that the rule laid down 
in the last mentioned case should be follow- 
ed. They observed as follows: 
son of the rule which requires one fresh 


“and common volition of co-owners to put 


an end to that which commenced under 
their common volition, does not apply to 
a case where what commenced under a com- 
mon volition has come to an end and where 
the ‘person concerned requires a -fresh 
common volition to continue in possession. 
The case ‘of a person, who isa tenant on 
sufference, is akin to the case of a trespas- 
ser. - It has been held in the case of Ahmad 
Sahib Shutari v. Magnesite Syndicate Ltd. (19) 
that one co-owner can maintain an action to 
eject a trespasser who has been holding 
over wrongfully.” I do not wish to burden 
this judgment with a discussion of the 
earlier authorities to be found in the re- 
ports in India, but reference may be made 
by the curious investigator into this branch 


of the law to the cases: Mooktakeshee Debee- 


v. Oomabutty (21), Alum Manjeev. Ashad Ali 
(22), Hulodhur Sen v. Gooroo Doss Roy (23), 
Kanna Pisharody v. Narayana Somayaji- 
pad (24), Balkrishna Moreshwar Kunte v. 
Municipality of Mahad (25) Radha Proshad 
Wasti v. Esuf (26), Dakhyani Debi v. Mana 
Rout (27), 
Krishna (28), Harendra Narain Singh v. 


Moran (29) Kabil Sardar’ v. Chunder Nath 


(19) 29 Ind. Cas. 60; 39 M. 501; 2 L. "W. 460; 17 M. 
L. T. 387; 28 M. L. J. 598 i 


20) 101 Ind. Cas. 35; 51 B, 149; 29 Bom. L, R. 229; 


A.F: R: (1927) Bom. 192, , 
(21) 14. W, R. 31; 8 B, L. R. 396 Note. 
(22) 16 W.R, 138. 
(23) 20 W. R. 126. 
24) 3 M. 234. l 
25) 10 B. 32. 
(26) 7 C.414; 9 C. L. R.76. 


: (27) 22 Ind. Cas. 666;.19:0O. W. N.407; 19 OL. J. - 
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(28) 21 B.154. 
(29) 15 O. 40. 
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Nag (30), Thakurji v. Hira Lal (31); Secret. 
ary of State for India v. Girjabai Shivdeo- 
rao (32)'and Kamal Kumari Chowdhurani 
v. Kiran Chandra. Roy (33). If what I 
have stated isthe law, it is difficult to seo 
why Oreet was not entitled to maintain an 
action in ejectment against Ourrimbhoys 
whom I have taken to be trespassers for 
the purposes of this argument. In my-view 
Oreet was entitled to maintain such an 
action. AE. 
The next important question is this—if 
Ourrimbhoys were trespassers, did they 
cease to be trespassers on the 25th November, 
1924, when they obtained aconveyance. of . 
Jyotish Sircar's interest in the Bajeapti 
iands which as stated above included 
Karabagan ? The document referred tois & - 
conveyance by Satish Ohandra Sircar, 
Jyotish Chandra Sircar and Srish Chandra 
Sirear (sons of Protap Chandra  Sirear 
deceased),—Samarendra Nath Sircar, 
Arabindra: Nath Sirear and Tripurendra 
Nath Sircar (sons of Rash Behari Sircar 
deceased) to Ourrimbhoys of their interest 
in 100 bighas of Bajeapti and Khas Khalasi 
lands in Mouzah Khandra, surface and 
under-ground, the lands being particularly 
described in the schedules thereto, This 
conveyance is Ex. 16 and is on page 305 of 
Volume I, Part II of the paper-book. Ag 
regards the right of the co-ownersof mining 
properties to convey without reference to 
the other co-owners there seems to be no 
doubt that they have such right. [See Bentley 
v. Bates (34)] The position, therefore, was 
that on and after the 25th November, 1994, 
Ourrimbhoys had become  co-shàrers of 
Oreet. No question, therefore, could arise 
from and after the 25th November, 1924, ag 
regards the right of Ourrimbhoys to remain 
on the land and work the mines in Kara- 
bagan. Thus, there is an end to Oreet'g 
claim for ejectment and with it there must: 
necessarily fail hisclaim for damages for 
the period subsequent to the 25th Novem- 
ber, 1924. It is settled law that each 
co-owner is entitled to work the mines 
provided he does not take more than hig 


‘share of the minerals nor work the same 


wastefully. A person who is aco-owner of 
a mine with another or others, whether. ag 


(30) 20 C. 590. | 

(31) 75 Ind. Cas. 335; 44.A..624; 20 A, L. J. 609; A. 
I. R. 1922 All. 408. | 

(32) 89 Ind. Cas. 539; 49 B. 126; 26 ; Bom, L., R. 1178; 
A. I. R. 1925 Bom. 197. - ' 

(33)2 O. W. N. 229. LIE | 

(34) (1840) 4 Y. & O. 182; 4 Jur. 552; 9 L, J, Ex, Eq. 


` 30; 160 E. R, 971; 54 R. R. 465. 
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joint tenant; tenant-in-common or co- 
parcener, can enter upon and work the 
mine, or license another pérson to do so, 


subject only to the restriction that he shall. 


not take more than his share. See Cockburn 
‘on the Law of Ooal and other Minerals, 
page 82; Job v. Potion (85); Wilkinson v. 
Haggarth (36) ; Glyn v. Howell (37) ; Denys 
v. Shuckburgh (38), Mahesh Narain v. 
Nowbat Pathak (89) and Chandra Kishore 
Chakravarty v. Biseswar Pal (40). This 
' being the true position in law, and Oreet 
having never expressed the desire or taken 
any steps to work the mines himself unless 
Oreet is in a position toshow that Cur- 
rimbhoys have taken more than their share 
of the minerals he can claim nothing from 
them or against them after the 25th Novem- 
ber, 1924. But we are not concerned with 
such a claim. The present suitis not a 
suit for partition or for an account against 
‘Ourrimbhoys nor has the present suit been 
conducted on such a footing. IfOreet had 
or has anyrights against Ourrimbhoys in 
respect of the period commencing on the 
25th November, 1924, his rights will in no 


way be prejudiced by reason of this judg-. 


ment. 

I have just said that Oreet’s claim for 
recovery of khas possession must fail and 
with it also his claim for damages for the 
period subsequent to the 25th November, 
1924. In order that there may not be any 
. misunderstanding I desire to make it plain 
that my observations relating to the failure 
of Oreet to recover khas possession apply 
only, and are limited, - to the property, 
surface and under-ground, which is covered 
by the conveyance of the 25th November, 
1924, (Ex. 16). In respect of all areas, 
surface and under-ground, other than the 
subject-matter of the said conveyance, the 
plaintiff Oreet will be entitled to recover 
khas possession. I understand that there 
have been no raisings of coal from under- 
ground except in Karabagan and that no 
profit can be obtained otherwise from the 
lands in suit. If thatis so, as indicated 
above, the claim for damages for the period 
a aa to’ the 25th November, 1974, 
ails. 


(35) a) 2 d 44 L. J Ch. 262; 32 L. T. 110. 
( . 837; ur. 104; 16 L.J.Q. B. 
104; 7 PR da cpu 
. (31). ` Oh, 666; 78 L. J. Oh. 391; 
aa 100 L. T. 324; 
. (88 
R. R. *. 

(39) 32 C. 837; 1 C. L. J. 437. 


. 


I R, 1928 Cal, 216. 


- 
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Mr. Pugh, however, has argued that 
Currimbhoys went into possession on the 
13th September, 1922, and that itisnota 
fact that they went into possession at a later 
stage namely on the 7th May, 1926, as alleg- 
ed by them in their application to -be added 
as defendants to this suit. According to Mr. 


‘Pugh, inthe events which had happened, 


5. 116 of the Indian Evidence Act came into 
play and the appellants cannot be allowed 
to raise any objection to the title of Oreet: 
Further, in the circumstances, Mr. Pugh 
contended that Currimbhoys having come 
into this suit must be taken to have agreed 
to abide by the result of the suit,and must 
be held résponsiblein damages during the 
period of their possession, at any rate, upto 


the 25th November, 1924. 


It may be convenient to dispose of the 
last point at once. Mr. Pugh's contention 
is that the addition of Ourrimbboys as 
defendants to this suit on the 28th July; 
1927, was made under the powers conferred 
on the Courtby O. XXII, r. 10, Civil Pro- 
cedure Code,and that so far as Currimbhoys 
are concerned the suit in which they were 
added as defendants was and is no new suit 
at all. In support of this contention Mr, Pugh 
relied on’ the case of Chunni Lal v. Abdul 
Ali Khan (41). He. also relied on the 
cases of Choriton v. Dickie (42) and 
Borneman v. Wilson (49). First of all we 
must ascertain whether the addition -of 
Currimbhoys as defendants to this suit was 
made únder O. XXII, r. 10, Civil Procedure 
Code. As will have been gathered from 
what has been. stated above on the date on 


whieh Currimbhoys were added as defend- 


ants to this suit they had not obtain- 
from the liquidator of Jamals ; in other 
words, there had not been any assign- 
ment, creation or devolution of. any in- 
terest in favour of Gurrimbhoys upto the 


. date of their addition as defendants and 


it is to be borne in. mind that before 
Jamals went into liquidation there had 
been no assignment, creation or devolution 
of any interest in favour of Ourimbhoys. 
Further, in the events which had happen- 
ed, i.e., the contract of December, 1923, 
having been abandoned and being at an 


end there was nothing in respect of which - 


there could be an assignment, ereation or 
devolution of any interest in favour of 


(41) 23 A. 331. 

(42) (1880) 13 Oh. .D.160; 49.L.J. Oh. 40; 28 W. R 
298; 41 L. T. 467. 

(43) (1885) 28 Oh. D. 53; 54L. J. Oh. 631; 51 L. T. 


. 728; 33 W. R. 141, ' 


-a 
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Cürrimbhoys. I am, therefore, of opinion 
that the addition of Currimbhoys as defend- 
ants to thia suit was not made and 
could not have been duly made under 
O. XXII, r. 10, Civil Procedure Code. 
Bee in. this connection Manindra Chandra 
Nandi v. Ram Kumar Lal- Bhagat (44). 
As regards the two cases in England 
cited by Mr. Pagh, Chorlton v. Dickie (42) 
affords no assistance. In the case of 
Borneman v. Wilson (43) an interlocutory 
order for injunction and Receiver having 
been made against the defendants in an 


action they gave notice of appeal and 


shortly afterwards became bankrupt. An 
order was made for carrying on the pro- 
ceedings against their trustee. The trustee 
gave notice to. the plaintiff that he should 
not proceed ‘with the appeal. Shortly after 
this the trustee entered an appearance and 
called for the statement of the case. Hs 
declined to pay the costs of the appeal 
incurred by the plaintiff before the notice 
that the appeal would not be proceeded 
with and the question for decision was as 
to the costs which had been incurred. It 
was held that the appeal must be dis- 
missed with: costs to be ‘paid by the 
trustee, for, having adopted the defence 
-of the bankrupts he had placed himself 
in their place as to the whole of the 
action and could not reject part of the 
proceedings in it. As I read the case of 
Borneman v. Wilson (43) it does not carry 
Mr, Pugh home having regard to the 
gpecial facta of the present case. I am 
inclined tó the view that the addition of 
Currimbhoys as defendants to this suit was 
made under the provisions of O. I, r. 10, 
Givil Procedure Code, and, if that is 
so, the proceedings in this suit must be 
taken to have commenced as against 
Currimbhoys on-the date when they were 
so added as defendants, namely, the 28th 
July, 1927. 

As indicated above Currimbhoys have’ 
admitted that they went into possession 
of the colliery on the 7th May, 1926; but 
since that date for the reasons given above. 
(4. e., Ourrimbhoys having become co sharers’ 
of Creet in Karabagan), no. relief against. 
Ourrimbhoys can be given in favour of 
Greet. I have also considered whether Creet- 
is entitled to any relief against Ourrim- 
bhoys for the -period between the 25th 


(44) 68 Ind. Oas. 973; 491. A.220; 1 Pat, 581; 31 M. 


L. T. 1831; 4 U. P.L.R.(P. C.) 88; 43 M. L. J. 589; 27 
O. W.N, 29; 24 Bom. L. R. 1291; A. I. R.' 1922 P. C. 
304; 20 A. L. J. 988; 16 L, W. 905; 36 O.L. J. 542; 4 P. 
LT. 1(P.O.). a 
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November, 1924, and the 7tk May, 1926. 
I have proceeded on the assumption that 
Ourrimbhoys were in possession of Kara- 
bagan between those two dates and for. 
the same reasons I have been obliged to 
negative Oreet's claims to any relief in; 
this suit against Currimbhoys in respect 
of the period betwen those two dates. 

I have now got to consider whether. 
Currimbhoys were in possession of Kara- 
bagan between the 13th September, 1922, 
and the 25th November, 1924. I have set. 
out in an earlier portion of this judgment 
the reference to the material documents: 
bearing on the question of Ourrimbhoys’. 
possession of Karabagan within which is 
the disputed colliery and I will not again. 
refer to these documents. Towards the close . 
of the argument before us, there arose an 
acute controversy between the parties as 
to whether Ourrimbhoys had gone into. 
possession before the Ith May, 1926. Mr. 
Pugh on behalf of the plaintiff Oreet drew 
pointed attention to the statements con- 
tained in Currimbhoys' application to the 
Gourt to be added as defendants, to the, 
statements made by them in their written 
statement, to the correspondence between 
Jamals and Currimbhoys and also between 
Morgan & Oo. and Qurrimbhoys to the, 
entries in Jamals’ books and to the pay- 
ments made from time to time in respect 
of the said colliery by Currimbhoys, and 
he argued that on this body of evidence 
the conclusion was irresistible that Ourrim- 
bhoys were in possession before the 7th 
May, 1926. On the other hand the learn-: 
ed Advocate-General, without in an way 
abandoning the contentions advanced by 
him when'he opened this appeal before 
us, contended that ihe true conelusion 
on the faets was that there was merely an 
agreement between Jamals and Ourrimbhoys 
as regards the acquisition by Ourrimbhoys 
of this colliery, that Ourrimbhoys were nof 
in possession. as is proved by the renewal 
of the promissory notes for Ha, 4,00,000 from. 
time to time and by the claim put forward. 
by Ourrimbhoys before the liquidator of © 
Jamals. 

The problem is not’ an easy oné to solve. 
and our difficulties have mainly arisen 
because of the conflicting statements made 
from time to time by Ourrimbhoys, but on- 
the best consideration that I have been able 
to bestow on this matter both while the 
argument was in progress and afterwards, I 
am clearly of opinion on the documentary 
evidence adduced in this case, and not dis- 
regarding entirely the oral evidence, that 
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Currimbhoys. were in possession of the 
disputed colliery from, September,.1922, In. 
the view which I have taken, it is not neces- 
sary for me to consider the application of 
` 8.116 of the Evidence Act on the facts of 
this case. 

For what period then prior to the 25th, 
November, 1924, must Currimbhoys now pay. 
damages? As has been stated above, Currim- 


bhoys were added as defendants on the 2ath , 


July, 1927, and, therefore, the suit must be 
taken to have been commenced against 
them on that date. ,The plaintiff Creet, 
therefore, is entitled to recover damages 
against Ourrimbhoys fora period of three 
years prior to the date of thecommencement 
of the suit against Currimbhoys, i.e., for the 
period between the 28th July, 1924, and the 
28th July, 1927. But for the reasons given 
above the period between the 25th November, 
1924, and the 28th July, 1927, cannot be taken 
into account. There, therefore, remains the 
period between the 28th July, 1924, and the 
25th November, 1924, during which the 
damages sustained by Oreet have to be 
ascertained for the purposes of this suit. 
Mr. Pugh referred to the case of Laird v. 
Pim (45), and contended that the measure of 
damages should be that which was adopted 
in that case. 
& subsisting one and if Jamals or their 
liquid&tor had appealed, we should have 
had to consider the question raised in Laird 
v. Pim (45), In that case a party had been let 
into possession of lands under a contract of 
purchase, but did not complete the purchase 
and refused to pay the purchase-money and 
no conveyance was executed. It appeared 
that after the vendees had been let into 
possession, they had taken from the land 
sold a quantity. of brick clay. Baron Parke 
held that the measure of damages in 
such a case was the injury sustained by 
the plaintiff by reason of the- defendants 
not having performed their contract and 
the question was how much worse off wag 
the plaintiff by the diminution in the value 
of the land, or the loss of the purchase- 
money in consequenee of the non-perform- 
ance of the contract. It was held that tle. 
defendants were liable to pay the interest on 
the purchsse-money up-to the commence- 
ment of the action and the value of the clay 
taken away. It is apparent, therefore, that 
the position in the present suit so far t8. 
Currimbhoys are concerned ig far away 
from Laird v. Pim (45)for there was no 


45) (1841) 7 M. -& W. 474; 10 L. J. Ex. 259; 8 Dow), 
P G. 860; 151 E; R. 852; H..& W, 11; 56 R. R. 768, - 
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Now, if the contract had been 


. 7 Asp. M. C. 225. 
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privity of contract between them and 
Creet, | 

The measure of damages in a case like 
this is the market value of the coal (be it . 
remembered that Oreet was a partowner of 
the coal) at the pit mouth at thetime when 
it was severed subject to just allowance. As 
to what allowances there shail be depends 
on the conduct of the parties and the other 
circumstances of the case, There are 
two rules—(1) the harsher, under which 
only the cost of bringing the coal to bank 
is allowed and (2) the milder under which 
the expense of hewage and haulage, i. e., the 
cost of working and severing as well as of 
bringing to bank is allowed. The harsher 
rule, only allowing the expense of bringing 
applied where the miscon- 
duct has been of a substantial character, e.g., 
where the wrongful working has been wilful 
and fraudulent ; see Martin v. Porter (46), 
Morgan v. Powell (47); also see Lord Mac- 
naghten's remarks in Peruvian Guano Co, 
v. Dreyfus (48), or the workings have been 
continued by a person in possession after 16 
was known that a lease would not be granted, 
and that he had no title and had no right 
to expect a title. See Trotter v. Maclean (49). 
So, also where the. working has been 
unauthorised and without mitigating cir- 
cumstances [see Wild v. Holt (50)], wholly 
unauthorised and unlawful; [see Liyuwi 
Coal Co. v. Brogden (51), the decree herein it 
may be noted is the model - form]; frau- 
dulently concealed, or continued after 
negotiations for purchase had fallen through 
[see Phillips v. Homfray (92)|; negligent, 
and notwithstanding, that the employers 
relied on their certificated manager, and had 
no personal knowledge or notice of -the 
wrongiul working [see Joicey v. Dickinson 
(53)); malicious, and with full knowledge 
that wrong is being done [see Livingston 
v. Rawyards Coal Co. (54)] furtive and in. 
bad faith. The reason why allowances are 
made in favour of an innocent mistaken 
trespasser and diéallowed as against a wilful.. 


(46) (1839) 5M. & W. 351; 2H. & H. 70; 151 E; R. 
149; 52 R. R. 745 , 


(47) (1842) 11 L. J. Q. B. 263; 3 Q. B. 278; 6.Jur. 


1109; 2 G. & D. 721; 114 E. R. 513; 61 R. R. 228. 
(48) (1892) A. O. 188; 61 L. J. Oh. 749; 66 L. T, 536; - 


(49) (1880) 13 Oh. 574; 42 L: T. 118:28 W: R. 244. - 

(50) (1842) 9 M. & W.672; 1l L., J, Ex. 285; 1 Dowl. 
(N. 8.) 876; 152 E. R. 284; 60 R; R. 860, 

(51) (1871) 11 Eq. 188; 40 L. J. Ch. 46; 23 L.T. 518: 
19 W. R. 196. i i 
(52) (1871) 6 Ch. A. 770. l | 

(53) d D rs im l 

54) (18 . C. 29; 42 L. T, 334 at pp. 336, 337: 99. 
WR. 357/44 nPdE Ah eu. 
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and intentional trespasser, is, because the 
latter mustinot ‘qualify’ his own wrong. (See 
per Lord Blackburn,7b). But the milder 
rule, allowing the deduction of the expense 
of working and severing the coal as well 
as af bringing it to bank, will be applied 
where the wrongful working has not been 
done with a guilty or negligent mind, or 
sinister intention: e, g., where the wrongful 
working has-been done without fraud or 
negligence, but fairly and honestly [see 
Wood Morewood (55); inadvertently and 
under a bona fide belief of title [see Hilton 
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v: Woods (56)| [as that alease which had in | 


fact expired was still continuing, see Jegon. 
v Vivian (97)j; without the express author- 
ity, though with the knowledge of the right- 
ful owner, see Ashton v. Stock (58); undera 
mere mistake and without any suggestion 
of fraud, see In re United Merther Collieries 


265 

ed Subordinate Judge must. be discharged; 
there will be a declaration that Oreet. is 
entitled to recover damages to the extent 
of ,his-share in the lands at.Karabagan 
during the period from the 28th July, 1924, 
to the 25th November, 1994, that such 
damages must be calculated on the following 


basis, namely, from the price of the coal 


raised .during the period from the 28th 


July, 1924, to the 25th November, 1924, 


Ourrimbhoys would be entitled to. deducet: 


the cost of working and severing as well 
as of bringing to bank. Bu" 


On the evidence adduced in this ‘case, 


, documentary and oral, I find that during 


Co. (59); neither tortious, nor larcenous, nor | 


negligent, but in. the assertion of a right, 
see Job v. Potton (35). So, if the workings 
were continued on the fair expectation 
that a lease would be granted [see Trotter v. 
Maclean (49)] or have been innocent, and in 
ignorance,.and with as little negligence or 
carelessness as possible, and in the belief 
that it belonged to the trespasser, see 
Livingstone v. Rawyards Coal Co. (54). 


I wil not now discuss tha evidence . 


showing how and under what circumstances ' 
Ourrimbhoys got into possession of the 
colliery in suit, but if ever there was a case 
where the milder rule ought as a matter - 
of justice to be applied it is this case and 
` lamofopinion that Currimbhoys should 
be allowed as against the price of coal 
raised from the 28th July, 1924, to the 24th 
November, 1924, the cost of working and 
severing as well as of bringing the coal to 
bank. ; 

The result, therefore, is that in. my 
opinion the decree against Jamals must 
stand; as. against Ourrimbhoys there can: 
be no. decree for khas pessession of the 
‘lands covered by the conveyance from the 
Sarkars in their favour dated the 25th 
November, 1914; in respect of all other lands 
surface and under-ground, Oreet is entitled. 


to khas possession; as against Currimbhoys ` 


ihe.decree for damages made by the learn- 


59 (1841) 3 Q. B: 440 n.; .114 E. R. 575; 61R. Re - 
» 


(86) (1867) 4 Eq. 432; 36 L. J. Oh. 941; 16 L. T. 736; 

15 W. R. 1105. 

apt) (187 6 Oh. A; 742; 40 L. J. Oh, 389; 19 W. R;. 
65 | 


(58) (1877) 6.Ch. D; 719; 25. W. R, 862, 
(59) (1873) 15 Eq. 46; 21 W. R. 117... - 


- 


there will be no costs in this Court. 


the period: last mentioned 5,500 tons of 
coal were raised and the price thereof’ 
taking Rs, 11 per ton as an average amount- 
ed to Rs, 60,500 and that the cost of work- 
ing and severing as well as of bringing to 

ank. the said quantity of coal amounted 
to Rs. 8,937. The net balance due in - 
respect of the said quantity of coal is, 
Rs. 51,563 but Creet would not be entitled. 


io the entirety of the last mentioned sum; 


he would be entitled to the extent of his 
share in Karabagan.  Oreet, however, 
would be entitled to interest on the’ amount. 
payable to him at 6 per cent, from the 
28th July, 1924, down to the date of reali- 
sation. 

Unless the parties agree among them: 
selves as to this there will bé a remand to- 
the Court below to find out the extent of 
Oreet's share and to calculate the amount ` 
payable to:Oreet by Ourrimbhoys accord- 
ingly. 

So far asI can make out the ultimate 
sum payable to Oreet will be a substantial 
amount; as this has been a divided success, . 

| The 
order made by the Court below as regards 


costs will stand, 


Page, J.—1 agree. 


A. Decree varied. 


1 
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CALCUTTA HIGH COURT. 
ETTERS PATENT APPEAL No, 3 or 1929. 
May 30, 1929. 
Present :—Sir George Olaus Rankin, Kr., 
Chief Justice, and Mr. Justice Mukerji. 
“ ABDUL HAMID AND OTHERS— ` 
DEFENDANTS—A P?ELLANTS 
< | versus 
EAKUBAL PANDIT AND ANOTHER 
—PLAINTIEFS— RESPONDENTS. 
' Bengal Tenaney Act (VIII of 1885), ss. 49 D 66, 
l05—Record of Rights—Under-raiyat recorded as 
having occupancy rights—Presumption- of correctness 
—Onus of proof of right to eject—8S. 66, whether applies 
to under-raiyats having occupancy rights. - ; 
“When it is recorded in the Record of Rights that a 
certain person being an under-raiyat has a right 
of. occupancy, it must be presumed that that right 
of occupancy has been acquired by him under and by. 
virtue of &custom and the onus is on the person 
who wants to eject him to show that this entry is 
wrong. [p. 267, cols. 1& 2.] | - 
Jagdeo Narain Singh v. Baldeo Singh (1), distin- 
-guished, » 
Quare :—Whether an under-raiyat having right of 
occupancy can be ejected under s. 66 of the Bengal 
Tenancy Act. [p. 268, col. 1.]. 
` Eakubal Panditv. Muhammad Ali, 122 Ind. : Cas. 
: 900, reversed. 


Letters Patent Appeal against a judgment 


and decree of Mr. Justice Mitter, dated 
the 7th December, 1928, and printed as 122 
Ind. Cas. 550. 

Dr. Sarat Chandra Basak and Mr, Jitendra 
Kumar Sen Gupta, for the Appellants. 

Messrs. Kshetra Mohan Ghose, Mohendra 
Kumar Ghose and Biraj Mohan Majumdar, 
for the Respondents. 


| JUDGMENT. 

Rankin, C. J.—In this case, the ap- 
peal is brought from a judgment and 
decree of my learned brother Mr. Justice 
' Mitter sitting in second appeal. The case 
iS this: The plaintiff brought his suit to 
eject the defendants on the footing that 
the defendants were under-raiyats to whom 
notice to quit had: been given. The suit 
was brought unders. 49 (b) of the Bengal 


Tenancy Act. 


The view taken by the Munsif was that 
the service of notice to quit was proved. 
He also dealt with a defence to the effect 
that the defendants were persons who had 
acquired by custom an occupancy right, 
notwithstanding that they were only under- 
raiyats and not Taiyats. On that point, 
Record of Rights was in favour of the de- 
fendants.e .Jt was finally published in the 
year 1918. Munsif held that the evidence 
adduced before him was sufficient to dis- 
prove the Record of Rights and that there 
was enough to enable him to say that the 
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entry that the defendants had occupancy ` 


g 
a 


right was erroneous, 


The matter went on appeal to the learned 
Subordinate Judge. The learned Subordi- 
nate Judge held that it was not proved 
that the notice to quit had been served and 
he further held that it was not shown by 
the evidence that the Record of Rights was’ 
wrong as regards the entry that the defend- 
ants had occupancy right. 


On second appeal to this Court, my 
learned brother Mr. Justice Mitter ` ŝon- 
sidered that the judgment of the learned 
Subordinate Judge in which he held that 
the evidence of service of the notice to 
quit was unsatisfactory was not a proper 
judgment or method of dealing with the 
case. The judgment certainly was very 
short and summary and the learned Judge 
in this Court regarding that as unsatisfac- 
tory directed a remand on that question. 
It appears to me to be unnecessary for this, 
Court to deal with that question and I do 
not desire to be understood as differing in’ 
any way from the view taken by Mr, Justice. 


Mitter. 4 


The question and the main question, 
however, is whether or not the defendants' 
defence of occupancy right is a good defence: 
to.the suit. On that point, the Record of. 
Rights is in favour of. the defendants. Mr.. 
Justice Mitter took the view that the entry 
in the Record of Rights was based—and it 
would seem, as he thought, solely based 
upon the terms of a registered kabuliyat a. 
reference to which was made in the remarks . 
column of the khatian. The registered ` 
kabuliyat was dated lóth December, 1901... 
He came to the conclusion that this, 
registered kabuliyat by its terms would 
not confer a right of occupancy. He dealt, 
therefore, with the khatian on the basis: 
that it had been shown that the only 
materials before the Settlement Officer did . 
not justify the entry and, in that way he. 
held that the Record of Rights had been 
disproved. He would not appear to have 
been quite satisfied with the way in which. 
the learned Subordinate Judge dealt. with. 
the evidence upon the question whether 
the Record of Rights could be rebutted and, `. 
in sending the matter back on remand,- 
his language distinctly suggests that it will 
be for the lower Appellate Court on remand 
to consider whether the defendants have: 
given positive proof of the custom to the 
satiefaction of that Court. -Onthis question, 
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I much regret that I am unable to see eye 
to eye with the learned Judge. In the first 
place, it appears to: me that there is no 
evidence to prove:that the entry as to the 
right of occupancy is based at ell—let alone 
solely based—upon the terms of the regis- 
tered kabuliyat of 1901. It is said that 
that kabuliyat does not purport to give a. 
right of occupancy, but it is said that there 
is something in it which gives a colour to 
the suggestion that it purports to give a 
right of occupancy. It is quite certain 
that no kabuliyat can grant a right of 
occupancy; but it has been pointed out that 
“there may be something in a document 
which is evidence, by way of admission or 
otherwise, of aright of occupancy. In my 
judgment, it is not only speculation but 
. is, to some considerable degree, improbable 
tosay that the entry as to the right of 
occupancy is based upon this kabuliyat. 
I find, as à matter of fact, that another 
under-raiyat of the plaintiffin this very 
same village is also recorded in the same. 
way as enjoying a right of occupancy and, 
in the remarks column, the word “oral” is 
put showing that there is no question of 
the holding being governed by a written 
document, In these circumstances, it 
seems to me that the judgment of the 
learned Judge of this Court cannot be: 
supported. ` 


The next question -is whether the lower 
Appellate Court has properly dealt. with 
the -evidence as to the existence of the 
alleged custom. When it is recorded in 
the Record of Rights that a certain person 
being an under-raiyat has a iright of occu- 
pancy, it must be presumed that that right 
of occupancy has been acquired by him 
under and by virtue of a custom. What 
that custom is—its exact terms and 80, 
forth—does not appear on the face of the 
khatian; but it appears to me that it is for 
the plaintiff toshow that that entry to the 
effect that the tenants have a right of occu- 
pancy is erroneous. A case has been cited 
to us {Jagdeo Narain Singh v. Baldeo 
Singh (1)] on the strength of which we are 
invited to hold that, the presumption 
being that there is no right of occupancy 
on the part of an under-ratyat, the entry 
in the Record of Rights is not & thing which 
has to be overthrown but is itself. over- 


(1) 71 Ind. Cas. 984; 2 Pat. 38 at p. 48; 3 P. L. T. 
605; A. I. R. 1922 P. O 972; 36 O. L. J. 499; 32 M. L. 
T. 1; (1923) M. W. N. 361; 27 C. W. N.925;-27.0..W. N. 
995; 45 M. L. J. 460; 49 I. A. 399.(P.G.). ; 
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thrown by the initial presumption -and' 
that, therefore, the defendant in whose 
favour the entry is made is really in no: 
better position than if that entry had not 
been made at all. That may or may not be & 
good criticism of'th» logie of the case cited ' 
to us; but it is quite clear, in my judg- 
ment, that that cannot be the law as re- 
garda the particular matter with which 


weare now concerred. It appears to me  - 


quite clear that plaintiff in this case, when 
he wants to eject tha defendants who have 
got this entry in their favour, has to show: 
in one way or another that the entry is 
wrong. He produzed seven khatians be- 
longing to this village. He showed that 
they were cases of under ratyats. He’ 
showed that they ware all under-raiyats 20: 
to 30 years old and ìe pointed out the fact’ 
that these particular under-raiyats were 
not recorded as having aright of occupancy. 
This fact impressed the Munsif very much 
because he thought that the plaintiff's. 
evidence showed that these under-raiyats 
having lasted for more than twelve years' 
the under-raiyats were bound to be vested 
with occupancy right if the custom, as al- 
leged, was true in that particular village. 
Now, in coming to that conclusion, the’ 
Munsif, it seems to me, made a mistake 
because he forgot that the particular person 
in occupation at the time of the Record of 
Rights would kava to be shown to 
have been in occupation himself for a time’ 
sufficient to satisfy the cusiom unless inde-: 
ed it could be shown that the custom in the 
ease of this village included a custom which . 
made occupancy right heritable. That 
being so, the seven khatians adduced in 
evidence by the plaintiff in no way dis- 
prove the custom end we have to examine’ 
the rest of the evidence to see whether 
the lower Appellate Court's view ought to: 
be interfered. with, The lower Appellate 
Court thought that the evidence on either 
side was very meagre and that Oourt also 
found that the plaintiff as regards this 
village was unable to give an instance of 
an under-raiyat who had been ejected. In 
these circumstances, that Oourt thought 
that, on the evidence, ib was wrong to say 
that the Record of Kights had been rebutted: 
or should be interfered with. The evidence 
was scanty and highly inconclusive. In 
these circumstancas, it was not prepared 
to interfere with the Record of Rights. It 


_ appears to me that that was quite a sound 


reason. 
There is a further point to which our 
attention has been. direct. It has - been 
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pointed out in avery able argument that 
in 1919 a suit. was brought by the plaintiff 
against these defendants under s. 66 of the 
Bengal Tenancy Act. Section 66 of the 
Bengal Tenancy Act is not applicable to 
occupancy raiyats. It does not in its terms 
profess to be inapplicable to under raiyats 
having right of occupancy. It is said that 
if an under-raiyat has right of occupancy, 
it cannot be that he is liable to be ejected 
for mere non-payment of rent. To my 
mind these are not questions that can be 
readily decided. Whether an under-raiyat 
with an occupancy right can be ejected 
under s. 658 or not, I do not propose to de- 
cide. What happened in this case was 
that one of the defendants filed a written 
statement which is not put in evidence 
in this ease. That defendant who appeared 
asked for time when the case came on 
for hearing. In the end, he was givena 
little time and ultimately he did not 
apppear at all. The case went ex parte 
against him and there can be no doubt 
that rent was due. The form of the decree 
was that, if he did not pay the rent inso 
many days, he was liable to be ejected, 
He did pay the rent and he never was 
ejected and. it is said now that because 
that was a proceeding under s. 66, because 
the form ofthe decree was that ifhe 
did not pay he was liable to be ejected, 
that is conclusive against him to the effect 
that he has no right of occupancy or, at 
all-events,it is evidence which the lower 
Appellate Court should have regarded as 
sufficient to overthrow the entry in the 
Record of Rights. In my judgment, 
that contention. cannot be acceded to. I 
am not satisfied in the anomalous state 
of the-law that the defendant had a 
defence under s. 66 of the Bengal Tenancy 
Act. But, in any case, what happened was 
that he was ordered to pay his rent and 
he did pay. 


If the question be a question of evidence, 
it appears to me that, the conduct and 
circumstances of the parties being what 
they were, the form of the decree given 
in. that case is worth little or nothiog 
88 evidence on the question of fact as to 
occcupancy right—it being remembered 
that this right had been solemnly recorded 
in the khatiana year,before the suit was 
brought. Whether rightly or wrongly re- 
corded, it was obviously recorded in the 
interest of the tenants and presumably not 
without their knowledge. In all the. cir- 
cumstances, I am of opinion that in -this 
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case no mistake in law has been made 
by thelower Appeliate Court in dealing: 
with the question whether the entry as to 
occupancy right has been. disproved or not, 


That being so, the plaintiffs suit neces- 
sarily fails and, in my opinion, we should 
allow this appeal, set aside the decree of. 
my learned brother Mr. Justice Mitter and 
restore the decres of lower Appellate Court 
with costsof this Letters Patent Appeal 
and before my learned brother Mr. Justice 
Mitter. 


. Mukerj, J.—1 agree. 


A. Appeal allowed. | 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DROREE 
No, 8 cr 1997. 
May 13, 1929. | 
Present :— Sir George Claus Rankin, 
Krt., Ohief Justice, and Mr, Justice 
B. B. Ghose. 
SOLAIMAN MOOSAJI ASMAL 
AND OTHERS— DEFENDANTS—APPELLANTS 
versus M 
JATINDRANATH MONDAL AND OTHERS 
—PLAINTIFES— RESPONDENTS. bod 
| Co-owners—Co-owner making improvements in joint 
property—Equitable rights—Civil Procedure Code (Act 
V of 1908), O. V, r. 25—Substituted service, object of — 
Sending notice by post card, impropriety of —Landlord 
and tenant—H olding over. 

Where a person has expended money upon a joint 
property anda time comes to partition - it, it is rea- 
sonable andright to endeavour to give' him such an 
allotment as may enable him to reap the advantage 
of what he has expended upon improvements. But 


—^ there isno prima facie right in a co-owner who 


spends money to improve the whole or a greater por- 
tion of the joint land to have, in one way or another, 
recouped to him by his co-owners the value of the 
improvements which they get in the shares which ar 


‘allotted to them. (p. 271, col. 1.] i 


The general principle applicableto a co-owner 


who isin possession ofthe whole joint property ag : 


such is not applicable to the caseofa co-owner who 
has definitely attorned to the other co-owners and 
made a bargain with them as to compensation for 
value of improvements. [ibid.] 

If a tenant holds over, it only requires the consent 
of thelandlord to keep him as a tenant upon terms 
which can be discovered from theproper source. p, 
270, cols, 1'& 2.] - ` ' 
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It is inadvisableto serve a notice under O. V, 
Civil Procedure Code, in theform of a registered 
jost card though:such serviceis not strictly illegal. 

. 272, col. 1.] 


Substituted service should not. be ‘used in any way 
which is unbusinesslike and ridiculous, [ibid.) 


“Appeal against a decree of the Subordi- 
nate Judge, Third Court, 24-Parganas (at 
` Alipur), dated the 26th of August, 1926. 


Messrs. Hira Lal Chuckerbutty, Surendra 
Nath Bose II, Shyama Das Bhattacharjya 
and Hem Chandra Sen, for the Appellants. 


Messrs. Sarat Chandra Bose, Sarat 
Chandra Jana and Ramendra Mohan Ma- 
jumdar, for the Respondents.. 


JUDGMENT, 

Rankin, C. J.—This is an appeal 
from a judgment and decree of the Subordi- 
nate Judge, Third Court, of the Twenty-four 
Parganas in the partition suit brought on 
the 20th January 1920. 
the whole of the land with which weare 
concerned is about 3 bighas in area and, 
in 1893, a gentleman of the name of Melosch 
took a lease for nine years of what was 


described as 2 bighas out of 3 bighas and. 


it was further said that the bigha which 
was not included was the share of Shyam 
Lal and Kishori Lal Mandal. Melosch 
was minded to put upa rice mill and he 
covenanted to erect a brick. built machine- 
room and rice and paddy godowns ab his 
own expense upon this land. He fur- 
ther covenanted 
‘the right, on the expiry of the term, 
to remove the buildings at his own cost 


and that he should not be competent 
to claim any damages in respect of 
the removal from the lessors. There isa 


. clause which seems to operate nothing: ''If 


it be necessary tosellthes&me, J shall sell . 


the same to youat the market price.” The 
lessors under that lease were,- speaking 
substantially, the plaintiffs in the present 
guit; and, when that lease came to an end 
in September, 1107, the present defendant 
No. 1, whom ] shall call Musaji, executed a 
kabuliyat on the same lines. The covenant 
‘yan . 88 follows:—"In addition to the 
machine-room, etc, standing on the said 
“land which was purchased by me, I shall 
erect machine-rooms, ete. according to 
requirements...... on the expiry ofthe term 


-within one month thereof, I shall remove - 


‘the buildings, etc., belonging tome at my 
own cost. I shall not be competent to 
claim any damages in respectofthe same 
from you ;.and if it be necessary to sell the 
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It appears that, 


that he should have . 


pP 


same, I shall sell the same to you at the 
market price." Now, thatterm lasted -till 
1912. In the meantime, in 1904, Musaji— 
the defendant No. l.purehased a one-third 
share of the entire property fram two of the 
co-owners who had not been lessors to him. 
After that in December, 1909, he entered 
into a fresh kabuliyat with the plaintiffs 
excluding certain property: “The share 
of your co-sharer Babu Kishori Lal Mandal 
specified in schedule:below.” He covenant- 
ed again that, on erecting houses: as 
required by him, he would enjoy. the 
property. He covenanted that. he.would 
remove the houses within one month of the 
expiry of the term at hisown cosb and 
would not be competent to claim damages 
in respect of the same from the plaintiffs, 
This lastslease expired in October, 1919, and 
the suit for partition was brought in Janu- 
ary 1920. : i 


In the written statement of the defendant 
No. 1, he set up as a defence, first of. all, 
that there were some 9 cattas of land 
which had not been comprised in any of 
his leases and that; as regards those: 9 
cattas, he had become entitled to them by 
adyerse possession apart altogether from 
ihe one-third share which he had bought 
as I have said. Then he weni on to say 
that he raised valuable structures and a 


'rice.mill on a part of the land and that, as 


far as possible, that portion of the ‘land 
should be allotted to him. So far not much 
difficulty arises. In para. Y he said. that 
“the land in suit was low and jungly and 
this defendant reclaimed it, raised its level, 
covered the major portion of the land with 
bricks and cementplaster forthe purpose 
of maknig a grain-yard; this defendant . 
values the said improvements at about 
rupees twenty thousand and submits that 
he is entitled to get the valueof the: same 
from the other co-sharers according to their 
shares on partition.” It will. be seen, 
therefore, thatthe improvements which he ` 


claims are in no way claimed as. having 


been made at any particular time rather 
than another. It might have been as well 
that particulars of this allegation had been 
given; but the. allegation is that he re: 
claimed the whole land, raised its level an 

covered the major portion with bricks and 
cement. plaster.: There is no particular 
allegation about the 9 cattas. . There is no, 
particular allegation that he did this before 
or after 1904 or that.he did this at one point 


-of the land ratherthan another. In that 


position, the suit.came .on. for trial end, 


270 


when the: plaintiffs’ witness. was in the 
witness-box, the defendant's Pleader wanted 
to cross-examine him about the details of 
these improvements; but the learned 
Judge thinking this to be irrelevant had 
the matter argued and came to the conclu- 
Bion that, in this suit, the question of 
improvement did not arise. He gave to the 
defendant No. 1 in the directions contained 
in his preliminary decree for partition a 
right to have asfaras possible the land 


upon which these valuable structures had. 
been erected and no complaint asregards | 


. the structures erected in the way of a rice- 
mill is now pressed before us. The learned 
Judge was of opinion that in this case no 
other question could be entertained as 
regards the improvements; and it is on 
that point that this appeal is directed. 


Mr. Hira Lal Ohuckerbutty for’ the 
appellant says that without hearing evi- 
dence to find out what these improvements 
are, when they were made, what their value 
is and soforth, it is not possible to make a 
partition and to be surethat the defendant 
No. lis not entitled to more than the right 
which hasbeen granted to him, namely, to 
get as: much as possible the land: which 
has got the structures and the rice-mill 
. upon it. Upon that question, the first 
thing that has to be carefully looked into 
is the question of the position of 
defendant .No. 1 as a lessee. The lease 
which I have referred to of the Ist Decem- 
ber, 1909, expired in October; 1913, and the 
first thing to see is whether that lease is 
still subsistingor not. The defendant No, 
I in his ‘written statement objected that 
the plaintifis were notin possession and, 
when one comes, to the evidence given by 
the parties, what one finds is that, in 
October, 1919, there isno suggestion that 
the defendant No. l wrote to the plaintiffs 
or to anybody else so as to change his status 
or position givingnotice to them that he 
' would be no longer their tenant or.any- 
thing of that kind. The evidence on the 


part of the landlords was that they regard- 


ed the defendant No. 1 as atenant and 
not as a trespasser and that the defendant 
No. 1 was really in the position of a tenant 
holding over upon the terms of the kabuliyat 
of- 1909. In my judgment, that was his 
position. The principle at all events of 
s. 115 of the Transfer of Property Act—a 
principle which in no way’ depends upon 
that enactment, is clear enough. If a 
tenant holds over, it only 
,gonsent of the.landlord to keep him as a 
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tenant upon terms which can be discovered 
from the proper source. In my opinion, 
the learned Judge was entirely right. when 
he dealt with this fsuit on the footing that 
at the time it was brought the defendant 
No. 1 was a tenantof the pleintifis holding 
over with the vonsent of the lessors. That 
being the position, there can beno doubt . 
that the plaintiffs had possession of “the”. 
land to found a suit for partition and I 
see no objection at all to this suit upon 
that score. In these circumstances, the 
learned Judge's reasoning is this, We 
are here partitioning land which isin the 
occupation, so far as the plaintiffs’ share ‘is 
concerned, of the defendant No. l1 as a 
tenant. The terms of the tenancy deal 
expressly with the question of -improve- 
ment. At the end of the term, the various 
covenants or bargains that have been 
made with the defendant No. 1 will take | 
effect. He was to be entitled to put up 
any structures he liked on a part of his 
tenancy. Equally he was not to be entitled . 
to make the landlords, the plaintiffs, pay 
for them. He was to have the right to take 
them away, if he wanted. Otherwise, as 
between the lessee and the lessors, when 
the term to an end, he was to have no 
further advantage for his expenses on the 
improvements, In these circumstances, 
the learned Judge says that it is not rea- 
sonable or possible in this partition suit to 
do more than to give to the defendant No. 1 
a one-third share directing that, as far as 
possible, his cne-third share should be the 
land upon which these structures of his 
have been erected. Mr. Hira. Lal Chuker- 
burty contends before us that that is not 
enough because his client after 1904 was a 
co-owner. He says that his client—the de- 
fendant No. 1—is to be treated as if he 


_ were à co-owner in possession of the whole 


as such and he says further that it isa 
general principle of equity that when a 
man, as co owner, has made improvements 
over the whole prima facie he is entitled 
not merely to get an allotment of his share 
which will carry with it, so far as posssible, 
the benefits of the improvements but. he is 
entitled prima facie either to make the 
other co-owners pay for the improvements 
he has made upon the rest of the property 
or else the other co-owners must get .a 
smaller share in order that the person who 
has made the improvements may reap the 
value of the expenses. In my opinion this 
appeal fails upon two main grounds in that 
respect as to which Mr. Ohukerburty ina 
very. able and careful argument has not 
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convinced me -at all. -First of all, it seems 
io me that, as between the defendant No. i 
and the plaintiffs, the defendant No. 1, who 
took his kabuliyat after he became a co- 
owner, namely, in 1809, is notin the posi- 


tion of a co-ownerin occupation of the 


whole as such. Ha ie a person who has 
definitely attorned to them in respect of the 
plaintiffs’ share: He has made a bargain 
with them, notwithstanding that he is a co- 
owners bargain that he will get poa- 
session of the plaintiffs’ share as a tenant 
with the right to build what he likes on the 
term that he is not to charge the plaintiff 
with the costs that he may have expended. 
It appears to me, therefore, that the general 
principle applicable to a co-owner who is 
in possession of the whole as such is not 
to be applied to this case without qualifica- 
tion. Prima.facie, this matter of improve- 
-ment is a-matter upon which the plaintiffs 
and the defendant No. 1 have long ago 
made their bargain with their eyes open 
and that is an important circumstance when 
‘we come to consider: the equity in this case. 
in the second place, Mr. Ohukerburty's 
ease here. would. require. us to put the 
law too high... I am prepared to assent to 
the proposition that where a person has 
expended money upon a joint property and 
‘a time comes to partition it, it is reasonable 
and right .to endeavour to give him such 
an allotment as may enable him to reap 
the advantage .of what he has éxpénded up- 
on improvements.. But when we are asked 
. to go beyond that and to say that it is the 
prima facieright of such a co-owner ex- 
‘pending money to improve the whole or a 
greater portion of the land to have in one 
way or another, recouped to him by his 
co owners the- value of the improvements 
which they get in shares which are allotted 
to them, then I say that that is not the law. 
In some cases it may be possible to go so far. 
In the case before Mr. Justice North, for 
example, namely, In re Jones Farrington v. 
Forrester (1) money had been borrowed at 
the instance of both the joint tenants, it had 
been secured on the share of one, it had 
been borrowed for the purpose of making 
improvements and the property at the time 
of the suit had to be sold and the price 
was going to be enhanced by reason of the 
improvements which had been made.. In 
such a case as that, it may be right enough 
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purchase-money but such a further sum ag 
represents the improvements which he has 
made. But, ina case which is not such, 
ina case where the improvements have 


. been made.by a co-owner at his own will— 


. have desired. In such a case, 


I do not say improperly, in any way, but at 
his own will—it is a very different matter; 
prima facie it is not a thing which the 
Court willdo to endeavour to make sure 
that the owner who has improved the -pro- 
perty will get every penny to himself of the 
advantage which his money has created. 
See, in this connexion, Freeman on Co-ten- 
ancy and Partition, 2nd Edition, page 680:— 
“If one joint tenant or tenaní-in-common 
covers the whole of the estate with valu- 
able improvements so that it is impossible 
for his co-tenant to obtain his share of the 
estate without including a part of the -im- 
provements so made, the tenant making the 
improvements would not be entitled to 
compensation . therefor, notwithstanding 
they may have added greatly to the value 
ofthe land; because it would be the im- 
prover's own folly to extend his own-im- 
provements over the whole estate and be- 
cause if would be unjust to permit a ‘eo- 
tenant at his. pleasure to charge another 
co-tenant with improvements he may -not 


the improver 
and cannot, with- 
co-tenant, lay- the 


stands asa mere volunteer 
out the consent of his 

foundation for charging him with improve-: 
ments.” Prima facie, it seems to me that 
such an owner will be given. an. allotment, 
80 far as possible, that may enable him.to 
keep the advantage. of his. improvements. 
But it requires à special case. and ar. very 
strong case for the Court to go any further 
than that. ; | UNS 


I notice that, in two cases of this Court 
which were cited to us in which Mr. J ustice 
Ashutosh Mukerji delivered judgment, 


namely, the cases of Upendra Nath Banerjee 


is undoubtedly. wid 


to give to the person who has made the im- _ 


provement not only his one third of the 


x C, 1899) Z Oh. 461; 62 L. J. Oh. 996; 3 R, 498; 69 La. . 


Fo. 


r 


v. Umesh Chandra Banerjee (2) and 
Nath Marwari v. Chandni Bibi (3), t 
no reason for saying, 


Jagan 
here ig 
though the language 
© ın certain of - the 
expressions, that Mr. Justice Mukerji in. 
tended to lay down a proposition bayond - 
what I have endeavoured to state.. He was 
most careful in one of those cases to say 
that the question whether one could 

further and invoke the aid of equity go ag 


„© Ona. Cas: 46; 15 C. W.N. 375; 120.1, J, 
9 67:Ind,-Cas, 31; 260, W.. N; 6534 O. p, J, 
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to enable -a cc-sharer to get the whole ad- 
vantage of his own improvements was & 
question. which did not arise. For these 
yeasons, I think that, although the learned 
Subordinate Judge perhaps tcok' a certain 
risk in striking so soon as he did and “in 
refusing to go into evidence about these 
improvements, he arrived at a right conclu- 
Sion, It does not seem to me that it is ne- 
cessary or advisable that we should require 


d s . ihe defendant-appellant to give particulars 


of the dates and the characters of-the vari- 
ous improvements he claims to have made 
“upon. the property or to' direct any enquiry 
thereon because itis sufficiently clear that 
itis not in this case possible upon any 
- -principle of equity for the Court to do 
more for him than the decree of the learned 
- Subordinate Judge has done. 


Oertain óther points have been taken by 
the learned Advocate for the appellant 
which are only minor points and need not 
be dealt with at any length. One is that 

there was a defendant Khatiza ‘Bibi—a 
married lady who lived at an address in 
Natal in South Africa’ which appears to 
have been known tothe parties. She was 
served quite properly by a registered letter. 


I observe that this registered letter was ` 


‘apparently a registered post card. It does 
:geem to me rather inadvisable to send such 
& notice in the form. of a post card. But 
she was served in a way that complied with 
the rules under O. V of the Code of Oivil 
Then, it is said that there was 
no acknowledgment of the return and an- 
other. notice was sent again. That was 
‘quite proper and was a fresh service under 
the rules. Thereupon the plaintiffs getting 
- somewhat excited about the position, ap- 


“pear to have gone to the’ learned Subordi- © 


“date Judge and got an order under the 
guise of an order for substituted service— 
-an order according to -which a copy of the 
-notice was put up in the Court-house of 
-the Twenty-four Parganas by way of giving 
“information to the lady who by all consent 
‘was then living with her husband some- 
where in Natal in South Africa. 
an absurdity. Itis certainly not & reason- 
able way of service of notice. Substituted 


‘gervice'is not to be used in any way which - 


‘ja unbusinesslike and ridiculous.: But in 
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have recourse to -the somewhat peculiar 
procedure that had been &dopted. in this 
case under thé guise of substituted service. 
" Thelastpoint which remains forconsidera- 
tion is with reference to a plot -of 9 cattas 
which does not appear in any of the leases 
granted to the defendant No. lor his prede- 
cessor Melosch. As regards that, the defend- 
aot No. 1 makes a claim to have acquired a 
complete title thereto by adverse posses- 
sion. That.isnot an easy thing to make 
out as against a co-owner at any time. But . 


' on.the evidence of the defendant-appellant's 


own, witnesses in the case, it seems to me 
that that claim is wholly unsubstantial. This 
plot of 9 eattas in a piece of land on which 
there seems at first to have been a cattle- 
shed and it was not originally leased to Mr. 
Melosch for the purposes ofhis mill. As 
time went on, the owner of-the mill seems 
to have taken to use it, He seems: to have 
used it as a place where some of his coolies 
might sleep at night. IÍ-need not say that 
one co-owner.by making use of the property 
in that way does not acquire adverse pos-: 
session as against the other co-owners, 
The case of adverse possession on the oral 


evidence can safely be rejected. 


In the circumstances mentioned, it ap- 
pears to me that this appeal fails and must 
be dismissed with costs to the plaintifis- 
respondents. The hearing-feeis assessed 
at fifteen gold: mohurs. The Advocate for 
fhe minor defendants-respondents says that 
he has been siding with the appellant. 


. B, B. Ghose, J.—I am: entirely of the 


.88me opinion. 


A. - Appeal dismissed, 


TEE 
-A 


That is ` 


. this case, there is ample evidence that, un- : 


. der O. V, r. 25 of the Code of Civil Proce- 
dure, this lady was properly. served bya 


"proper notice being sent tó her and posted 
:to, her in the. ordinary: manner. In.these . 


‘circumstances, it was not necessary to 
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LAHORE. HIGH: COURT. "i 
SECOND Civi APPHaL No. 2237 oF 1999. - 
< January 21, 1930. E 
Present: —Mr, J ustice Tapp. 
. RAHMAT alias RAHMAN AND -OTHERS—-- 
- DEFENDANTS—AÀPPELLANTS - 
versus 
“MUHAMMAD ALI—PLAINTIFF: AND OTHERS 
- | —DEFENDANTS— RESPONDENTS.. 

l Punjab Tenancy Act (XVI of -1887),s. 77 (8) (d), (g) 

Jurisdiction. of Civil and ` "Revenue Courts— 

Suit in respect of occupancy holding—Status, question 

of ~Punjab Redemption of Mortgages Act (XI of 1918), 
&. 12, scope of. 

À ‘Civil Court can entertain a. suit brought by. a 

party in respect ofan occupancy holding under cl. (d) 

or- cl. (g), sub-s. (3) of s. 77 of the Tenancy Act under 

certain conditions, i.e. when it involvesa matter of 

status or a point of law such as res judicata or any 

other similar matter. Whensuch matters have. been 

‘determined and it becomes necessary to decide any 

matter which under sub-s. (3) ean only'be heard: and 

determined: bya Revenue Court the Civil Court 

must act under the first proviso to the sub-seetion. 

[p. 274, cols. 1 & 2.1 .  Ami8l 

Cheta v. Bija (3); followed. 

' Undérs.120f the Punjab Redemption of Mort- 
gages Act the suit must relate to rights arising out of 
- or based on the mortgage.. A suit for possession by 
a party dispossessed: by an order of the,- Collector 
would thus fall within this category, but the right of 
the claimant to- possession must relate back to "the 
mortgage. of:which redemption is eought'and in re- 
gard to which: only the Collector has jurisdiction, (p. 
274, “col. EN AK 

Kaura v.. Ram Chand ON followed. 


: Second ° appeal from a decree of the 
District Judge, Gujrat, at Gujranwala, 
dated tbe.10th July, 1929; affirming that of 
the . Subordinate Judge, Second Olase; 
. Gujrat, dated the 16th April, 1929. ` 
3 Mr, M. Sleem, for the Appellants. 
enis. AA Nak ib Khan, for the s 

ents.' ` 


Us JUDGMENT.—The facts. relating to 
the suit: out. of which. this: second appeal 
arises may. be stated as follows: n. 


In connection with the partition of 
40 kanals of shamilat land in Ohuhar 
Chak, Tahsil and District Gujrat, in 1891 
one of. the co-sharers, .Abdulla, father of 
the. plaintiff. respondent Muhammad Ali, 
objected to the partition and: claimed com- 
pensation for disturbance and improvements, 
After. his death which’ occurred some time 
later. Muhammad Ali on the 7th April; 
1893, and’ during the pendency of the par- 
tition proceedings brought a suit in the 
Revenue ‘Courts’ for a declaration that he 
. was an occupancy tenant of the land in 
dispute-orin: the alternative was entitled. 
to:compensation for disturbance. In that. 
guit two of the: défendants;- j^ viz; Amira; 
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. unole:of: Muhámmad Afi; “and. Fazal Din 
the ancestor of the present” defendants, 


zis 


admitted: thé. claim -and the Assistant 


‘Collector on the 22nd May; 1893, dismissed 
ihe suit'as against the other defendants and 


gave a, declaration as to Muhammad Ali 
being an occupancy tenant of such land 88 
might fall to Amira and Fazal Din on 
partition, This partition was sanctioned on 
5th July, 1893, and an area of 11 kanals 3 
marlas, was allotted to Fazal. Din and by 
virtue of the decree of the Revenue Court 
dated 22nd May, 1893, Muhammad Ali 
became an occupancy tenant of this land. 
On the 10th April, 1894, Fazal Din mortgag- 
ed this land with possession ‘for Rs, 278 
to Muhammad Ali and in 1926 the descend: 
ants of Fazal Din applied for and obtained . 
redemption of the mortgage and possession 
ofthe land under the Punjab Redemption 
of Mortgages Act, XI of 1918. 

In March, 1928, or two years“ after the 
above redemption and dispossession, Muha- 
mmad. Ali brought the present suit for 
possession of the land in. question now 
measuring 13 kanals I1 marlas, as an occus 
pancy tenant. 

With the exception of two defendants, 
-who admitted the claim, the: others denied 
the plaintifi’s right to possession as an 
occupancy tenant, pleaded limitation, 
estoppel and that the’ Civil Court could 
not take cognizance of the suit. 

The trial Court first.held that tha suit was 
not cognizable by a Civil Court and return- 
ed-the plaint but this order was set asidé 
by the District Judge on the: Ist August, 
1928, A petition for revision of this order 
was summarily dismissed by this Court On 
the 26th November, 1928. l 

‘The trial of the action has resulted-in 4 - 
decree for the plaintiff and' this has ‘been 
affirmed on appeal by the learned. District 
Judge. . 

The points urged by Mr. Sleem, the 
learned Counsel for the appellants, rélate 
to (t) limitation, (2) jurisdiction and (3) the 
nature of the decree of 22nd May, 1893; 
creating or declaring rights of occupancy 
in the land in suit and the effect on this of 
the subsequent conduct of the parties, 
particularly that of plaintiff in connection 
with the redemption proceedings. 

Oz the question of limitation I have no 
hesitation in holding, in agreement with 
the learned District Judge, that the presenti 
suit does not fall under Art. 14 of the 
Limitation Act-and is; therefore, not barred 
by time, I am nof. able-to agree in the 
argunient of "ms "Bleem on. this. question 
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for the very simple reáson that the nature 
of the suit contemplated by s. 12 of the 
Redemption of .Mortgages Act is entirely 
different to that of the present suit. Under 
B. 12 the suit must relate to: rights arising 
out of, or based on, the mortgage. : The 
present suit concerns rights. created about 
&.year before the mortgage and which 
established quite a different relationship 
between the parties. The fact that plaintiff 
in the redemption proceedings might have 
and should bave set up his Occupancy 
rights asa bar to his dispossession and the 
Oolleetor notwithstanding such objection 
could snd did order his dispossession (es, 9 
and 10 of the Act) cannot, in my judgment, 
alter the nature of the present suit and 
bring it within the purview of s. 12. 

In Kaura v.. Ram Chand (1) it was held 
by a Division Bench of this Court that a suit 
under s. 12 of the "Act is a suit to set aside 
an order as described in Art.14. A suit 
for possession by a party dispossessed by an 
order of the Collector would thus fall with- 
in this category, but the right of the claim- 
ant to possession must relate back to the 
mortgage of which redemption is sought 
and in regard to which only the Collector 
has jurisdiction. The order of the Collector 
referred to above dispossessed the plaintiff 
as mortgagee and cannot by any stretch of 
reasoning be held to have also dispossessed 
him as an occupancy tenant. The only 
. thing in common between the present suit 

and one contemplated in s. 12 would be 
“ disposseesion but the capacity of the party 
suing in twosuch suits would be as wide 
apart as the. poles, o 

Coming now to the question of jurisdic- 
. tion, I am of opinion that the matter is 

. concluded. by the Full Bench decision of 
this Court in Cheta v, Bija (2) which was 
relied on by the learned District Judge 
when reversing the order of the trial Court 
returning the plaint for presentation toa 
Revenue Court. Tke broad. and general 
principle enunciated. by that decision in my 
judgment is tbat a Civil Court can entertain 
a suit brought by a party in respect of an 
occupancy holding under cl. (d)or cl. (g); 
sub-s, (3) of 8. 77 of the Tenancy Act under 
certain conditions, i.e, when it involves a 
matter of status or a point of law such as 
res judicata or any other similar matter. 
‘When such matters have been determined 
and it becomes neceseary to decide any 
matter which uoder sub-s. (3) can only be 
. (1) 88 Ind. Cas. 945; 6 Lah, 206; A. L R. 1925 Lah. 
$85; 1 Lah. Cas. 547. 
3,02) 105 Ind. Cas, 507; 9 Lah.38; A. T. M. 1927 Lah, 
^o492; LL: T. 40 Lah, 70; 29 P, L, R. 489, 
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heard and determined by a Revenue --Court 
the Oivil Oourt ‘must act -under ‘the first 
proviso to the sub-section. A 
In the reported case two matters arose 
for determination by the Civil Oourt; viz, 
the status of the party suing and whether 
a previous decree of a Revenue Court was 


“res judicata in respect of thisstatus. The 


plaintiff in that suit was held not to be a 
tenant in that he had no right to possession 
and had been dispossessed thus not ful- 
filling the definition of a “tenant” as defined 
in 8.4 (5) of the Tenancy Act and amplified 
in para. (2)on page 46* of the judgment. 
The Civil Court, therefore, in that case 
had jurisdiction as the plaintiff was not a 
tenant and it had to determine whether the ` 
issue as to the status of the plaintiff was 
res judicata in consequence of the previous 
were, 
then the suit would have -to be dismissed; 
if not, the plaintiff was a tenant and it 


would be necessary to adjudicate upon the 
Claim of the plaintiff to establish a 
occupancy.- This would be a.matter for 


right of | 


trial and decision by the Revenue Oourt. 
In accordance with thé above views the 


first question which arises for determina- 


tion is whether the plaintiff in the present 
sult is or is not a tenant. a E 
I do not think there can be any hesitation 
in answering this question in the affirmative 
asthe plaintiff's right to possession was 
declared in 1893 by a Revenue Court and 
his status has not altered by reason of his 
wrongful dispossession as a mortgagee in 
1926 by the order of the Collector under 
Punjab Act, XI of 1913. . RIS be 
Plaintiff is claiming recovery of his 
occupancy asa tenant and his status and 
other matters arising within its cognizance 
having been determined by the Civil Court 
his suit qua possession falis under cl. (g) of 
sub-s. (3) and this claim must, therefore, be 
heard and determined by a Revenue Court, 
As regards the third point raised by. Mr. 
Sleem, I am of opinion that the decree of 
the Revenue Court declaring plaintiff to 
bean occupancy tenant of the land in suit 
must be treated as res judicata on that 
point and Iam not prepared to hold. that 
the subsequent conduct of either party 
has crerated an estoppel or affected this 
decree in any way. n 
For the above reasons I accept the appeal 
and setting aside the decree of the lower 
Court as‘ to possession, I direct that the 
record be returned to the trial Court with 
the direction that it shall.endorge upon. the. 
“Page of 9 L&h.—-[Ed.] ELE. 
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-plaint the matter for decision, vèz., the right 
of plaintiff to recover possession of his 
occupancy holding of 13 kanals ll marlas 
and the other particulars required by r. 
10, O. VIL of the Code of Civil Procedure 
and return the plaint for presentation to 
the Collector. . Parties will bear their own 
costs in this Court and costs in the Courts 
below will be as ordered by those Courts. 
R. L, Appeal allowed, 


LAHORE HIGH COURT, 
OrIMINAL Reviston Petition No. 1811 
or 1929, 

February 7, 1930. 
Present:—Mr. Justice Tek Chand. 
MEHTAB— COMPLAINANT — PETITIONER 
versus 


NATHU—Acousep— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), se. 202, 
208, 252, 258—Preliminary enquiry—Dismissal of com- 
plaint— Accused | summoned—Complainant's evidence, 
necessity of recording—Dismissal of complaint with- 
out evidence—'Groundless charge’, meaning of—Dispute 
of civil nature—Charge, whether groundless. 
~ Jt is open toa Magistrate tohold an enquiry under 
`B. 202, Criminal Procedure Code, and to dismiss the 
complaint under s. 203 of that Code. Butif once he 
decides to summon the accused the complainant must 
be heard and his witnesses examined. 
Under s. 253 (2), Oriminal Procedure Code, a Magis- 
trate has a discretion to discharge the accused with- 
-out taking all the evidencethat the complainant may 
wish to produce if hethinks that the charge is ground- 
léss, But this does not mean that he can cut short 
the proceedings by refusing to summon any of the 
witnesses whom the complainant wants to examine. 
The mere fact that the matter is one of rendition of 
accounts and must be referred to the Civil Court is 
obviously insufficient to justify an order of discharge 
under s, 253 (2), Criminal Procedure Code, in a case of 
alleged breach of trust. 
To say that no case has been made out is not tant- 
. amount to saying the charge is groundless. Where a 
complaint prima facie discloses an offence, the Magis- 
trate cannot hold the charge to be groundless unless 
he knows what is the sort of evidence thatis going to 
; be adduced to prove it; and he can only judicially 
come to such a conclusion when he has at least 
ascertained from the complainant what is the nature 
of the evidence his witnesses are going to give. 
Mohammad Sheriff v. Abdul Karim (1), followed. 
Petition under s. 439, Criminal Procedure 
Code, for revision of an order of ihe 
Additionsl Sessions Judge, Lshore, dated 
‘the 30th of September, 1929, affirming that 
-of the Additional District. Magistrate, 
- Lahore, dated the 19th of August, 1929. 
Mr. Ram Lal Anand, for the Petitioner, 


= Mr: Niemat Rat, for the Respondent, 
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' ORDER—On the 22nd of May, 1929, 
the petitioner filed a complaint under s. 406, 
Indian Penal Code, against the respondent. 
This: was made over to Lala Mathra Das 
Puri, Magistrate, Second Olass, for disposal, 


“The learned Magistrate after holding an 


M1 


enquiry under s. 207 of the Code of Orimi- 
nal Procedure issued a  bailable warrant 
against the accused. On the date fixed the 
accused appeared, but the Magistrate, Lala 
Mathra Das, was on leave. The case was 
accordingly made over to another Magis- 
trate, Mr, Alamgir. Before him the accused 
objected that the complaint was incompet- 
ent, as a similar complaint filed by the same 
complainant had already been. dismissed 
under s, 203, Criminal Procedure Oode, by 
Mr. Mahmood, Magistrate, on the loth of 
May, 1929. Mr. Alamgir -overruled the 
objection om the 17th of July,- 1929, and 


holding that he had jurisdiction to try the 


case adjourned the hearing to a certain 
date, when the complainant was to be heard 
and bis witnesses examined. In the mean- 


“time, the accused preferred a petition for 


revision to the Additional District Magist- 
rate repeating the objection that the dismis- 
sal of the former complaint under s. 203, 
barred the second complaint. The Addi- 


‘tional District Magistrate heard this revi- 
‘sion on the 10th of August, 1929, and held 
‘that there was no force in the objection 


raised by the accused and that the second 
complaint was competent. But, instead of 


‘dismissing the petition, he passed an order 


transferring the caseto his file, proceeding 


‘there and then to examine the complainant 
- who was present in Court, and forthwith - 


passed an order discharging the: accused 
under 8. 253, Criminal Procedure Code, 
remarking that the matter was one of rendi- 


-tion of accounts and must be referred to 


the Civil Courts. 

The complainant has preferred a petition 
for revision to this Court and after hearing 
both Counsel I am of opinion that the peti- 
tion must succeed.. 

There is no doubt that the learned Addi- 
tional District Magistrate bad full power 
to transfer the case to his own file, but after 
such transfer he was bound to follow the 
procedure laid down in ss. 262 and 253 of 
the Code. | 

It was open to Mr. Alamgir to. hold. an 
enquiry under e. 202 and to dismiss the 
complaint under s. 203. But after. he bad 
decided to summon the aceused, the com- 
plainant should have been heard and his 
witnesses examined, In this case, neither 
Mr, Alamgir before the. transfer of the 
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after the transfer,- afforded the complainant 
any opportunity to produce his evidence. 
Under the second clause of s. 253, the 
Magistrate had.no doubt a discretion to 
discharge accused. without taking all the 
evidence that the complainant wished .to 
produce if he thought that the charge wag 
groundless, But this does not mean that 
he. could cut short the proceedings by 
refusing to summon any of the witnesses 
which the complainant wanted to examine. 
: Moreover, there is no clear finding by the 
learned Additional District Magistrate that 
he ‘considered the charge to be groundless, 
The mere fact that the matter was one of 
redition of accounts and must be referred 
to the Civil Court is obviously insufficient 
o: justify an order of discharge under 
B. 253 (2) in a case of alleged breach of 
trust. As remarked in Muhammad Sheriff 
v. Abdul Karim (1) to say that no case has 
been made out is not tantamount to saying 
the charge is groundless, Where a com- 
plaint prima facie discloses an offence,: a 
Magistrate cannot hold’ the charge to P 
groundless unlees he knows what is the 
sort of evidence that is going to be adduced 
to prove it; and he can only judicially 
come to such a conclusion, when be has at 
lénst ascertained from the complainant what 
is: the nature of the evidence his. „witnesses 
Bre going to give. 
: J set-aside the order of the. jageni Addi- 
tional District, Magistrate and send back the 
‘case for disposal to Lala.-Mathra Das Puri 
Magistrate who had passed the order -sum- 
moning the.accused and who will now pro- 
ceed to deal with the case in accordance 
with law. If, however, that Magistrate .is 
“Rot available, the District Magistrate. may 
make over the case to the City Magistrate, 


R. L. Order set aside. 

(1) 105 Ind..Cas. 819; 51 M. 185; 26 L. W. 553; 39 M. 
“LL, T. 486; (1927) M. W. N. 845; 53 M. L, J. 757; 28 
L3 Li = 995; A. I. R.1928 Mad. 129. EE 
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LAHORE HIGH COURT. 
. LETTERS: PATENT APPEAL No. 327 oF 1925. 
January 20, 1930. 
Present:—Sir Shadi Lal, Kr., Ohief J ustice, 
: and Justice Sir Alan. Broadway, KT, ^ 
- MAHAJ AN-—PLAINTIFF—APPELLANT 
cs versus , 
E Musammat PURBO AND oT4E&B— . 
z i .DEFENDANTS-—RESPONDENTS, 
7. Cose nabi Jeda, E mah I a ity» Loss - 67 
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[MAHAJAN v. PUREO. 
Gase, nor the Additional District Magistrate ` 
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ances CO aA AN nossession . for statutory period 
—Nature of estate acquvred-—Kangra District. 

Under the'Customary Law of-the: Kangra’ Distrigt 
unchastity of a. widow: involves‘ the forfeiture cn d 
estate, 

W hether'a ‘widow who has forfeited her; mE on 
account of her unchastity ‘acquires’ full ownership’ or 
only the limited estate of a widow by continuing to 
be in passession of the estatefor the statutory: period 
after. her unchastity depends. upon the, ;peeuliar.ciy- 
cumstances of each case. When she continues io hold 


the property after the for feiture of her estate in the ' 


same way a8 before and there is no evidencé onthe 
record to show that she ever claimed the property as 


absolute owner, the continuance of possession for the. 
statutory period will confer upon her the limited 


estate which she enjoyed before forfeiture and will 


. nof have the effect of automatically enlarging her 


estate making ber an absolute owner. 
Lajwanti v. Safa Chand (1)and Desa v. Dani (2), 
followed. 


Letters Patent Appeal dgaiiist’ -a` decree 
of Mr. Justice Oampbell, passed : in Civil 
Appeal No. 937 of 1925, dated the 28th of 
October, 1925.. 

Mr.J. N. Aggarwal, forthe Appellant. 

Mr. Mehr Chand . oom for the .Res- 
pondents. 


JUDGMENT, 


' Shadi Lal, C.J —The dudit E 


E FER have given riseto. this appeal under 
-the "Letters Patent, do-not.admit of..any 
‘dispute,’ ` The immoveable property; ''which 


„ig .the. bone’ of contention . between : the ; 


“parties; belonged: fo.one Miiteaddi, : “a. Brab- 
man ofthe Hamirpur. Tahsil in:the: Kangra 
“District, who'died.in 1893... The estate ' was 
then inherited by his widow. “Musammadt 


` Purbo, and the evidence on the récord shows | 
-that -she;/became unchaste and gave birth to _ 


-añ illegitimate son in 1904. In May, 1923, 


‘she made à gift of the immoveable’ propérty k 


.io the illegitimate son, &ith.tlie result. that 


vMutsaddi’s collateral "brought, the. present. 
action, for the usual declaration that. the . 


alienation should not afiect his ieversionary 
‘rights after tne death of the. widow.. oa 
"There can: be no. doubt, and indeed it..was 


- conceded: before. the first Appellate Oourt, 
“that under the custom as recorded’ in- the 
. Manual of the - Customáry .Law of, 


‘the 
-Kangra District compiled by. Mr. “Middleton, 
-the- unchastity .of: a widow involves: the 


* forfeiture of her~“éstate, but itis contended 


that - while an unchaste widow lo&es: the 
widow's estate, she isstill entitled. to main- 
tenance. It is true 


that the riwaj.i am ` 


mentions tbree instances in which main-. 


.tenance was allowed to an unchaste. widow, 
but: these cases related to the Br&hmans - -of 
Dehra: Tahsil of the-Kangra District ; and, 
as stated above, the deceased . “Muisaddi. 
belonged. to the Hamirpur. Tahsil,-: The 
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learned Judge from whose judgment this 
áppeal has been ‘preferred, came:to the 
conclusion that the evidence relied upon 
by-the plaintiff was insufficient to establish 
8” special custom opposed to the general 
custom of the district; and I am not 
prepared -to dissent from the conclusion 


reached by him.. 


‘It is, however, clear that, though Musam- 
mat’ Purbo.forfeited her widow's estate in 
1904 when she gave birth to the illegitimate: 
son, she continued to bein possession. O 

the. property. There is: no proofof any 
arrangement ‘having been arrived at 
between herand the reversioners by which 
8he'was permitted to remain in possession. 


RIKHI RAM Un 


Of: the estate, and -the question -for.° 


determination is whether by her adverse 
possession extending over more than twelve 
years-she became an absolute owner of the 
land or acquired only the widow's estate. 
Thé answer to the question depends upon 
the peculiar ‘circumstances of the case. 
There is no evidence upon the record that 
ghe ever.claimed the property as an.absolute 
owner or that there was any change iu the 
character of her possession 'after her 
becoming unchaste. She continued to 
hold the property after the forfeiture of her 
estate in the same-way as before, and this 
-continuance of possession 
prescription, confer upon her the limited 
estate which she enjoyed before forfeiture, 
but could:not have the effect of automatical- 
ly enlarging her:estate and making her an 
absolute owner. The case is governed by 
the principle laid down by their -Lordships 
of the Privy. Councilin Lajwanti v. Safa 
Chand: (1); and. a similar view has been 
toren by a single Judge in Desa v. Dani 
The result is that. Musammat Purbo's 
possession for. twelve years after her 
"unchastity completed her title to the 
widow's estàte which she liad forfeited in 
1901; arid. that hér husband's reversioners 


are. entitled. to.succeed to it on her death. . 


In' order to protect; his right of inheritance 
“the plaintif was justified in bringing the 
present, suit for.a declaratory decree. : 
* For the aforesaid reasons I would allow 
'+he appeal and setting aside the judgment 
of the, single Judge restore that of the 
'(1) 80 Ind. Cas:788; 5 Lah. 192; 22 A. L. J. 304; A. 
. X: R. 1924 P, 0:121; (1924) M,. W: N. 442; -20.L. W. 
. 10; 2 Pat. L. Ri 245; 28 O. W. N. 960;:26 Bom..L. R. 
-1117,47T'M. L. J: 935; 6P. L. T. 1; 511. A. 1715. L. R. 
(5 A(R. 0.) 94 (PO). 5 7 Poa 
- `. (2Y 119 Ind: Cas; 258; A; 1: -R;; 1929 » Lah, - 327; Ind: 
Rul. (1929) Lah, 846. T ap 
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could, by: 
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Senior Subordinate Judge with costs 


throughout. l | 
” Broadway, d.—1 concur. 
ze . Appeal allowed. - 


F LAHORE HIGH COURT. P 

LETTERS PATENT APPEL No. 98 or 1929. ' - 

| ' January 16,1930. u 
Present :—8ir Shadi Lal, KT., Ohief Justice 

and Justice Sir Alan Broadway, Kr. 
RIKHI RAM AND ANOTHER— 
DREENDANTS— APPELLANTS 
versus 
DHANPAT RAI AND OTH&RS— 
DggesNDANTS— RESPONDENTS. 

Letters Patent (Lahore High Court), cl. 16—Judg- 
ment! —Order transmitting order of Privy Council for : 
execution —A ppeal— Civil Procedure Code (Act V of 
1908), O. XLV, T. 15—Transmission of His Majesty s 
order in Council —High Court's power to consider and 


discuss order in Council. i | 4 
An order transmitting OT refusing to, transmit 
His Majesty's order in Council, for. execution to the 
trial Court is a judgment and 1s, therefore, open to 
appeal under c] 10of the letters Patent 
Premlall Mullick v. Sumbhoonath Roy (1) and 
Hurrish Chunder Chowdhry v. Kalisunderi Debi (2), 


ferred to. ' : pai 
"Tt is not competent to the High Court when mak- 


‘ne an order of transmission under O. XLV, r. 15, 
Civil Procedure Code, to consider and discuss the 


“fect of the order in Council. . 
kn Mullick v. Sumbhoonath Roy !1), followed. | 


Letters Patent Appeal against an order 
of Mr. Justice Harrison passed in Oivil Mis- 
c»llaneous No. 44 of 1929, dated the 22nd 
ruary, 1929. | 
ra J N. Aggarwal, for the Appellants. — 

Messrs. Mehr Chand Mahajan, Shamair 
Chand and Muhammad Amin, for Respon- 


dents. 


JUDGMENT. 
Broadway, J.—This appeal has arisen 
out of a pre-emption sult brought on the 
7th of October, 1919, against Rikhi Ram, Miri 
“Mal, Bhiku Mal, Partapa Mal; and ‘others. 
The sale attacked had been made in favour 
of Rikhi Ram who had sold a quarter of 
the property ‘purchased by him to Miri 
Mal and later another quarter, to Bhiku 
‘Mal and: Partapa Mal. ; 
. The suit-was dismissed by the trial Court 
on the 13th of June, 1920; but on appeal 
to this Court proved successful. ; 
| Rikhi. Ram and Miri Mal thereupon’ pre- 


‘ferred an appeal to His Majesty in. Coun- 


t 
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eil which wasaccepted on the 15th of the 
June, 1928, 
In due course Rikhi Ram and Miri 
Mal applied to this Court for an order 
transmitting His Majesty's order in Coun- 
cil for execution, This was done, Later, 
Dhanpat Rai, Piare Lal and others 
(plaintiffe-respondenis) moved this Court 
under O. XLV, r. 15 of the Civil Pro- 
cedure Code, praying that certain direc- 
tions be sent to the Oourt executing 
the > order in’ Council. -Thereupon the 
learned Judge in Ohambers examined the 
order in Oouncil and gave certain-direc- 
tions, disallowing certain costs reducing 
. certain items and declaring interest not 
to be claimable. Finally, in dealing with 
the question of mesne profits, he direct- 
ed that the executing Oourt should first 
go into the question whether any mesne 
‘profits were claimable and then decide 
what amount, if any, should be allowed. 
' Against this order of the learned Judge 
in Ohambers dated the 22nd of February, 
1929, Rikhi Ram and Miri Mal have filed 
an appeal under cl. 10. of the .Letters 
Patent. 
_ On the sanie day, i. e., the 22nd February, 
1929, the learned Judge in Chambers also 
granted an application made by Bhiku Mal 


and Partapa Mal for transmission of the - 


order in Council for execution on their 
behalf. In doing so the. learned Judge 
in Ohambers -carefully pointed out that 
this would be subject to any objections 
which might be taken by Rikhi Ram and 
Miri Mal. Rikhi Ram and Miri Mal have 
also appealed under cl. 10 of the Letters 
Patent against this order. 

In my judgment it is perfectly clear 
that the order passed on the application 
‘made by Bhiku Mal and Partapa Mal was 
'& proper order and the appeal, (No. 99 of 
1929), therefore, must be dismissed. 

In Letters Patent Appeal No. 98 of 
1929 Mr. Mehr Ohand Mahajan for the 
plaintiffs respondents raised an objection to 
‘the effect that no appeal was competent 
‘inasmuch as the High Oourt fin transmit- 
ting the order in Council for execution was 
performing a function which was purely 
ministerial, and in support of this position 
relied on Premlall Mullick v. Sumbhoonath 
“Roy (1). At thesametimehe very frankly and 
properly drew attention toHurrish Chunder 
Chowthry v. Kalisunderi Debi (2) which, to 
“my mind, concludes the question and 

5 9 492 13 0 L. R,511;10 I 
J, 407 (P. oe | : , in ‚Å. 4; i Bar. P. ES 
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renders the appeal competent. There 
Pontifex, J., for certain reasons declined. to 
make an order for transmission. Their 
Lordships of the Judicial Committee held . 
that the order of Pontifex, J., was a judg-. 
ment, and that, therefore, an appeal undere 
the Letters Patent was competent. 

On the merite, it seems to me that Prem- 
lall Mullick v. Sumbhoonath Roy (1) is an 
authority for holding that the judgment of 
this Court appealed against was ultra vires, as 
in my judgment, when this Oourt acts under | 
O. XLV,r. 15 of the Civil Procedure Oode, | 
it cannot consider or discuss the effect 
of the order in Council. The learned Judge 
in Ohambers had, therefore, no jurisdic- 


‘tion to pass the order under appeal re- 


lating to (1) the items of costs claimed, 
and (2) the interest asked for. . 
` I would, therefore, accept this appeal 
and set aside.so. much of the directions 
as deal with these two matters: I would 
leave the parties to bear their own costs 
in this Court. 

Shadi Lal, C..J, I concur. , 

R, L. Appeal allowed. 


LAHORE HIGH COURT. 
Sroonp CiviL APPEAL No. 2526 oF 1924. . 
January 6, 1930, 
Present: —Mr. Justice Tek Ohand and Mr. 
Justice Agha Haidar. 
T ÀJ À AND ANOTHE—DREF&NDANT8— 
APPELLANTS 
- Versus : 
NAGINA AND OTH88S—PLAINTIFF3— 
RESPONDENTS. 
Admission, use of, against party making it— Adverse 
possession—Malikan qabza occupying shamilat "for 
statutory period effect of — Civil Procedure Code (Act V 
of 1908), s. 100— Second. appeal—F'inding of fact. — 
Beforea previous: admission canbe used against 
a party, it must be put to him and an opportunity 
afforded to him to explain it,if it is capable of ex- 
planation. | . 
A finding of fact supported by legal evidence is. 
not open to challenge in second appeal. 

Walt Muhammad v. Muhammad ‘Bakhsh (1), fol- 
lowed. ONU ee 
Plaintiffs who were malikan qabza in the village 
and were not entitled to any share in the shamilat 
managed to take possession of portions of shamilat 
before 1880. They were not shown to have acknow- 
ledgedthe defendants as landlord by attornment, 
payment of rent or otherwise. They were paying: 
revenue and cesses direct to Government: In revenue. 
pte however, .they were. recorded as tenante-at- 
a | 


- Will; Tl 5 a ~ + quU E rs 


123 T, O. 1030: 


Held, that on these facta the plaintiffs had succeed- 
ed in establishing adverse title to the land in dispute, 
Allah Dad v. Fazal Dad (2), referred to. 


Second appeal from a decree of the Dis- 
trict Judge, Karnal, dated the 19th May, ' 


1924, affirming that of the Subordinate 
Judge, Fourth Class, Karnal, caed the 12h 
November, 1923. 


Mesers, Jagan Nath Aggarwal and Sham- 
bhu Lal Puri, for the Appellants. — — 

Messrs, Shamair Chand, Mohammad 
nis,” and wa Chand, for the Respond- 
ents 


< -. JUDGMENT. 

Tek Chand,:J.—This judgment will 
dispose of Civil Appeals ` Nos. 2536-2543 
and 2545-2549 of 1924. 

The plaintiffs in these cases are malikan 
qabza in Pana Chand Khan of Mauza Jund- 
lain the Karnal District. As such, they 
had no right to any share in the shamilat 
deh, They, however, managed to take pos- 
session of certain parcels of the shamalat be- 
fore 1880. About that year the shamilat 
was partitioned among the proprietors, who 
were entitled to shares in if, and on parti- 
tion the plots now in dispute were allotted 
to the various. defendants. The defend- 
&nts, however, took no steps to dispossess 
the plaintiffs from these plots, and the 
. latter have continued to bein possession 
allalong. In the revenue papers the land 


in dispute in each case has been shown as. 


owned by the defendants in that case, and 
in the tenancy column the plaintiffs 'have 
been entered as being in possession as non- 
occupancy tenants, 
however, the entry is either “basharah 
malikan bila malikana,” or “barue parta.” 

. Shortly before the present litigation be- 
gan, the various defendants attempted to 
eject the plaintifis through the Revenue 
Courts. Thereupon the plaintiffs institut- 
ed the present suits; claiming a declaration 
in each ease that they were owners of these 


$ 


-lands and were not tenants-at-will as record- . 


ed in the revenue papers, and that the de- 
fendants were not entitled to eject them. 
The suits have been decreed by both the 
Oourts below, and the defendants have pre- 
ferred second 'appeal tothis Court. . 

The learned Counsel for the appellants 


has relied largely upon the circumstance. 


that in the revenue papers for the last forty 
years the plaintiffs crespondents have been, 
entered as tenants-at-will under the defend- 
ants-appellants. 
is& presumption of correctness attaching 


to these entries,-and: that it lay upon -the -444 


In the eulumn of rent,- 


He has argued that there’ 
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plaintiffs. respondents to establish that their 
possession had become adverse. The learn- ` 
ed District Judge, while recognising that ` 
the entries in the revenue records raised a 
presumption that the defendants were the 
owners and the plaintiffs were tenants 
under them, has held that this presumption 
had been rebutted by the facts, which had 
been established. on the record. He has 
definitely found that the plaintiffs have 
never cultivated the land as tenants under 
the defendants, and that their possession. 
wasnot permissive. On the other hand, 
the materials on the record showed that 
the plaintiffs had entered into possession. 
claiming to hold in their own right, and. 
had continued to do so for more than forty 
years. It has also been found that the 
entries in the revenue papers, showing them 
as tenants-at-wil had been made.in ac- 
cordance with the usual practice that every 
person in possession, whose title as owner 
has not been recognised by the. Revenue 
Authorities, is shown as such. | 

The learned Counsel ior the appellants 
has attacked these findings and has taken 
us through the evidence. On an examina- 
tion of the record we find, however, that 
thereis legal evidence to support the find- 
ings, which being findings of fact, are not 
open to challenge on second - appeal, Wali 
Muhammad v. Muhammad Bakhsh (1). 

Counsel has largely relied upon the 
judgment of Mr. Altaf Hussain, Revenue 
Assistant, dated the 2nd of December, 1887, 
and has argued that in the litigation ter- 
minating with that judgment, the plaintiffs- ` 
respondents had admitted themselves to be 
tenants under the defendants-appellants, 


"The alleged admissions are stated tó have 


been contained in the plaints of the suits, 


. which were disposed of by that judgment, 


but these plaints or extracts therefrom 
were not tendered in evidence in the cases 
now before us, and are not on the present 
records; nor were the plaintifis questioned 
about these alleged admissions. It is settl- 
ed law that before a previous admission 
can be used. against a party, it must .be 
put to him, and an opportunity afforded to 
him to explain it, if it is capable of, ex-. 
planation. This has not been done in these: 
cases. Admittedly, the judgment referred 
to does not contain a clear and full recital 
of the pleadings in that litigation, as it was. 
delivered on remand, and the pleadings 
must have. been given in the judgment 
otiginally . passed, which has ‘not been pro- 


(1) 80 Ind. Cas, 998; 5 Lah, 84; A.I. R. 1924 Lah,- 


+ 


~ canbe invoked only in exceptional c 
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duced in this litigation. On the materials 
before‘us, we are unable-to-find ‘any admis- 


` sion by the plaintiffs that they were tenants 


under the defendants or held permissively 
under'them.: There is convincing evidence 
that:the plaintiffs have been paying the land 


‘revenue and cesses direct to Government 


and have-not paid ‘any rent to the defend- 


anta. l 
. The-position, therefore, is this, that the 
plaintifs are malikan qabza in the village, 
who were not entitled to any share in the 
shamilat, but who ‘managed to take posses- 
sion of portions of ‘the shamilat before 1880 
and have continued to hold it till the pre- 
sent day. They are not: shown to have 
acknowledged the defendants as landlords 
by the. attornment, ‘payment of rent, or 
otherwise. Their possession, which was 
neither lawful nor permissive ‘at its incep- 
tion, has. continued for over 40 years, 
During this period they have been exercis- 
ing all rights of ownership, There can be 
no doubt that on these facts they have 
Succeeded in establishing adverse title to 
the lands in their possession, Allah Dad v, 
Fazal Dad (2). 

In my opinion the suits have been right- 
ly decreed and these appeals are without 
force. “I would dismiss them with costs, ` 
: Agha Haidar, J.—I agree. 


OROL.. Appeals dismissed, 
(2) 46 Ind: @as.`964, - 


LAHORE HIGH COURT. . 
'RIMINAL MIeCELLANROUS PRTITION 
. , No. 290 or 1929. 
January 31, 1930, 
Present: —Bir Shadi Lal, KT 
., . Ohief Justice, and Justice Sir Alan ` 
-Broadway, Kr. "n 
EMPEROR—OCoAaPLAINANT— 
| PETITIONER 
| versus 
SUKH DEV AND orHRRS—A COUSED — 
. EEsPONDENTa. | 
Criminal Procedure Code (Act V of 1898), s. 
scope of—-Inherent powers of High 
Object of inherent powers—M aking pr 
questions of law to. guide M agistrates, 
Lahore High Court Rules and Orders, V 
The special jurisdiction 


261-A, 
Court defined — 
onouncements on 
propriety’ of— 
3, Vol. IT, para. 16. 
recognised by s, 561-A 


nl ases for which 
no express provision has been made by the Code, 


and to redress only such grievance: ag Calls: for an 
immediate relief which can be granted only by the 
High.Court. The inherent jurisdietion should be 
exercised. with dué-caré and ‘caution ang "must Con-. 


EMPEROR V, SUKH DEV. 


-in -the application, there are 
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form to sound general principles and precedents, ; Tt 


was never contemplated -by the Legislature that. the: 


High Court should exércise its, inherent ‘power «for 
making pronouncements:upon questions of law in 
order to guidea Magistrate in cenducting a 'preli- 
minary enquiry. [p. 283, col'Lb] . . 


Raju v. Emperor (1)-and Hukwum: Chand Boid v. 


Kamalanand Singh (2), referred to. v 
Section 561-A, Criminal Procedure Code, -does. not 
confer any new powers on the High’ Court but 
merely resognises and preserves. the inherent powers 
previously.possessed by it. [p: 281, col. 2:] 
The section, as its language shows, embraces 
three classes of orders, namely, orders which may 
be necessary (1)' to give effect to any order passed 
under the Code; (2) to. prevent abuse-of the process 
of ay Court; and (3) to secure the ends of justice: 
ibid. 

No legislative enactment dealing with procedure 
can provide for all the cases that may possibly arise, 
and it is an established principle . that Courts must, 
possess inherent powers apart from the express. 
provision of the law, “which are necessary to their 
existence and the proper discharge of the duties 
imposed upom them by. law." This doctrine finds. 
eee in s. .961-A, Oriminal Procedure Code. 

Petition under s; 561-A, Criminal Pro- 
cedure Code. . | 
. Mr. Carden Noad, Government 'Advo- 
cate, for the Petitioner. E 

Messrs. Amar Das, Sant Singhand Malik 
Muhammad Amin, for the Respondents, 

JUDGMENT. l 

Shadi Lal, C, J.—This is an applica- 
tion, under s. 561-A of the Criminal Pro- 
cedure Code, made by the ‘Government 


Advocate on behalf of the Crown in a case. ` 


which is pending before a Magistrate. The 
circumstances, under which the application. 
has been made, donot admit of any dispute, 
Seventeen persons are being prosecuted for 
several serious crimes, such as murder, 
dacoity, 
under the Explosive Substances. Act, and 


also for criminal conspiracy. The Magistrate, - 


who is conducting the preliminary enquiry, 
has already recorded the depositions of 
about 145 witnesses for the prosecution, 
and itis proposed to produce before him 
further evidence in. support of the charges 
brought against the accused. But, as stated: 
many other 
witnesses "probably about 400 l 
who: will be called in the Sessions Court (if 
the case is committed), whose evidence 
merely corroborates and supplements 
the evidence of the approvers 
other principal witnesses” or is of a formal 
character, 


_ It appears that two of the prisoners were. 
arrested after the commencement of: the’ 


enquiry, one of whom appeared before the 


Magistrate after 29 witnesses, and the other . 
after 84 witnesees, had been examined: The: ` 


offences against the State and 


in number, 


and 


J 


a? 


1931, O. 1930: 


learned Government Advocate -also states: 
that another:accused was arrested only a few: 
days ago, after this application had been 
presented to the High Court. 


-..To:prevent delay: at the preliminary stage . 


of the cage the prosecution do not. desire to 
re-examine : the witnesses whose evidence 
had been recorded before the appearance 
of: the three absconding accused in-Oourt.. 
Nor do they wish to produce the witnesses, 


about 400 in number, who are expected to: 


give corroborative or formal evidence. They, 
however, apprehend that the instructions 
containedin Oh. IX,:para. 16 of Vol.. Il 
ofthe Rules and Orders of the High Court, 
which require a Committing. Magistrate to 


make his record complete, might prevent 
the Magistrate in the present case from’ 


complying with their request. They ac- 

cordingly ask this Courtto grant the follow- 

ing two prayers:— m 
‘(1) “That directions may be given to the 


Magistrate that the above mentioned instruc- 


tions contained in para.16 at page 74 of 
the High Court Rules and Orders, Vol. II, 
should be relaxed so as to enable the Magis- 
trate, if at any time he considers that a 
prima facie case has been established by 
the evidence led, to exercise the discretion 
given by s.208 (3), Oriminal Procedure 
‘Code, and to refuse to issue process for the 
examination of further witnesses during the 
énqüiryifhe deems it unnecessary to do so." 
- * That directions may also be issued to the 
Magistrate that in spite of the said instruc- 
tions’ above referred to, he is at liberty, if 
he considers it properso to do, to pass an 
order under 8. 512; Oriminal Procedure 
Qode,dispensing with the attendance of 
witnesses called prior to ihe appearance of 


any individual accused in his Court. The’ 


Magistrate may be further directed, if this 


Hon'ble Court deems ft, that these two 
accused ‘be supplied "with copies of the 


evidence of all witnesses recorded prior to 
their production in Court". 


Mr. Amar Das, who appears for five 
prisoners; raises a preliminary objection that 


the law. governing both the matters men- 
tioned in. the application is laid’ down in 


explicit. terms in the Oode of Oriminal. 


Procedure,.and that the inherent jurisdic- 


tion of the High Court cannot be invoked: 
. for the purpose of guiding ‘the Magistrate. 


on points of law ior which provision: has 
been made by the Legislature. Mr. Carden 
Noad, however, retorts - that, though the 
Code states the law on the subject, the 


instructions referred to above fetter the. | 
discretion; of -the Magistrate and that “he: . 
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would’ :probably ‘follow -them unless -the' 
High Gourt gives directions to the effect 
that heis not bound to record all the evid- 
ence; and that after. he has taken-;all-such 
evidence as may: be produced in: support of 
the prosecution or on behalf of- the.accused- 
oras may be called for by. himself, he.may: 
refuse to-issue process to compel the. attend- 
ance of any witness at the instance of.the . 
prosecution or the defence, if, for reasons 
to be recorded by.him, he deemsit unneces: 


gary todo 80. 


The determination ofthe question depends 
upon the interpretation :to. be placed :upon 
s. 561-A, which isin these terms:— . >c . 

“Nothing in this Code shall be deemed. 
to limit -or affect the inherent power of the. 
High Court to make such orders .as.may. 
be necessary to give effect to any -order 
under this Code, or.to prevent abuse. of 
the process of any Court or otherwise: to. : 
secure the ends of justice.” . a 

The reason for enacting this section; 
which, it'is to be observed, was recently. - 
added to the Code by the Code of Criminal. | 


. Procedure (Amendment) Act, XVIII of 1929; 


does not require any elaborate discussion. 
No legislative enactment dealing with pro-. 
cedure can provide for all.the cases that. 
may possibly arise, and it is an establish-. 


ed principle that Courts must possess in: 


herent : powers, apart from -the express: 
provision of the law, “which are necessary: 
to -their existence and the proper. dis- 
charge of the duties imposed upon them: - 
by law” (vide “Oourts and their Jurisdic- 
tion” by J. D. Works. XXVII, page 170), 
This doctrine finds expression in s. 561- À, 
which; as rightly pointed out by-the leàrn- 
ed Government Advocate, does not confer: 
any new.powers on the High Court, but: 
merely recognises and preserves the in- 
herent powers previously possessed by tit. . 

The section, as its language - shows, 
embraces three classes of orders, namely, 
orders. which may be necessary (l)to give. 
effect to any order passed under the Oode;.: 
(2)to prevent abuse of the. process of any. 
(ode; and (3)to secure the ends of justice.. 
The first two classes need not. detain us: 
long. It is an obvious proposition that., 
when.& Oourt has authority to make an. 
order, it must also have power to: -carry -> 
that order into effect. If an ordér,can. ' 
lawfully be made, it must be ‘carried out;.; 
otherwise it would be useless to. make it. , 
The power to enforce obedience to the 
mandates of the Court necessarily springs . 
from the very existence of the authority , 
to issue the mandates; and, if that-power -` 
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ja not expressly given by the Statute, it 
must be -deemed to be inherent in the 
Court. . | 

It is also clear that the authority of the 
Court exists for the advancement of justice, 
and if any attempt is made to abuse that 
authority, so as to produce injustice the 
Court must have power to prevent that 
abuee. In the absence of such power the 
administration of law would fail to serve 
the purpose for which alone the Oourt 


. . exists, {namely, to promote justice and to 


prevent injustice. 

. It ie not, however, suggested that the 
present application has been made in order 
to enable the Magistrate to enforce any 
order made by him or to prevent abuse of 
the process of his Court. The object of 
the prosecution in making the application 
ia ‘to shorten the period of enquiry by 
dispensing with the production of evid- 
ence which may be.deemed to be unneces- 
sary at the present stage. It is, no doubt, 
open to the prosecution not to produce 
evidence which they consider unnecessary, 


but the trial Judge or the High Oourt may . 


take. objection to the legality of the order 
of commitment based upon an incomplete 


t B 


enquiry. The learned Government Advoc- 


ate is naturally anxious to avoid such 
. adverse finding, and asks this Court to 
make 8 pronouncement that the Code gives 
the Magistrate a discretion to curtail 
the proceedings in the manner specified 
in the application, and that he is not 
bound to follow the instructions requiring 
him to make-his record complete by examin- 
ing all the witnesses for the prosecution. 

The maiter is then narrowed down to 
the point whether these ‘circumstances 
warrant the exercise by the High Court 
of its inherent jurisdiction on the ground 


that, in order to secure the ends of justice, 


it is necessary to make an order directing 
the Magistrate:to conduct the enquiry in 
accordance with the suggestion made by 
the prosecution. Now, the rule is firmly 
established that the High Gourt does not 
possess, nor did it ever possess, an unres- 
tricted and undefined power to make any 
order which itmight please to consider was in 
the interests of justice, vide, inter alia, Raju 
v. Emperor (1). The inherent power cannot 
be capriciously or arbitrarily exercised, but, 
as observed by Woodroffe, J., in Hukum 
Chand Boidv. Kamalanand Singh (2) the 


(1) 110 Ind. Oas. 221; 10 Lah. 1; A I. R. 1928 Lah. 
462; .29 Or. L J. 669; 10 A. I, Or. R. 494; 30 P, L.R. 


247. . 
* (2) 83:0, 927; 3 0 L., J. 67, - 


> 
- 


RMPBBOE v, SUKE DEY. 


123 L 0, 1930 : 


Oourt in the exercise of its inherent power 
must be careful to see that its decision i8 
based on sound general principles and 13 not 
in conflict with them or the intentions of tbe 
Legislature. That the inherent jurisdiction 
must be exercised -with care is further 
emphasized, so far.as criminal cases are 
concerned, by the fact that, while 8. 151 of 
the Civil Procedure Code, which governs the 
exercise of the inherent power in civil 


cases, recognises the existence of this 


jurisdiction in all the Civil-Courts, superior 
as well as inferior, $.561-A of the Oriminal 
Procedure Code expressly confines its 
operation to the High Oourt. 


The jurisdiction to act ex debito justitiæ. 
should be sparingly and cautiously exercis- 
ed‘and only in those cases in which no other, 
remedy is available. The application - 
before us proceeds on the ground that the 
instructions quoted sbove are at variance 
with the law enacted by the Legislature; and. 
that, even when a conflict between the two 
is established, the Magistrate is likely to 
follow those instructions in preference to 
the statute law. Toavoid this contingency 
we are asked to enter into a discussion upon 
the admissibility or otherwise of the 
depositions recorded in the absence of the. 
absconding accused, and also to expound © 
the law as to whethera Magistrate should, 
or should not, take all the available 
evidence before making an order of commit- 
ment. It must be remembered that the 
Magistrate has not determined these ques- 
tions, -and it is clear that any .opinion, 
which we mayíexpress at this initial stage, 
would be no more than a mere obiter dictum. 
That opinion may be followed by .the- 
Subordinate Oourts, but there can be little 
doubt that it would not be binding upon 
another Division Bench of this Court before 
whom the case may come up on appeal for 
final decision. ; 


[Iam not aware of any judgment, and 
certainly none has been cited before us, in 
which a High.Court has ever exercised its 
inherent jurisdiction to discuss questions of 
law which might arise, on the happening 
of a certain event, in a- case pending in 8 
subordinate Court. If we once decide to 
extend our inherent jurisdiction to 8 case ` 


.cf this description our decision would 


certainly be availed of by other persons 
interested in cases pending in the subordi- 
nate Courts; and we would be called-upon 
to adjudicate upon sli sorts of hypothetical 
questions. The High Court would then be 
required to perform the function’ of a- legal 
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adviser to the litigante and the subordinate 
Magistracy. . | 
` I have bestowed my anxious and earnest 
consideration upon the matter and reached 
the conclusion that the special jurisdiction 
récognised by s. 561-A can be invoked only 
in exceptional cases for which no express 
provision has been made by the Oode, and 
to redress only such grievance as calls for 


an immediate relief, which can be granted . 
The inherent. 
jurisdiction should be exercised with due 
care and caution and must conform to sound - 


only. by the High Court. 


general principles and precedents. It was 
never contemplated by the Legislature that 
the High Court should exercise its inherent 
power for making pronouncements upon 
questions of law in order to guide a 
Magistrate in conducting a preliminary 
. enquiry. I would accordingly dismiss the 
application. 


Broadway, J.—While it is possible 


that the rules of this Oourt might need 
consideration I am in complete agreement 
with my Lord, the Ohief Justice, in the 
view that any opinion we might- express 
would be a mere obiter-dictum which would 
not have any binding force. 

Indeed, I consider that any such opinion, 
might even be open to  misconcep- 
tion by the subordinate Courts. I, therefore, 
concur in dismissing the application and in 
the reasons for so doing. 

B, L. Application dismissed. 


‘LAHORE HIGH COURT. 
First Civin APPEAL No. 2613 oF 1925. 
“December 16, 1929. i 
Present :—Mr. Justice Zafar Ali and 
Mr. Justice Dalip Singh. 
SHAM LAL AND ANOTHER—DEFENDANTS— 
- APPELLANTS 
. ' versus 
GURBACHAN SINGH AND OTHER8— 
.PLAINTIFFS— DEFENDANTS— ReSPONDENTS. | 


Vendorand purchaser—Sale in favour of several 


persons—Sale whether joint in favour o f all or several . 


—Test. .' 


Where a sale is effected in favour of several vendees, 


the question whether the sale is meant to be one 


transaction oris really separate transactions embodied: `- 


in one deed is & question of fact depending on the 
intention of parties. Neither the specification. of 
shares, nor specification of price is conclusive on 


the point, and the point has to be determined by a. 


reference to the sale-deed and any evidence of sur- 
rounding circumstances asto the intention of the 
parties. [p. 284, col. 2.] 
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. First appeal from a deoree of the Senior 


‘Subordinate Judge, Amritsar, dated the 


llth May, 1925. 7 
Messrs. M. C. Mahajan, D. R..Mahajan, 
H. R -Mahajan and Kishan Dayal, for the 
Appellants. : 
Lala Badri Das, R. B., Messrs, Basant 
Krishan and Kishen Chand, for the Re- 


spondents. 
" JUDGMENT. 
Dalip Singh, J.—Plaintiffs in this 
case sued the defendants Nos. 1 to 9 as 
original vendees of certain land from’ the 
plaintiffs, and defendants Nos. 10 to 21 as 
their assignees, for the balance of the price 
Jeft unpaid to the plaintiffs-vendors by the 
defendants Nos. lto 9. The relief prayed 
for was for the balance of the sale price by 
sale of the property and by personal decree 
against defendants Nos. l to 9 for the 


balance after deducting the amount receiv- ` 


ed by sale of the said land. Defendants 
Nos. 1 and 2 compromised the case with 


the plaintiffs and no decree was passed E 


against them. . : 

The trial Court decreed the claim against 
defendants Nos. 3 to 9 for Rs, 1,21,687-8-0 
with proportionate costs, the amount due 
to be realised from three-fourths of the 
property sold, and for the balance still left 
due, defendants Nos. 3 to 9 to be person- 
ally liable jointly and severally. A sum of 
Rs. 75,000, was to carry interest at.annas 


4 per cent. per mensem from the date of 


institution till date of realization. Defend- 
ants Nos. 4 to. 8 have not appealed. : De- 
fendants Nos. 3 and 9 alone have appealed. 

The plaint. and pleadings disclosed 
Beveral issues arising in the case but only 
a few of these have been argued before 
us. It is first of all contended by the 


learned Counsel for the -appellants 
that the appellants were justified in 
not paying the price: because the sale ` 


had been cancelled by the plaintiffs them- 
selves by notices which are printed at 
pages 10 and 11 of the paper book. Second- 
ly, that the plaintiff Gurbachan Singh, the 


. real vendor, did not appear before the Sub- 


Registrar for registering the sale-deed and 
the inference can only be that he himself 
was not ready and willing to complete: the 
sale transaction by registration.. Thirdly, 


that in the year 1920, he caused a pre- . 
emption suit to be brought by his son. 


Surendar Singh, and that, therefore, the 

vendees were justified in refusing to pay. 
None of these points has, in my opinion, 

any force. As regards cancellation of the. 


. Bale, the date of the notice is in December, 


~ 


f 
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1918, and: it ‘appears that subsequent to 
this the:deed.was compulsorily registered by 
the vendees themselves and the vendees 
parted. with their .shares in the property 
‘by: alienation to other.people. Hence, even 
-if the notice could be held to amount to a 
‘cancellation of. the sale as distinguished 
from agreemént:to sell, it does not ‘lie in 
_ the mouth ofthe vendees now to plead the 

cancellation as'justification.for non-payment 
f'price, "Further, the reason for the notice 
was, that the:;vendees were unwilling to 
‘pay the price and they can hardly rely on 
‘the notice as a justification for non-payment 
of the-price, As regards the compulsory 
registration, there is nothing to show that 
Gurbachan Singh did not appear before the 


B Sub- Registrar and the' point is not admitted 


by. Counsel for the respondents and it, there- 
fore, fails, Thirdly, as regards the pre- 
' emption suit, it is quite clear that the 
^ swendees have taken . the title to the pro- 
perty. The vendor was in the unfortunate 
, position that he could neither get the sale 
price from the present vendees nor cancel 
the. contract. to selland sell the property 
elsewhere.’ In order, therefore, to get out 
of the. transaction he was compelled to 
bring the pre-emption: -suit which was 
decreed and which:ultimately was dismissed 
because the .price fixed was not paid. I 
cannot consider that this suit, which was 
launched in 1920, was.any justification for 
the vendees not paying the price in 1918. 
I, therefore, repel this contention of. the 
, Jearned Counsel. E E 3 
.- The next-point taken is that the sale was 
not.a joint transaction in the sense that all 
the .vendees were jointly and severally 
- liable:for.the total price. According to the 
Counsel for the appellants each vendee was 
‘ liable. for: his share of the price and each 


was to take. possession. of the share specified. 


. Inthe sale-deed. Various rulings have been 
cited by Counsel on both sides, e. g.,-Maghi 
y. Narain (1), Yukub Khan v. Karman (2), 
Achhru v. Labhu (8), Brij Lal v. Massan ‘4), 
Sant Singh v. Gulab Singh (5), Ram Nath v. 


Badri Narain (6), Sheobharos Rai v. Jiach: 


*.(1).20 Ind Cas. 31; 0 P. R. 1914; 256 P. L, R,. 1913; 
165 P.W.R.1912D . ^ - PS 
- * (8) 66 Ind. Cas. 466. | 
- (9-48. P. R. 1907; 81 P. L, R. 1908; 107 P. W.R; 


1907. 

2 (4) 1Ind. Cas. 91; 6 P. R. 1909; 7 P. W.’ R:- 1909; 
23 P.. L. R, 1909. 

. (8) 114 .Ind. Cas. 417; 10 Lah, 7; A. I. R. 1928 -Lah. 
572; Ind. Rul. (1929) Lah. 257; 30 P.-L. R., 493; 11 
Lah: L. J. 317. | l : : i 
(0) 19A. 1485 A “Wl, (1897):20. - 


- .SHAM:LAL-0,- GÜRBACHAN: SINGH, 
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Rai-(7) and ^Ude Ram v. - Atma: Ram (8; 


"But it seems to me that the question in all. 


such cases i8.a question of fact depending 
on the intention of parties 88' to 'whe3 
ther the sale wasmeant to-be oné transac:. 
tion or was really .separate tranbactiong 
‘which were embodied in one déed.. -Neithéx 


Specification of shares, nor specification of : 


priee is conclusive on the point. :In each 
case- the point has to be determined: -by -& 
reference to the-sale-deed and any évidence 


of surrounding circumstances ^as to^thé - 
` intention of thé parties, ; meosque M 


In this pártieolaréase I have no -doübt; 
by a reference to the sale-deed,that' the 
transaction was several transactions. em- 
‘bodied. in one sale-deed and each vendee 
was responsible only for his share’ of-the 
price to the vendor and for his share of:the 
property sold. The sale-deed is printed at 


page 25 of the paper-book and the ‘following 


words occur in it. "The said: vendees- have 
been put in physical-possession -of the land 
* © *  *From this day -the above named 
vendees. have become absolüte ownera of 
their respective shares sold to them.’ It is 
further ‘stipulated '"IfZ;within -the -periòd 
fixed any of the vendees by alienating his 
own share or from his own ; pocket pays ‘us 
the consideration money of his share together 
with interest.  * um 
be considered as rédeemed and free ‘from 
any charge.” It is -further. stipulated that 
the vendees shall. be. entitled to irrigate. the 
land sold from the well-known as Audarla in 


‘proportion to their shares. These clauses 


Iéave no doubt to my mind as to the inten- 
tion of the parties..I would, therefore, 
hold that each of the vendees is personally 
liable for-the proportionate: price.of his own 
Share. . ii NN. 

It appears from the sale-deed that 
Rs. 10,000 had been paid as-earnest money, 
Rs. 42,000 was to be paid.at the time of 
registration and the.balance of Rs. 1,00,000 
was torémain as a charge on the property 
to be paid within a period of one year with 
interest at.the . rate of four annas per. cent. 
per.mensem. It follows from ithe above 
that the .present appellants’. are only per- 
sonally liable for the proportionate price 
of their own shares. | 
in the sale-deed as t/64 and 8/64 respectively, 
1. e, 1/8th and 1/8th. each. Mu. 

The nezi - poiat raised- is the question of 
whether any interest is to be allowed: on.the 
Rs. 75,000, namely, the three-fourths of 

(7) 8 A. 462; A. W, N. (1886) 214. a ges 
je) 80 Ind, Cas; 960; 5 Lah. 80. A, I. Ry 1924-Laf, 


' + 
. 


Their shares are given . 


*his sharé shall 
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Rs; k -00,000 . whine -In: -the : 8ale-deed- : was 


annas four percent.permensem. The learned: 


Counsel: for the appellants contends that.the 
vendors- -plaintiffs have all. along. remained 
d 

iberest is due because the clause for interest 
contemplated that. the property had passed 
to the defendants from the plaintifis-vendors. 
This is:correct and the learned. Counsel for 
the respondent could only argue that 
interest should be given by way of damages. 
But there: is no prayer on the' record to 
award damages and the interest is- not 
claimed by-way of damages but was claimed 
as;interest under the terms of the sale-deed. 
İt- follows, therefore, that the appellants are 
B not Hable to pay interest at.all. 


The. snl therefore; is that I aol 
accept: ‘the appeal. of: the appellants to..the 
extent of holding that they are’ only per- 
sonally liable for proportionate: price of 
their. shares and: are. not: liable for any 
“interest... The learned "Counsel for the 
appellants- further contended. that. this 
decree: should. not. make the appellants 
personally liable until the property: has 
been:sold and it was known what the-deficit 
in price, if any, was. .In -other words, that 
the decree should be drawn up ini the form. 
of a.mortgage-decree and it should be left 
open to: -the-plaintifis to apply to the Court 


fora personal. decree, for the : balance, if 


any, found -due. ` Thẹe-learned - Counsél for 
the respondents: did: not- contest-this point, 
and the decree will, therefore, be drawn up 
in: ;the form ~ of. a -~ mortgage-decree,; it 
being left open to the plaintiffs to apply 
to the Courtfor a personal decree for the 
balance, if any, found due from.the present 
appellantes. to the extent indicated above.” 


I would leave the parties to “bear their 
own costs in this appeal. 


Zafar Ali, J.—I agree. 


BL Appeal accepted. 


+, NAWAB BIBI V. BHER ZAMAN. 


ossession-of the land, and,. therefore, no 
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LAHORE: HIGH COURT. E 
t Seconp Orvir. APPEAL No. 2186 oF 19297 : 
. ‘January 2,:1930, > | | 
Present: —Mr. Justice Tapp: wg 

:: Musammat:N AW AB. BIBI AND OTHERS 
— DEFENDANTS—APPELLANTS > “~ 

i versus l " 

^5 — SHERZAMAN-PariNTIFE— ." 

i l R88PONDENT, - Goe 
. Civil Procedure Code (Act V of 1908), s: 100--Pun- 
jab Courts Act (VI of 1918), s, 41—Second. appeal— 


Finding of fact partly based on eee ha aya 
Interference—Hvidence Act (I of 1872), .ss.. 69, ?4— 


Public:document—Report to: Police regarding meee 


—Secondary evidence, admissibility of. . 

A finding of fact based partly on inadmissible done 
mentary-evidence is binding in second appeal where 
it is not solely or mainly'based on such evidericé and 
it'is possible: that. the Gourt would have: come: "to 
Es same.conolusion even.if it-had‘excluded that: evi- 

ence. 

Lajpat Rai v. Faiz Ahmad (1), distinguished... 

" Obiter.—4A report made to the Police té:be a publie 


‘document: under.s. 74. (1): (0), Evidence Act, must Be 


either covered-by s. 154 or s. 155, Criminal Procedure 
Code, ors. 44 of the Police Act. Therefore, a report 
made to the Police by à lady that she is.the wife of a 
partieular person is not a public document, ` 


Second -appeal from a deas of 
the District J udge, Jhelum, dated the’ 29th 
July, .1929, affirming. that of -the Subordi- 
nate Judge, Fourth Olass, Pind -Dadan. 
Khan, dated the 22nd March, 1929. . 


Mr: Aziz Alimad, for the ‘Aopellanta: M 
Mr. Ram Lal Anand, for the Respondent, 


E UDGMENT.—The plaintiff. respond: 
ent Sher Zaman obtained ‘a decree: for 
restitution of conjugal rights ` against 
Musammat Nawab Bibi whom hé dlleged 
to have married on the 25th December, 1928; 
and for the usual injunetion ‘against, the 
other ten defendants. This decree being con- 
firmed on appeal -by the learned District 
Judge this second appeal has been pre- 
ferred by the defendants on ‘the ground: 
that certain ‘documentary evidence ` which: 
weighed the balance in -favour of thé 
plaintif was inadmissible and hence, as 
the granting of a decree in cases of this 


nature is discretionary one should: -nöt 
have been given in the circumstances. 


A preliminary objection was fined. thai 
the finding of the lower Appellate Court 
being one of ' fact could not be disturbed 
insecond appeal. Mr. Aziz Ahmad the 
learned Counsel for the appellants met 
this by citing’ Lajpat Rai v. Faiz Ahmad’ (1) 
in which a Division. Bench : of . this ‘Court, 


(1) 103. iud. Cas .889: 8 Lk 651; AT. RB, 1927 ah, 
448; 29 P. li R. 74. 


5 
- 


. BBG 
on a ‘Letters Patent Appeal held that 
a finding of fact based partly upon in- 
admissible evidence could not be main- 
tained and a remand by the single Bench 
for re-decision on the basis of the admis- 
sible evidence was rightly made, 


Now, in my opinion, the facts are not the 
same in the present case as it cannot be said, 
as it was in the reported case, that it is 
not possible to divine what value the District 
Judge would have attached to the oral 
evidence if the documentary evidence had 
been rejected. x | 


In the present care the learned District 


Judge after discussing the oral and docu-. 


mentary. evidence sums up as -follows:— 


. “Having given the matter my. very care- 


.', ful consideration I have no doubt that the 


balance :of- evidence is in. favour of the 


plaintiff, Besides the oral evidence which : 


is füirly well-balanced on each side, we 
have the evidence of the mother of the 
girl .which seems to me the most import- 
ant in the case and then we have a chain 
of documentary evidence supporting the 
plaintiff”. . 


In this “chain of documentary evidence” 
there are only two documents, viz., a report 
made to the Police by Musammat Begman 
the mother of Musammat Nawab Bibi 


(Ex. P. W. No.. 9-1) on the 11th September, 


1927, and another report madeby Musam- 


“mat Nawab Bibi on the 25th December, 


. plaintiff (Ex. P.-1) which are 


1927, that she had been married to.the 
objeeted 


» to being inadmissible in evidence. 


— 


A careful consideration of the passage 


-from the judgment of the learned District 


Judge quoted above leads me to the opinion 
that his finding in favour of the plaintiff 
was not based solely or mainly on the 
documentary evidence andI am not pre- 
pared to hold that. he inclined in favour 


of the plaintiff entirely on the weight he 
‘attached to the two documents objected 


to as inadmissible. I do not think. the 
conclusion arrived at is susceptibleof this 
construction. As urged by Mr. Ram Lal 


“it was the testimony of the mother of 


the girl fully supporting the other oral 
evidence which weighed a good deal with 
the learned District Judge and it was this 
first and the documentary evidence next 
which turned the scale in favour of the 


o plaintif, EUM 
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I would hold, ‘therefore, that the conclu-. 


.Bion reached by the learnedDistrict Judge is 


afinding of fact based on perfectly good 
and admissible evidence and as such can- 
not be interfered with on second appeal, 


In the circumstances it is unnecessary to 
determine whether the two documents’ 
objected to are or are not admissible in 
evidence. 


I may, however, briefly note that I am 
inclined to the opinion that they would 
be inadmissible as they are not public . 
documents within the meaning of cl. 
(iii), sub-s. (i) of s. 74 of the- Evidence 
Act as reports of the nature in question ` 
are not covered by ss.154 and 155 of the 
Oode of Griminal Procedure or s. 44 of the 
Police Act V of 1861 and secondary evid-. 
ence of their contents could not be given 
under cl. (e) of ».65 of the Evidence Act.. 
Further the two documents in que&tion,, 
even if otherwise admissible do not appear” 
to have been certified in accordance with 
the provisions of s. 76 of the said Act. 


It was also urged that the learned District 
Judge had not given any finding inre- - 
gard to the injunction ‘granted by the. 
trial Court but I think that his final con- 
clusion that he finds no justification for- 
interference with the finding of the first 
Oourt may be taken as dealing with and 
disposing of this matter also. 


For the above reasons I dismiss the 
appeal with costa. | 


RL Appeal dismissed. | 


LAHORE HiGH COURT. 
LerrErs Patent ÁPPEAL No, 252 or 1925, 
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solvency Act (V of 1920), ss.2 (f), 58—'Transfer of 
property, meaning jof—Partition of joint property, 
whether transfer. = 

In the case ofa joint Hindufamily, though only 
the estate of the insolvent father vests in the 
Official Receiver, the latter stands in the shoes of the 
insalvent father.and can deal with the joint property 
including the shares of the minor co parceners in 
the same manner and to the same extent asthe in- 
solvent father could do. 

' Sat Narain v. Behari Lal (1), referred to. : 

Khem Chand v. Narain Das (2), Official Assignee of 
Madras v. Ramachandra Aiyar (3), Inre Balusawmy 
Ayyar (4), Balavenkataseetharama Chettiar v. Official 
Receiver, Tanjore (5), Bawan Das v. Chiene (6), Sita 
Lam v. Beni Prasad (T), Om Prakash v. Moti Kam (8) 
and Chairman, District Board, Mongher v, Sheodutt 
Singh (9), followed. 

Having regard to the definition of the expression 
‘transfer of property’ contained in s. 2 (f) of the In- 
solvency Act there can be no real doubt that a parti- 
tion of joint family property may amount to a trans- 


2 property under s.53, Provincial Insolvency- 
et. j 


Rasa Goundan v. Arunachella Goundan (10) and 
Ramaswami Chettiar -v. Kathamuthu Thevar (11), 
approved. 


Indoji Jithaji v. Kothapalli Rama Charlu (12), dis- 
sented from. 


* Letters Patent Appeal against an order 
of Mr. Justice Zafar Ali passed in Civil 
pen No. 516 of 1925, dated the 24th July, 


Messrs. Jagan Nath Aggarwal and Mehr 
Chand Mahajan, for the Appellant. 

Dr. Mott Sagar,R. B, and Mr. Dev Raj 
Sawhney, for the Respondents. 


| JUDGMENT. | 

Broadway, J.—The following geneo- 
logical table will assist in an understanding 
of this case :— 


NARAIN DAS—- 
Musammat Ram Rakhi 


f ) 
Kalyan Das Kishen Ohand 
Musammat | 
Matto Devi Jagdish Chand. ` ° 
(minor). 


( | | 
Chiman Lal. Shiv Das. Lila wati, 


(minors). 





Narain Das diedin 1907 leaving himsur- 
viving his widow Musammat Ram Rakhi 
and his two sons Kalyan Das and Kishen 
` Chand who cams into possession of six 
squares of land and certain house property. 


Of the land it seems Musammat Ram 
Rakhi held two squares while the two bro- 


thers held the remaining four squares joint- . 


jy. EE 
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This was the situation when, in 1920, 
Kalyan Das commenced to get into debt 
and in a very short space of time became 
involved to the extent of Rs. 50,000 or so, 
most of which was charged on his share 
of the joint property both Jands and houses, 
"^ On the 14th of April, 1921, with the avow- 
ed object of protecting their shares of the 
joint property, Kishen Ohand for himeeif 
and hisson, Musammat Ram Rakhi for her- 
self and Musammat Matto Devi for hereelf 
and her mincr sons and daughter, entered 
into an agreement with Kalyan Das to have 
the estate ipartitjoned, Lala Niranjan Das, 
Vakil, being appointed as an arbitrator for 
that purpose. Lala Niranjan Das gave his 
‘award’ on the 29th of October 19-1, which was 
made a rule of; Courtand a decree passed 
in accordance with its terms on the 12th of 
November, 1921. 

By thisaward not only was the property 
partitioned between Musammat Ram Rakhi, 
Kalyan Das and Kishen Ohand but Kalyan 
Das share’ was further partitioned between 
him and his minor sone, : Kalyan “ Das being 
given halffta square and maintenance of 
Rs. 10 per mensem charged on the:one and 
a half squares, etc , allotted to his sons. | 

Onthe 5th of December, 1921, Kalyan 
Das applied to be adjudicated an insolvent 
oo so adjudicated on the 2nd of March, 
1922, : , : 

The Official Receiver, claiming that Kal- 
yan Das’ share had.vested in him and so 
much of the partition as related to the parti- 
tion of that share between Kalyan Das:and 
his sons was null and void, attached two 
Bquares of the land and sought to ‘bring 
them to salethrough the Oolleetor. - 

The minor sons objected and the Official 
Receiver wasordered to take steps ‘to get 
the partition cancelled. With that object 
in view the Official Receiver moved the 
Court on the 10th of January, 1924, under 
s. 53 of the Transfer of Property Act and 
8.53 of the Provincial Insolvency Act. 

The trial Court held that the partition 
amounted fo a transfer of property and 
annulled the same “so far as the. property. 
allotted.to the insolvent and his sons is con-- 
cerned” and declared that “the two squares 
and the house allotted to Kalyan Das and 
his sons are liable to be sold by the Official 
Receiver subject to the condition that the 
house allotted to the sons shall be sold 
subject to the right of residence of ingol- 
vent’s: mother anl wife as given by the 
award. ee 
. Both parties preferred appeals to the 
District Judge who agreed with the trial ' 
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Oourt:in annulling: ‘the’ partition: so far as 
it related to.Kalyan Das’ share, but held that 
the.house in question was not liable to any 
right of residence so ad as Musammat Mato 
‘Davi was concerned.. 

Against. this.the sons preferred a second 
appeal to this Oourt urging (1) that an order 
of adjudication against a father did not 
vest his sons’ interests in the joint family 
property in. the Official. Raceiver’ and (2) 
that the. partition of a. joint Hindu family 
property did not amount to a transfer of 
property. - ! 

"The ap peal proved successful, Mr. Justice 
Zafar Ali holding that the firat contention 
was. concluded in the appellants’ favour by 
the decision of their Lordships of the Jadi- 
cial Committee in Sat Narain v. Behari Lal 


(i)and that the partition in this case was ' 


not a transfer of property to which s. 53 of 
the Insolvency Act could apply. 

“A gaingt this decision the Official Receiver 
ix preferred this appeal wader cl. 10 of the 
Letters Patent. 


| Now: since the ‘decision in Sat NORD: 
Behari Lal (1), the position has been made 


clear and it hasever since been recognised. 


that though only the estate of the insolvent 
father vests in the Official Receiver, the 
said Official Receiver stands in the shoes of 
the insolvent father andcan deal with joint 
property including the shares of the minor 
co-parceners in the same manner and to-the 
same extent as the insolvent father could, 
vide, Khem Chand v. Narain Das (3), Official 
Assignee of Madras v. Ramachandra Aiyar 
(3), In re Balusawmy Ayyar (4),Balavenkata- 
aeetharama, Chettiar v. Official Receiver, 
Tanjore (5), Bawan Das v. Chiene (6), Sita 
.Ram v. Beni Prasad i ), Om Prakash v. a ott 


5 


(1) 84 Ind. Cas, 883; 6 Lah. 1; 47 M.L.J.857; 10 
A. L.R. 1332; A. LR. 1925 P.O. 18; (1925) 
(4: 93A. L.J.85; L.R. 6A. (P.G)1; 26 
.R. 81; 27 Bom. L. R. 135; 21 L. W. 375; 1 Lah. 

500; 10. W. N. 916; 29 O. W. N. 707; 52 I. A. 22 
(P. O), 


Mok Ind. Cas. 1022; 6 Lah.493; A. I. R. 1926 Lah. 


NO 68 Ind, Cas. 898; 46 M. 54; 16 L. W. 559; (1922) 
M.W. N. 653; 43 M. L. J. 569; A. LR. 1923 Mad; 


B5. 
(4)80 Ind. Cas. 108; 47 M. 87; 19 L. W. 86; 46 M, L, 
J. 86; (1924) M. W.N, 94;A. I. R. 1924 Mad. 411. 

(5) 97-Ind. Cas. 825; 49.M. 849; 51.M. L. J 269; 24 
L, W. 345; (1926) M. W. N. 743; A. L R, 1926 Mad. 994 


(E. B.). 
(D 64 Ind. Gas, 976; 44A. 316; 20 A.L J. 155; A. 


R. 1922 All. 79. 
84 Ind. Oas. 790; 47 A. 263; 22 A. L. J.- 1097; L, 


EE 109 Oiv; A. 1 R, 1925 All 223, 
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Ram (8) aud. Chairman, District. Board, M 01”. 


gher- v. Sheadutt Singh (9). 


. In the circumstances of the present case; 


therefore, the Official Receiver could attach 
and sellthe interests of the minor sons of 
Kalyan Das. 
endeavoured to do and the entire two squar- 
es that "had fallen to Kalyan Das and hig 
sons were attached and the 
asked to efféct their sale. 
by the sons the Oificial Raceiver was: direct- 
ed to- take steps under s. 53 of the Provincial 
Insolvency Act which has led , to the pre- 
sent. proceedings, and the.only question. left 
for determination is whether the partition 
in the present cass amountsd to a. transfer, 


This, as already set.out; hé 


Collector was 
On án obj ection 


of property within the purview of that 
‘section. 
. Forthe Official: Receiver reliance is placed 


on, Rasa Goundan.v.. Arunachella, Goundan 
(10) and Ramaswami Chettiar v. Kathamuthu 
Thevar (11) 
these cases the view- expressed. by Spencer 
J., in Indoji Jithaji v. Kothapalli: ‘Rama! 
charlu (12), which found favour with Zafar 
Ali, J., was not accepted. 


and it is pointed out that in 


All ' these decisions dealt with 8. 53. of 


the Transfer of Property Act and the later 
authorities appear to me fto be more in 
consonance with the true interpretation of 


-that section. 
Further; in my judgment, having regard 


to the definition of the expression “transfer 

. of property” contained ins. 2 (f) of the In- 
solvency Act there can .be no real doubt 
that the transaction in question amounted 
to a ‘transfer of property" which fell within 
the mischief contemplated ‘by s. 53 of the 
Provincial Insolvency Act. 


I would, therefore, accept this appeal and 


getting aside the order of the learned 
Judge in” Chambers, restore that of the 
Eun. District Judge with costs through- 


“Shadi Lal, C. gas concur. ` E 
Appeal allowed. 
(8) 64 Aa 175; 48 A, 400; 24 À. L. J. 417; À. I 


R. 1926-Al 


(9) 98 Ind. Cas. 364; 5 Pat. 416; “ALL R.1926 Pat 


488; (1926) Pat. 321; 8 P. L. T. 2 


(10) 72 Ind. Cas. 978: 44 M. L. T 513; 17 L. W. 613; 


(1923) M. W. N. 320; 32.M. L. T. 344; E L R. (1923), 
Mad. 577. 


. (11) 97 Ind. Cas. 70; 24 L. W. 180; (1926) M. W. N.’ 


og) 54 Ind. Cas, 146;10 L. W .498; 27 M. L, T, 


* 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
' Frest Orvit APPEAL No. 34 or 1926. 
TE November 6, 1929. i 
Present:—Mr. : Percival, J. O., and Mr. - 
. Barlee, A. J. C. | - 
Firu or EBRAHIM PIR. MAHOMED— : 
l APPELLANTS | 
versus | 
_. : GANGARAM AND ANOTBES&— RESPONDENTS. 


Nuisance —Injury to property through vibration of 
"engine, whether | actionable—Defences—Coming to 
 muisance—HRemedy by injunction, 

It isan actionable nuisanceto cause vibrations by 

an engine orotherwiseand thereby injure the pro- 
-perty of another. [p. 291, col. 1.] 

Shelfer v. City of LondonElectric Lighting Co. (2), 

. Struges v. Bridgman (3) and Hoare & Co. v. McAlpine 
Sons & Co. (4), relied upon. 

It is an ineffectualdefence to say that-a nuisance 
“was in existence previously to the plaintiff erecting a 
' house near the nuisance, though, : whether it is a 
nuisance or not will depend upon the locality in which 

the house is situate. |ibid.) . 
_ Tipping v. St. Helen's Smelting Co, (5) and Sturges v. 
Bridgman (3) and Bliss v. Hall (6), relied upon. 

Ifan injury is a continuous one, the Court . will not 
refusean injunction because the actual damage is 
slight. [ibid.] ` 

Attorney-General, v. Cambridge Gas: Company (7), 
relied upon. . 

- Per Barlee, A. J. C.—In India, Courts-are not bound 
to follow the ruling of St. Helen’s Smelting Co. v. 
. Tipping (8),as circumstances havé changed since the 
.- rules of Rylands v.Fletcher (1) and St. Helen's. Smelt- 
ing Co. v. Tipping (8) were formulated. Land in cities 
'' has special situation value.and there is no reason for 


1 


' - allowing people to have the advantage of the proximity. - 
`` of their fellows and to expect the freedom from inter- 


ference of the country; and there'is no logical dis- 
tinction between a nuisance which diminishes personal 
‘convenience and one which. affects. property. As a 
matter of fact, both ordinarily affect the value of pro- 
perty, for the proximity of an oil engine may not only 
cause material damage but maydepreciate the letting 
. vale ofa house. [p. 293, cols. 1&2.) . 

Appeal agaiust the judgment and decree 
‘of Mr. Tyabji, A. J. C. . E" 
- Mr. Dipchand Chandumal, for the Appel- 
lants. . l l = 
Mr.-Tahilram Maniram, for the Respond- 


enis, 
JUD GMEN T. 


Percival, J. C.—This is an appeal 


. against the:aecree of Mr. Tyabji, Additional 
. Judicial Commissioner, granting an injunc- 
..tion restraining the second defendant, who 
is the present appellant, from so working 
his flour mill as to cause damage to the 
plaintiff's property. The learned Additional 
Commissioner also held that the working of 
. the engine-caused damage tothe plaintiff's 
. property.if it worked more than 200 revolu- 
tions per minute. The result of this finding, 


taken-with the injunction, has the effect of | 


providing that, unless: some ‘altération is 
19 
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made: in the existing arrangements (which 
point will be discussed later), the deféndant 


has been prohibited from working his mill 
. at more than 200 revolutions a minute. The 


defendant No, 2 has also-been directed to 
pay damages to-the extent of ‘Rs. 700 to 
the plaintiff for the injury already caused 
to his building. ` The question of damages 
has, of course, been discussed in this appeal, 
but the main discussion has been on the 
question of the- injunction. It may further 


be noted that in the courseof the arguments 


of the learned Pleader for the appellant, the 
Pleader admitted that the appellant did not 
wantto work at & rate of more than 220 
revolutions a minute. So the main dispute 
narrows itself down to the question whether 
defendant No.2 (the appellant) should be 
allowed to work at 220 revolutions a minute 
or should be restricted to 200 revolutions a 
‘minute, Defendant No.1, the landlord of 
defendant No. Z, drops out of consideration 
in this appeal, The question of ‘the’ per- 
sonal comfort ofthe plaintiff also drops 
out in this appeal; we are conceined now 
only with injury to his property. — ^. > 

Coming then to the facts, so far as they 
affect the points remaining for consideration 
in this appeal, defendant's house originally 
had a camel-grinding mill. In 1912 or 1913 
‘an oil engine wasinstalled, andin 1917 or 
1918, the existing oil engine of about.35 
horse power was installed, and has been 
working, in the same manner as it then 
‘worked, up tothe date of the filing of the 
suit. The house in which the oil mill was 
installed was surrounded by other houses, 
but the owners thereof took no objection to 
The surrounding houses were 
ground floor houses. It was only when the 
plaintiff built’ a four storied hou:e. next to 
the house in which the mill stood’ that the 
trouble occurred. The vibrations were felt 
inthe upper stories of the building and 
cracks occurred in the building, which, 
according to the plaintiff, were due to the 
vil rations. 

Anumber of expert witnesses, namely, 
‘Engineers, have given evidence, as well as 
the President and the Health Officer of the 
‘Municipality. The learned’ Additional 
Judicial Commissioner, afterconsidering all 
the expert evidence, came to the -conclusion 
that the most weighty evidence’ was that’ of 
Mr. Brow, who formerly worked for the 
Municipality and row works for the:Port 
‘Trust, and he has generally adopted ‘hia. 
evidence, Before coming to: Mr. Brow'g 
evidence, however, it may’ bé noted-that it 
is quite cleareven from non-expert évidenca 


-— 


` 
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that the mill when working at-a con- 
giderable speed, causes vibrations on the 
upper floors. of plaintiffs house, For. 
instance, Dr, Shroff, the Health Officer (Ex. 
18, L. 11) says :— 

“We found that on the top floor there was 
a great deal of vibration caused by the 
working of the mill. in Amersey Btreet. We 


Saw a hat-stand on which were clothes 


hanging and these shook synchronously 
with the vibration.................. On the shelf 
some bottles had been put and they 
were rattling...............The personsliving | 
in the house musthavea constant apprehen- 
sion that the house may collapse". 

Accepting, therefore, the view that the 
mill when worked fast does cause vibrations 
on the upper floors of the plaintiff's house, 
we come to the main points, namely: 

I. Have the vibrations, due, to the mill, 
caused the cracks in plaintiff' 8 house, and 
is the continued working of the mill at a, 
fast pace likely to cause more cracks and 
more injury to the building? and  . 

II. Is the injury to the plaintiff's building, 
even if caused by the vibrations, due to the 
faulty construction of plaintiff's building, as 
alleged by the defendant? 

At this stagewe may consider the evidence 
of Mr. Brow. He states, (Ex. 10, L. 24):— 

"I found the whole building shaken when 
the engine was working. I looked at 
the water tank on the top ofthe building 
and found the water rising. and falling about 
4 ofan inch. I found a number of cracks. I 
found two bad cracks-on the west side_of the 
building andone bad crack on the “south 
side and also several minor cracks, Í think 
these main cracks were ‘due tothe vibrations 
of the engine. These cracks do not, I think, 
‘cause any apprehension of immediate 
collapse: of the building, but if it continues 
there is certainly a danger of the whole 
building collapsing.” 

Taking the evidence as a whole I think 
that there is no doubt that these conclusions 
must be accepted, namely:— 


l. The cracks aredue to the vibrations. 


rm by the rapid working of the engine, 
an 

2. If the engine continuesto work rapidly, 
there isa danger of the whole building 
collapsing. 
, We may also accept the view of the 
learned Additional Judicial Commissioner, 
that, when the revolutions do not exceed 
200 per minute, the, vibrations are not 


` gerious. This is in accordance with, the 
evidence al eter hos withessy, My. 
Mecdonsld,. | 
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We now come to the main defence'on the 
facts, namely, that, even if the vibrations 
did cause the cracks, still they caused them 
only because the plaintiff 8 building was 
badly built and unstable; in. other words 
that there was contributory negligence on 
the part of the plaintiff. 

Now, ithere is some evidence to 
support that view, for instance, that of Mr. 
Sethna, the present Executive Engineer of 
the Karachi Municipality, who states regard- 
ing. plaintiff's building (Ex. 40, line J23):— 

“The frame structure of the building -18 
very bad. It is not of average. quality". 

When, however, we take the evidence as . 


a whole. it appears that the building, while 
not above the average in strength, 
_ abnormally weak, Turning again to Mr. 


is not 


Brow's evidence, he says, (Ex. 10, line 13):— 
“I... examined the whole of .plaintiff's 
‘house, It appeared to me to’ ‘be substan- 
tially built." | 
And again line 16:— 
"I think the plaintiff's building is a 
‘good: and substantial building in an aver- 


age sense” 


It is contended that the plaintiff de- 
viated from the original plans, that he 
used no architect to supervise the con- 
struction, and that the foundations were 
not deep enough. The fact, however, re- 
mains that the house was passed. by the 
Municipality, that itis like the ordinary 
kind of house erected in that locality, and 
that there is no reason to believe that it 
would have had .cracks or would have 
‘been in danger of falling, if-it had not 
teen for tbe flour mill next door. | 
` Coming then to the legal question whe- 
theran injunction should have been grant-' 
ed, having regard to the facts found by 
the learned Additional Judicial Commis- 
sioner, with whom we also agree. 

‘As to the, law the learned Additional 
Judicial Commissioner has quoted from the 
judgment of Blackburn, J., approved by 
the House of Lords, in the leading case of 
Rylands v , Fletcher (1), regarding damage 
caused b» fumes and noisome vapours, . 
ete. The same provisions apply to dam- 
age caused by vibrations, vide, Shelfer 
iv. City of London Relectric Lighting Co 
(2), Sturges v. Bridgman (3) and Hoare d 
Co. v, Mc Alpine Sons & Co. (4). 


(1) 3H. L. 330; 37 L. J. Ex. 161; 19 L. T. 220, 
RO. (1895) 1 Ch 281; 64 L J. Ch. 216;.12. R. 112; 72 


Deg (1819) 31 Ch. D. 852; 48 L. J. Ch, 785; 41 L. T. 
219; 28 200. 


(4 (1928) 1 Ob. 167; 92.1. J. 
EI GEELRG D Y 128: LT Ny. 
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From these cases it is clear thata man 
is liable: if he causes vibrations by an 


engine or otherwise, and thereby injures 


the property of another. 
Two other points, however, arise: 
1. If the nuisance was in existence previ- 
bal can aman complain if he subsequent- 
ly erects his house near the nuisance (as 
in the present case)? and 

2. Should any injunction be genah Or 
only damages? 

In regard to the first of these two points 
Pollock in his book on Torts observes:— 

“It was at one time held that if a man 
came to the nuisance, as was said, he had 
no remedy: but this has long ceased to be 
law as regards both the remedy by damages 
and the remedy by Se Tipping v. 
St Helen's Smelting Co. (5). The defendant 
may in some cases justify by prescription 
or the plaintiff be barred of the most 
effectual remedies by acquiescence. But 
these are distinct and special grounds of 
defence; and if relied on must be fully 
made out by appropriate proof". (Such 
defences ‘it may be observed have not been 
made out in this case), Sturges v. Bridgman 
(3), mentioned abové, is to the same effect; 
so also Bliss v. Hall (6). Of course, it is 
affected to some extent by the question 
where the mill is situated. In this case the 
flour mill isin the middle of Karachi, 
surrounded by houses. 

Ooming next to the question whether 
an injunction should be grantedor only’ 
damages, this, of course, depends on the 
circumstances of each case. Here the 
nuisance was likely to cause more and 


-more.damage to plainiifl's building, as it 
As mentioned above, Mr. Brow . 


went on. 
observes: 

“If it continues, there is certainly a danger 
of the whole building collapsing". 

This is, therefore, clearly a case for in- 
junction not for damages. If thei injury is 
cortinuous, the Court will not refuse an in- 
junction because the actual danger is slight 
Attorney-General v. Cambridge Gas Company 


(7)J Ooming now to the form of injunction 


granted by the learned Additional 
Judicial Commissioner, it is argued that 
it is open to objection in two ways:— 
1. It is not possible to regulate exactly 
the number of revolutions per minute, and 
9.If the defendant builds a wall witha 


(5) (1865) 1 Ch. 66. ; 
(6) (1838) 5 b 900; 4 Bing.(N.C) 183; 6 D.- BP, 


Ò. 442; 1 Arn. 18; 7 L. J. O. P. 122; 2 Jur 110. 
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has not been much 
` Court. 


(7) UE Chi 71; 38 L. J. Oh. 94; 19 L, T, 508; 17 
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deep foundation between the engine and tha. 
plaintiffs house he may be able to prevent 
the vibrations from spreading to plaint-. 
iffs house, and in that case there would ba. 
no objection to defendant's working the: 
engine at higher speed. 

On the first'of these points it does not 
appear that any advantage would be gained 
by simply laying’ down that defendant 
must work the mill so as not to cause 
damage to plaintiff's property. The limit 
of 2U0 revolutions, up to which defendant - 
may work the’mill, seems rather to be to the: 
benefit of the appellant than otherwise. 

In regard to the second point, no doubt, 
if arrangements were made to prevent the 
vibrations spreading to plaintiff's house, 
plaintiff would not mind, nor would he’ 
have any right to mind, the number of 
revolutions of the mill. Thecontingency, 
however, had not arisen, and has. not. 
arisen even now. It is true thst defendant. 


 built& wall between the engine and the. 


plaintifi’s house, but it was not big enough. 
or deep enough to prevent the ;vibra- 
tions from spreading, and does not: seem’ 
to have done any good in this respect. 

We, therefore, confirm the decree of the 
learned ‘Additional Judicial Commissioner’ 
so far asthe question of a jpapnon 18. 
concerned. 

There. remains the question of . the; 
Rs. 700 damages granted by the learned: 
Additional Judicial Commissioner to the 
plaintiff. : 

On this point, as observed above, there. 
argument in this’ 
So also in the Oourt: of the: 
learned Additional Judicial Oo mmi&sioner 
it seems to have been a side issue from 
the remarks made at the end of the judg- 
ment of the learned Additional Judicial 
Commissioner, namely : 

"Before I concluded my judgment it 
was urged upon me by Mr. Dipchand 
that the finding I have given on issue No.7 
should’ not ba given as the plaintiff did 
not claim in the course. of the trial, or 
when the evidence was being given, any 
damages. My impression is to the con-. 
trary. I think it was throughout claimed 
that the plaintiff should .be indemnified 
for the “damages already caused to. his 
building.” 

This shows that the matter was at least. ` 
not much discussed there. The reason. 
why the figure Rs. 700 was selected, waa, 
no doubt, the evidence of Mr,- ‘Brow, which 
was as follows :—at line 44:— |. T 

"Ihe cracks should be patched: up - in. 
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Rs, 700 or Rs. 800, I should think ; but to 
. repair the building so as to make it what 
^it was, half the house would have to be 

pulled down and re-built," | 

The learned Pleader for the respondent 
contends in this appéal that damages must 
be largely a matter of guess work; and 
. that he relies on Mr. .Brow's estimate. 

He also states that he has no account 
of the actual expense incurred. On the 
. Other hand, it urged on behalf of the 
appellant that proper accounts should have 
, ‘been putin, and that damages should not 
be given on mere guess work. , 

1 am disposed to support the latter 
view, especially as I think that. there is 
a certain amount of 'hardship to the 
appellant having to reduce, the . velocity 
of. his mill which had been going on 
without any hindrance for some years 
` until the plaintiff built his house. Hayv- 
ing regard to all the facts, therefore, I 
am ofopinion that damages should not be 
granted to the respondent. The decree is 
‘modified, therefore, to the extent that 
damages are not granted. M 

As. both sides have won partly in this 
appeal, each party should bear his 
own ‘costs of this appeal, 
to get half his costs in the lower Oourt. 

Barlee, A. J. C.—I agree with the 
finding of the trying. Judge that the 
vibrations set up by the defendant's oil 
engine have caused appreciable. damage to 
the plaintiff's building, and will cause 
greater damage ifthe engine be worked ata 
greater speed than 200%"revolutions. per 
minute.:I agree also that the plaintiff's 
‘house is not proved to be abnormal, con- 
sidering the conditions which obtain in 
‘Karachi and particularly in the quarter in 


which he lives. This beingso, any act on. 


the part of the defendant which causes it 
sensible damage is anuisance and must be 
restrained, That appears clearly to be the 
law, and the questions whether the defend- 
ant is an insurer and responsible for damage 
as such and whether there is a legal 
distinction between acts which affect 
property and acts which only cause dis- 
-' comfort, do not really arise in this case. 

Nevertheless, since these questions have 

been discussed ab the bar and the legal 

aspect of the case is one of great interest 

and importance, I may perhaps say. a word 
| Or two about 2 or 3 of the cases’ which have 


c ` 


. been cited. 


: The learnéd-Additional Judicial Commis- 


sioner quoted Rylands v. Fletcher (1), With 
„espect, I think -tbat it hag: no application, 


ixo 


FIRM OF EBRAHIM PIR MAHOMED v, GANGARAM, 


The plaintif. 


1931. 0, 1930 


The real rule in that case ise, not that an 
owner is responsible for damage to his: 
neighbour's land arising from the user of 
his own, but that he isan insurer of his: 
neighbours against; damage done ‘by 


certain agencies such as water.- Thisisa .. 


hard rule and. has been much restricted 
in its operation by exceptions. In 
India it seems to have been applied to 
water cases and not others. (See list of 
cases inthe commentary of Ratanlal Tha- 
kore) and will probably be confined within-- 
strict limits. So far as this case is concern- 
ed, itis governed by the principle : volenti 
non fit injuria and by the principle, that 
the.interests of individuals must give way 
to the common good. In his judgment in 
the Exchequer Ohamber, Blackburn; J., 
expressly excepted from the operation of 
the rule cases of torts to the’ person on the 
ground that certain necessary operations 
cannot be condueted in  civilized .com- 
munities without risk of injury. It is 
difficult tosee why that exception need be 
confined to torts to the person. B 
The other case to be mentioned is that of 
St, Helen's Smelting Co. v. Tipping’ (8). It 
was argued by the Attorney-General that 
an action in the'casé would not lie for a 
reasonable use of the right every man has 
of enjoying his property, and that, when 
by the use of -certain manufactures a neigh- 
bourhood, is denaturalized, a person who 
comes into ‘that neighbourhood cannot 
complain if what was done there is con- 
tinued. The. case was one of damage to 
property, and the Lord Chancellor, whilst 
ruling thatthe question whether interference 
with comfort is a nuisance, must depénd on 
circumstances, held that ‘‘when the result 
ofa trade is a material injury to property, 
then there unquestionably arises a very 
different consideration" and’ that, “the 


submission which is required by persons ` 


living in society to that amount of dis- 
comfort as is required for the legitimate and 
free exercise of the trade of their neighbours 


would not apply to circumstances -the . 


immediate result'of which is sensible injury 
to the value of property". JEN 
` That case was decided aslong ago as 1865. 
Ihe most recent case cited is that cf 
Hoare & Co. v. Mc AlpineiSons & Co.(4). It ig 
a decision of a single Judge but is important 
as the facts of the case were similar to those 
in this case. An old building belonging to 
the plaintif was damaged by building 


' (8) (1865) 11 H. L. Cas. 642; 35 1 


J. QB, 86; 
Jur. (N: $.) 785, 12 L. J, 716, 13 Doe 


39 L. 
W. E. 1083, i 
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operations which set up vibrations. It was 


contended that the vibration would not have | 
caused damage to a normally constructed . 


building; and that the case being one of 
nuisance the plaintiff should have made out 


such a nuisance as would affect normal 


persons or buildings of normal stability., 
Mr, Justice Astbury held that the defend- 


ants had caused damage and then dealt with . 
the plea that the defendant could not be. 
held liable for what they were entitled in the , 


ordinary course to.do by reason of theunstable 
“ character ofthe plaintiff's building. After 
considering the cases of Grosvenor Hotel Co. 
v. Hamilton (9j, Robinson v. Kilvert (10), 


Eastern and South African Telegraph Co. v., 
Cape Town Tramways (11) and Kine v. Jolly . 


(lz) he assented to ‘the: proposition of law 


that a man cannot “limit the operations of. 


his neighbour on his own land or increase, 


his neighbour's liability by putting his. 


property for his own purposes into a 
structural condition in which it is more than 
ordinarily liable to be affected by his 
neighbour's legitimate operations’. 
Thig.case indicates the differences between 
the views of 1865 and 1923, the views of a 
generation in which property was sacrosanct, 
and .those of a, business generation. 
Astbury, J. had not to give. effect to his 
view ‘and perhaps could not have done 
80. But.in India weare not bound to follow. 
the ruling of. St. Helen's Smelting Co. v. 
Tipping (9) and speaking for myself lam 
prepared in -a proper case to adopt the view. 
of Hoare & Co. v. Mc Alpine Sons & Co. (4) 
for it seems to me that circumstances have 
changed since the rules of Rylands vV.. 
Fletcher (1) and St. Heien's Smelting Co. v. 
Tipping (8) were formulated. It must be 
borne ‘in mind that land in cities hasa 
special situation value and I can see no 
reason for allowing people to have the 
advantage of the proximity of their fellows 
and to expect the freedom from interference 
. of the country; and I can see no logical 
distinction between a nuisance which 
diminishes personal convenience and one 
_which affects: property. As a matter of 
fact both ordinarily affect the value of 
property, for.tbe proximity of an oil engine 
may not only cause material damage but 


' (9y (1894) 2 Q. B.:836; 63 L.J.'Q. B.661;71 L.T. 
362: 49- W.R. 626. ED ! 
- (10): (1888) 41: Ch. D. 88; 58 L. J. Ch. 392; 61L.T. 
60; 37. W. R. 545. | 

- (11) (1902) A. O. 381; 71 L. J. P. 0.122; 86 L. T. 
451, 50 W. R. 657. 

(12). (1905)-1 Gh. 480; 74 L. J.. Ch. 174; 92 T. "T. 209; 
5: W. R.462; 21 T. L. R. 128. 
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house. 


no steps to prevent it. 


“registered. [p. 295, col. l.] — - 
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may’ depreciate the letting value. of 4. 
Nevertheless considering the -circum-: 


stances ofthe present case, the plaintiff must 
succeed, for his house is not abnormally : 


‘ramshackle and he is entitled to protection 


for it. It is proved, too, that there are 
methods which might be adopted by: 
defendant to prevent the vibrations caused 
by his engine reaching the plaintiff's house, `. 
and it seems to be questionable. whether in - 
any circumstances an owner can claim  - 
responsibility for -the deleterious results of: 
his action. on the property of others if . 
damage is preventableand if he has taken 
However, this. point : 
has not been argued and need not be decid- 
ed. Onthe other grounds stated.I agree. 
with the order of his 
Commissioner. 


P. 3, A. Decree modified, 
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SIND JUDICIAL COMMIS- 
 SIONER'S COURT. "n 
ORIGINAL Civir Suit No. 60 oF 1929, ` 
January 17; 1930. 50 >> 
. . Present:—Mr. Aston, A. J.O. ` 
DEVIDAS ZOUKIRAM—PLAINTIFF 
versus | 
ALU WALIA BROTHERS —DEFBNDANTS.. 
. Registration Act (XVI of 1908), s. 17. (1) (d)—Lease 
for period certain—O ption to lessee. to con- 


‘tinue thereafter—Deed, whether requires registration. 


Where nothing remains to be done by the tenant, no 
fresh document being required nor any notice having 
to be given, and the tenant is-entitled to hold on so 


' long ashe continues to pay the stipulated rent-or 


render the stipulated service, the tenancy is one for a 
period exceeding’ one year and the lease ‘must be 

Where alease provided asfollows:—“The lease will run- 
for at least 6 months from date and hence if the lessees. 
happen to vacate the premises earlier they will still 
be liable to pay rent for the full period of six months., 
After the expiration of six months the lessees may 
continue. to occupy the premises at the aforesaid rent 
and onthe terris noted in this indenture as long as 
they may desire, provided they continue to pay them ` 
monthly rent strictly in advance for every month 
and observeand perform the conditions therein set 
forth and if they desire to discontinue the occupancy 
they will givea month's clear notice for the same 


tothe lessor. Incase of the lessor „happening to`. 


sell the building to any one at any time after expiry 
of six months from this day the lessees will be bound 


. to vacate the premises on receipt ofa month's clear 


notice for the same from the lessor:" | 
Held, that there was a present demise and that the . 
lease fell under s. 17 (1) (d) ofthe Registration Act, 
and required registration. [p. 296, co]. 2]. ` 
. Hand v. Hall, (1), relied upon; ] E, e 
[Oase-law discussed.] ; 1. ;; Y 


X bar. we 


honour the Judicial `. 
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Plaintiff. - 


Mr, Khanchand Gopaldas, for the Defend- - 


ant, - i 
. .ORDER.—Mr. Hakumatrai for the 
plsintiff has tendered in evidence. an 
-~ alleged lease. . l EUN 
Mr. Khanchand for the defendant has 
objected to the document being put in on 
iwo grounde, viz. (1) the document came 
within the provieions of s. 17 (1) (d) of the 
Registration Aet, XVIof 1908, and s. 49 of 
that-Act prohibits the document being re- 


ceived as evidence and (2) the document is - 


not duly stamped :— . 

.I will first deal with the question of 
registration. 
: The relevant clauses in the alleged lease 
are as follows :— i l : 

“Now the lessor doth hereby let and.th 
lessees do hereby take the upper three 
floors in their entirety (not the ground floor) 
ofthe aforesaid building at the monthly 
rent of Hs. 320 for a period which shall be 
at least six months as computed from this 
day on the following terms:  . 
"9. That this lease will run for at least 

6 months. from date and. hence if’ the 
lessees happen to vacate the premises earlier 
they will still be liable to pay rent for the 
full-period of six months, After the expira- 
tion of 6 monthsthe lessees may continue 
to occupy the premises at the aforesaid: rent 
and on the terms noted in this indenture as 
long as they may desire provided they con- 


tinue to pay them monthly rent strictly in - 


advance for every month and observe and 
perform the conditions herein set-forth and 
" if they. desire to discontinue the occupancy 

they will give a month's clear notice for the 
same tò the lessor. In case of the lessor 
happening to sell the building to any one 
at any time after expiry of six months from 
this day the lessees will be bound to vacate 
the premises on receipt of a month's clear 
notice for the same from the lessor”, 

The lease appears tome to have been a 
' lease for an indefinite period, i. e, at least 
6 months and as long as the.lessees (which 
term under the lease includes their- heirs 
executors, administrators and assigns) may 
desire, subject, after six months, to a’super- 
imposed term that in the event of the pre- 
mises being sold by thelessor the lesgor had 
the right of terminating the tenancy by one 
‘month's notice in writing. 


= (1) d877)2 Ex. D. 355; 46 L. J. Ex, 603: -: 
765; 25 W.R, 734, i FRE 603; -36 L. T. 


| | DEVIDAS ZODRIRM V. ALU WALIA BhcT^D^8, | 
Mr. Hakumatrai M, Eidnani, for the. 
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The leading ease on the point is the case: 
of Hand v. Hall (1) on which most of the 
Indian decisions are: directly or indirectly 
based. Lord Cairns while delivering the 
judgment of the Oourtof Appeal in Hand , 
v. Hall (1) observed :— . 

“The document we have to construe in this 
case runs thus: "Hand agrees to let and 
Hall agrees to take the larger room on the 
Bouth end of the Exchange, Wolverhampton, 
from the 14th February next until the fol- 
lowing mid-summer, 12 months". Stopping, 
then, there'can be -no doubt.that those 
words are words of present demise and if 
thedocument bad contained those words 
only, the’ defendant would have beccme' 
tenant from the 14th February to the fol-: 
lowing mid-summer 12 months, : The docu- 
ment, however, goes on “with right at the 
end of that term for the tenant by a pre- 
vious month's notice to remain on for three 
years and a half more’. By this latter part: 
of the.agreement an option is given to the 
defendant and must be exercised by him 
before it can be eaid that any interest bas . 
passed to him, It isa stipulation. that at 
his option on a notice given to the plaintiff, 
he snall not be.disturbed for three years and 
a half, Whereas there is not anything to be 
done by the tenant in the first part of the 
agreement to create & demise in the second 
part something bas to be done by him be- 
fore that part takes effect and until that is 
done it is impossible to tell whether a ten- 
ancy ‘shall come into force or not. I think, 
therefore, that itis absolutely necessary to’ 
divide the contract into two parts. I think 
the agreement is an actual demise with. a 
stipulation super-added that if at his option 
the tenant gives the land lord a notice of 
his intention to remain he shall have a 
der n of his tenancy for three years and a 

a I . 7 i 

Applying this reasoning to the , document. 
in the present suit there can be no doubt 
that the words: contained in it are words of 
present demise. And that the term of the 
lease was at least six months and a3 long 
thereaftar as the tenant, his heirs, executors, 
administrators and assigns (see preamble) 
might like to continue in occupation of the 
premises cemised. There was nothing 
further for the tenant.to do, if he wished to 
continue as 4 tenant after six months. He 
had to send no notice. He had to get. no 
Íresh lease executed, all he had to do was to 
continue to exercise the privileges ofa tens. 
ant and observe the conditions of.the lease. 
In Hand v. Hall (1) thetenant if he wished 
to continue for the further term had to serve 
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a notice on the lessor. In the present case 
the notice had to be served if the tenant 


wished to terminate the tenancy, after six: 


months, 
. In the 
- dividing the contract into two parts, as in 
Hand v. Hall (1), does not arise. In Munshi, 
Lal v. The Notified Area of Baraut- (2) the 
Allahabad High Oourt defined the .term: of 
a lease as meaning “the period the lessee is 
entitled to continue in possession provided 
he fulfils all the stipulated condition", It 
is to be noticed that the term is not defined 
as‘the period for which both parties, viz., 
the lessor and lessee, are entitled to insist 
oo the lease continuing, Ifthe latter were 
the correct principle to apply, it would fol- 
low, that the lease in the present case 
would bea lease for six months. But the 
. Allahabad High Court in defining the term 
ofa. lease restricted its attention to the 
rights of the lessee. The principle applied 
appears to have been correct, for Lord Oairns 
in the leading case of Hand v. Hall (1) also 
directed his attention to the question, what 
interest passed to the tenant,.and whether 
anything remained to be done by the tenant, 
before he was entitled to continue asa ten- 
.ant for the extended term provided in 
“the document. | 

Where nothing remains to be done by the 
tenant no fresh document being . required 
. nor any notice having to be given and the 
tenant is entitled to hold onso long as he 
continues to pay the stipulated rent or ren- 
der the stipvlated service the tenancy is one 
fora period exceeding one year and the 
., lease must be registered. See Mulla's Re- 
gistration Act, page 53 and the cases there 
cited. The other cases cited on behalf of 
the defendant do not appear to me of much 
value, ! 

The old ease of Kisto Kalee Moonshee v. 
: Agemona Bewa (3) seems too vague to be of 
much assistance. Then it was held, that 
a kabuliyat:for one year, containing 8 pro- 
vision extending its term, could not be ad- 
mitted in ‘evidence, without registration, 
but the nature ofthe provision, by which 
the term was extended for more than a year, 
was not mentioned. z 

The decision in Venkatachalam Chetti v. 
Audhian (4) appearsto me to contravene 
the principles laid down in Hand v. Hall 
(1) ior the agreement provided that the 
lease was to remain in force until another 


ee 22 Ind. Cas. 933; 36 A. 136 at p. 179; 12 A.L, J. 


(3) 15 W. R. 170. i 
(4) 3 M. 358. 
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“patta” or lease was granted; in other words 
something remained to be done, for the 
tenant had to procure another “patta”, 

“In the-case of Higgins v. Nobin Chandra | 
Sen (5) the question of registration did not.. 
arise, The lease was for 5 years with a stipu- 
lation that the - tenant could. hold and 
possess the premises after the expiration of 
the term, and so long as he desired with an 
option reserved to the: tenant, throughout 
the lease, to quit the premises after giving 
one month's notice. The Court held that 
the lessee was entitled to hold and possess 
ihe premises all his life. 
. The cases relied on by the plaintiff do 
not appear to me to rebut the principle laid 
down by Mr. Mulla which is quoted above. 

In Apu Budgavia v. Narhari: Annajee 
(6).it was held, that a lease for a year, with 


. an undertaking by the tenant to continue 
'thereafter as a tenant if the landlord wished 


it, was a lease fora term not. exceeding & 
year. This is quite in harmony with Hand v. 
Hall (1) for the lease as was pointed out did 
not give the tenant any interest, exceeding. 
a year. The same applies to the case of 
Khayali v. Husain Bakhsh (7) for. at the 
expiration of the year the tenant according 
to the finding of the Oourt was a mere ten- 
ant at wil. Similarly in Khuda Bakhsh v. 
Sheo. Din (8) the tenants could be asked to 
quit at any time before the lapse ofthe 
term at15 days notice. In the case of 
Boyd v. Kreig (9) Trevelyan, J., held that a 
lease for one year containing an option of 
renewal fora further period of one -year . 
was nota lease for a term exceeding one 
year. The ground on which the decision. 
was based was that at the end of the year 
the tenant had to exercise theoption, before 
it could bé said that any interest. passed to 
him. The ruling of the Bombay High 
Court in Benin Menahim Yousaf v. John 
Poleologo (10) was tothe same effect.. See 


. also Basanta Charan Sinha v, Rajani Mohan 


Chatterjee (11). The lease in the case now. 
before me was.of a different nature. .It was 
not a lease for ‘a term with an: option of 
re-newal but.& lease fora term which was 
to-be at least six months. It was not neces- 
sary for.the tenant to give. notice to the 
landlord if he wished to continue, the 


(5)-11 0.. W. N. 809. 

6) 3B 21. a 

a 8 A. 198 at p. 199; A. W. N. (1886) 56. 
(8) 8 A. 405; A. W. N. (1886); 170.3 

d 3 s = R, 580. 

m 86 Ind. Cas. 927. 49 Q. 998; 26 0. W: N, 711; A. i 


LR. 1923 Cal. 514; 39 0. L. . 89. .. 
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lease provided that the tenant had to give 
notice -if he wished to quit.‘ In Mohendra 
Nath Srimani-v. Kailash Nath Das (12) it 
was necessary for the lessees to get a new 
lease executed. onthe expiry of the term 
_originally demised. Ta NA 

In Attra v, Mangal Singh (18) the: facts 
showed that the lease reserved & monthly 
rent and that it was:not'a lease from year 
to year: In Faijuddin v. Asrab Ali (14) 


the Oaleutta High- Court laid down the’ 


principle that in the determination of the 
- quéstion whether a lease is for a term ex- 
. ceeding one year-or not the test to be 
applied is whether there’ is a present 
demise- of a year only.or for a pe- 
riod more than a year. The necessity of 
there being a présent demise was emphasis- 
ed by their Lordships of the Privy^ Council 
in Rant Hemanta Kumari Debi v. Midnapore 
Zemindari Co. (15). If the test laid down by 
_ the Oalcutta High Court is applied to the 
lease we are ‘considering it is clear that 
there is-a-present ¿demise for a period ex- 
ceeding a year subjectto a super imposed 
condition with which I will deal hereafter 
that the landlord if he sells thé property 
. will be entitled to give the tenant a month's 
clear notice.. The case of Bhobani -Mahto 
v. Shibnath’ Para (16) was. rightly dissented 
from by Trevelyan, J., in Boyd v. Kreig 
(9) for the question whether the tenancy 
was to continue for a period exceeding a 
year depended on a contingency, viz, that 
the loan-was:not repaid -within® the period 
of one-year.- It would not be said that 
there was a present demise to the tenant 
for a period exceeding a- year. But the 


cases of Boyd v. Kréig (9), Benin Menahim. 


Yousaf. w.. John -Foleologo (10) seem to me 
clearly distinguishable from the case now 
before me, for they were concerned with a 
present demise for “a year with an option to 
the tenant to re-new for a further period, The 
tenant had to exercise the option before the 
term could besaid to be extended. In the 
case now before: me the tenant had to do 
nothing -but remain in ocsupation and 
refrain from issuing: a: notice, there was a 


(12) 109 Ind. Cas, 298; 550, 841; 32 0. W. N. 499: 


47 C. L. J. 376; A. I. R. 1929 Gal. 50. di 
(13) 65 Ind. Cas. 254; 2 L. 300; 4 L. L. J. 137PL. 


R..1922; A. I. R. 1922 Lah. 43; 


06 Ind. Cas. 570; 37 C. L. J. 475; A; L R. 1993 | 
Cal670. .. . |. 
(15) 53 Ind, Oas. 534; 22 Bom. L. R. 488; 37 M. L.J. 


- 


5250; 17 A. L. J 


L. J. 298; 47 O..485 (P. C.). 
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. 1117; 24 O. W. N. 177; (1990) M.. 
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present demise for as longa period ashe ~ 


. likéd-subject -to a minimum of 6 months; ~ 


- With regard tothe super-imposed cons . 
dition that the landlord could terminate the 
lease after 6 months if he wished to sell the 
property by giving: the tenant a month's 
clear notice, I agree with the opinion 


expressed by Rankin, J., in Sanjib Chandra . rn 


Lahiri vi Santosh Kumar Lahiri (17). If 


such a superimposed condition taking | 


effect from the date of commencement of a 
lease would-not prevent the lease from 
amounting toalease within clause (d) of 
s. 17 (1)it seems to me to follow a fortiori . 
that it would not prevent the lease. from 


coming within clausé (d) when the condition : an 


was timed to come into effect 6 months after 
the commencement of the lease. i 


Taking the circumstances into considera- 


tion I am of opinion that the objection put - 
forward on behalf of ¿defendant under the 


Registration Act must be allowed. As.. 


regards objection under the Stamp Act, I 


am unableto agree with the contention . ^ 


that for the purpose of assessing the stamp 
it was necessary to take into consideration 6 
monthly Municipal taxes, and that the 
document wa; insufficiently stamped even 
on the basis of a lease forless than a year. 
But since my finding is that the lease was . 
not for a year or less it follows that defend- | 
ant also succeeds in his objection under the . 

Stamp Act. l 


P. B. A. Found accordingly. 


(17) 69 Ind. Cas. 877; 49 C. 507 at p. 511; 260. W. — 
N. 329; A. L-R. 1922 Cal. 436. | 
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SIND JUDICIAL COMMIS- . 
|... SIONER’S COUR". | 

OIVIL JUDICIAL MISOBLLANKOUS NO. 21 

~ or 1929. 
BEER |». AND ^ o 
. - Oase No. 78 oF 1927. 
October 30, 1929. ~ 8 
Present:—Mr. Rupohand Bilaram, A. J. C. 
Tug OF FICIAL ASSIGNEE-- APPLICANT 
. versus — 


FAKIRJI COWABJI—OPPONENT. : 

Equitable charge- of mortgage-debt—Writing, whe- 
ther necessary—Transfer of Property Act (IV of 
1882), s. 180, whether applies to assignment by-way 
of charge and to assignment of mortgage-debt — 
Official Assignee, how farbound by equitable assign- 
ment of mortgage-debt made by insolvent. 

Where an insolvent purported by an oral agreement 
to create alien, ‘or an equitable charge or an equit- 
able assignment by way ' of charge, on the in- 
solvent's rights as a mortgagee in a mortgage-debt 
due tothe insolvent subject to the rights of a prior 
charge-holder or assignee of the same mortgage- 


debt: f , 
Held, that such, an equitable charge may validly be 
. made by an agreement without any writing and 
apart from anything elsèas between the assignor 
and the assignee, such an agreement would be given 
effect tobya Court of Equity. [p. 298, col. 1 ] 
Rodick v. Gandell (1) and Riccard v. Prichard (2), 
relied upon. Lui. y 
Such a charge created by an insolvent on a mort- 
gage-debt due to-him would bind the Official As- 
signee: who is bound by. all the equities which 
affect the insolvent -and the vesting of the property 


of an-insolvent in the Official Assignee will not affect - 


the rights of the secured creditor. [p 299, col. 1.] 
Ex parte James; Inre Condon (5), relied upon. 
The definition of the words “ secured creditor "is 

according tothe Presidency and Provincial . Insolv- 

ency Acts of India, comprehensive to include persons 
claiming equitable charges. [ibid.] 

Section 130 (1) ofthe Transfer of Property Act 
read with s.3 of the Actis inapplicable to an as~ 
signment of a mortgage-debt; it applies only to an 
assignment of money-debt. Section 131 applies not 
only to an absolute assignment but to ana. ssign- 
ment by way of charge as well. [ibid] 

Mulraj Khatau v. Vishwanath Prabhuram Vaidya 
(4), relied upon. 


FACTS—One Vishinji Dossa had mortgag- 
ed his immoveable property with the insol- 
vent Moolji Morarji who in his own turn 
mortgaged his rights therein in favour of 
the Scindia Steam Navigation Oo. Ltd. be- 
fore he approached the opponent for a 
loan of Rs. 18,000 on the pledge of certain 
jewellery. | 


. The opponent's case was that he was not 
prepared to-advance the loan merely on the 


pledge of the said jewellery and that, there- 


fore, the insolvent Moolji definitely agreed 
that the’ opponent shall have “alien” or 
what may be more appropriately ealled, an 
equitable charge or an equitable assignment 
by way of á charge on the insolvente' rights 
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in the said mortgage-debt subject to the- 
prior rights of the 'Scindia Steam Naviga-. 


3. oa 
1 


tion Co. Ltd. and that it was in consequence ; . 


of that agreement that he parted with posses- | 
sion of the cheque for the amount of losn `> 


which was duly cashed. 


. According to his version one.Mr., Buch * 
-had brought about the transaction and the’. 


said Mr. Buch subsequently brought to him 
a document Ex. 6-1 duly signed’ by the 


_insolvent which inter alia recited as under:—. 
. "That the party of the first part further : 
agrees to give full and entire lien on the ~ . 
"premises unbuilt or built as the case Ame LG 


4 


be, known as the Nanakwara plot No. 164-A ` 


Survey Sheet E, 1...........and mortgaged. by ^ ` 


t 


the said Vishinji Dossa Kallien to the party |->. 
of the first part.,,...... subject to the approval `. 


and confirmation of Messrs.: The Seindia | 


Steam Navigation Oo: Ltd. of Bombay to 
whom the said: plot is re-mortgaged by the 
party of the first part.........That the party 
of the first part further agrees to execute 


any other deed or document that the party - 


tq 
5 5 


of the second part might deem necessary tO © 


give full and unhindered effect ‘to the: 


r 


words, terms and spirit of this present in-. '. 


denture". 


This document was drawn up in the form | 
but did not. bear the - 


of an indenture, 
signature of the opponent. Mr. Buch ‘has 


deposed that he was not-aeked' by the. 


opponent to get that document or any 


document from the insolvent securing his'' 


tights to’ the mortgage-debt but he did: so 
of his own accord as the opponent looked to 
him to see that his money was safe. ' . © 


kal 


m 


2 


“Sy 1 


“The Official Assignee has in his hands-a ``: 


certain amount of money being the sale- 


proceede, 
and above the claim of the Scindia Steam 


Navigation Co. Ltd. which has been dis-. 
charged. He asked for instructions for the © 


disposal.of this money. 


cant. 
Mr. T. G. Elphinston, for the Opponent. 
JUDGMENT,.—The 
raised in this application is whether a valid 
charge may be created by parole by a 


debtor in respect of a mortgage- debt due to | 


him so asto bind on his insolvency ‘the: 
Official Assignee. e 

(The learned 
stated the facts and proceeded:—] 


' The only evidence as to what transpired: |” 


at the time of theloan is that of the opponent 
and Mr. Buch.. Their evidence is directed: 
at proving ‘that by an oral agreement the 
insolvent definitely created ‘a lien".on: the: 


X 


of the mortgaged property over: 


Judicial Commissioner: 


main question. 


"UN eM 
] 


` Mr. Fatehchand Assudamal, forthe Appli- 7^ 


t 
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mortgage-debt in favour of the opponent 
before the opponent parted with the cheque 
for the money, and thatatthat time there 
was no intention whatsoever of getting any 
document.executed by the insolvent, 

A vague attempt was made to show that. 
the parties had agreed that the insolvent 
should execute a mortgage-deed in favour of 
the opponent, that Ex 6-1 was executed in 
pursuance of that agreement and that asit 
was not registered, no oral evidence was 
admissible to prove the transaciion. The 
whole of this argument was based on the 
assumption that Ex. 6-1 required registra- 
tion. I can, however, find nothing in it to 
show that it purports to createany right in 
favour of the opponent. It is a badly drawn 
up document. At mostit contains an agree- 
ment by the insolvent that heshall give 
in the future a lien on tbe immoveable 
. property subject to the approval and con- 
firmation of Messrs. The Scindia Steam 
Navigation Co. Ltd. It does not refer to the 
mortgage-debt or purport to create a mort- 
gage or charge on the mortgage-debt 
itself, but points to something being done 
in the future concerning the immoveable 
property. Itis, therefore, not inadmissible 
in evidence for want of registration. That 
‘being so, the further argument that the 
parties intended to execute a formal docu- 
ment creating a morigage in favour of the 
opponent and that no proper document 
had been executed in that behalf, also does 
“not carry the case of the Official Assignee 
much further. 

So far as the insolvent was concerned the 
assignment of the -mortgage-debt being for 
valuable consideration, the fact that legal 
formalities had not been complied with, 
would be immaterial], inasmuch as equity in 
guch cases treats the transaction as an 
‘agreement to make over the benefit of the 
mortgage which will be enforced: Fisher on 
Mortgages, 6th Edition, para. 187. _ 

I, however, prefer to accept the evidence 
of the opponent on the point that no docu- 
‘ment was intended to be executed, and that 
it was intended to create an equitable charge 
on the mortgage-debt infavourof the oppo- 

nent, 
a Now there can beno doubt that in England 
puch an equitable charge may validly be 
made by an agreement without writing, 
and apart from anything else as between the 


assignor and the assignee such an agree- ° 75 


ment would be given effect to by a Court of 
Equity: Ashburner on Mortgages, Indian 
. Edition, page 386; Halsbury's Laws 
of England, Vol IV, para.375, Rodiek-v. 
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Gandell, (1), Riccard v.-Prichard (2). That 
being 80, it would equally be given 
effect to by our Courts unless anything to 
the contrary had been enactea by the Indian 
cogliere: See Palaniappa v. Lakshmanan 


The only statutory provision which might 
at first sight appear to have a bearing on 
the point at issue is s, 130 cl. (1) of the 
Transfer of Property Act. It reads as 
follows:— 

“130. (D . The transfer of an actionable 
claim shall be effected only by the execution 
of an instrument in writing signed by 
the transferor or his duly authorised. agent, 
and shall be complete and effectual upon 


the execution of such instrument, and 
thereupon all the rights and remedies 
of the transferor, whether by way of 


damages or otherwise, shall vest in the 
transferee, whether suck ‘notice of the 
transfer as is hereinafter provided be given 
or not: ` 

Provided that every dealing with the debt 
or other actionable claim by the debtor or 
other person, or against whom the . transfer- 
or would, but for such instrument of 
transfer as aforesaid, have been entitled to 
recover or ‘enforce such debt or other 
actionable claim, shall (save where the debtor 
or other person isaparty to the transfer, 
or has received express notice thereof ag 
hereinafter provided) be valid as against 
such transfer." EE. : 

In Mulraj Khatau v. Vishwanath Pra- 
bhuram Vaidya (4) their Lordships of the 
Privy Council held that this section applied 
not only to an absolute assignment. but 


also to an assignment by way of: charge. 


In that esse the dispute was between the 
prior assignee by parole who held the 


insurance policy and a subsequent assignee. 


of the insurance policy in whose favour the 
assignment had been made in writing. If 


the insolvent had purported to create an. 


equitable charge onan ordinary debt due 
to him, it would have been necessary to 
consider the question whether the dictum 
of their Lordships of the Privy Council was 
limited to the particular facts of that case, 
that is to say, whether an assignment of 


(1) (1852) 91 R. R. 282; 1 De.G. M. & 0,763; 19 L.J. 
Oh 113; 13 Jur. 1087; 42 DB. R. 749. 
(2) (1855) 103 R. R. 79; 7 K. & J. 275; 1 Jur. (N. S+) 
0; 69 E. R. 462, 
(3) 16 M. 429 at p. 434. 


(4) 17 Ind. Cas. 627; 40 I A. 40; (1912) M. W.N 
1217; 12 M, L. T. 652; 11 A. L. J. 7; 24 M, L. J. 60; 17 
C. W. N. 209; 15 Bom. L.R,9: 170, L. J, 162; 37:B, 
198-(P. Q.). 
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an actionable claim which, was not in.. 


writing was of noeffect as against 8 sub- 
sequent assignee for value or whether the 
dictum was. intended to declare an assign- 
ment not in writing void ab initio so as not 
td bind the assignor as well. But the 
asignment in the present case is not of an 
ordinary debt, but of a mortgage debt and 
g. 3 ofthe Transfer of Property Act excludes 
such debts from the purview of actionable 
claims. Section 130 el. (1) of the Transfer 
of Property Act has, therefore, no applica- 
tion. 
= It would. therefore, appear that the 
equitable charge created by the insolvent 
was enforceable as against him. 
. The further question which requires 
consideration is whether itis enforceable 
as against the Official Assignee in whom 
the debtor's estate has vested. Now, it 
is wellsettled that the Official Às- 
signee is bound by all the equities which 
affect an insolvent: Per James L. J. Ex- 
parte James, In e Condon (5). This 
principle has been given effect to in the 
Presidency Towns Insolvency Act and the 
Provincial Insolvency Act by expressly pro- 
viding that the vesting of property of an 
insolvent in the Official Assignee shall not 
affect the rights of secured creditors and by 


making the definition of secured creditors | 


comprehensive enough to include persons 
claiming equitable charges. 

I am, therefore, of the opinion that the 
Official Assignee is bound to treat the 
opponent as a secured creditor, and I give 
directions accordingly. 

. Asthe point in issue was not free from 
doubt, I order that the costs of the Official 
Assignee should come out of the. money 
realised by him from the mortgage and 
that the opponent should bear his own 
costs. 


P. B. A. Order accordingly. 


(5) (1874) 9 Ch. A. 609 at p. 613; 43L. J. Bk. 107; 30 
L. T. 773; 22 W. R. 937. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

First Orvit APrraL No. 107 or 1925. 
January 23, 1930. 

Present :—Mr. Percival, J. C. and Mr. 

l Wild, A. J.O., | 
YAR HUSSAIN HYDER AND ANOTHER 
.——DEFENDANTS— ÁPPELLANTS 
versus l ' 
Fiem or MADHOWJI THAWAR— 
PrAINTIFFS— RESPONDENTS. 


Principal and Agent—Purchase of custom passes 
to enable exportation of principal's grain not unlawful 


-or opposed to public policy—Principal bound to make 


good purchase price—Ex dolo malo non oritur actio 
—Import and Export of Goods Act (XI of 1916), s 4. 
The plaintiffs as agents for defendants purchased 


permits issued to othérs, to enable them to export 


defendants' grain, and brought a suit to recover the 
moneys so paid on behalf of the defendants. The 
defendants contended that these amounts could not be 


recovered in accordance with the mexim.ex dolo 


malo non oritur actio : ; 
Held, that the plaintiff was entitled to recover these 
amounts, the purchase of these in times of peace not 


' being unlawful or such as to defeat the provisions of 


law, or opposed to public policy. [p. -,col. .] 
: Dewandas Kimatmal v. Kissumal ‘Pahlumal (1) and 
Laxmanlal v. Mulshanker (2), distinguished. 


Appeal against the judgment and decree 
of Raymond, A. J. C., of Sind, dated the 17th 
March, 1925, in. SuitNo. 946 of 1922. :. . 

Mr. Tahilram Mantram, for the Appel- 
lants. MEC S Win 
Mr. Fatehchand Assudamal, for the Re- 


‘spondents. 


JUDGMENT.—The suit. from which 
this appeal arises was a suit by the plaint- 
iffs. commission agents, against the defend- 
ants-appellants claiming a sum >of 
Rs. 4,260.16 on account of transactions 
which took place between the parties be- 
tween the 19th of October, 1921, and Z4th 


"of April, 1922. : 


The question ofthe amount due,was 
remitted to the Official Commissioner who 
‘made his report and the only. objection 
taken to the report was whether, the plaint- 
iffa were entitled torecover from the defend- 
ants certain amounts paid by them es 

he 
learned Additional Judicial: Commissioner 
held that they were entitled to these 
amounts and decreed the suit. From this 
‘decree the defendants appeal. 


"In the appeal, Mr, Tahilram for the 


. defendants has urged that tbe plaintiffs 


are not entitled to recover these amounts 
in accordance with the. maxim ex dolo 
malo non oritur actio and hé also relies on 
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ilie: case .of Dewandas Kimatmal v. Kissu- 
mal Pahlumal- (1) and on the case of 
Lazmanlal v. Mulshanker (2), His grounds 
are that the action of the plaintiffs in 
buying permits to export the goods was 
unlawful : and such as would defeat the 


provisions of the law or at least opposed to. 


publie policy.. Now it would appear that 
under Act XI of 1916 a notification was 
issued prohibiting theexport of certain goods 


without a permit. And itis not disputed,that- 


the plaintiffs in this case exported goods the 
under permits issued to others and are trying 
to recover from the defendants theamounts 
which they have paid for these permits. 
It ‘appeare, however, from the judgment 
of the’ learned Additional Judicial Com- 
missioner that ‘there was nothing in the 
notification in question to prohibit the 
. export of goods undera permit issued to 
another person 'and'no restriction was im- 
posed on the’ holder of the permit to 
compel him to export his own goods for 
såle." -This being the case,- there was no 
breach of the notification issued under. Act 
XI of 1916 and no penalty could have been 
exacted from the exporter under s. 167 
of the Sea Customs Act read with s. 4 
of Aet XL of, 1916. No offence was com- 
mitted and the conduct of the plaintiffs. was 
‘not unlawful. 

As regards the further, grounda whe- 
ther plaintiffs conduct’ was such as would 
defeat. the provisions of Act XI of 1916 
Or was opposed to publie policy we have 
to consider the objects of the Act XI of 
1916 which, .however, do not appear from 
the preamble of that Act. All that the 
preamble says is: 

“Whereas it is expedient to provide 
further power to .prohibit or restrict the 
import and -export of goods to and from 
British India; It is hereby. enacted as 
follows :' I 

: It may “be, that if these transactions had 


taken place during the war, they would . 


have been considered contrary to publie 
policy because: the object of the Act might 
have been to ensure not only the restric- 
‘tion .of export of certain necessary articles 
put also to see that these articles do not 
fall into the enemy hands. The transac- 
tions in suit, however, were not during 
the course of the war and'there could, there- 
fore, have beén nó reason why any precau- 
tion . should be taken as to who should 
export: ‘the | goods. ‘The only object of the 


Sind: 
. To Bom L. R an, W.B: 449, 
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(1) 87 Ind. Gas. 353; 18 S. L. R. 16; A. L R 1925 - 
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authoritiesat the time when these minu. 


‘tions took place and the Notification of 


1921 was issued was apparently to see that . 
no more than a certain quantity of certain ` 

goods was exported. It would make no 
difference to the authorities whether 100: 


tons of wheat were exported personally by. 7 


the person to whom the permit was granted 
or whether the same quantity but not 
exceeding it was exported by some: One’. 
also under the same permit. It would,. 
therefore, seem that the action of the . 


plaintiff in exporting the goods under a .: 


permit issued to another was neither 
unlawful nor such as would defeat the 
provisions of Aet XI of 1916 nor opposed . 
to publie poliey. Mr Tahilram referred to 
the two cases already cited. But the facts | 
in those were different because in both 
those cases the contract was illegally arrived 
at. This, however, is not the case here. 
And it would seem that there is nothing . 
to prevent the plaintiffs from. recovering . 


the amounts which they seek. It may be”. 
added that the Official Commissioner has ` 


found that the defendants also bought 


‘these. permits and it was for the plaintiffs: ` ; 


merely to pay for them, In other words, 
if such conduct was unlawful the defend- 
ants themselves are also guilty of acting 
unlawfully. If that was the case, it would 
hardly lie withthe defendants to complain 
of the illegality of the conduct of the 
plaintifis but it is not necessary to dispose 


of the appeal on that ground. As, how-: 4 


ever, it.would apvear that there was no- 
thing to prevent the plaintiffs from buying 
the permits, we are. of opinion, that the 
suit was rightly decided and dismiss fhe 
appeal with costs. 


P, B. A. A ppeal dismissed, 


- 
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- arbitrator to make an equitable award and. does 
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. SIND J UDICIAL COMMIS- 
' — 'SIONER'S COURT. 
| | First Orvin APPEL No. 61 oF 1926. 
E . November 14, 1929. 
| Padel —Mr. ‘Percival, J. C., and Mr. 


Te Rupehand Bilaram, A.J. C. 


PHAGUMAL —APPELLANT 
i VETSUS 

` TEJUMAL AND oTRERS— RESPONDENTS, 

‘Minor —Decree: against minor—Negligence of 
" guardian—Tésts—N egligence—Degrees of negligence— 
. Test for determining negligence— Arbitration —Hefer- 
ence “Uko bil mukto", meaning and validity of. 

In.England and in India there are no different 
-- degrees of negligence in: different classes of cases, 
, just’ a$.there were in Roman Law, such as ordinary, 
gross. and slight-negligence. [p. 302, cols. ] & 2.] 

„Negligence may be defined to mean, “Omission to 


do something which a reasonable man, guided: upon 


‘those considerations which ordinarily regulate the 
-conduct of human affairs’ would do or doing some- 
thing which a prudent and reasonable man would not 
“do,” or “absence of care according. to circumstances”. 
‘fp. 302, col. 2 ] 

- Though the amount of care required of a reason“ 


. able man will be different in diiferent cases, that is 


a different thing from recognizing different legal 
standards of care and the- test of negligence is the 
same in all cases. [p. 303, col. 1.] 

Blyth v. Birmingham Wa erworks Co , (6), Vaughan 
v. Taff Vale Ey. Co., (7) and Japan Trading Co., Ltd. 
v. Secretary of State for India (9),relied upon. 

. Whether. the act. of a guardian in doing or omitting 
‘to do a particular act, as for instance, ‘absenting him- 
Self at the hearing or failing to raise certain issues 


* amounts to negligence or not in any particular case 


_ must depend on the facts of that case. |ibid.] 
| A reference empowering the arbitrator to make 
is intended to, enable the 


- render the reference ipso facto invalid. ibid ] ` 


Appeal against.the judgment and decree 
Of the First Olass Sub-Judge, Shikarpur 
..(Bind),dated the 17th June, 1926, in Suit 
“No. 197 of 1924, 

d Mr. Dipchand Chandumal, for the ippa: 
ant. - 

Mr. Kimatrai Bhojraj, for the Respond- 
“ents, 


 JUDGMENT.—The facts giving rise 


‘to this first appeal are somewhat as fol- 
lows: : 


In Suit No. 40-of 1915 a decree had been 
passed effecting partition of property be- 
tween the appellant-defendant and his bro- 
ther Gordhandas. That decree, inter alia, 


" provided that certain property in which the | 
_two brothers were tenants-in common was 


"to remain in possession of Gordhandas 


,. until he had reimbursed himself to the - 


extent of ‘Rs, 15,000 which. was found 
due to him. He remained in possession 
and in enjoyment of the said property and 
died ‘on: 8th June, 1921. After his death. his 
minor sons, the propan respondente, plaint- 


i 
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. into the accounts, 


- Ininors. 


ifs in the original Court, continued in 
possession and in enjoyment ‘of the produce. 
Suit No. 58.0f 1:24 was filed by the appel- 
lant for partition of that. property and’ for 
an account of. the produce, his case béing 
that during the time of their management, 
more than Rs, 15,000 had been-.recovéred 
‘by Gordhandas and his sons from the, said 
"property. The appellant applied that the 
mother of the minors should be appointed . 
as their guardian. As she declined to be 
a guardian, he applied that one Khushumal 
who was the maternal uncle of the minors 
should act. as their guardian. ‘That appli- 
cation was granted. Khushumal keenly con- 
tested the suit with the result that Mr. 
` Lokram, a senior Pleader of the Shikarpur 
Court, was appointed. Commissioner.to go 
During tlie pendericy of 
the enquiry of Mr. Lokram, the' parties 
agreed to appoint him a8 gole arbitrator, 
That reference was duly sanctioned. by the 
Court and an award followed. Khushumal 
fled certain objections to the award-which 
were disallowed, resulting in a decree being 
passed in terms of.the award against the 
The present suit was then ‘institut. 
ed on behalf of the minors (who. are, now 
respondents) by a. brother of Khushumal aa 
their next friend for setting aside the decree 
‘on the ground of fraud, collusion, and 
negligence, of their- guardian: Khüshumal. 
The acts of fraud, collusion and negligence 
were amplified in -paras. 8 and 9 9 ofthe 
plaint, , MEE 
Para, 8 reads as follows... g 
“Khushumal, the said guardian ad: Ta 
was not on good. terms. with: the ‘minor 
plaintiffs, whose interests he did: not. safe- 
guard or protect in any way. He'never 
kept himself informed of the proceedings 
in that case and never attended ‘to all the 
hearings and néver cared to. contest- the 
, case with the result that he finally colluded 
with the present defendant No. 1. and | 
agreed to the appointment of. Mr. Lokram, 
a thick friend and customer of the defend- 
"ant No. 1 assole arbitrator in spite of the 
fact that-he had already been appointed ; ‘ag 
Commissioner x taking COPAN tes. - 
A portion ot para. 9 which i la: ‘pertinent 
‘reads as follows:— 
sanane Lhe decree is void , illegal, WA Pa 
able and not binding om the plaintiffs as. 
the same is not for the minor plaintiffs’ 
benefit, and the reference to arbitration 
, was not legally made or accepted on behalf 
of the-minors and the same was nof 


| 
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properly sanctioned by Court and the time 


given to the arbitrator having expired . 


without legally or properly being extended, 
the arbitrator was functus officio and. could 
‘not validly make an award. The decree 
having been brought about by fraud, col- 
.lusion and gross negligence of the minor 
plaintiffs’ guardian ad litem and being 
erroneous in fact is a nullity and cannot 
affect the plaintiffs’ rights or interests as 
set forth in Decree No. 40 of 1915”. 

The learned Judge came to the conclu- 
sion that there was no evidence of fraud or 
collusion. He also found as a' fact that 
Khushumal had been present before the 
arbitrator except on one hearing and had 
contested the claim but he came to the con- 
clusion thatthe guardian had acted with 
gross negligence in submitting to a refer- 
ence to arbitration which, inter alia, em- 
powered the arbitrator to decide the dis- 
putes “Uko bil mukto, within or beyond the 
issues as he likes," and also to decide the 
disputes with regard to outstandings, if 
any, after the date of the decree in Suit 
No. 40 of 1915 in respect of which the 
' appellant had denied his liability. The 
learned Judge held that on that sole 


ground the decree passed upon the award 


against the minors was null and void and 
should be vacated. It is against that deci- 


sion that the present appeal has been filed. 


At the outset it may be observed that the 
ground on which the learned Judge has 
proceeded was not one of the grounds men- 
tioned in the plaint. In our opinion, the 
learned Judge would have been well-advis- 
ed if he had, before going into the ques- 
tion, required. the plaintiff8 to amend his 
pleadings, and afforded a proper opportun- 
ity to the defendants of meeting it. As the 
Jearned Judge has dealt with this new case 
set up before him.in the course of argu- 
ment we have allowed the parties to go 
into it before us. In order to succeed it 
was incumbent on the minors to prove two 
things; First that their guardian was 
` guilty of "negligence" that is to say, such 


want of care as was required of him under 


the cireumstances, and secondly, that such 
negligence had resulted in & decision being 
given against them, 

It will be noticed that we have avoided 
use of the much debated expression ''gross 


negligence" which finds place in the judg- 


ment ofthe, trial Oourt and in several re- 
ported decisions on the point. 

But the English and the Indian Law do 
not recognise different degrees of negli- 
gence in aaa aa of cases, In the 


` 
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case of Coggs v. Bernard (1) an unfortun- 
ate attempt was made to introduce into 
the English Law the misunderstandings of 
the Roman Law of negligence which re- 
cognised different legal standards of care 
and divided them into ordinary, gross: and 
slight neglect, The distinctions ` therein 
suggested between the three standards have, 
on the one hand, been repeated in several 
text Looks and decided cases and, on the 
other, severely criticised by eminent Judges, 
as vague and impracticable in their nature, 
unfounded in principle and clearly rooted 
in historical error as to the rules of Roman 
Law. In Wilson v. Brett (2), Rolfe, B.; 

observed that he “could see no difference’ 
between negligence and gross negligence 
that it was the same thing with the addi- 
tion of & vituperative epithet and this 
observation was approved by Willies, d., 
in Grill v. General Iron Screw Colliery Co., 
(3). In Hinton v. Debbin (4) Lord Denman, 
said: “It‘may well be doubted whether 
between gross negligence and negligence 
merely any intelligible distinction exists", 
and this remark was quoted with approval 


by Oresswell, J., in Austin v. Manchester. : 


etc. Ry. Co. (5). In Blyth v. Birmingham. 
Waterworks Co. (6) Baron Alderson defin- 
ed negligence to be: 

“The omission to do something which a 


reasonable man, guided upon those con-., 


siderations which ordinarily regulate the 
cohduct of human affairs, would do, or doing: 
something which a: prudent and reason. 
able man would not do.” 

In Vaughan v, Taff Vale Ry. Co. (T) 
Willes, J., has likewise said that negligence, 
is 'the absence of care according to the 
circumstances”. According to this defini- 
tion the ‘sole standard is the want of that 
amount of care which is required to be 
shown in the circumstances of each  par- 
ticular case by a reasonably careful man. 
Asso stated the expression “negligence” 


requires no other epithet to qualify it. Ib. 


(1) (1790) 2 Ld. Raym. 909; 1 Sm. I. C. - (ith. cts 


173; 99 E. R 
(2) Asis) i M & W. 113; 12 L. J Ex. 264; 152 
E. R. 737: 63 R. R. 528. 
(3) (1866) 1 C. P. 600; 35 L. J, C. P. 821; 12 Jur, 
(N. s.) 797; 14 W. R. 893. 
NOI (1842) 2 Q.B. 646: 2G. & D. 36; 11. L. J. Q. ` 
113; 6 Jur. 601; 114 E. R. 253; 57 R. R. 754. 
KC (1850) 10 ©. B. 454; 7 Rail. Cas. 300: 21 L. Jy 
P. 179; 16 Jur, 763; 138 E. R. 181; 84 R. R. 645. 


6} (1856) 11 Ex 78l at p. 784; 25 L. J. Ex. 212; , | 


2 Jur. (N. 8) 333; 156 E. R. 1017; 105 R. R. e 
(7) (1860) 5 H. & N. 679 at p. 688; 29 L. J. Ex, 


247; 6 Jur. (N. &.) 899; uw 304; 8 W. R, 54; Agf 


E. R. 1351; 120 R. BS 
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is, no doubt, true that the amount of care 
required of a reasonable man will be 
different in different cases but that isa 
different thing from recognising different 
legal standards of care; the test of negli- 
gence is the same in all the cases; Ford v. 
London and South Western Ry. (8). 
. In dealing with the question of negli- 
gence by baileethe Indian Legislature has, 
as pointed out by me in the Japan Trading 
Co., Ltd. v. Secretary of State for India (9), 
abolished the distinction between different 
legal standards of care; and the Legislature 
has in s. 151 enacted that the  bailee is 
bound to take as much care of the goods 
bailed to him as a man of ordinary prudence 
would under similar circumstances take of 
‘his own goods. of the same bulk, quality 
and value as the goods bailed.” 

This definition is in accord with that 
given by Willes, J., in the case of Vaughan 
v. Taff Vale Ry. Co., (T). Much of the 
confusion which is at present caused by 
the use of the expression “gross negligence” 
will be removed if the expression 
“negligence” in the sense indicated above 
is used in all cases. Looked at from this 
point of view most of the cases dealing 
with negligence of a next friend or a 
guardian ad litem of a minor in @ suit, 
whether it is held to be gross or culpable 
negligence or not are easily rezoncilable. 
Whether the act of & guardian in doing or 
omitting. to do a perticular act, as for 
instance, absenting himself at the hearing 
or failing to raise certain issues mounts to 
negligence or not in any particular case 
must depend on the facts of that case. 

. . On the facts of the present case we have 
no hesitation in holding that the minors 
have failed to establish their case. 


The expression “Uko bil mukto, within 
or beyond the issues as he likes” is an,ex- 
pression commonly used in references filed 
in Courts in Upper Sind and is intended to 
enable the arbitrator to make an equitable 
award. The mere use of this expression 
does not render the reference ?pso facto 
invalid. It ia clear from the award which 
extends to several pages that the arbitrator 


confined himself to the issues and after - 


arriving at his decision on the merits used 
; his “Uko bil mukto" powers, that is to say, 
powers of awarding. a lump sum, for the 
benefitof the minors. Likewise with regard 
to the outstandings the decision is in 


(8) (1862) 2 F. & F. 730... | 
(9) 91 Ind. Cas, 145; 20 S. L. R. 245 at p. 251; A. 
T, R. 1926 Sind 9. 
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favour of the minors, Assuming, there- 
fore, that the reference was imprudent the 
minors have not only not suffered by it but 
have been greatly benefited, and, there- 
fore, as the alleged negligence of the 


guardian has not result in the award going 
. against the minors they cannot succeed. 


It is equally difficult for us to hold that 
the guardian acted negligently under the 


- circumstances more so when the reference. 


was made under legal advice of a competent 
Pleader, who has signed :it and had the 
sanction of the Oourt expressly -obtained 
on behalf of the minors. 

We accordingly set aside the judgment 
and decree of the lower Oouri and dismiss 
the suit with costs throughout. 


P. B, A. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. - 
First O1vit APPEAL No. 41 or 1929. 
October 25, 1929. 
Present: —Mr. Percival, J. C , and 
Mr. Barlee, A. J. O. 
SHOWKOMAL anp oTHEg8— 
. . APPELLANTS 
versus 
NIOHUMAL — RESPONTENT, 

Civil Procedure Code (Act V of 1908), s. 146, O. 

XXI, v. 16,0. XXII, rr. 8, 4—Execution of decree— 
Death of decree-holder—Legal representatives, if can 
continue execution application filed by deceased . 
. The legal representatives of a deceased decree- 
holder are entitled to have their names substituted 
on the record andcontinue execution proceedings 
initiated by the deceased it is nct necessary for 
them to fle a fresh application for: execution. [p. 
i col. 2.] 5 

Kunwar Jang Bahadur v. The Bank of Uppe 
India Limited Lucknow (3), and Showkomal A E 
mal, First Appeal No. 8 of 1929 relied upon. 

Palaniappa Chettiar v. Valliammai Achi (1) aud: 
Baijnath v. Ram Bharos (2), distinguished. 

Radha Krishna’ Awar v. Srinivasa Aiyar (4); 
referred to. l 

Appeal against an order of the. First 
Olass Sub-Judge, Larkana, - 2 

Mr. Kimatrai Bhojraj, for the Appel. 
lants. 

Mr, Tolasing K, Advani, for the Respond- 
ent, l 


JUDGMENT.—In Suit No. 2 of 1914 
application’ was made in 1925 to bring on 
record. the' legal representatives of the 


.. ' deceased decree-holder 


r 
Pee 


4 
15 


: the judgme 
. objections W 


‘ tive was to 
-.. very important ques 
be correct the exec 
“now time-barred. 


' by a previous 


“which was ` still’. pending, 


‘an application mad 


“jg whether a request to 
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and judgment- 
‘debtor. .It was granted and the present 
‘parties were joined by an order of 6th 
-June, 1925.. The legal representatives of 
nt-debtor were called on to file 
hich were filed and. overruled. 
They have now. appealed. and. it is urged 
on their. behalf that there was no machinery 


. in the Code for joining legal representa- 


tives of deceased parties in execution, but 
‘that the only course open to-the representa- 
| fle afresh darkhast. This is & 
tion, for if Mr. Kimatrai 
ution of the decree is 


Mr. Kimatrai’s argument is that as rr. 3 
and:4 of O. XX{I do not apply to execu- 
tion proceedings there is no machinery in 
the Code for the substitution of the names 
of deceased parties, and that the only 
course open to the legal representative of 
a decree-holder is to make a fresh applica- 
tion for execution, as he is permitted to do 
by O. XXI, r.16. As authority for this 
view the learned Pleader has quoted 
Palaniappa Chettiar v. Valliammat Achi 
and (1) -Baiz Nath v. Ram Bharos 2. . 
“The former case-is a direct authority. 
In the Allahabad case the legal representa- 
tive:of the decree-holder had filed a fresh 
application and- the question was whether 
it. was. time-barred since more than 12 

-years has elapsed from the date.of the 
decree. It was held thatit was saved 

application made by 
decree-holder within time 
inasmuch it 
could be looked .on in law not asa fresh 
‘application but :as continuation of the 


previous application. -In that case, then, 
à atio e under r. 16 was ac- 


continuance of 
Here, the point 
be allowed to 
proceedings can be 


the original 


cepted asa request for the 
the previous proceedings. 


continue the previous í 
looked on as an application under r. 16. 
Tie question, however, ig concluded by 
the Privy: Council ‘case of Kunwar Jang 
Bahadur v; The Bank of Upper : India, 
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substitution of names can be made, was 
coneeded and was not directly in issue. 
But asimilar argument was urged before 


“a Bench of this Oourt of which I was a 


member in First.Appeal No. 86 of 1929. 
[Showkomal v. Jagatmal (4)] and was over- 
ruled and we must now take the same view 
unless we are prepared to submit the 
question to a Full Bench. We see no 
reason todo so, for, apart from the fact 
that their Lordships of the Privy Oouncil 
are not likely to have made a pronounce- 
ment without due consideration, and that 
a point of this nature is not likely to be con- 
ceded if it is arguable, I would respect- 
fully say that it can be justisfied without 
difficulty. We are asked to say that, 
because there is no machinery for the 
substitution of names a fresh applica- 
tion should have been ‘made for exe- 
cution and the old application. which 
was pending abated. But this'proves too 
much. Substitution follows the recogni- 
tion of a legal representative's rights. It 
is merely a symbol, andit is clear that no 
application can be made by a légal 
representative till his right has been 


recognised. If Mr. Kimatrai’s argument 


were correct, the legal. representative 
being precluded from having his right 
recognised, would be precluded from 
making an application under r.16.' But 
this obviously is not correct and we have 
to look elsewhere for the answer to the 
question whether a legal representative 
can continue a pending application after 
his right to stand in his, predecessor's 


-Sioes has been recognised;^Mr. Kimatrai 


would confine him to afresh application 
because r. 16 says that he may apply “for 
execution". But these words: -do not 
exclude an application to take a step-in- 
aid of execution, for s. 146 shows that once 
his right has been recognised, he may 
make any application which his pre- 
decessor could have made [vide Radha 
Krishna Aiyar v. Srinivasa Atyar (4)]. ` 
We decide: then that the old application 
is still pending and that the representatives 
can proceed with it. We dismiss the 


' Limited, Lucknow (3), Mr. Kimatral sseks to 
‘distinguish this case on the ground that 

the question whether an application -or P. B. A. | : | 

m | `  (4)93Ind Cas. 821; D] M. L, J. 10; 23. L. W. 379; 


or 50 M. 1; 51M. L. J. 745; (1926). -, (5) | 
* #7) 98 Ind, Cas. S27) dos? Mad. 18:25 L. W. 35u. 0028) M. W. N. 287; A. I. R. 1926 Mad, . 573, 
(2) 104 Ind: Cas, 116; 49 A. 509A. I. R, 1927 AIL | 

. 165; 95 A. L. J. 249 (F. BJ. TM. 
a, (9.109 Ind. Cas. 417; 30, Bom. L. R. 18735 Du dn 
N. 508; A. L R. 1928 P. O. 162; 320. W. N. 700; 26 


A, L.J. 681; 48 O. L. J. 23: : 
^ 314: 55 M, D, J, 545; (1928) M, W, N. 863; 99 I, A, 227. 


appeal with costs. ; ee 
' Appeal dismissed. 
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y ABDUL AZIZ AND TT E saat, 
S v Givi: Procedure Code (Act V of 1908),s. 97—Appeal 
-from preliminary after making, of. final decree, com- 
xpetency of —Appeal from final decree also, “whether 
"Recessary— Duty of ‘Appellate “and Executing Courts, 

~An appeal from a preliminary decrée is not incom- 
spatent even if a ‘final decrée is made before the ap- 
„peal is- preferred. [p. 305, col, 2.] - 

.It is not necessary for a party igetieved by a 
"préliminary decree to appeal both from that decree 
“and ‘the ‘final decree inorder: to maintain his appeal 
Jagainst::the preliminary decree,. although the, final 
“decree, apart from its being- based on the preliminary 
, decree i is otherwióe correot. ` [ibid.] 

Khirodamoyi - "Dasi Y. Adhar Chandra ‘Ghose: 3, 
“overruled. 

= Per Rankin; C: Ji-When a; Ted decree i is 
«set aside the final decree. i8 superseded whether the 
"appeal was brought before or.after the passing of the 
final decree and an ‘Appellate Court when setting aside 
‘or varying a preliminary decree can,and indeed should, 
igive-diréetion’ for- the ‘setting aside'or varying of' the 
dinal. deeree if the existence ofthe. final decree, is 
“brong htto its. notice: “a8 in all cases. it. ought to bé. 
‘LP. 312; "esL. = 

A ‘Court‘of Execùtion is entitled to enquire whether 
thé final: decree ‘originally passed is still subsisting 
-on has.ceased to: have; effect. [abid] . 

4 Appealagainst au order of the District 


dde. Lipperah, dated- the .. 14th May, 
.Mr.- Shailendra Mokan. Das, for ‘the Appel- 

"lanta. 
Bhagirath 


Messrs. A. C. Gupia and. 
‘Chandra Das, for the Respondents. . 


“iy. + JUDGMENT. C 
<“ Rankin, C:-J.—The plaintiff brought 
UE suit-in the Qoart of the Münsif. om the 
"allegation that the defendatit was in .pos- 
Bession- of-certain land under a’ "mortgage 
- -by*. conditional. . sale madés :to. him 
"by the. plaintiff. and claimed; to: redeem 
the mortgage and to .recover possession of 
thé land: -The defendant contended that 
the “mortgage was not genuine, and: that 
‘the land was hia own.: A prelirtiinary ‘decree 
-för ‘tedemption.-was. made on Sth Decem- 
ber, 1924, and on 19th December a final 
Aectes ‘for redemption was wade, the defen- 
-dant not appearing. -Thé defendant, “on 
€th January, preferred. an appeal to, the 
lower Appellate Court against the:-prelimi- 
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for ‘hearing no-objéetion' was raised- that 
the: appeal: -wasi incompetent,:-‘and-on 14th: 
December, 1925, the appeal. was: allowed 
and the plaintiff's suit. was) dismissed al- 
together. Two years afterwards, the plain- 
tiffs applied-to-the Court of the: Munsit ‘for 
execution-of the final decree. The-.defen; 
dant; objected.,to. the execution -on-:the 


“ground. that the. preliminary: decree upon 


the basis of which the final decree -had 
‘been ‘passed, having been seb: aside, the 
-final decree was-not-a ' subsisting decree | 
of: which execution: bee be: had. -The 
‘Munsif, and; on appeal. from, him, , the -Dis- 
trict Judge, have: upheld. this. objection, 
“On: second: appeal. to the High -Oourt by 
the plaintiff: a Division ‘Bench :has.express- 
.ed ‘the opinion that. the judgments,of the 
‘lower: Courts. are. correct; but, in: view. of 
„certain -preyious- i decisions:; of ; this: Court, 
has referred the case to & Full. Beneh for 
final decision and. has formulated the follow- 
ing: questions +. Ps de 

.(1) ‘Whether. an appeal. troma. “prêlimi- 
-mary decree. 4s incompetent. ifa final decree 
is made before the appeal 18. presented'?, 

.(2). Whether-it is :necessary for a d 
‘eggrieyed by a preliminary decree to appeal 
both: ‘from that.décree-and- the: final decree 
in. order- to: maintain ‘his appeal, against 
the -preliminary decree, although.the final 
-deeree apart-. from its. cbeing based on the 
- preliminary. . decree - ; MEJ: be ? an dia 
correct; A 

In- the. present. case no- ‘question’ arises 
of the defendant. haying . :-by: his- conduct 
subsequent to- the passing of the-prelimi- 
mary decree: precluded himself from: exer- 
‘cising any right of appeal: therefrom 'eon- 
‘ferred -upon him by. the. general law. It 
ia not necessary, therefore, , to discuss | such 
cases as; Baikuntha. Nath Dey v. -Nawab 


5B = 


" Salimulla Buhadur (1), or Salim, v., Hajira 


Bibi (2) or to enquire what kind. of-.¢on- 
dict -will, debar- a litigant from; exercising 
& right: of; appeal given to him by Statute. 
The mere fact of a final dacres is not;evid- 
ence. of such conduct. or even. ;of - laches. 
Again, whether or not the defendant, after 
the passing. of the preliminary. decree, 
ought .to have preferred an. appeal frora 
ihe final decrée as’ well, it is by no ineans 
manifest that’ the ‘lower Appellate Court 
was without jurisdiction to hear the appeal 
from ‘the’ preliminary: dééreé." As it ‘did, 
in fact, dismiss thé plaintiffs suit, it may 
well. be contended ` that this decision’ must 


(1)12 0, W. N. 590; 6 C. L. J. 547. 


(2) 110 Ind, Cas; 347; 98 On: 1:808; PÅ, LR pa 
hary decree. When this appeal cameon $25: : Foe 


g ‘ HN 1 
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supposed that the appeal ought not to 
have been decreed. Indeed the -decision 
in Abdul Jalil v. Amar Chand Paul (8) is 
ap authority to this effect. ; 

I propose, however, to examine the two 
questions referred to us. In practice they 
have been found to give rise to much 


. difficulty bothin this Court and in thelower 


Courts. l 

: The terms "preliminary" and “final” 
decree were probably in general use before 
1908, but s. 2, Civil Prceedure Code, of that 
year introduced them as technical ex-pres- 
sions and provided a de£nition: 

‘ “A decree is preliminary when further 
proceedings have to be taken before the 
suit can be completely disposed of. It is 
final when such adjudication disposes of 
the suit. It may be partly preliminary and 
partly final." - 

“ Under the present Code suits toredeem 
or to enforce a mortgage, suits for parti- 
tiop, partnership suits, suits for accounts 
‘and other classes of suits ‘are now dispos- 


ed of by means of two decrees, the pre- 


liminary decree which usually settled 
the. rights of the parties, and in 
this sense is final, cf. Rahimbhoy Hobibbhoy 
"w. Turner (4, but which looks forward to 
8 further decree to be made aíter the 
‘rights of the parties, thus declared, have 
"been worked out by subordinate enquir- 
ies and other means. Under the Code 


.of 1:82, different provisions were made for 


different classes of svite. Thus, as regards 
suits for possession of immoveable property 
and for meene profits, s. 212 provided that 
*the Ccurt 


amount by the decree itself or may paes 


‘a decree for ihe property and direct an 


. 4 (8) 21 Ind, C28:510; 18 C. L. | 


enquiry into thesmount cf mesne profits 
and dispcse of the same on further 


orders". 

As regards administration. suits .the 
‘provisions of s. 213 was that ‘“the 
Court before making the decree 


shall order such accounts and enquiries 
to be teken and made and give such 
other directions asit thinks fit". 


„As regards suits .for 
perinersbip s. 215 provided that “the 
Oourt before making its decree may 
pass an order fixing a date on which the 
partnership shall stand dissolved ‘and 
directing such accounts to be taken aud 


dissolution of 


‘other acts to be done as it thinks fit.” - 


(3) J. 223. - x 
(4) 18 B. 195,18 L A, 6; 6 Sar, P, Ord. 689 (P Oh * 
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may, however, determine the 
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So too, under s. :215-A, in a-suit. for 
accounts between principal and agent, 
"the Court shall before making its decree 


pass an order directing such accounts to 


be taken as it thinks fit.” ; 2 
In suits'to enforce a mortgage the -pro- 
visions of the Transfer of Property Act 
did ‘not require that a mortgage decrée 
under s. 48 should be followed by any sup- 
plemental decree, but only, if necessary, 
by an application for an order absolute for 
sale unders. 89. This was clearly brought 
out by Sir Lawrence Jenkins in Amolak 
Chand Parak v. Sharat Chandra Mukherjee 
(5). The order -absolute for sale was re- 
garded as anorder for the realization of 
the decree or -as -an order giving the 
plaintiff execution for. the amount of the 
decree. Under the Code of 1882, however, 
the general definition of decree ‘was wide 
enough -to cover orders, if these were 
formal expressions of adjudication upon 
any right, claim or defence set up in a 
Civil Court when such adjudication, so 
far as regards the Court paesing it, decid- 
ed the suit or appeal so that 'many orders 
were appealable as being decrees. Other 
oders were made appealable:.by s..588 
and.by.s. 591 it was provided as regards 
all-orders} that “iftany decree be appealed 
against, any error, defect or irregularity 
in any such order affecting the decision of 


. tho case: may be ‘set forth:as a -ground of 
‘objection in the memorandum of appeal.” 


The Code of 1908, by ‘providing for pre- 
liminary, and final decrees introduced a 
uniform practice for many different classes 
of suits, and by s. 97 provided that 
"where any party aggrieved by a pre- 
liminary decree does not appeal from such 
decree, he shall be precluded from disput- 
ing its correctness in any appeal which 
may be preferred from the final decree." 

This last:provision is also applied, “by 
s. 119, cl. (2, to orders of remand from 
which an appeal lies, The difficulties 
which have been referred to us for solu- 
tion arise from these provieions. A litigant, 
aggrieved bya preliminary decree, cannot 
seek remedy for his grievance in an appeal 
from the nal decree; a litigant aggrieved 
by an order of remand from which an 
appeal lies, must appeal therefrom ‘directly 
or be precluded from disputing its correcte 
ness, ME 

The decisions from which the Divisicn 


Bench has in this case diesented are deci- . 
sions which purport, in the altored circum» . 


(5) 11 Ind, Cas, 943; 


i8 C. 913.at p.920; 160, W, Ny 
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stances, to apply or adopt principles which 


‘the Court had applied under the Code of 


1882. Under the old Code the first decision 
to be noticed is that of Jatinga Valley Tea 
Co. v. Chera Tea Co. (6). The suit was for 
possession of land. The first Court had 


' given'the plaintiff a.decree and. the lower 


Appellate Oourt had remanded the case for 


a local investigation. Thereupon, it would: 


seem that the plaintiff appealed to the 
High Oourt against the order of remand and 
that. subsequent thereto, the trial Court had 
proceeded with the case and passed a 
decree dismissing the plaintiff's suit. 
ther, this decree was made before or after 
the presentation of the appeal.to the High 
Court is not quite clear from the report 
and the original record of the appeal 
throws no light on the question. 
It may be taken, however, that the presenta- 


' tion of the appeal preceded the dismissal 


of the suit. In the High Court it was con- 
tended that the existence of the final decree 
was a bar to the hearing of the appeal. 
This -contention was rejected on the 
ground that s. 588 of the Code gave an 
appeal in such a case, Field, J., said 
"that provision is not in any way qualifi- 
ed. The. Code does not say that there 
shall be an appeal only if the case has not 


~been finally decided in the Court of first 


of remand but set aside 


‘The Munsif had dismissed the suit; 


instance before that appeal i is preferred or 
comes on for hearing.’ 

The Court not only set aside the ondes 
the decree 
which had been made upón it and which 
was held to be based upon it. 

Twenty years afterwards, in  Madhu 


“Sudan Sen v. Kamini Kanta Sen (7) the 


question again arose in a suit for ejecument, 
the 
Subordinate Judge had ordered a remand 
for the trial of certain issue: before the 


‘defendant appealed to the High Oourt 


from the order of remand, the Muaeif had 
tried the suit for the second time and had 


‘made a decree in favour of the plaintiff 


-been dismissed. Maclean, 


-ex-parte. Maclean, C. J., and Mitra, J., held 
‘the appeal to. be incompetent and the 


decision in this case lies at the root of the 


present difficulty. The Court distinguished 
the Jatinga Valley's case (6) on the ground 


thet the appeal from the order of remand 
had been presented before the suit had 
O. J., reasons 


“that the orders specified in &. 588 comprise 


-first of all some. whose force lasts only as 
po as. vig suit-is pending and that the 


(7) 38.0, 102800 WR N;805, O 
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‘unattainable, 


Sor 


right of appeal from such .órders should 


cease with the disposal of the suit. He 
admits, however, that other orders do affect 
íhe decision on the merits and that an 
order of remand is of this nature. Hé 
observes that s. 568 makes no distinction 
between these two classes and that “a 
party failing to appeal from an order 
of remand is not without a remedy. He 
may appeal from the final decision and on 
that appeal take exception to the validity 
of the order of remand.’ 

He concludes, therefore : 

“If a party desired to avail himself of 


the privilege conferred by s, 588 in relation 


to an order of remand, he ought: to do so 
before the final disposal of the suit, He 
cannot be permitted to wait until after the 
final disposalof the suit and then appeal 
from the interlocutory order without appeal- 
ing from the decree in the suit,” 


Now the judgment of ‘Field, J., in 


-Jatinga Valley's case (6) had pointed out 


that s. 588 contains no such qualification of - 
the right’ of appeal. In subsequent cases 
the reasoning of Sir Francis Maclean. has 


-on this ground been condemned as à 


matter of construction: see Lakshmi 'v. 
Marudevi (8), Kanhaiya Lal v. Tirbeni Sahai 
(9) per Ohamier, J., at page 537.* Again, 
to say thats. 588 of the Code deals with 
two classes of orders: those which do not 


-affect the decision of the case and those 


which do, is to give no'very strong’ reason 
for laying down a rule for both which 


'is appropriate to the former only There 


isno doubt a distinct convenience to be 
gained by ‘requiring a litigant when he 
brings his appeal, to attack the final decree 
if such a decree has been passed. "This, 
however, depends entirely upon, the. right 
of the appellant to chalienge the previous 


‘decree in his appeal from the later one, 


and it has to be remembered that in-a 
case where the appeal has been brought 
before the final decree had been passed, 
the advantage aimed at by this decision is 
lt may here be observed that 
the language of Maclean, O. J., though clear 
enough with reference to the Code of 1:82, 
has given rise to some confusion. When it 
was said that the appellant cannot be per- 
mitted to wait until after the final disposal ' 
of the suit and then to appeal against an 
interlocutory order without appealing from 
the decree in the suit, it was not meant, 


CA E 664; 37 M. 29; 10,M. L. T. 487; 21 


“MLL. J 


_(9) 21Ind. Cas. 827; 36 A. 532; 12 A-L, J. 876. 
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that one appeal would-be-competerit. or.ib-  in'"whieh these: : doctrines” - were: applied; 
competent. according- as another had been They. were applied to an appeal- -against -an 
-brought or not brought. What was meant order of remand the appeal.being filed after 
was that. after a- final decree had. .been the’ disposal of the suit upon remand; 
pussed,.an. appeal from an interlocutory They: were applied: notwithstanding.. the 
order was incompetent as such, but that.in new provision in s. 105 (2) upon whieh the. 
Appeal: from, the: decree an. interlocutory only observation made was that’ this: claus 
order could--he reversed. or, varied-if it: ‘does, not .meet:. the :preseni'.casé - bu 
affected the, decision of the suit. Maclean, applies:rather.to the converse case.” |. ^. 
Ò, J., was not.arguing for two appeals, -but . "The learned..Judges failed: to, observe 
for. one appeal in. which the ‘whole case that this- clause had . made: any difference : 
. would be disposed'of.... 5-4) s 2°.) 05 aball tothe reasoning of, Maclean, O. Jin 
The next case - wag that: of.:Mackenzie v. Madhu.Sudam's case (T).or even that it: had 
Warsingh Sahai (10). This was a. partition affected: the ‘doctrine. as «to. “election - of 
suit. -and-the appeal ‘from ;the. preliminary ` alternative: remedies". . -laid -down by 
decree-(so £o callit though it: was- made in Mookerjee,; J. Iu the case of Baikuntha Nath 
.907),. was not, preferred until the: final Dey v, Nawab, Salimullah Bahadur (1) under 
decree’ bad... been..passed. ..A .Division the-Oode. of 1882 leaving aside:cases in which 
‘Bench held that:.a.. preliminary , decree the. presentation of-the appeal from the-pra- 
-was subject-to ..the: rule laid down. in Jiminary, decree preceded. the : passing: of-the 
Madhu Sudan's case .(7).for., interlocutory final decree, I come-next to;the case Khiroda- 
orders, This: was. said..to. be obyious.and moyi. Dasi :v.. Adhar Chandra Ghose. {12), 
to. follow.. from.:thẹ application-of a-simple ‘This’ case; wasi. göverned - entirely; by.5 the 
‘test. The test, was as folow8:. :.:- .:::; © Code of 1908 but the principles of Mackenzie's 
,. "IÉ the appeal, is heard,on.the merits and case - (10) .were- applied to.it; - It--was:laid 
the preliminary..judgment, of. the. -Sub- down that whether-of^not-an -appeal. has 
ordinate Judge-set aside, what would be the ‘been preferred against the-.-prelimipary 
‘position of the, parties,?. -The final:decree decree - before, the-final: decree,;has ; been 
“which up to:present moment, has not, been ‘passed, it‘is the duty of-the party aggrieved 
questioned’ by. way; of appeal, .would still by the; final «decree to: prefer. an- appeal 
stand. and that decree. would entitle: the against :the^final decree -if.he desires:.à 
Plaintiff: to: eject the -.appellant-..If. < the Temedy, ‘and -it’.-was -further -held.-that:in 


w 


Y 
- 


ta- t 


appeal is heard.and.deeided-in favour’,of either case an appeal'àgainstthe preliminary 
ihe appellant, in;order-to. give- him:any decree «alone ‘-would- be. useless, "In “this 
welief, the: final decree, against: which- no respect, it-willbe. seen, this decision: gdes 
&ppeal bas been preferred, would :have:to beyond: Mackenzie's case- (10) and.. beyond 
be indirectly.,set; aeide,.-It, is difficult to Madhu Sudan's- case (1), Of B.-97.0f the. new 
"appreciate how such a state of things could” .Code it wag observed: . -~ m a 
„possibly have been, contemplated by the ,. "That.section does not, ‘however, relieve 
Legislature." |. - |. . .4 ^. ] 
." lhis.ease, though decided in 1909. .was decree from the necessity. of appealing 
decided under, the Code of. 1882 and it against the final decree. nor does.it; provide 
appears to,be the. first case to: treat. a how, if the preliminary- decree is contrary 
“preliminary. decree asop the same footing tothe termsof the, final decree, the-final 
,88 an interlocutory order made immediately decree is to be interfered with.if it has-been 
‘appealable ‘by 8.588 ofthe old Code, "The allowed to stand without -an appeal being 
; basis of the reasoning. is that. the:final "preferred. against it" o Toa 
Lord EE. directly . and. : formally In the ‘end,- however, and’ inconsistently 
attacked, willremain unaffected though the with their ‘reasoning,’ the learned: Judges 
preliminary decree be set aside. -The case ‘appear to fall back upon ‘the consideration 
„does not explain the principles upon which thatthe appeal was presented' after the final 
-the presentation of an. appeal from the dečree “ag: beén: pronounced; . The'lógic 
preliminary decree before the. final decree . ‘of’ thia case ‘would appear to be that 
Ab passed enables he final decree.to .be cet ‘nothing which:can. happen upon an appeal 
vui. ireetly; without formal and direct ‘against aprelimipary decree cab affect'the 
., Janki Nath. Roy y. Promotha Nath Roy in a mae oe ceping s i i 
(1) was’ the first:cade under the new. Goda 719". do suggestion: ‘is: offered? as to-any 
'(H) was the first'case under the new. Codé -prinoiple! according’ ‘to: whidh-tHe ffia 
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as àn "appe&l. thé preliminary decree ‘was 
preférred- béfore orafter the making of the 
üüaldécreó, "^ c0 ctam sto s 
* "Thé riext/ca8e-is'the Madras-'case already 
referred --t0,- ‘Lakshmi: v. Marudebi 
(8). "Thé appeal in “this case ‘was - against a 
preliminary -:Order in’ execution and “it' was 
Hot fled “until after’ the ‘date: ofthe final 
órder. "Thé decisión‘ contains-a^critícizm of 


"thé Caléütt& cases to which Uhave' reférred: 


iv^lays down thàt^thé final: order” merely 
carries out thé former” order “and -does' not 
supersede it, that the final order, could nof 
affect ‘or take-away. the ‘right of appeal 
against thé preliminary order; that the final 
órdér- depends. for its ‘Authority: upon -the 
preliminary order and that-upon’ the quash: 
iüg-of-the latter: it-would cease to’ have ‘any 
force; that-under: &.-97'a party-- whose griev- 
ance is against :the~préliminary* order ‘is 
bound’ to “appéal “against it and‘ ‘cannot 
dispute‘its correctnéss. in ary -appeal -from 
the fihal order, that in ‘these ‘circumstances 


he fay have-'no grievance which he can. 


raisé against the ‘final order and ‘an‘“appéat 
therefrom would-bé an'empty; formality In 


t 


Bhagaban- Chandra  Kaibarta v, Ishan. . 


Ckándrä-(13) the final decree was’ passed.cn 
llth “Novèmber though ‘not drawn’ up ‘or 
signed till 18th November. On 16th Novem: 
bér.aü appeal was preferred against the. prež 
liminary decreé: - Fletcher, J., after pointing 
out that on I6th November the’ only decree 
agdinst-which~ the appellant’ could appeal 
was the preliminary decree, referred toʻa 
previous: decision of his own in Atul 


4308 3 2 


tàkeii away by the mere fact that the J udge 
has passed a'finaldeéree," — ^7 Ti 77 
, In Atul’s case (14) the pressntation of the 
àppéal' had preceded the passing of the final 
decreé and the Court held that if the appeal 
succeeded, the final decree ought to be amend- 
ed'ih'accordancé with the rasult of the ap- 
posl eae pa, 
“In-Batkunath Nath/Chowdhurg v. Rama- 
nand Patnaik” (15) thé" preliminary -decraé 
in'á suit to'enfOice'" a ‘mortgage had been 
followed "by ‘thé' final’ ‘decréé ‘before -the 


defendants filed’ an appeal against the pre- 
liminary decree. Mookerji, J., re-affirmed 
the principles upon. which he had. decided 
Noe ee ELO IT aa 


4613) 46 Ind. Cas; 802;22-0. W; N. 831. ^ T 

: (14) 30 Ind, Gas. 321; 22.0. L:J.90.; 227 07 
- «(12):61 Ind; Cas. 923;. 48 O; 1036;; 330. L J. 414; 28 
Q. We N: 776; x wv, ve e roe .Ved oa V! 8 m! 0 0524 5.2 0L - 
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the cise “of: Mackenzie’ v; Narsingh Saha? 
T0) es ee kai ms 

t ie wére now to reverse’ the prelimin- 
ary'decree'at the.instance of the appellant, 
the . final decree would still remain un- 
affacted: ‘as no appeal has‘ been made ‘to 
challenge the propriety of that decree," ' | 
‘Referring to Khirodamoyi's ‘case (12), ‘he 
says, but'notso far as I'can see, correctly, 
that it was ruled: "VN NC QR. 
: That the" final decrée, must -bs ‘deemed 
to have béàn made on -theássumption that 
it'the' preliminary decree should be modified 
or-set aside in-the appeal, the final decree 
also- would ' be similarly modified or set 
aside s ee ee o, t 
‘-In‘this case, however, the "Court allowed 
the appellant to-amend his memorandum of 
appsal‘so as toturn'it into an appeal against 


Chowdhury (qm a subordinate’ and depend- 
ent’ ‘decree liable to "be superseded by the 
modifieation or, reversal of the preliminary 
decree’ which was the subject-matter of 
appeal before a superior,tribunal when the 
final decree was” made on the'basis thereof 
in the primary Oourt;" ^: HC 
'- In this casa also recourse -was had to the 
device of amending the memorandum of 
appeal so-as to enlargeits scope and convert 
it into a combined appeal’ against both the 
preliminary and the final decree, : 
- -Where an appeal has been brought from 


“the -preliminary decree’ before the final 


decree has been passed, this Couit has con- 
sistently held that such appeal is competent 
and thàtif'thé preliminary decree be set 
aside the final decree falls to the ground 
along withit. In.these cases attempt has 
been madeto induce the Court to affirm 


‘that the passing of a final decree takes away 


from the Appellate Court its jurisdiction 


. . (16).84 -Ind..Cas. 674; A., I- R. 1925 -.Cal.218; 400, 
L.J. 291: ea TEEN cc piu 


(17).10 M: L A. 203; 3 W. B. P.C. 11; 2 Suthep,” Q; 
J. 103/192. B. 948 (PO): 55 tome 
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over the appeal already lodged against the 
“preliminary decree, or else to hold that the 
final decree is valid and subsisting until set 
aside formally and directly by an appeal 
therefrom. ` | 

, Ram Nath Singh v, Basanta Narain Singh 
(18)like the ease now before this Court, 
arose out of an applieation to enforce a final 
decree in execution. The suit was for an 
account. 

“At the time when he preferred the appeal 
no final decree had been passed. The 
Appellate Court, therefore, certainly had 
jurisdiction to hear the appeal and that 
power was not taken away by the final 
decree. . The final decree in the 
case which merely ' determined the amount 
for which the defendant was liable to the 
plaintiff was dependent upon the prelimin- 
ary decree which held. that the defendant 
was liable to render accounts and the validity 
ofthe proceedings which resulted in the 
final decree depended upon the preliminary 
decree itself: and that decree having 
been’ set aside on appeal, the final decree 
necessarily fell through. It has been con- 
tended that it wasatany rate necessary to 
have the final decree formally set aside and 
that at all events the question could-not 
be gohe into in execution proceedings and 
that the Executing Court has no power to 
deal with it. Wethink, however, that the 
final decree was supperseded by the order 
of the Appellate Court setting aside the 
preliminary décree upon which it depended. 
We are, therefore, of opinion that it is per- 
: fectly open to the Executing Court to deter- 
mine whether the decree which it is asked 
to execute is & subsisting and operative 
decree or not and if such decree has been 
superseded and is no longer operative, the 
Executing Court is entitled to refuse execu- 
iion on that ground." ' 

It will be noticed that in this reasoning 
ihe subordinate and dependent character 
' of the final decree is rested not upon the 
fact of an appeal having been presented in 
the interim but upon the essential charac- 
ter of that decree and the nature of its 
relation ‘to the preliminary decree. In 
Nistarinee Dabee v. Rai Mohun Biswas (19) 
. Mookerjee, J., rested it upon this : 

“The party who obtained the final decree 
in his favour took it while the preliminary 
decree was under appeal The fiaal decree, 
therefore, must be deemed subject to the 
result of that appeal." 


- (18) 19 Ind. Cas. 630; 17 O. W.N. 868; 18 ©. LJ. 
(19) 20 Ind, Ons, 576; 18 O, L. J.214, 
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In Kanhaiya Lal v. Tirbeni Sahai (9) à 
decision of a Full Bench of the Allahabad 
High Court, the fact that the appeal against 
the preliminary decree had been filed 
before the passing of the final decree: was 
not made the, basis- of the decision. The 
basis of the decision was the necessary de- 
pendence of the final decree upon the pre- 
liminary decree on which it was based. The 
Calcutta decisions were said to proceed on 
the basis that the final decree continued 
after the preliminary ‘decree had been set 
aside,a view which was held to be errone- 
ous. 

In Wahidannissa v. Dip Narain Pershad 
(20), Obamier, O. J., adhered to the Allaha- 
bad decision and Sharfuddin, J., affirmed 
that “a preliminary decree has existence 
independent of the finsl decree and the final 
decree instead of extinguishing the prelimi- . 
nary decree gives effect to it." , 
` It will be seen, therefore, that in this 
Court the decisions have followed two dis- 
tinct lines according as the appeal from the 
preliminary decree was lodged before or 
after the final decree was passed. No diff- 
culty had been left in the former case. In 
the latter case it was not possible to say 
under the Code of 1908 that the appeal from 
the preliminary decree was incompetent, 
but it was said that its competence depend- 
ed upon the bringing of another appeal 
from the final decree itself. The first effective 
challenge to this.doctrine was made in 
Kasi Nath Ghosh v. Himmat Alt Chowdhury 
(21), B. B. Gnose, J., said: ` | 

"In my opinion, therefore, where a preli- 
minary decree has an independent existence 
and a person aggrieved by it is bound to 
appeal from it, that right cannot be taken 
away by a finaldecree being passed either 
before or after the person appeals from the 
preliminary decree,” 

The order of reference in the present 
case repeats and amplifies this reasoning. 
. In my judgment it is altogether unreason- 
able to treat a preliminary decree under the 
Code of 1908 as a mere interlocutory order 
whose forceis spent when the suit is dis- 
posed of. The definition given by s. 2 of 
the Code makes any decree. preliminary, 
"when further proceedings ;have to be 
taken before the suit can be completely 
disposed of." 

This certainly is a lame definition and 
if if were taken strictly one might well 


(20) 35 Ind. Cas. 873; 20-C. W.- N,- 1174; 1P.L.J, 
406: 1 P. L. W: T3 (F. B.) | o 7 

(21) 117 Ind: Cas. 557; 32 C. W, N.858; 48 C. L. J, 
28; A. I. R.'1928 Cal. 720; Ind, Rul: (1929) Cal, 541. 


125 I. O. 1930 


ask how any decree- could be partly pre- 
liminary and partly final. In mortgage 


or partition suits, in suits for partnership or: 


other accounts, the preliminary decree is 
what in the Court of Chancery would have 
been described simply as“the decree" the 
final decree corresponds to the “order on 
further consideration.” The “further pro- 
ceedings” are proceedings under prelimi- 
nary decree and consist mainly of what 
Lord Hobhouse in Sayyed Muzhar Hossein 
v. Bodha Bibi (22) described as ‘subordinate 
enquiries’. Section 97 has expressly except- 
ed preliminary decree from the position 
assigned to interlocutory orders, preclud- 
ing an appellant from impeaching them 
in the course of an attack upon the final 
decree. If there be any general doctrine of 
law to the effect that interlocutory orders 
cease to have any effect after the final dis- 
posal of the suit and that, therefore, they 
lose their appealable: character upon the 
passing of the final decree, and I do not 
here affirm such doctrine, it is, in my 
judgment, reasonably clear that. prelimin- 
ary decrees, under the Code of 190k, which 
determine.such questions as liability to 
account, existence of a mortgage, share in 
joint property, are altogether outside its 
scope, | ; 

In the second plaee Ithink it wrong 
to. hold that the presentation ofan appeal 
from the final decree isa circumstance 
which renders the final decree contingent 
upon the result of the appeal or creates in 
the final decree a character of dependence 
or subordination. In my judgment the 
final decree is, in its nature, dependent 
and subordinate because it is a decree 


which has been passed as a result of pro: 


ceedings directed and controlled by the 
preliminary decree and based thereon. A 
final decree when passed is capable of 
immediate execution and the presentation 
of an appeal from the preliminary decree 
does not operate as astay of execution. 
The Court which passes a final decree 
need not necessarily have beforeit the 
circumstance that an appaal from the 
preliminary decree has been presented. 
Whether such an appeal has been present- 
ed and whether or not the attention of 
the Oourt has been brought to the fact 
these matters in no way qualify the final 
decree when mace. 


Again, the doctrine that subordinate and 
dependent decrees come to nothing when 
the decree on which they are dependent 


(22) 17 A. 112; 22 1, A. 1; 5M, L. J. 20(P- O2). 
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is set aside must new be viewed in thé 
light of the decision of the Judicial Oom- ` 
mittee in Bommadevara Naganna Naidu 
v, Ravi Venkatappayya (23), Shama Purshad's 
case (17), has for years been taken as 
extending this doctrine very widely but the.. 
decision of the majority of the Full 
Bench in Jogesh Chunder Dutt v. Kali 
Churn Dutt (24) has now been overruled. 
In a casesuch as the present, however; I see. 
no reason for holding that the final deeree 
is not a subordinate and dependent decree, 
It isas much subordinate and as much 
dependent as an order for the execution 
of a decree is subordinate and dependent 
on the decree which is being executed. 
The function of the final decree is merely 
to re-state and apply with precision what 
the preliminary decree has ordained, The. 
decrees are in the same suit. The Ap- 
pellate Oourt, if it has power over the. 
preliminary decree at all, power to reverse 
it or vary it, has power to affect the final 
decree. In a redemption suit, such as we 
are now concerned with,it has power to 
see whether there has been any mortgage 
and,if so, upon what basis the plaintiff 
should. be permitted to redeem. There 
is no intermediate position between the 
view that the mere existence ofa final de- 
cree takes away all power from the Appel- 
late Court over the preliminary decree and 
the view that the Appellate Court being 
competent to hear the. appeal from the 
preliminary decree has necessarily the right 
to set aside the final decree and any other 
proceedings based upon the decree under 
appeal. With the solitary exception of 
Khirodamoy's case (12), opinion in this.. 
Court has been unanimous to the effect 
that the existence of a final decree does 
not deprive the Appellate Court. of ita. 
power to hear an appeal previously pre- 
sented against the preliminary decree, 

It appears to me that in this matter 
we should take ourstand upon the ex- 
press provisions of the Code and refuse 
to read into the Code qualifications and 
conditions of which it contains no sign. 
I respectfully adpot the language of 
Chamier, J.,in Kanhaiya Lal's case (9) at 
page 536:* . | 

“The Code gives a right of appeal against 
a preliminary decree and further provides 


(23) 76 Tùd. Cas 594; 46 M. 895; 50 I. A. 301; (1323) 
M. W. N. 551: 21 A. L. J. 726: A. I. R. 1923 P.O. 167; 
33 M L. T. 262; 45 M. L. J. 657; 25 Bom. L. R. 1290; 
18 L. W. 913; 28 O. W. N. 568; 39 C. L. J. 312 (P. OY 

(24) 3 0.30; 1 O. L.R. 5 (F. B.). 
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that whére-any party'aggrieved ‘by & pre- a-great many -yests- have been. swept away. 


liminary ‘decree “passed. ‘after -the -.com-. 
méncément - of :this *Oode does not appeal: 
from“ such : decree, .he ‘shall bo. precludedy 
from:: disputing’ its correctness, in any, 
appeal -which..may ‘be preferred from-the 
final decree. It seems :to me.that we are - 
not."at liberty'to read into the: Code. any . 
provisior:to-the. effect :that | the: passing ; 
of- the.. final decree-shall be. :a.bar either ’ 
to “the: institution: or- the. hesring of any : 
appeal against .the preliminary decree.’ 
:L-would add: that when a preliminary 
decrees is -set.asidé the final; decree- is. guper- . 
seded whether.the appeal was brought before -; 
or: after’ -the -passing of : tne : final: decree .- 
and that, in my: judgment, an Appellate | 
Court when. setting: aside .or varying a: 
preliminary decree can, and indeed should, - 
givé direction © for the, setting; aside. Or, 
varying: of ‘the. final decree if the existence 
of: ‘the final -decree «is: brought to, ita. 
notice as'in:allcases it ought to: be.. In: 


the; present . case ~ the preliminary decree, firm 


affirming the existence of a mortgage has. 
been set: aside and the plaintiff's suit has, ; 
been .-dismissed.-- But, be the , question - 
clear ör difficult, -I am- of opinion that . 
aGourt-of Execution is entitled-to enquire. 
whéther..the final decree originally passed - 
is:catill «subsisting or has ceased to have . 
effect.: -It “does. so when.a decree has been 
reverséd. :It:must doso when’ a- decree. 
has been superseded. ‘No doubt, had Shama 
Purshad's. case (17) -stood unexplained there . 
would have been some difficulty here and it 
ietrue that the present: class of case was not . 
cónsidered by. the-Full Bench in Gorachand, 
Haldar v. Profulla Kumar Roy (25). But on 
this.point the ; reasoning of Chatterjee 
and ‘Walmsley, JJ., -in Ram Nath Singh , 
v; Basanta Narain. Singh (18) is, in my 
opinion, sound and should be followed. 
A:would -answer in the negative. both of . 
the questions . ‘which have been referred 
. to. us. : In my opinion the appeal siould. 
be: dismissed with costs before the Division 
Beneh: and. before us. Oonsolidated hear- 
ing: fee before both Benches is fixed at ten . 
gold mohurs. T 
.€. C. Ghose, J.—Iagree. _ 
Buckland, J.—I agree, 


B. B. Ghose, J.=I an entirely of the 
same -opinion. ‘As one of -the referring- 
Judges, I am glad that the cobwebs which 
disfigured, the procedure of our ‘Courts for 


ne MEN 


(25) 89 Ind. Cas. 685; 53 C , 166; 42 C. L. J. Ir 39 O.. 
W.N:918; ADR 1925 CaL. 307 (GEN. 


by::the judgment of my- "Lord-ihe Ohiet: 
Justice just : pronounced. 


Mukerji, J »—I aereo - i ORS 
TIMES ^: Jteference. answered. Jr 
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' OVIL REVISIONAL JURISDICTION - : one 

< . July 4, 1929. = 

"Present. —— Bir George Claus Raükin, ERC B 

Ohief J ustice, Justice Sir Charu Chunder ; 


Ghose, Kr., and Justice Sir Phillip. Lindsay, 
| . Buckland, Kr. xd 
t In the matier of GAN GA AGAR? : 

_ AND ANOTHKR— ÁSSESSEEB, ‘~ . 
Income Tax Act (XI of 1923), ss. 2, 14 (1)—-J oin s 
family business—Family becoming divided but businéss | 
continued—Assessment. of business as i Naas ed 


Four "brothers, governed by the Dayabhaga School- 
of Hindu Law started a business. For many "years © 
the heirs of the’ said. four. brothers~lad~ ‘drawn = 
monies separately. from the business, the monies?) 
being debited tothe separate gccounts -of the heirs ; 
of the said four brothers in the books of the business, - 
These heirs separated in mess about . 15 of 16 years - 
ago and had been living in four separate housed (the 2 = 
heirs of each ofthe. four brothers Livingin thé same 
house and -in the same mess),the-cost of constructing 
which, was drawn from the business and debited, ta. 
the accounts ofthe heirs of the said brothers sepa- ~ 
rately. The ‘cost of messing: was met separately py” 
each ofthe four. branches and likewise the.expenses.: 
of marriages and -education of-children. In the books, 
-~ of the business there was no capital account eitherin. 
the nameof ajoint family orinthe names of the. 
separate branches, but there were accounts ‘in ‘the t~ 


. names of the heirs of the, said four original propries : 


tors showing their. drawings, from the, business; 
The accounts, of the business, had never been. adjusi- , 
ed but were carried forward from year to year. ~ 
Further, the four. brauches had separate businesses | 
of their own: : 
Held, that the facts taken together. were, only. “Gon, 3 : 
` sistent with the position that the original undivided.. 
Hindu family in' question had ceased to exist and 2 
that in place thereof there were four undivided Hindu 
families: that the fact (hat the accounts of the, main - 
business had never been adjusted throughout these « 
long years was not a circumstance which could be... 
' allowed to outweigh the inference properly deducible - : 


- from the other facts; and that the business was, 


therefore, properly assessable as an unregistered firm. 
[p. 311, cols. 1 42.) 


Reierence under 8. 66. (3) of the Indian ; 
Income Tax Aet, XI of 1922, made by the. . 
Commissioner of [Income Tax, Bengal  . 

Dr. S. C. Bysack; Messrs. Gopal. Chandra“ 
Das and Satyendra Kumar: Ghosh, for the 
. Assessees. < 

- Messrs. N. N. Sarkar and N. N. Bose, for: : 
the Commissioner of Income Tax... , srin 
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su» Tespective ‘branches... g ii st e Teen 
come Tax also: 


; The : Gommissioner~ of.-In 


- 


School‘of Hindu Law named..Ganga. Sagar;; and that the -four separate, branches «have» 


-o-- 


han Shah, who were: members ofa Hindu; and have been-assessed separately since they 
undivided. - family,: -started- a- business; year-1923-24, “In July;: 1927; the: assessee8: 
many -years ; ago; - These four brothersare; in.compliance -with,a notice -under.a, 38 : o£» 


Ananda Mohan, Brojo:Mohan.and Hari Mo-. filed separate: returns of their own. income’ 


dead and;their-sons.and.grandsons are now. the -Act- giye:a list of "Angshidars" ; (thes . 


carrying on “the business. The places;of; word . "Amngshidars" - literally’ translated: 
business at present are; among. others, Cal-  meanssharers).. In this return:each separate: 
cutta, 


office’..being-at_ Dacca:, For many years proprietor: of: one-fourth ‘sharé: in..the: 


past, the heirs of the said four brothers . business. ia question, - It also; shows:not:. 


have drawn monies separately from the 
business, the monies being debited to the partners but:also of: 
separate accounts -of--the heirs of the said partners. .-; 0 : ; c5 T cour 

four brothers in the books of the business. .On,the case -as -submitted:by :the: 
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 yearsago and had been living in iourseparate 
houses (the heirs of each of the iour brothers 


mess), the:cośt of constructing which. was 
drawn from the business and debited to the 
accounts of the heirs of the'said brothers 


only the:inames of, the male-sharerg or. 
female -and -minor ` 
Oom- 

These heirs separated in mess about 15 or 16 missioner of Income Tax it-has been-argueds . 


on. behalf of the assessees. that; in.:law ther. 
sajd four branches ought ‘to be-regárded: asi 
living in #thé:same. house and in ‘the-same members of a Hindu undivided family and3 ` 


that the; business in question: ought::not “tol 
be assessed as an unregistered: firm. t. 7,5 -X 
:Now, every Hindu family. is presumed- to 5 


e joint in :food, worship: and: :éstate;; 


arises. 7 e. c mp 4 e ary is unity of-possession, :So long: ‘as thefe 
'"The-Oonimissioner: of “Income Tax states, is. unity of. possession,: no co-parcener : ean. 


- o sfe 


^ 


Dacca and .Backerganj, the -head branch of; the family:was.shown,tosbeithe; . 


- 
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has been a-partition, but it is not -conelu- 
sive (Ganesh Dutt Thakoor v. Jewach 
Thakoorani (1)] If, however, after cesser 
in commensality any member of the family 
is in possession of any portion of the pro- 
perty separately, the presumption referred 
to above is considerably weakened. No 
doubt itis true that the mere fact that a 
property is purchased in the name of a 
member of the family and that there are 
receipts in his name respecting it, does not 
render the property; by itself, his separate 
property; but if in addition to the fact that 


certain property stands: in the name of one. 


of the members, there be these further 
facts, namely, that some other members 
ofthe family have properties standing in 
their separate names and are found to deal 
with the same as their own without refer- 
ence to the rest of the family and that the 
members of the family are allowed to 
appear to the world to be the sole owners 
of the said separate properties the pre- 
sumption that the properties are joint is 
almost gone and the burden of proving that 
ihe properties are still joint will lie on 
those who allege that they are joint. If the 
family remains joint, no charge can be 
made against any co-parcener because ‘in 
consequence of his having a larger family 
to maintain than others, a larger share of 
the joint income was spent on his family. 
Such expenditure is considered to be the 
legitimate expenditure of the whole family. 
If, however, the expenses of the marriages 
of the daughters and of the education of 
the children are paid for separately by the 
co-parceners, thatis a circumstance which 
must be taken into consideration for the 
purpose of finding out whether the family 
still remained joint (Abhay Chandra Roy 
v.. Pyari Mohan Guho (2).) ` 

“These being the guiding considerations, 
each case must depend upon its own facts ; 
and, in my opinion, the facts set out by the 
Oommissioner of Income Tax taken together 
are only consistent with the position that 
the original undivided Hindu family in 
question has ceased to exist and that in 
place thereof there are four undivided 
Hindu families. Itis not necessary to go 
over the facts again. But there can be 
hardly any doubt that specific portions of 
the property or specific properties have been 
assigned to specific co-parceners. That 
amounts to cessation of the joint estate. It 
is true that the monies required for the 

à) 311. A. 10; 31 O. 262; 8 O, W. N. 146; 14 M. L. J. 
8; 6 Bom. L. R. 1 (P. C, i 

(2) 3. BLL. R. 347; 18 W..R 75 (E. B). 


BADARANNBESBA-OHAUDHURANI v. RAM: OHANDBA MALA DAS, 1231, CJ, 1930: 


acquisition of tlie said properties came from 
the main business. But where one finds, 
as in this case, that the. business has de- 
scended to the third generations whoare in 
enjoyment of separate house properties 
and who havein addition separate buei- 
ness, the fact that the accounts of the main 
business have never been adjusted through- 
out these long years is not a circumstance 
which can be allowed to outweigh the infer- 
ence properly deducible from the other 
facts referred toabove. Further, the events 
which have taken place since 1923-24 about 
the separate assessment of the said four. 
branches can hardly be overlooked. In my- 
Opinion all the circumstances set out above 
indicate that the income-tax authorities are 
right in treating the main business as an 
unregistered firm. In my opinion, the as- 
sessees must lose and must pay the costs of 
this reference, 

Rankin, C. J.—I agree. 

Buckland, J.—I agree. . 

A. Answered; accordingly. 


CALCUTTA HIGH COURT.. 
APPEAL FROM APPELLATE DEOR&E 
No. 512 or 1327. 
April 10, 1929.. 

Present :—Justice Sir Arthur Herbert 
Cuming, Kr, and Mr. Justice Graham. 
Srimati BADARANNESSA OHAUDHU- 
' RANI—Derenpant—APPELLANT 

versus i 
RAM CHANDRA MALA DAS AND OTHERS, 
—PLAINTIFFs— RESPONDENTS. 

Court Fees Act (VII of 1870), ss. 9, 12—Power of 
Court to call on party to prove correctness of valuation 
—Dismissal of appeal on non-compliance, legality of 
—Issuing charts showing value of lands, propriety of. 

The Court has no power either under the- Court 
Fees Act or underthe Civil Procedure Code to.call. 
on aparty to prove that the value which he has. 
assessed upon the property in question for purposes 
of Court-fee iscorrect and to dismiss his appeal for 
non-prosecution on his failure to do so. If the Court 
is of opinion that the value has been wrongly assess- 
ed itcan proceed under s 9 of the Court Fees Act 
and issue'acommission  [p. 316, col. 1.] 

There is no provision oflaw empowering a Dis- 
trict Judge to issue charts setting out the value of 
various Classes of lands in the District and the issu- 
ing of such charts isa serious interference with the 
judicial discretion of the subordinate Courts. [p. 
315, col. 2.] h 

Appeal against the decree of the District 
Judge, Tipperah, dated the 4th of- October, - 


125:1. C. 1930. 


1926, affirming that of the Munsif, Fifth 
Oourt, Comilla, dated the 23rd of June, 1926. 
Mr. Chandra Sekhar Sen, for the Ap- 
pellant. 


Mr. Nagendra Chandra Chowdhury, for the 


Regpondents. 
... +. JUDGMENT. 
Cuming,.d.—The facts of the case 

out of which this.appeal has arisen are 

briefly these. The plaintiffs in the suit 
brought a suit in which they claimed 
that -certein jote was held under them 
hy the’ defendants and not by them under 
the pro forma defendants. in the trial 
. Gourt the suit. was valued at Rs. 200 and 


this valustion was accepted both by the. 


. trial Courts and the parties. The appeal 
to the lowér Appellate Oourt was valued 
at the same amount. The office made a 


note on tlie memorandum of appeal as 


follows :—“‘This is a suit for establish- 
ment ‘of the plaintiff's taluka right over 
the disputed land and for declaration of 
getting rent fromthe 2nd party defend- 
ant. 
valuation of Rs. 200 in both the Courts." 
. The learned District Judge then made a 
note.asking the lower Oouri to explain 
how the valuation was arrived at and under 
what section the Court-fees were assessed. 
The learned Judge says thai s. 7 (v) (c) 
would seem to apply and hs asked both 
parties to produce a copy of the raiyati 
khatian in question by 17th August, 1926. 
It is difficult to understand why the lower 
Appellate Oourt should have asked the 
trial Gourt for its explanation. The valua- 
tion had been accepted by tha lower Oourt 
and both the parties and presumably was 
correct. Be that as it may, the trial Court 
replied as follows :—‘‘The suit in question 
was instituted in the local Munsif's 6th 
Court on the 13th August 1923 and was 
registered in that Oourt, that- is, be- 
fore the chart for the guidance of valua- 
tion of suit land was issuec. This Oourt 
received the suit on transfer and as the 
defendant did not raise any objection as 
to the value of the suit no question on 
the point arose: for my consideration." 
The chart referred to in the explanation 
requires explanation. We are informed 
that. the Distriet Judge has sent round to 
the subordinate Courts in the District a 
ehart in which the valuation is set out 
of the various classes of lands in the Dis- 
trict. The propriety of the issue of a chart 
of this character is very quesiionable, e g., 
Oourt Fees Act provides that the Oourt 


may, if it question the.valuation, issue-a. 


BADARANNESSA OMAUDHURANI 9. RAM OHANDRA MALADAS, 


Ad valorem fee has bsen paid on- 


JA 


commission for such local investigation as 
is necessary. But it makes no provision 
‘for a chart of this kind and for the Dis- 
trict Court to issue a chart of this kind 
to the subordinate Oouris seems to meto. 
be a serious interference with these Oourts’ 
judicial discretion and entirely unwarrant-.: 
ed by any provision of the Act. After the. 
receipt of this explanation by the lower 
Appellate Court the appellant prayed for 
ten days’ time to produce the map and 
the khatian. There isa note by the lower 
Appellate Court that there was no ap- 
pearance on behalf of the . plaintifis 
respondents. On the 4th October the ap- 
pellant prayed for further time to pro- 
duce the map and the khatian. The learn- 
ed Judge refused to grant further time 
stating that the appellant could have 
brought the map and the khatian long ago © 
and that he was not prosecuting the appeal 
properly and that the memorandum of ap- 
peal was, therefore, rejected. Against this 
aoe the appellant has appealed to this 

ourt. 


The order passed by the learned Judge is 
clearly an illegal order and must be set 
aside. Ib has not been suggested to us by the 
parties that there is any section either in the 
Civil Procedure. Code or in the Oourt Fees 
Act within which it can possibly fall. It cer- 
tainly does not come under O. XLI, r. 3 or 
O. XLI, r. 17 or 18 of the Code of Civil 
Procedure. It has been suggested to me 
by the learned Advocate for the respon- 
dents that it falls under s. 12 of the Oourt 
Fees Act. It clearly does not. Section 12 


‘only provides that whenever any such suit 


comes before a Court of Appeal,reference or 
revision, if such Oourt considers that the 
question of valuation ofa suit has been 
wrongly decided to the ‘detriment of the 
revenue it shall require the party by whom 
such fee has been paid to pay so much 
additional fee as would have been payable, 
had the question been rightly decided and 
the provisions of s. 10 para (ii) shall 
apply. In this case the Court did not 
decide. that the question relating to valua-. 
tion for the purpose of assessing Court- 
fees had been wrongly decided, nor did 
it require the appellant to pay additional 
Court-fees under the section. Olearly, there- 
fore, the appeal was not dismissed on the 
ground that the appellant failed to pay ad- 
ditional Court-fees when called on to do so 
by the Appellate Court. It is difficult to see 
under what procedure or under what section 
of the Court Fees Act the appellant was 
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316 : £L 
called - -upon -£0- prodüee. evidenee- as to-the 


value: of his land. -The only section which `, 


seems” fo. deal" with “this point is s, 9 of 
the Court Fees Act. "This section: applies: 
to “Oourts of first ‘instance primarily’ but 
therei is no:reason to- think why it should 
not apply, also to a Oourt of Appeal. Section - 
9° provi des "if^the- Court sees reason to" 
think thatthe annual ‘nett: profits or the mar-: 
ket value: of auy such land, hoüse or garden’ 
as ‘is . ‘mentioned ` jn' 8.7, “paras. 5 and “6° 
have ‘or Has“ been wrongly estimated, the ' 
OóQürt may, for the -purpose: of compüt-- 
ilig ` thé fee "payable in any. suit therein 
mentioned, - issue `a commission to ‘any 
pfoper- pérson,. directing him to make 
such -loGal or other investigation as may 
ve “necessary and to report thereon to the : 
Oourt.”: ‘If; therefore, the Court istof -opin-* 
n. ‘that. the: value has been wrongly 
sessed, ‘the ` Court can proceed ' under 
ine Section”: "In these matters the: Court 
t proceed strictly. according to law and' 
a thé‘arbitrary and illegal way this 
case reveals. It is not in the power of 
the Court, to call upon.the appellant .to 
Produce ` ‘evidence to ‘substantiate’ the value 
which he has ‘assessed - "upon the property 
ih-question:- "But-iheré is no provision 
whatever in- the Court: Fees Act under which 
the” Ooürt cari call on'a party to prove that” 
thé -Oourt-fée -is what he the party alleges 
it,to “pe. “and ori. his failure to do so to dismiss 
his ‘appeal: ‘for-non- prosecution. 
"Phe -order of the District Judge is clesiiy 
wrong and is set aside and he will take up 
the: appeal from the stage at which he 
passed his order. There will be no order 
a9 to: -costs in this, appeal. - 
"GP&ham,:J.—Iagree that the appeal 
thist."bé adoweéd on the ground’ that the 
order appealed against is without jurisdic- 
tion ahd: ies-not in accordance with any 
section either, of the Code - of V Pro- 
The: 
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But “that ‘procedure bs 
notbeen iga, I toncur in the order 
whieh: my: learned brother lias máde. 


ant 


P ` 
RE. s A lall d 
DAC ppeal allowe 
^or od. ^ r "* Dn 
AL E ie - es 
Feriis > Gb s 
p» i KN t t 
a 5m 0m 
t 
EAS ; A " 
ja, Pm 
- ANE 
SM €. c x 
Qt. T 
SP . : 
EIN : © vee fb ol [s y 
` E = » wt 
ee AX PE. an a ~ x - n 
f - t 4774 
-7 a = we o g^! p^? o* a ~ . l mz 
i vf Hosa LA. n p ie- 4 -— mt € - wwe ^ ^ -—— ae 
-— ow 
— 


KAMAL KRISHNA: SANYAL, v. MADHUSUDAN:) anoir 


135 1.70, 1830. ! l 


‘CALCUTTA HIGH: COURT. h el 

. LETTERS Patent APPEAL No. B4 OR: 1928, om 

> *' March 28, 1929, - ick 
Present :—Bir George Olaus UTER A 
x Rankin, Kr., Ohief Justice and. 
J ustica Sir Charu Chunder Ghose; Kn. i 

KAMAL KRISHNA SANYAL AND OTBERS 

EE. —DEFANDANTS— APPELLANTS! -" a, 
4 'o. VeTSUS. C 
“MADHUSUDAN CHOWDHURY—. .. z 
c. PLAINTIFF— RESPONDENT, DU 

‘Landlord,’ and tenant—Landlord/s right to cut trees: 
without., tenant's permission— Bengal Tenancy ; Ack: 
(VIII of ` 1885), s. 288—Provincial Small Cause Courtg; 
Act (IX of 1887), Sch. IT, Art, 35—Plaint containing? 
allegation’ of.trespass—Nature of nac urisdiction, eat 
Small Cause Court, 

Tt is not open to & landlord after. he has leased. 
out the land, to enter upon the tenant's holding and" 
cut down trees without. the consent - of the tenant. 
[p. 319, col. 1.] " 

When, na ‘settles Brees On ihe lead: 
that tenant gets :certain rights not only in the land: 
i piso in the trees which . go "with the land. 
ibi 

Ruttonji Edulji Shet v. Calléstor of. Thana (1), Nazar 
Chandra Pal Chowdhuri v. Ram; Lal Pal (2), Sheik, 
Abdool Rohoinan v. Dataram : : Bashee, (3), Goluck Rana, 
v.Nubo Sunduree Dossee (4), . Ganga Déi v: Badam 
(5) and Prodyote Kumar Tagore v. ‘Rakhal Chandra; 
Sarkar (6), referred t». . ~ 

- Miiter, J.—The question. WE suit falls. with- 
in Art. 35 of Sch. il to the Provincial Small Cause: 
Courts Acf does not depend upon ,the. defence ‘but 
on the allegations, inthe plaint. -[p. 317, col: 1.7 7 

Letters Patent Appeal against. the decree 
of Mr. Justice Mitter, dated the “lst: of 
June, 1928 in Second ‘Appeal No. 1005 “of 


- 1927, preferred against that of tlie “Suba 


ordinate Judge, Rajshahy dated the 10th’. 
January, 1927, affirming that of the Munsif,’ 
Maldah, dated the 23rd December, 19724. - 

The judgment of Mitter, J., against which: 
this appeal was preferred is given below: = 

“The suit, in: which ‘this appeal arises 
was brought by the plaintiff, now’ reg 
pondent, for recovery - of Hs. 200: as 
damages’ from the defendants, now appel- 
lants. The case stated in the plaint i is that 
the defendants landlords had entered: 
unlawfully on the land of the plaintiff’ 
and had unlawfully felled the mahua tree 
which stood in his mourasi mokarari “jote: 
The allegation in the plaint clearly amounts’ 
to criminal trespass and mischief within 
the meaning of Ch. XVII of the Indian 
Penal Code. The défence of - the appel: 
lants raised two grounds, (i) Madhu the 
plaintiff had no mourasi mokarari jote right 
in the lands, (ii) and no right whatever 
in the tree. "The Munsif upheld the first 
ground of -defence but negatived , the’ 
second and decreed the respondent's suit’ 
for Rs, 40 only. On appeal, the Subordinate: . 
Judge: affirmed -the Munsif's-decision, ` 


6193 120: 1930 — 
3 A'geeond ‘appeal has been: taken to. this 


Court: by thë: defendants. A. preliminary 


objection’ has been taken to the hearing of: 
this'appeal on: the: ground that the suit 


. was ‘ote ‘of a. Small Cause -Gourt ‘nature. 


aud.the: second. appeal . was consequently: 
barred: by 8. 102 of the Code o£. Civil Pro- 
cédure:'- It seemsto me that the-prelimin- 
ary: objection is ‘not: well-founded. The 
allegations in -plaint ; make the -acts of 
the:defendant oné of trespass and : mischief 
and this :suit being’ for - compensation ‘for. 
acts: which. fall ‘within: Oh: ~ XVII: of: the 
Indian: -Penal © Code are clearly’ exempt 
from the: juriadiction-of the:-Caurt of Small 
Causes: . See; Art. 35 of Sehedule-to. the 
Provincial: Small Oause - Court Act (IX:of 
1887)..3 It'ha® been'árgued by’ the-learned 
Vakil for the-respondent that the defence 
ofthe défendant'&hows: thatthe acts of. the 
defendants “were done ` bona` fide in “the 
assertion ofa claim and. the. allegations 


imthe:/plaint taken ‘with the defence take. 


ihé'aets ott 'of the .definition of trespass 
‘and? mischief' as defined ‘in the Penal Code, 
put the'answer to. this ` contention. is ‘that 
the: nature -of the-suit does nöt depend on 
Xhe'defence. but’ has ‘to: be: judged from 
‘the allegations i in- the plaint. “That: being 
80, the suit as laid in.the:plaint: “was not 
&-Buit ofa Small Cause Court-nature. . The 
preliminary- ‘objection: musty therefore, be 
‘overruled. 

- Mr. Brojolel- ‘Obakravarti, ' who, apenra 
tor the-appellant in: this -cz8e, contends 
that: both the Courts below -arè clearly in 
‘error: in: holding that- theJandlord had ‘no 
Sight to -cut down. the ‘trees: His‘ argu- 
ment is- that ‘under -the general law. right 

to the ‘treés is vested in thé landlord, and 
ihe right to cut “down and. eall the trees 
are ordinary incidents of the ownership 
in4he.trees. "In support of this contention 
reliance has been placed onthe decision 
‘of the Judicial Qommittée of'.the Privy 
Oouncil in- the ease of:-Ruttonj: Edulji 
Shet v. Collector. ^f. 


that the property in the. trees is under 

the general law. vested. in. the.-landlords 

(the defendants-appellants) in the present 

case but -contends that: the right has been 

Ae down by s. 23 of the Bengal: Tenancy 
ct. 

Let: us.examine the SEDI to see if this 
enake aki ‘is right.- Section?3 in the con- 
eluding part runs as. follows:—“But’ shall 
not: ‘bée-entitled- to cut down - ‘trees: in? con- 
SHOW -R. P. O.13 at p. “ASP ar „M, Í “A, 298; D 
Bark C. 3.292; OBR MES ^ 0 — e 


i Sti: 
uj 


7 RAMAL KRISHNA: BANTAL: 0; ; MADRUSUDAN,. 


- Thana . (1); "The: 
learhéd Vakil’. for ` the respondent: ‘concedes - 


Br 


travention.:of any local: custom?’ All that 
this section. lays down is that the. d¢ccup~ 
ancy raiyat BhalL.be:entitled to cut down: 
trees. unless the. landlord can. .establish 
that there. is a. custom prchibiting:.the 
raiyat from cutting: down..the :trees. : See 
Nafar Chandra .Pal: Chowdhurt. v. Ram 
Lal-Pat (2),' But there. is: nothing in;the 
section to show. expressly: that. the. land» 
lord's.right.'to' cut down .trees ~on: =the 
occupancy holding has been taken: away. 
It is. argued that.the same right, cannot 
co-exist in. the .landlord:and the: tenant. 
It is said-that “as -the tenant has the.right 
to cut; down the tree, the landlord cannot 
cut: it,” - It is saidyon the other hand, that 
the lands "which are. let. for. agricültural 
purposes form the subject. of: the oc¢upaney 
right, and in order:that.the growth-of: trees 


may not - prejudicially. affect’ the, , growing 


of: crops the ‘tenant. is ‘given... the.right:to 
cut down trees.‘ It is said for the: :4appel- 
lant that the..interest. of: the: landlord: is 
to allow. the trees ‘to’ grow ini. order thah 
he may make profit :from the same: when 


in course of. time .these.: trees: become: fit 


for” valuable: timber and: it: ‘is; certainly 
optional: with the: -làndlord..:to :cuto down 
the trees, -the property:in which undoubted: 
‘ly “belongs: ‘to. him: under. -thé genêral Jaw 
‘and.it is further said for the-appéllant: that 
to-read 8.:23,asdepriving thezemindar of hip 
right as:proprietor to’ cut down: the;:trees 


“would. be: to reád-into it something iwbieh 


it does” not say ‘and which: ‘cannot :réason- 
ably be inferred from ita language. 765 i3 
: The trees-in this casé ‘are not showns:te 
have: .been planted by the: plaintiff: tenant 
nor ‘are “they. shown: to : be: sfruitbearing 
trees.: -The treesare mahua trees from’ the 
fruits of which ‘a certain. kindof “country 
Jiquor-is made. ang a: profit is made by the 
tenant. -$ i uM ss. | ps s 
„In the*case of Nafár Chandra Pal che: 
dhuri ¥, kam . Lal. Pal: (2)- the. following 
observations. occur :— "So in .the. eaae. «of 
Ruttonji;Edulji Shety. Collector-of hana 
(1) trees .are: said by the: Privy.Couneil,:to 
be part ofthé land on. which they.stand- and 
the right to -cut them down and:sell them : 
is said to be incident to:the: -proprietorship 
of theland;". In the same case-it wassaid : 
“So that it:;/may.we think be.taken;: that 
however ‘the .zight of an occupancy . tenant 
to cut down trees:on his:holding may. have 


“been affected: ‘by. legislation, the.property 


in the trees is stil by. ihe general, law 
vested in the zemindar;” ‘His’ ‘proprietary 
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rights in this respect are subject to 
modifieation or it may be to complete 
extinction by custom ; but failing the proof 
of such a custom his right as it formerly 
existed, seems to us to subsiet unimpaired.” 

These observations do not lay down any- 
thing -contrary to the contention of the 
respondent that the proprietary rights of 
the .zemindar in the trees has been cut 
-down by s. 23 to this extent that he has no 
right to cut down the trees Bo long as the 
lands: are in the occupancy of the tenant. 
It hag been argued by the appellant that 
if ownership of the trees is in the landlord 
it is-an ordinary incident of that ownership 
that he hasa right to cutitdown and sell 
it. If the contention of the respondent, it 
is said, is right, then the landlord can 
never be able to cut down valuable timber 
on the occupancy holding in cases the 
occupancy. holding continues to exist for 
‘generations as it does in most cases and 
rarely reveris to the 
amination of Nafar Chandra Pal Chowdhuri 
v. Ram Lal Pal (2), however, shows that the 
observations refer tothe right of the land- 
lord to felled timber. Under Act X of 1850 
the raiyat- had not the right to cut down 
trees except those planted by himself [see 
Sheik Abdvol Rohoman v.Dataram Bashee (3) 
and Goluck Rana v. Nubo Sunduree Dossee 
(4)]. The Bengal Tenancy Act has in this 
respect improved the status of occupancy 


raiyats by laying down—"He shall not be: 


entitled to cut down trees in contravention 
of any local custom.” By implication it 
seems’ to me that s. 23 purports to take 
‘away. the proprietary right of the landlord 
to cut down the trees and sell them when 
he liked during the existence of the 
tenancy. The right of occupancy is grant- 
ed with respect to the lands,.and the right 
to cut down trees is given to the tenan- 
also in the absence of a prohibitory custom, 
and this does impair the right of the land- 
lord to cut down-trees which isan incident 
of his ‘ownership in the trees, until the 
tenancy—reverts to him. The trees when 
felled ` whether by the landlord or the 
‘tenant belong to the landlord. On this 
point there isno controversy. ln support of 
the respondent's contention the case of 
Ganga Dei v. Badam (5) has been cited. I 
think the Allahabad case supports the con- 
tention of the respondent. lt is said in 
that case: “Butit appears to us to be clear 


`. (9) W. R. (1864)-367, 

- (4/21 W.R. 344: | 
4 (S 30 A, 134; 5.4, Ta, J. 09; 3 M, L. T, 194; A. W.N, 
` (1908). 51, | EE 


“KAMAL KRISHNA SANYAL vU. MADHUBUDAN, 


landlord. An ex- — 


: 123: I. 0; 1930 


that in the absence ofa custom or of & 
contract to the contrary a 2emindar has no 
right to interfere with the enjoyment by: 
his tenant of the trees upon his holding 


.às long as the relation of landlord and | 


tenant subsists. A tenant hasa right to 
enjoy all the benefits of the growing 
timber on his land during his occupancy. 
Ifthe zemindar desire to have;the privilege 
during a tenancy .of entering upon his 
tenant’s holding: and cutting down and 
removing timber he must procure a special 
stipulation from his tenant in that behalf.. 
In the case of Sheik Abdool Rohomaniv: 
Dataram Bashee (3) the learned Judges laid 
down that while a zemindar has a right in 
the trees which the Court should maintain 
the tenant has a right to enjoy all the 
benefits that growing timber may afford 
him during his occupancy but has no 
power to cut down the timber and convert 
it to his own use." so 
The Allahabad decision followsan early 
Bengal. case where it was laid down that 
while a zemindar has arightin the trees 
which the Court should maintain the, ten- 
ant has a right to enjoy all the benefits that 
the growing timber may afford him during 
his occupancy; see Sheik Abdool Rohoman v. 
Dataram Bashee (3)... © Ld 
An examination of the decision. of the 
Judicial Committee in Ruttonjt.Edulji Shet 
v. Collector of Thana (1) referred to by 
the Appellant will show that in that case 
the trees did not form thesubject of the 
demise and consequently the .provrietary : 
right in the trees remained in zemindar and 
the landlord had aright tocut down the 
trees and sell, Where trees are exempted 
from the demise there the landlord is entitl- 
ed to enter at all reasonable times on the 
tenant's holding and cut them. See Foa 
on Landlord and Tenant, 6th Edition, page 
109. 
I think the decisions of the Courts below 
are right and must be affirmed and the . 
appeal dismissed with costs. s 
The application in revision in the als 
ternative will be dismissed. P. 
Mr. Jatindra Mohun Chowdhury, for the 
Appellants. TE 
Mr. Krishna Kamal Moitra, for the 
Respondent. XE 
JUDGMENT. » 
Rankin, C. J.—This is a Letters ~ 
Patent Appeal from the concurrent decisions 


' of three Courts in a suit by the tenant who 


is an occupancy holder against the lande ` 
lords for damages for the landlorda’ 


wrongful act in coming: Upon the holding ; 
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and cutting down a certain tree. The tree 
appears to be a-mahua tree from which a 
certain form of crude alcohol canbe made. 
Now, the tree when cut down was appro- 
priated by the tenant and ithe present 
appellants—the landlords—have succeeded 
in a suit in which they ~have recovered 
Rs. 40 as damages against the’ tenant for 
wrongful-conversion of the timber, The 
present appeal is an appeal by the landlords 
in which they seek to have it established 
that they were entitled to entar upon the 
holding of the tenant andcut down this 
tree without the tenant's consent. As I 
have said, the Munsif, the Subordinate 
Judge and -the learned Judge of this 
Court in second -appeal have unanimously 
negatived that contention. In my opinion, 
on a review of the authorities. and : on prin- 
ciple, they are clearly right. 

The first principle in these matters is 
that prima facie the right in the land and 
-in trees which are let along with the land 
ie in the zemindar and the second. principle 
is that, when the zemindar settles a tenant 
on the land, that tenant gets certain rights 
not only in the land but also in the trees 
which go with the land. If one looks to 
8. 23 of the Bengal Tenancy Act, one will 
find that, by-virtue of special legislation 


applicable to agrarian holdings in this Pros, 


vince, the enjoyment of this tenancy in- 
cludes, in the case of a raiyat who has a 
right of occupancy, a right to use.the lands 
in any manner which does not materially. 
impair the value of the land or render it 
unfit for the purposes of the tenancy—sub- 
ject to this restriction that the tenant 
shall not be entitled to cut down trees in 
contravention of any local custom. From 
that section, it would appear that the right 
of enjoy ment which a tenant of the present 
character, that is, the respondent now be- 
fore us has in his land is a right to 
have acertain limited use of the trees in- 
cluding the right under certzin restrictions 
to cut them down. Whether or not there 
ever -was a time at which it could be said 
that a tenant of this sort had no right to 
cut down trees at all, itis clear from s. 23 
that the position has now changed. We 
Bre not, however, concerned in this case 
with the tenants’ right to cut down trees: we 
are concerned with the landlord's right to 
enter upon the holding and cut down trees 
without the.consent of the tenant. As re- 
gards that matter, the oldest authority 
which need be consulted is I think the case 
of Sheik Abdool Rohoman .v. Dataram Ba- 
shee (3), -The.]aw,.a8 declared in that case, is 
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reasonably clear. It is said there that the 
tenant hasa right to enjoy all the benefits 
that the growing timber may afford him 
during his occupancy; but it goes on to 
say—and it was no doubt true in that case 
that he has no power to cut.the trees down 
and to convert the timber to his own use. 
The latter part of that clause is broadly 
Bpeaking still true, though it may be mo- 
dified by: local custom. Apart, however, 
from the judgment as regards the right 
of the zemindar to the trees,it was held 
that the tenant has a right to enjoy all the 
benefits that the growing timber may afford 
him during his occupancy; and, in that 
case, the claim of the landlord was to have 
his title in the growing trees declared and 
to.obtain a declaration that the pretensions 
of the ratyat were not legal. There wasno . 
‘claim, therefore, of the landlord to enter 
upon the holding and to cut the trees down: 
It is ‘quite clear that any such claim would 
be inconsistent with the principle upon 
which the judgment was based. In the 
case of Ganga Dei v, Badam (5) this very 
question arose. In that case, it appears 
that the landlady instituted a suit for de- 
claration of her title to the trees. She also 
prayed for a perpetual injunction restraining 
the tenants from offering any obstruction 
‚to the cutting down and removal by her 
of the trees on the holding. As regards 
the claim for injunction, it will be seen that 
: it raised the same point as in the present 
case. The plaintiff landlord wanted : the 
tenants to be restrained from resisting her 
when she came upon the tenant’s land to 
cut down trees. Ouriously enough, .the 
first Court accepted that contention. But 
when the case went to the Allahabad High 
Court, Mr. Justice Richards dissolved that 
injunction, The learned Judges of the 
Division Bench upon that decision saying 
that “the presumption of law and the gene- 
rslrule in the absence of custom is that 
the property in timber on a tenant's hold- 
ing vests in the zemindar and.that the 
tenant has no right to cut and remove such: 
timber. But it appears to us to be clear 
that, in the absence of a custom or ofa 
contract to the contrary, a zemindar has‘no 
right to interfere with the enjoyment by 
his tenant of the trees upon his holding 
as long as relation of landlord and tenant 
subsists. A tenant has a right ;to enjoy: 
all the benefits of the growing timber on. 
his land during his occupancy. ‘If:the .ze- 
mindar desire to have the privilege during: : 
a tenancy. of entering.upon his. -tenant'g 
holding’ and ‘cutting down and removing: 
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ith ber, ‘he: mist: ‘procure a &pecial- stipula- 
tion: from his-tenant in that behalf.” It 
seems to6:me that; in- thé-other cases. which 
have been cited: to u, there is no law laid 
down to’ the: “contrary. We have been re- 
ferred:to the-case of Nafar Chandra ‘Pal 
‘Chowdhuri-v.Ram-Lal Pal (2), where the 
réal question: was as to the person entitled 
to. the: felled timber and: the same is true 
ofthe case of? Prodyote Kumar Tagore v: 
Rakhal:Chandra Sarkar (6): There is only 
Ohe‘casevin'all.the long line of cases which 
seems toie. even to suggest that, because 
the landlord has general. ‘proprietary . right 
in:the timber; lie is entitled:to exerci&e his 
right by:cutting it down after the land has 
been.settled.with the tenant. "That C886; 
however;-inono way -béars out the conten- 
tiom. XIvpropose to refer’ toit. It i8 thë 
case"ot. Rationjt Edulji Shet v. Collector -of 
Thana (1). “In that case, ‘the Court- -was 
construing a farming: lease’ of‘certain junglé 
lands which had been grantéd^ byi-the: Gov 
ernment.: The ‘question arose as ‘to--whe- 
theron certain part of .the~land the tights 
granted to. the-lesses included the right'-to 
fell and take ‘away timber.. Dealing; "here- 
fore, with.:this question - which wai: ato 
the: tenant’s right to cut; trees, the argunient 
obiheir-Lordships wss-as follows: - They 
pointed cut'that before thé lease was’ grant- 
edythe whole right wasin- thè Government: 
They: went on’ to say that, if the tenant 
— élaimed to: -have-the right:to- fell trees, he 
must do -it either by showing that that right 
was anecessary incident of the lease by 
reason ofthe objects of the lease/or that: he 
had got:it under'somé positive law or under 
some .custom to bè incorporated: in the 
lease or. under- -thè express terms of the 
lease. : Now, it ia the passage upoa which 
their ‘Lordships reasoning is ‘founded which | 
has given:rise; it would seem, to some‘mis-~ 
apprehension: "Thé: passage--is this: “At 
the time” then: that this "léssé: was > made, 
the: -‘whole‘of. the land ánd-all ‘the: rights 
connected ‘with the land, subject “to such 
claims as. third . parties wight have - upon 
it; belonged to the Government:: ‘The’ trees 
upon the land-were'part of-thé land and the 
right to:cut down and sell. those trees was 
incident.. to the proprietorship of ‘the land,” 
Soit was" ‘at the time that ‘thé ‘lease’ was 
made;” “This ‘position is no authority for 


the view. thats landlord after he-has leased: 


out the-land.can -come upon the holding 
of:the tenant and--cut down - ‘trees with- 
out:-the .consent ‘of’ thé. ienànt. In: my 


a 
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judgment, “the learned ‘Judgé -hàs:very 
correctly ‘appreciated - the. dun of the:law, 
In. that. view, the appeal - fails: "and: inust 
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: APPEAL FROM ORIGINAL Opin. SDW 
ois `- “No. 229: oF 1929, a WO 
February 18, 1929.: -': a D 


` Present: —Mr. J üstice B. “By Gibs 
-' and Mr. Justice ' Pánton? msc A, 
i PHOSANN A KUMAR SAHA Dadir: a 
, ."HoEPER—APPELLANT «o2 5/64 
eol ~ o wersus co do Ee. " 
Yol DHIRENDRA LAL GUPTA- |» 
4 “JUDPGMENT :IJEBTOR— RasPONDENT, . 


- Bengal Court of Wards Act (LX 6f:1879), &. 60: 
A—Appointment of Court of Wards as common mana- 


» 


, ger— Co-sharers, whether become wards—Right i to alie- 


nate, ‘whether extinguished, 

"Appointinent of thé ‘Court of Wards.as the common 
ihanager under the Bengal:. Tenancy Act ‘does: not 
render: all-the co-sharers ofthe --property~ wards ‘of 
Court. so as to.. disqualify, them from--incurriag 
debts” or selling’ their interest. in "the „property, : 


: : Appéel against - “dh order. of this Subordi- 
nate Judge, First Court 'of Ohittagong, | 
dated the:19th of: February; 1927. © ©- 
- Dr. Sarat Chandra Basale-ang Mr. Chandra 
Sékhar. Sen, for- thé Appellant. - 
-- Mesars. ` Surendra Nath: Guha and. Syél 
Našim Alifor the Respondent. ^: 
JUDGMENT.—In this - case’ ‘the ordei ; 
at the Subordinate’ Judge appears to ùk to 
be wrong. He has applied thé provisions 
of & 60 À of the Gourt “of Wards Act in 
holding that the interest of thé judgment- 


‘debtor in the ‘property: attached is not 


saleable.'Section 60-A; However, refers: to 
debts incurred by a. ward. ' The judgement: 


` debtor in this’case is nota -Ward of: Court: 


The Court ‘of -Wards was appointed. the 
common manager under the provisions of the 
Bengal Tenancy-Act by the District’ Judge. 
That does not-render all the eo-sharers of thé 
property wards of; Court soak. to disquali- 
fy -thèm ‘from incurring: debts ‘or- selling 
their. ‘interest in the- property" in quéstion. 
As every co-sharer is-entitled. to sali his 
interest, & ‘creditor of such co:shàrer is 
entitléd-'to sell his property in , execütiori 
of his decree against him. - > 
' "T'he-order of the Subordinate J idige i is get 
üside and the casé' remitted -to’ the ‘Oourt 
below : for proceeding -with the' ‘execution. 
The-appellant. is entitléd to his. costa" as 
against the respondent, which We .üsBe8B 
at five gold foli. — 
a PARTE 


ET 


: “Appeal” wecdpted::’ a 


teed mae Tot 
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ALLAHABAD HIGE COURT. 
^ FULL BENCH..  . 
SECOND CiviL APPraL No. 2176 or 1937. 
...  ,. October. 28, 1429, » 
. Present:—Sir Shah Muhammad 
.. ‘Sulaiman, Kr., Acting Ohief Justice, | 
" Mr. Justice Mukerji and Mr, Justice King. 
SAHU RADHA KRISHNA-—PrLAINTIBE - 
201... — APPELLANT 3 
: : versus. i 
: TEJ SAROOP AND OTRERS—DEFENDANTS 
Be Kn S (0.0 — RESPONDENTS. 
. Limitation Act (LX of 1908), Sch. I,' Arts. 66, 116— 
Civil Procedure Code (Act V of 1908), 0. XXXIV,r:6 
—— Claim for personal decree om, registered morigage- 
deed—Limitation—Proper stage for deciding the ques- 
tion. ^ > 5 S 
In. a suit forsale on the basis of "a mortgage-deed 
the proper stage for deciding whether the mortgagee's 
claim for a personal decree is barred by limitation is 
after the net proceeds ofthe sale have been found to 
ve en to pay the - decretal amount. [p. 322, 
col. 2 i ' i 
; The personal remedy on the basis "of a registered 
morigage-deed can be enforced ‘within six years under 
e 116 of Sch. I of the Limitation Act. [p. 323, col. 


> "rhe judgment ofthe Privy Councilin Ganesh Lal 
Pandit v. Khetramohan Mahapatra (1) cannot be taken 
to have overruled the previous decisions and is not a 
direct authority for the view that such a claim on even 
a arr document is governed by the three years's 

e. [ibid. : js E on 
—.. Ganesh Lal Pandit v. Khetramohan . Mahapatra, (1), 
explained. 

Ratnasabapathy Chettiar v. Devasigamany Pillai 
e and Jai Indra Bahadur Singh v. Khairati Lal (4), 
followed. PME l l A 
. Becond appeal from a decree of the Dis- 
trict Judge,. Moradabad, dated the 28th of 
June, 1927. 

"^ ORDER OF REFERENCE . 
TO A FULL BENCH. . | 

Boys, J.—I agree in holding that this 
case is appropriate for consideration by 
a Full Bench. I would only add that ] am 
inclined to think that the question of whe- 
ther tbe plaintiff is or may be entitled 
to havea personal decree has been :pre- 
maturely decided. Plaintif had to proceed 
in the -first place egainst the property. 
Under O. XXXIV, r. 4 there.is no question of 
a personal decree. In fact plaintiff has not 
in so many words asked for a personal 
decree. He has asked that he “may be au- 
thorised to apply for the preparation. of. a 
decree against the person and other pro-- 
perties,” if the. mortgaged property prove 
Insufficient, | E 
. Even treating this request, however, a 
prayer for an immediate personal decree 
for & balance, if any, to be ascertained, 
and granting that.such a prayer may be 
desirable to save the period of limitation. 
running out, no such: déeree sould -be 
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immediately prepared for the event’ might 
show-that the whole debt. was discharged 
by the saleofthe property and no Oourí 
should pass uunecessárily a decree that 
might well beinfruetuous. Treating the 


. - request, then, in this case asa prayer for 


& personal decree, it appears to me‘at 
least -arguable that the proper course 
would be to defer passing any order on the 
prayer until the proceeds of the sale had 
been found to beinsufficient and then and 
then only would be the time to deter- 
mine) whether the balance is legally re-' 
coverable otherwise: than out of the pro- 
perty, one consideration governing the 
answer being whether the right to a per- 
sonal decree was barred by limitation. 

" Butas in the present case the right of 
the plaintiff to a personal decree at any 
time has in-fact been finally, determined 
and the question is of far-reaching import: 
ance I think for the reasons given by my 
brother that itshould be considered by a 
Full Bench, | "EN MN 

- Puilan, J.—This second appeal ‘arises 
from a suit brought by a mortgagee on the 
basis offa mortgage-bond . dated - 25th 
February, 1921. The suit was instituted on 
12th: February, 1927, and the. plaintiff 
claimed relief against the mortgagéd pro- 
perty and he also prayed that in case the 
mortgaged property’ be insufficient and any 
amount remains due to the- plaintiff, the 
plaintiff may be authorized to apply forthe 
preparation of a decree against the person 
and other properties of: the principal 


, defendants. The Courts.: bélow have given 


a decree against the property but they 
have- refused: a: decree -for à personal 
remedy on the ground thatthe suitis for 
this purpose beyond time. The Courts 
below considered that by a recent decision 
of their Lordships of the Privy Council 
reported as Ganesh Lal Pandit v. Khetra- 
mohan Mahapatra (1), it has been finally 
ruled that a suit to enforce a‘ personal 


covenant in a mortgage-deedis barred by 


Art, 66, Limitation Act, unless it | is 
made within a period.of three years from 
the date when the debt became payable, 

In appeal we have. been asked to cons 
sider that the interpretation placed by the 
lower. Courts on this decision of their Lord- 
ships of the Judicial Committee is incorrect. 
It. has been pointed out to us that the deci- 


" (1) 95 Ind. Cas. 839; 53 T. A. 134; 24 A, D. J. 615; A; 
$ os P. OQ. 56; 430: L: J.°545;-28 Bom: E. R. 931; 
4 L: Wi 50; 51 M. Li J1,82; 7 P. L. 77.501; (1926) M.-W, 
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sion itself appears to-be in conflict with 
previous decisions not only of the High 
Courts in India but also of their Lordships 
of the Judicial Committee. These decisions 
go back.to a decision of the Judicial Com- 
mittee quotedin Ram Din v. Kalka Prasad 
(2). and a decision of the Calcutta High 
Court, Miller v. Runga Nath Moulick (3) 
which was .based thereon: It has been 
pointed out to us that these. rulings have 
never been held to be authority for the 
proposition that Art. 66 applies to a 
case of this kind. But, on the other hand; 
it has been generally held that a period of 
six years is allowed for filing a suit to 
obtain a personal decree against a mort. 
gagor. The general view appears to have 
been that these cases are.governed not 
by Art. 66, Limitation Act, but by Art. 
116. In the judgment of their Lordships 
of the Judicial Committee in Ganesh Lal 
Pandit v. Khetramokan Mahapatra (1), 
no reference is made to Art. 116 and 
the suit in that case was brought after 
more than ten years; hence it is immaterial 
whether & six year ora three year period 
of limitation applied to the suit. This 
ruling has already been considered by a 
Bench of the Oudh Court reported as Jai 
Indra Bahadur Singh v. Khairati. Lal (4), 
&nd by & Full Bench of the Madras High 

. Court reported as Ratnasabapathy Chettiar 
v. Devasigamony Pillai (5). Both these Courts 


have, in spite ofthe decision of the Privy : 


Council, found that Art. 116 applies to 
a case likethe present and not Art. 66, 
and the Madras High Court in particular 
has pointed out that in the case of Ganesh 
Lal Pandit v. Khetramohan Mahapatra (1) 
there must.have been a reason why Art. 


116 could not be applied, and the view was . 


taken that the observations of their Lord- 
ships should be regarded as obiter 
dictum, In my opinion a matter of this 
importance should be referred to a larger 
Bench. I myself would not be prepared to 
hold.that in view. of the observations. of 
Lord Sumner in the case of, Tricomdas 
Cooverji Bhoja v. Gopinathj? Thakur (6). -at 
! d 12 I. A-12; 1 A. 502; 4-Sar-P. O. J. .619-(P. C). : 
A 12 0. 389; 10 Ind. Jur: 376. . .. 

Oudh 465; Ind, Rul. (1929) Oudh 73; 4 Luck. 107. 

:. (5) 116 Ind. Cas. 817; 52M. 105; A. I. R.` 1929 Mad 
53; 29 L. W 143; Ind. Rul. (1929) Mad. 609; 56 M. L' 
"ues A eee REDEEM X 
: (6) 39 Ind. Cas. 156; 44 I. A. 65; 1 P. L. J. 262; 15: A* 


5 J. 217; 25.0.L. J. 279; 32 M.L. J. 857;21M: L, T. 
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page 69*, Art. 116, Limitation Act, cannot 
apply to the case before us, and in view of 
the apparent conflict between the ruling in 
that and the ruling in Ganesh Lal Pandit 
v. Khetramohan Mahapatra.(l) .I consider 
that this appeal should .be referred to a 
Full Bench. . - a Ts 
OPINION OF THE FULL BENCH, 
Sulaiman, A. C. J.—This is & plaint- 
ifi's appeal arising out of a suit for sale on 
the basis of a mortgege-deed, dated the 
20th of February,1921. The suit was in- 
stituted on the 12th of February, 1927, i. e., 


more than three years aiter the mortgage 


but withinsix years of it. In the plaint 


‘the plaintiff claimed a further relief that in 
case the mortgaged property be insufficient 
and any amount remains due to the plaint- 
iff, the plaintiff may be authorised to apply 


for the preparation of a decree against the 
person and other properties of the principal - 
defendants. The first Court held that the 
personal remedy was barred,as the suit 


had been brought more than three years 


after the bond and relied on certain remarks 
in Ganesh Lal Pandit v. Khetramohan 
Mohapatra (1), The plaintiff preferred an . 
appeal challenging the finding. that a per- - 


sonal decree was barred, He also urged. 


that the lower Appellate Court should . not 
have decided that question at. that stage. 
The learned District Judge has repelled 
both these contentions holding that the 
question was: decided because the plaintiff 
himself had asked for a personal decree; 
and that such personal decree -was barred 


by the three years’ rule. 


It seems to me that the proper stage “for 
deciding such a pointis after the net pro- 


ceeds of the sale have been: found to be 


insuficient to. pay the -decretal amount; 
Order XXXIV, r.6 provides that where the 
net proceeds of any such sale are found to 
be insufficient to pay the amount due to the 
plaintiff, the Court may ‘pass‘a decrée ‘for 
such amount if the balance -is legally re- 
coverable. The words “found to-be" have 
been newly added in this rule and did hot 
find a place in s. $0 of the Transfer of Pro- 
perty Act. Old rulings-‘are' to my mind not 
So long as it has not been 
ascertained that the sale proceeds are in- 
sufficient, no question for the passing of a 
pereonal decree réally arises. This matter 
ismade clear still'furthér by Appendix A 
No. 45 which suggests a form: for the plaint 
in a suit for eale and allows the plaintiff to 
ask for further reliefthatin case.the pro- 
"7 *Pageok 44, A—[Ed.]]- te 
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ceeds of the sale are found ‘to be insficient: 
to pay the amount due.to the: plaintiff, then: 
that liberty be resérved to ihe plaintiff to 
apply fora. decree for the balance, Similar-. 
ly Appendix D Form: No. 4relating: to & 
preliminary decree’ for sais shows that a 
direction that the plaintiff shall be at liber-. 
ty to apply for.:a personal decree’ for the: 
amount of the balance isto be entered’ in 
it. The occasion for applying, of course, 
comes later on when ihe proceeds are 
found to be insufficient.. it is then that a 
personal decree-can be passed. | | 
' As, however, the question has been: 
distinctly decided by the Courts below, it 
is convenient to .dispose of the -plea ` of: 
limitation. It cannot be doubted that 
under the old Limitation Act the great 
preponderance of opinion in all the High 
Courts had been that Ari, 116 of the Limi- 
tation Act applied to suits for recovery of 
money on a registered document, The 
earliest Full Bench case of this Oourt was 
that of Husain Ali Khan v. Hafiz Ali Khan 
(7). in the leading case of kam Din v. 
Kalka Prasad (2) their Lordships of the 
Privy Council laid down that the Art. 192 
of the Limitation Act provides the period of 
limitation of twelve years as against the 
mortgaged property, but that period did 
not apply to the personal remedy which the. 
inatrument carried. Tha head-note appears 


to be slightly misleading as in the body: of | 


the judgment their Lordships: did not lay 
down that the rule of three years applied 


. to registered. security also. They referred 
. to three years’ rule for simple 
‘rands and single bonds etc. and to six 


money: de- 


years’ rule as regards foreign judgments 
and compound registered securities. This 
case was followed by the Oalcutta High 


‘Court in Miller v. Runga Nath Moulick (3) 


where it was remarked that a period of 
six years was applicable to the personal 
remedy on the basis of a registered mort- 
Bage-deed. à 

The applicability cf Art. 116 to claims 
ünder registered bonds was accepted 'by 
all the High Courts with the exception of 
one solitary case of this Court Ram Narain 


| y, Kamta Singh (8). The new Limitation Act 


was passed in 1908 and the Legislature re- 
produced the language of. Art. 116 and of 
the other relevant Articles. It is, therefore, 
a fair presumption that the correctness of 
the old view was accepted. | 

“The weighty pronouncement of their 


> (9.3.4. 600(F.B). ' 
. (8) 26-4; 138; A. W, N, (1903) 210; . 
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Lordships of the Privy Councilin Tricomdas 
Cooverji Bhoja v. Gopinathji Thakur (6) in 
which Ram Narain's case (8) was expressly: 


disapproved, removed any doubt that there 
might have exited. Although Art. 110 was. 


„in terms applicable to suits for arrears of 


rent, their Lordships ruled that the docu- 
ment being a registered one, Art. 116 
was the Articleto be applied. Since then 
the view has uniformly prevailed in | the 
Indian Courts that tha personal ‘remedy 
can be enforced on the basis of a registered: 
deed within six years under Art. 116. I 
may refer to a recent Full Bench case of : 
this Oourt Shib Dyal v. Meharban (9). | 
. The Courts below, thowever, have thought 
that the remarks of their Lordships in the’ 
case of Ganesh Lal Pandit v. Khetramohan 
Mahapatra (1) overrule the previous deci- 
sions, In that case the suit was brought 
more than ten years after the date of the 
mortgage and it was immaterial whether 
the three years’ rule or the six years’ rule 
applied. In either view the personal claim 
was barred by time. Further more, there 
is a passage in the middle of page 136* 
which might suggest that the- principal 
mortgage purporting to have been executed 
by the lady was not executed in compliance 
with the provisions oz the law so as to make 
it binding on her, Ii there was any defect 
of registration, the three years’ rule would 
at once become applicable. Their Lord- 
ships -quoted passages from the -leading 
ease of Ram Din v. Kalka Prasad: (2) and: 
also referred with &pprovalto the Oalcutta 
case of Miller v. Runga Nath Moulick (3), 
and then remarked that the claim for the. 
enforcement of the personal covenant had 
become barred under Art. 66. As the point 
did not arise directly. in the case , and in- 
deed the question was immatérial,no pre- 
vious authorities appear to have been cited 
before their Lordships. .. - mE 
This case has been considered by a Full 
Bench of the Madras High Oourt in the 
case of Ratnasabapathy Chettiar v. Devasiga- 
mony Pillai (5) and. by the Oudh Chief 
Gourt in the case of Jat Indra 
Bahadur Singh v, | Khairati Lal (4). The 
learned Judges have come to the con- 
clusion that the case of Ganesh Lal Pandit 
v. Khetramohan Mahapatra (1) cannot be 
taken to have overruled the previous deci- 
sions and is not a direct. authority for the 
view that the claim on even a registéred 
document is governed by the three years’ 
(9)69 Ind. Cas. 981; 45 A. 27.at pp.41, 42; 20A. L. 
J/B19: A L R.1923 All 101 (F. B). . , °... 
-4 Pago ot bal. A [Hd . - Ju 
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in these cases. Until there is 'acleàr.:pro- 
nouncemení of their Lordshipsof the Privy 
Council, Icannot hold that the view  ex- 
pressed by the Indian High Courts in a. 
long series of-cases has been definitely over- 
ruled. The claim forthe personal remedy. 
in the present case is, therefore, not barred 


by. limitation. Ps 

Mukerji, J.—I agree. 

King,J.—1 also agree and have no- 
thing to add. . | | 2 
Bythe Court.—Our answer is that 
the claim for the personal remedy in the: 
present case is not barred by ‘limitation, 
though this question need not. have been 
decided at this stage, , ME 
T C eiai Reference answered, 
ri ^s 


“ALLAHABAD HIGH COURT. 


FiRST ÁPPEAL FROM; ORDER No. 183 ` 
| á oF 1928 
. Noveniber 11, 1929. 
Present :— Mr. Justice Sen and 
. >, Mr. Justice Niamatullah. . mE 
Babu SHYAM BEHARI MAL-DEFENDANT 
—APPLICANT l 
"PES VETSUS | 
^'" MAHA PRASAD AND OTBEs8— 
PrAiNTIFF8— OPPOSITE PARTIES. 

Transfer of Property Act (IV of 1882), s. 128—'Uni- 
versal donee ," definition of —Civil Procedure Code (Act 
V of 1908), O. I, rr.1, $—Joinder. of defendants— 
donc nes un ar unen cela Prücedune Dis: 
missal of suit, legality of—Suit against maker 
of pro-nole and donee of maker alleging gift is void, 
whether bad, ; , ' 

A-donee cannot be held to have become a ‘universal 

donee’ within s. 128 ofthe Transfer of Property Act 
unless the gift consists of the donor's whole property. 
Ip. 326, col, 1.] 
“If in a suitto recover a debt against the debtor 
and a person alleged to be his universal donee it 
turns out on the: taking of evidence that the entire 
property belonging tothe debtor has not been gifted 
io the donee,there willbe a misjoinder of parties and 
causes of action andthe suit against the donee must 
be dismissed on that ground. [ibid ] 

A number of heterogeneous persons cannot be 
joined in the same suit as defendants upon the sim- 


1 


i 


ple ground thatthe plaintiff claims a common relief - 


against them. Several persons may be joined as 
defendants only if(1l)the right to relief alleged to. 
exist in the plaintiff arises out of the same act or 
Bame transaction or same series of acts or transactions 
and (2) the suitis of a character that if separate 
suits. were instituted against the defendants any 
common question oflaw orfact would arise. These 
conditions are not alternative; both must exist. [p. 
828, col. 2.) E bcd D 

‘Payne v. British Time Recorder Co. (5), Umabài v. 
Bhavu Balvant (6)and Stroud v. Lawson (7), relied on. 
Where A executed a promissory ^note' to “Bi. and 
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made a gift of ‘his properties to C and 7B instituted 
a suit for recovery of the amount due under the pro- 
note against A and Calleging that the gift was 
void, and praying 'that he may be allowed to satisfy 
tus um out of the propérties embraced in the -deed 
of gift: . . "Y uae 

Held, that the suit was bad for misjoinder of par- 
ties and causes of action inasmuch asthe right to 
relief against A and C did not arise out of the same 
act or transaction or series of acts’ or transactions. 
[p. 329, col. 2.] l 

Where a suit has been directed against a number 
of defendants. and the allegations contained in the 
plaint disclose that the causes ofaction against the 
several defendants are not only separable but separate, 
it is not permissible fora Court of Law: to. dismiss 
the suit. 


election or strike out a particular party from the 
array of defendants and proceed with the trial. ‘fp: 
326, col. 2; p. 329, col. 2, p. 330, col. 1] ^ > 4 
. First appeal from an order of the District 
Judge, Azamgarh, dated the llth of 
September, 1928.. l LE 

Dr. K.N. Katjuand Mr. A, P. Pandey; 
for the Appellant. -: ij j _ 
“Mr. shiva: Prasad Sinha, for the Res- 


pondenis, 

| E: JdJUDGMENT. |. , >: 
. Sen, J.—This is an appeal from an order 
of remand.and is eonnéeted with two : other 
first appeals from "order which are num- 
bered. as 184 of 1928..and 217 of 1928, 
These three appeals arise out of three suits 
for recovery of money based on promissory 
notes against the same set of defendants: <. 
. In, First Appeal from:Order No. 183 of 
19:8, the suit was instituted: by. Shyam 
Behari Mal on the 16th of May, 1927, in. the 
Court of the Subordinate Judge of Azam- 
gaih for recovery of Rs. 3,458.8 0 principal 
and interst on a. přomiesory-note, dated the 
20th of March, 1926, which had been exe- 
cuted by Ram Ghulam Maldefendant'No. L 
in plaintifs’ favour, Defendants Nos. 2 and. 
à are the sons of defendant No. 1 and mem- 
bers ofa joint family with him and the 
plaintiff sought to fix the liability upon the 
sons upon the ground that the money was 
borrowed to meeta legal necessity. The 
otber defendants were tbree idols of a 
Hindu temple namely Padam Nal. Sri 
Ramji, Lacbbmanji and Jankiji. These 
were impleaded as the defendant No. 1 was 
alleged to bave executed in. their favoura 
fictitious wagfnama of the entire property 


owned and posseseed by bim on the 61h. of | 


September, 1926, with the intention of evad- 
ing the payment of his just debis which 
n due to the pleintifis and other cres 
itors. 


. The reliefs claimed in the:suit were only: 


two. The plaintiff prayed for a decree for 
Rs. 3,959.8-0 principal end interest: etc., 


against the defendants Nos..2, 2 and.3, The 


The Court should put the plaintiff upon his | 
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“was to a certain extent particularised in 80 


far that the plaintiff claimed that .the. 
amount be realised from the person and all: 


the family. property owned .and possessed 
.by ‘defendant No. 1 and ‘entered in the 
document known as the’ wagfnama dated 
the 6th of September, 1926. The other:re- 
lief was of a declaratory character and relat- 
ed to the waqfnama. The plaintiff prayed 
for a declaration that the document known 
as the wagfnama dated the 6th of Septem- 
ber, 1926, was vitiated by fraud and as such 
was null and void and that the property 
‘covered by the said instrument was liable to 


be' attached and sold in satisfaction of the 


plaintiff's claim, | 

“The suit which gave rise io First. Appeal 
from Order No, 184 of 1928, was instituted 
by Oudh Behari Mal on the 4th of June, 
1927. ^ The claim was. for recovery. of 
Ra. 3,98C-1C-0 on a promissoryinote executed 
by Ram Ghulam Mal in favour of the 
plaintiff on the 30th of October, 1925. The 
‘sons were charged with liability. on the 
ground of legal necessity and ithe wagf- 
nama in favour of the idois was impugned 
on the ground of fraud. A decree for money 
was, therefore, claimed against all the de- 
fendants and a relief fora declaration that 
; a i was null and void was also 

added. 


` Firat Appeal from order No. 217 of 1928 


arose out of a’similar suit filed by Bir Baha- 
‘dur Sabi for recovery of his money due on 
a promissory note dated the 15th of Septem- 
ber; 1925, executed by deféndant No. 1 in 
his favour. The allegations upon which the 
suit proceeded and the reliefs claimed 


‘were similar to those in the. last mentioned © 


guit. 


“It will be‘seen from the above. that in the. 


" puit first mentioned, no money decree was 
elaimed against the idol&. In the other two 
suits, the plaintiffs sought to recover their 
dues not-only from defendants Nos. 1,.2 and 
3 but also from the idols:on the ground that 
the said idols filled the jural capacity of a 
universal donee and were liable under s. 
128 of the Transfer of Property Act for all 
the ‘debts due by the donor. ; : 
~The suits were defenced on. a number of 
grounds, most of which are not material for 
the purpose of these appeals. . It was con- 
tended that the money had been borrowed 
forthe benefit -of a certain firm known. as 
Jagat Narain-Maha Prasad of which Ram 
Gulam Mal was one ofthe partners, that 
the money had not been borrowed by Ram 
Ghulam Mal on his owa account or for the 
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joint family of which he was .a member, 
that Ram, Ghulam Mal, on the date of the 
execution of the wagfnama and after, was 
possessed of consiaerable property which 
had not been made wagf of, that s. 128 of 
the Transfer of Property Act did not apply, 
that the Hindu idols were not ‘liable for the 
debts and had been wrongly impleaded and 
that the plaintiff's;/suits were bad for mis- 
joinder of parties and causes of action. 

A large number of issues appear. to have 
been raised including an objection as to the 
constitution of the action, which, appears 
‘to have been taken at the -earliest - oppor- 
tunity. Evidence was recorded upon the 
entire case. The learned Subordinate 
Judge did not decide. the case upon a pre- 

upon 
all the issues. i | i 

The learned Subordinate Judge decreed 
the suit of Shyam Behari Mal against the 
defendants Nos. l to 3. He found that the 
claim was bad against the idols onthe 


ground of misjoinder of parties and causes of 


action. He, therefore, disallowed the claim 
for the declaration relating to the wagf- 


mama with permission to the plaintiffs to 


bring a fresh suit, if and when necessary.. | 
The learned Subordinate Judge held. as 
a matter of law that where a small portion 
of the property has not been included in the 
gift but the bulk of the property has been 


donated, the donee is nevertheless a univer- 


gal donee under s. 128 of the Transfer of Pro- 
‘perty Act. In this view and having. regard . 
to the fact that a money, decree had been 
claimed by the plaintiffs against the idols, 
as aleo'against the defendants Nos, 1 to 3, | 
the Subordinate Judge passed  a.deeree in, 
the other two suits against all the de- 
fendants. | MT : 

On appeal, the learned District Judge. 
was doubtful asto whether the idols ans- 
wered the description of 8 universal donee : 
as understood in the law of transfer. He - 
observes: “It is also very doubtful if the 
defendant No.4 can: be regarded as the . 
universal donee for unless itis proved that 
the defendant No. 1 transferred all his pro- 


‘perty, moveable and immoveable to | him he 


become the universal donee.” The 
cannot 


' earned District Judge did not, determine : 


the question whethe as afactthe defendant 
No. 4. was & universal donee and the reason. 
assigned for not doing so is that "the 
question of multifariousness can be decided- 
only on the allegations made in the plaint, 


and according to the plaintiff all the pro- 
perty has been transferred to him." 


“The lower Appellate Court was not justi-. 


326; 


fiediü narrowing. down the point under 
enquiry to the plea of multifariousness. 
Where thesettloris possessed of property 
“which has not been either gifted or endow- 
ed, the donee -of the property cannot be 
held to have become a universal donee under 
8. 128 of the Transfer of Property Act. The 


essential condition is that the gift must in 


such a case consist of '**the donor's whole 
. property." If any portion of the donor's pro- 
perty, no matter whetherit is moveable or 
immoveable, is excluded from the operation 
of thegift or the endowment, the donee is 
nota universal donee. The creditor is en- 
titled to thé benefit of s, 128 of the Transfer 
of Property Act against a person who is a 
universal donee and nothing short of a 
universal donee. If it turns out on the 
takihg of evidence that the entire property 
belonging to defendant No. l has not been 
gifted to defendant No.4, there has unques- 
 tiongbly been a misjoinder of parties and 
causes of action in the suit and the claim 
against the defendant No. 4 must on that 
ground be dismissed. It may be permis- 
Bible to the plaintiff to institute -a separate 
' guit against the defendant No. 4° on the 
ground thatthe waqf or giftin his favour 
is a colourable transaction and is obnoxious 
. to the provision of 8.53 of the Transfer cf 
Property Act.- -It: may be equally open to 


the defendant No. 4 to resist this or & sepa- ' 


rate action on the ground that the donor or 
settlor-was possessed of other properties, 
‘which were sufficient’ to meet the liabilities 
of the settlor and that the instrument of 
. trust was, therefore, not open to any chal- 
lenge. | i 

- Thetrial|'Oourt held that the loan was 
taken from-Oudh Behari Mal for the use of 
the joint. family and from. Shyam |Behari 
‘Mal and Bir : Bahadur : Sahi ‘for the firm 
Jagat Narain Sahai Prasad, that the money 
‘was borrowed through the instrumentality 
ofRam Ghulam Mal, defendant No, 1, who is 
the manager of the family but that the 
money was borrowed by him in his per- 
sonal.capacity and that, therefore, the de- 
fendants Nos. 1 to 3 were jointly and seve- 
rally liable for the same. 

‘These findings were impugned by the 
defendants- before the lower Appellate 
Court but there was no adjudication of the 
issues raised. - - 

The lower Appellate Court held that the 
suit was bad for multifariousness and that 
having regard to the constitution of the 
action, the suit could not proceed in the 
form in which it was brought and that the 
plaintiffs should be directed to amend their 
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respective plaints. It accordingly allowed 
the appeal and ordered the case to be return- 
ed to the learned Subordinate Judge for 
trial on the merits after allowing the plaint- 
iffs to amend the plaint under O. VI, r. 17 
of the Code of Civil Procedure on payment’ 
of Rs. 50 damages TE 

The plaintiffs contend in their appeal to 
this Oourt that the three suits were not viti- 
ated by misjoinder of parties or by causes 
of action and that fthe order of remand 


“passed by the lower Appellate Court was 


illegal. | 
The trial Court not having disposed of 
these suits upon a preliminary point within 
the meaning of O. XLI, r. 23 of the Oode 
of Civil Procedure, the ordér-of remand was 
not justified. The case had been tried by 
the first Oourt on the various|issues. Thè 


parties had devoted a lot of labour, time and 


expense in adducing evidence. It was not 
‘desirable to direct a remand in such’a. ‘case 
even if it might be permissible to do so. If 
the action in the form in which it is brought 
was bad for multifariousness, it was open to 
the Court to strike off a particular party or 
parties or tocall upon the plaintiffs to make 
their election andjmake thenecessary amend- 
ment before it. In view of all these cir- 
cumstances ofthe case, a remand was nei- 
ther necessary nor desirable. PN 
The lower Appellate Court is emphatic 
in its pronouncement that “ there undoüb- 
tedly is multifariousness in the suit," Thig 
finding has been vehemently assailed by thé 
appellant before tnis Court but there cán bé 
no doubt as to its correctness. ae 
The rules relating to joinder of defendantà 
and of causes of action pleaded against them 
are rules of procedure and are not those of 
substantive law. Where a suit has beén 
directed against’ a number of defendants 
and the allegations contained in the plain 
disclose that the causes of action against the 
séveral defendants are not only separable 
but separate, it is not permissible for 8 
Substan- 
tial justice should in no case be allowed to bé 
sacrificed toa wretched technicality. Even 
where the defect of multifariousness is 
patent on the face of the pleadings, the 
plea cannot be entertained unless it was 
raised at the earliest possible opportunity. 
Sefeguards have to be provided against the 
evil arising from multifariousness of suits 
which generally result in waste of time and 
waste ofmoney. Unless the joinder of par- 
ties and causes of action is calculated to em- 
barass the trial, the Courts have a discretion 
to proceed with the case, The discretion of 


- -x 
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the Court is, however, fettered by certain 
rules of procedure, whichis Court of Law 
is not competent to’ ignore. 


In desling with the question as to 
whether any number of plaintiffs might 
join in a number of causesof action ina 
single writ, Lord Bowen is reported to bave 
observed in Hannay v. Smurthwaite (1) that 
it was not the intention of the Legislature 
in framing rules under the Supreme Court 
of Judicature Act of 1873 that. writ should 
be like an omnibus travelling on a certain 
route into which any number of persons 
may get in as passengers for the 
journey.- Under the aforesaid rules, pro- 
vision was made in O. XVI, for the 
joinder of pariies and in O. XVIII for 
the joinder of causes of action. It was 
authoritatively laid down by the House 
of Lords in the aforesaid case on appeal 


from a decision of the Court of Appeal: 


that O. XVI, r. 1 dealt merely with 
ihe parties to an action and had no 
reference to the joinder of several causes 
of action. This pronouncament led to the 
amendment of QO. XVi,r. 1 on the 
26th of October, 1896. As the result of 
the amendment, the rule which related to 
the joinder oi plaintijfstook the follow- 
ing form:—"All persons may be joined 
in one action as plaintifs, in whom any 
right to relief in respect of, or arising 
out of the same transaction. or series of 
transactions is alleged to exist, - whether 
jointly, severally, or in the alternative, 
where if such persons brought separate 
actions any common question of law or 
fact would arise; provided thatif upon the 


‘application of any defendant it shall ap- 


pear that such joinder may embarass or 
delay the trial of the action, the 
Oourt or a Judge may order separate trials, 
or make. such other arder as may be 
expedient, and judgment may be given 
for such one or more of the plaintiffs as 


may be found to be entitled to relief; | 


for such relief as he or they may be 
entitled to, without any amendment. But 
the defendant, though unsuccessful, shall 
be entitled to his coste occasioned by so 


joining any person who shall not be found 


entitled to relief unless the Court or a 
Judge in disposing af the costs shall 
otherwise direct.” The rule relating to 
the joinder of defendants was laid down 
in O. XVI,r. 4 whiehran as follows :— 
“All persons may be joined as defendants 
against whom the right to any relief is 


(1) (1893) 2 Q.B. 422. . " 
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alleged to exist,’ whether jointly, several ly 
or in the alternative and judgment may: 
be given against such one or more of the 
defendants as may be found to be liable, 
according to their respective liabilities 
without any. amendment." ‘The -result -of 
this rule was that several persons might be 
impleadéd as defendants against whom any 
relief was alleged to exist, whether jointly; 
severally of in the alternative, and where 
the liability of a particular defendant was 
established the Court. was competent to 
proceed to judgment against him with- 
out having any recourse to amendment. ` 

Order XVIII, r. 1 -provided that “sub- 
ject to the following rules of this order, 
the plaintiff may unite in the same ac- 
tion, several causes of action; but if it 
appear to the Oourt ora Judge that any 
such’ causes of action cannot be con- 
veniently tried or disposed of together, 
the. Court or Judge may order separate 
trials of any such causes of action to be 
had, or may make such other order as may 
be necessary or expedient for’ the separate 
disposal thereof." : 
"Rule 8 of the-last mentioned ‘order 
enacted that any defendant alleging that 
the plaintiff has united in the same 
action, several causes of action which can- 
not be conveniently disposed of together, 
may at any time apply to the Oourt or 
a Judge for an order confining the ac- 
tion to such of the causes .of action as 
may be conveniently disposed of together.” 

Under the old Code of Oivil Procedure 
(Act XVI of 1882), the provisions relating 
to the joinder of defendants and of the 
causes of action were enacted in ss. 28 and45, 

Section 28 provided that “All 
persons may be joined as ‘defendants 
against whom the right to any relief is 
alleged to exist whether jointly, severally 
or-in the alternative, in respect of the. 
same matter, and judgment may be given 
against such one or more of the defen- 
dants as may be found to be liable, ac- 
cording to their respective liabilities with- 
out any amendment." 

The words “in respect of the same 
matter" were extremely vague and gave 
rise to a conflict of judicial pronounce- 
ment. “The same matter” was construed 
by some. of the Courts to be equivalent 
to “the same cause of action” and by 
other Courts to mean “the same act or 
transaction”. In other respects the rule as 
regards the joinder of defendants was 
in a-line with the Hnglish’.rule "of. pro- 
cedure. "RT uns 


i 


38 


..Beetion 45° provided that. "subject ‘to 
the rules contained in Chap. II and in.s. 
:44, the plaintiff may unite in the same guit, 
several causes of action against the same 
defendant or the same defendants jointly; 
and the plaintifs having causes of ac- 
tion in which they.are jointly interested 
against the same defendant or the same 
defendants jointly may unite such. causes 
of action in the same. suit; but if it 


appear to the Court that any such causes - 


of action cannot be conveniently. tried or 
disposed of together, the Court may. at 


any time before the first hearing, of ita 


own motion or on the application of any 
defendant, or at any subsequent stage 
of the suit, if the parties agree, order 
separate trials of any.such causes of action 
to be had, or make such other order as 
may be necessary or expedient for the 
separate disposal thereof.” | m 

In the present Code of Civil Procedure 
(Act.V of 1908), O. I, r. 1 relates to joinder 
of plaintiffs, Ee u$ 


Order T, r. 3, which in some respects is the 
converse of O. I, r. 1 provides for the joinder 
of defendants and runs -as follows :—“A]) 
persos may be joined’ as defendants 
against whom any right to relief in res- 
pect of or arising out of the same aot 
or transaction or series of acts or trans- 
actions is alleged to exist,.whether jointly, 
severally or in the alternative, where if 
separate suits were brought against such 
persons any common question of law or 
of fact would. arise". ~ 7 

This rule has evidently been moulded 
upon the rule relating to the joinder of 
defendants and causes of--action which 
now prevail in the English Oourts under 
the Judicature Act of 1873 and has been 
sò expressed with a view to remove any 
ambiguity or -conflict which arose from 
the corresponding’ sections in the Civil 
Procedure Code of 1882. | ! 


` It ought to bà remembered that the 
English rule has been judicially construed 
to-include cases in which the cause of 
action is not, the same [Child v. Stenning 
(2).j But the decisions do not stop short 
there. It has been held in a number of 
important judicial pronouncements that 
the rule does not support an action which 
is founded upon entirely disconnected 


- (2,1877) 5 Oh. D. 695; 46-L, J.-Oh. 528: 36 LT. 498. 
25 W. R, 519. pice 


? 
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acts [Burstall v. Beyfus (3) and Gower. v. - 


Couldridge (4)]. m 
Under the present Code of: Civil: Pro- 
cedure & number of different defendants 
may ‘be-charged on distinct grounds of 
liability founded upon separate ‘causes -of ° 
action and it shall not be necessary that 
every defendant shall be interested“ aè- to 
all the: reliefs claimed in any suit against 
him (O.T,;r.5) Judgment may be giver 
without any amendment against such one 
or more of the defendants: as may’ be 
found to be liable, according to` their 
respective liabilities (O. I, r. 4). ^ | - ^ 
Order II, r. 3 of the Code of Civil 
Procedure: contains the provision regulat- 
ing the joinder of several causes of action, 
“Save as otherwise provided a plaintiff 
may unite in the same suit several causes of 
action against the same defendant, or the 
same defendants jointly ; and any plain- 
tiffs having causes of action in ‘which they 
are jointly interested against- the same 
defendant or the same defendants jointly 
may unite such causes of action in the same - 
suit. | : e 
Theré can be no pretence for joining a 
number of heterogeneous persons in the 
same suit as defendants upon the simple 
ground that the plaintiff claims a common 
relief against them. v ` 


The plaintiff to avail himself of the provi- - 
sion of O. ‘I, r. 3 of the Code of. Civil 
Procedure has to satisfy the following two 
conditions: TD 

(1) The right to relief alleged to exist © 
in him arises out of the- same act 
or same transaction or same ‘series 
of, acts or transactions, and. LA 

(2) The suit is of a character that 

, if separate suits were instituted 
against the defendants, any common 
question of law or. fact would 
arise. | 

Both these conditions must co-exist, the 
two conditions not being in the alternative. 
Our attention has been drawn to the decision 
of the Court of. Appeal in Payne v. British 
Time Recorder Co (5) in whicniit has. been 
held that as a general rule where claims by 
»r against different parties involve or may. 
involve a common question of. fact bearing ' 
sufficient importance in proportion to the 


` (3) (1884) 26 Ch. D. 35; 53 L. J. Ch. 565; 501. ^m. 
542; 32 W. R. 418. Hu 
(4) (1898) 1-Q. B. 348; 87 L. J.Q. B. 251; 77 I, T. 
07; 14 T. L. R. 165; 46 W. R. 214. gu 
(8) (1921) 2 K. B. 1; 90 L. J; K. B. 445; 124 L, T. 718; 
37 T. L. R. 298, M TIN 
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'the whole of the matter should be disposed 
of at the same time, the Court will allow 
the- joinder of plaintiffs or ‘defendants, 
subject to its. discretion as to how the 
Action should bé tried. Mui n 

Warrington, L.J., makes the- following 
remarks at page 15* of the report “Turning 
to'r; l in its new form, I find that the 
words inserted’ are of thé nature of the 
restriction or’ qualification which, while 
they‘show that it is intended by the rule 
to‘deal-with joinder of causes of action, at 
the same time puts: some limitation on the 
joinder of causes of action which may be 
màdé underit", ' - A l 

. The law on the subject hes been clearly 
laid down by Davar, J. inUma Bai v. Bhavu 
Balvant (60). The learned Judge observes 
(page 305t) “In reading this rule, it seems 
to me quite obvious that the word ‘same’ 
which precedes the words: ‘act or transac- 
tion’ governs also the words ‘series of acts 

Or transactions’ and must be read before 
" those words also. It seems to me, therefore, 
that the first condition to be fulfilled before 
joining several persons as co-defendants in 
the same suit is that the right to relief 
sought in the suit must arise against all 
the defendants from the same act or transac- 
tion or from the same series of acts or 
transactions. The second: condition to be 
fulfilled under thé rule is that some common 
question either of fact ‘or Iaw should arise 
against the defendants if separate suits 
‘were brought against such persons.” The 
above view is supported by the pronounce- 
ment of Lord Justice Vaughan Williams in 
Stroud v. Lawson (T) in which he emphasizes 
upon the fact that the two conditions are 
not alternative conditions. 

“The claim against the defendants Nos. 1 

to 3 was founded upon a contract. Defen- 
dant No.1, if he acted in his capacity as 
manager of'a joint Hindu family, executed 
the promissory note on behalf of himeelf 
and the entire family of which -he was the 
karta. If he borrowed the money on his 
own account or in his personal capacity 
upon his own responsibility, the defendants 
Nos. 2 and 3 were liable for the same unless 
the loan was immoral.. The Hindu idols 
which have been compendiously described 
in the judgments of the Oourts below as 
defendant No, 4 were no party to the 
contract aforesaid, The defendant No. 4 
` (8) 3 Ind. Cab. 165; 34 B. 358: 11 Bom. L. R. 499. 

(7) (1898) 2 Q. B. 44; 67 L.J. Q. B. 718; 78 -L. T. 729; 
14 T. L. R. 421; 46 W. R.626. . i | : 
. “Page of. (1921) 2 K. B.—[Ed.]. 
~ {Pago of 34 B.—[Ed.] ~ 
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‘was under no pious ‘obligation to: discharge 


the said debt, The liability of defendant 
No. 4 did not flow from.the contract of debt 
entered into by defendant No. 1. . The cause 
of action upon which the claim against 
defendant No. 4 ‘was founded was distinct 
from that-upon which liability was sought 


‘to bs fastened against the other three defen- 


dants. < ga. os KE 
In Appeal No. 183: of 19228, .it' was: not 
even alleged in the plaint that the relief 
claimed against defendant No. 4 was in 
respect of or arose out of the same act or 
transaction or series of acts or transactions 
affecting the other defendants to the action. 
In the suit, which gave rise to this appeal, 
no money’ de¢ree was ‘claiméd ‘against. the 
defendant No. 4 and all that:.was claimed 
was that the deed of’ wagf be avoided’. and 
that the plaintiff's claim be allowed to be 
satisfied out of the property embraced in 
the deed. It may be conceded: that if 
separate suits were to be instituted against 
the defendants Nos. 1 to 3 and against the 
defendant No. 4, certain common questions 
of law or fact would arise; but this fact by 
iteelf will not justify the joinder of all these 


"defendants in thé ‘same ‘action, where no 


Tight to relief in respect of or arising “out 
of the same act or transaction or series ‘of 
‘acts or transactions is alleged to exist... ` 

In the- other two-suits, a money decree 
-has been claimed. against the idols ‘jointly 
-with the other ‘three defendants , but this 
‘does not in any way improve the situation. 
All the three suits- stand’ upon the. same ` 
‘footing, inasmuch as the right t6-the relief 
claimed against: all. the defendants are not 
in respect of or arise out of the same aet.or 
transaction or series of acts or transactions, 
In the other two suite, the liability ‘of the ‘ 
idols is said to arise from the fact that the 
defendant: No. 4 is the universal donee 
under s. 128 of the . Transfer of Property 
Act.. Even if the defendant No. 1 .transfer- 
red his entire property to the idols, the 
liability flowing from the transfer is absolu- 
tely disconnected with the liability which 
is the off-spring of the contract. -In agree- 
ment with the lower: Appellate Court I would 


‘hold that all the three suits ‘are bad for ` 


misjoinder of parties and causes of action. | . 

“It has already been indicated above that 
the order of remand was not, called for, 
The learned District Judge should proceed 
Upon the finding that 
there is a defect of multifariousness in the 
suits, the learned Judge should put the 
plaintiffs upon their election or strike out 
a particular party from. the array of defen; 
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-dants &nd-'proceed with the. trial of the 
appeal-upon all questions of law.and faet, 
which are raised before him. - l 
I would, therefore, allow the appeal, set 
aside the order-of remand and direct that 
the case should go back: to the learned 
District Judge to be heard and determined 
according to law. .Costs here and hereto- 
fore shall abide the event. 
|, Miamatullah, J.—I concur. 
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^. ALLAHABAD HIGH COURT. 
FULL BENCH. . . 
ORIMINAL MISCELLANEOUS Oase No, 384 , 
z or 1929. e 
. November 6, 1929. >>. < 
si” Present:—Mr. Justice Boys, Mr. Justice , 
King and Mr. Justice Sen. ; 
EMPEROR-—PROSECUTOR. 
: VETSUS ` 
KANVER.SEN AND OTHERS— 
: . OPPOBITE Pasty. . 
. Criminal Procedure Code (Act V of' 1898), s. 526 (6) 
(a)— Person, whether iucludes Local Government— 
Transfer application--Govermments right to claim 
“costs. m. , 
The word “person " in s: 526, cl. (6) (a) of the Code 
of Griminal Procedure, includes the Local Govern- 
-ment. [p. 333, col. 1.] 
There isno cast iron 
‘England that the Crown neither’ receives nor pays 
costs. Exceptions may be grafted upon this rule by 
local statute and the peculiar circumstances of the case 
may also necessitate a departure from the said rule. 


Ne 07^ 4 


ibid. 
| vd inatha Pillai v. Emperor (1) and Johnson v. 
Reg (2), referred to. 
. Mr 


. U.S, Bajpai, Government Advo- 
eate, for the Orown. i | 
- Mr. A, P. Pandey, for the Opposite Party. 


JUDGMENT.—Kanver Sen, Ram Lal, 
-Sat Narain, Gopal Krishna Consul, Kashi 
“Ram, Madan, Kishanchand ‘and Beliram, 
who, with two others, are on their trial 
pefore a Magistrate of the First Class of 
Benares under s. 420 of the Indian Penal 
Code applied to this Court under s. 526 
(1).of the Oode of Oriminal Procedure for 
the transfer of the case to some other 
Criminal Court of equal jurisdiction on the 
ground that a fair and impartial trial 
could not be had in the Court where the 
case was pending. 

Fhe learned Government Advocate was 
instructed’ by the Local Government to 
oppose the application. The applicants 
were represented by Counsel. The parties 


were -heard and the. application was: even. 


Appeal allowed. -- 


/ 
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rule inthe Common Law of: 


the Crown, | 
.Mohammad Fariduddin, which showed 
that the costs incurred by.the Local Goy- 


‘this Bench. for determination 
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tually dismissed on the ground that it was. 
frivolous and vexatious. E 
'T'he learned Government Advocate moved 
this Court to exercise the power contained 
in the provision of s. 526 (6) (a) of the Cod 
of the Criminal Procedure. On behalf of 
an affidavit was filed by 


ernment in opposing the application 


amounted to Rs. 586-1-6. >. : 


It was not controverted that the applica- 


tion for transfer was opposed by the Crown 


nor was it disputed that the costs claimed 


had. been reasonably incurred by the Crown 


in consequence of the application for 


transfer. 


` Two arguments appear to have been 


advanced on behalf of the applicants, . It 
“was argued that the words- “any person 
who has opposed the application” 
.8. 526 (6) (a) of the Code of Criminal Pro- 
.cedure are not of sufficient amplitude to 
include either the Orown or the Local Gov- 


in 


ernment having regard to the context of 


‘the. entire section, lt was further argued 


that 8.526 of the Code of Criminal Pro- 


cedure must be taken to have been found- 
ed upon.the doctrine of 
Common Law according to which the 
.Orown neither receives nor pays costs in 
criminal matters... . 


the English 


The question which has been referred to 
is:—Does 
the word “person” in s. 526, cl..(6) (a) of 
the Codeof Oriminal Procedure include 


the “Local Government’? Ifthe answer to 


this question be in the negative there 
is an end of the matter and the case need 
not be canvassed any further. lf the answer 
to the question be in the affirmative, the 
consequence of our finding will be that 
we must direct the applicants to jointly 


and severally pay a sum of Rs. 585 1-6 to 


the Local Government being the costs of 
opposing the application for transfer, 
which has already been adjudicated upon 
as frivolous and vexatious. 

. Applications for transfer generally fall 
either under one or other of three categories. 
Gases do occur at timés which fit in with 
the provisions of s, 526 (1) of the Oriminal 
Procedure Code. Justice demands that in 
such cases, this Court should be moved 
to step in and make an order of transfer. 
There may also be some cases not exactly, 
on the border line but, in: which either 
the complainant or the accused person may 
be under a bona - fide. apprehension that 
the trial was likely. to be affected by either 

pape earners aaa i 
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pre-possession8. or : prejudices on the part 
of the tribunal, having the seizin: of the 
case, but that in truth and in fact, his 
alarms were not justified and there were 
no sufficient or valid reasons to necessitate 
4 transfer. The grounds for the application 
may have been insufficient anc yet the appli- 
cation may well have been an arguable one. 
An application belonging to this class can- 
not be described as either frivolous or vexa- 
tious. In these two classes of cases, this 
Court has always been studiously careful in 
not interposing any barrierin the way of 
the applicants, which directly or indirectly 
may have the effect to éither discourage or 
have a tendency to discourage such applica- 
tions. The third class-of cases stand upon 
a different footing altogether. These appli- 
cations, not uncommonly, are founded upon 
actual and sometimes patent falsehoods or 
contain either half truths Gr even grave 
distortion of facts. Not uncommonly, the 
object of the application is to procure an 
adjournment -of the trial to enable the 
party concerned to parley with witnesses, 
to try tricks with them and even to tamper 
with their evidence or in the expectation 
that the particular Magistrate may be 
transferred.- When applications of this 
class are made to this Court and are oppos: 
ed by the Government ex facie, it appears 
to be reasonable in the highest degree that 
the Government successfully opposing the 
application should be entitled to recover 
their costs. 

In Act V of 1898, as -originally passed, 
there was no provision corresponding to 
s. 526 (6) (a) of the present Criminal Proce- 
dure Code. The aforesaid clause was 
placed upon the statute book under the 
' Amending Act, XVIII of 1923. ‘This 
amendment led to consequential changes in 
8. 526 (5) of the original section. < 

Section 5206 (6) (a) of the Code of Oriminal 
Procedure provides as follows :—'"Where 
any applieation for the exercise of the 
power conferred by this section is dismissed, 
the High Court may, if it isof opinion that 
the application was frivolous or vexatious, 
order the applicant to pay by way of costs to 
any person who has opposed the application 


any expenses reasonably incurred by such 


person in consequence of ths application”. 

- It has been argued that the Orown or the 
“ Local Government is not a "person" within 
the meaning of that term in the Code of 
Criminal Procedure, that: the Legislature 
consciously intended to exclude the Orown 
or the Local. Government from the operation 


of cl. (6) (a) and that where:it contemplat- 
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ed that the Crown or the Local Government 
shold.be referred to, the words used in the 
text are “a party interested," Reliance has 
been strongly placed upon cl. (3) which 
provides that “the High Oourt may act 
either on thereport of the lower Court or 
on the application of a party interested .or 
on its own initiative”. It is not denied that 
the expression “a party interested" is wide 
enough toinelude the Orown orthe Local 
Government.. Butitis contended that the 
words "any person who has opposed the 


application” are not of such wide signific- 


ance as the words “a party interested” so 
as to include the Local Government and 
that if the Legislature intended to allow 
coststo the Government for opposing the 
application it oughtto have introduced in 
el. (6) (a) of s. 526 of the Code of Criminal 
Procedure the words “‘to any party interest- 
ed" and “such party" in place of the words 
"any person" or "such person" occurring in 
the said clause. a 
' We. are clearly of opinion that the word 
“person” in 8. 526 (6) (a) of the Code of Ori- 
minal Procedure is ot a wider import than 
the words “a party interested" in sub-s. (3). 

In -criminallaw, as a branch of public 
law in jurisprudence, the Orown isa neceg- 
sary party in view of them immediateness 
ofthe public interest involved. -Unlike 
private law, individual interests are not 
allowed to predominate ; but. the public 
interest balances or in some cases even out- 
weighs the private. The common wealth 


can be directly represented by the proper . 


officers of the State and vindicated by 
them in the name of the State or of its 
titular head. | 
. It isin the highest degree fallacious to 


consider that the State or the Local Govern- 


ment is an abstraction. 
The term “person” has not been defined 
in the Code of Oriminal Procedure but s. 4, 
sub-s. (2) of the Code provides that “all 
words and expressions used herein, and 
defined in the Indian Penal Code and not 
hereinbefore defined shall be deemed to 
have the meanings respectively attributed 
to them by that Code." ! | 
. Section 11 of the Indian Penal Code pro- 
vides that “the word ‘person’ includes any 
company or association or body of persons 
whether ‘incorporated or not," Under gs; 17 
of the said Code, the word “Government” 
denotes “the person or persons authorised 


“by law to administer executive Government 
The 


in any part of British India,” 
Government which evidently means the’ 


Local Government is, therefore,either-a per- : 
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gon or persons witha ‘definite function. 
Where there isa constituted authority, con- 
sisting of a person or a number of persons 
having a definite function,it would be im- 
possible to hold that the said authority has 
for some inscrutable reason ceased to be a 
person within the meaning of s. 526.(6) (a) 
of the Codeof Oriminal Procedure. Inall 
serious offences, it is the Government 
which is the actual prosecutor. Even in 
minor offences, theoretically, the Government 


isthe complainant.. W: e:e an application: 


for transfer is made, the Government is 
vitally concerned in the result and s. 526 (6) 
is-imperative that notice of such application 
Shallbe given to the public prosecutor. 
The public prosecutor has a right to oppoge 
the‘application and in many cases, the 
application is opposed by the Local Gov- 
ernment through its Orown officer. In a 
great majority of cases, more.specially in 
cases. of serious magnitude, the only party 
which steps in to oppose the application is 
the Crown. In.-enacting s. 526 (6) (a) of the 
Oode of Criminal Procedure, theLegislature 
could not haveintended to shut out from 
its:purview the one party, which was 
materially interestedin opposing the ap- 
plication. We. are of opinion that the: 
word "any.person" in the sub-section afore- 
. gaid is comprehensive enough to include (1) 
the Orown or the Local Government (2) any. 
private individual who has an interest in 
the subject-matters of the complaint as also 
(3) all or any one of the accused persons, 

- That the words “any .person , who has 
opposed. the application” are 
enough to include the Local Government, 
can also be inferred as the result ‘of the 
amendment of the original sub-s. (5). This 
sub;section, asit originally stood, ran aa 
follows:— “When an accused person 
makes an application under this section, the 
High Court may direct him to execute a 
bond, with or, without sureties, conditioned 
that he will,ifconvicied, pay the costs of 
the prosecutor.” .By the Amending Act, 
1893,.the words “convicted, pay- the costs 
of the prosecutor’ were substituted by the 
words “so ordered, pay any amount which 
the High Oourt has power under. this section 
to award by way. of costs to the person 
Opposing the application”. There can be 
no manner of doubt that the scope of this 
sub section has been-considerably enlarged 
by the amendment, and the substitution of 
the words “person opposing -the applica- 


tion" in place of the words "the prosecutor”. 
clearly indicates that, it was intended to. 


extend the benefit of, the. sub-section. to 
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persons opposing the application who need. 
not necessarily be the prosecutor.. T E 

Our attention was drawn to. a large 
number of sections of the Indian, Penal 
Code with the intention of establishing the 
postulate that the word “person” had been 
used in those sections in contradistinction . 
to the word “party”. We do not think it 
necessary to examine this part of the argu- 
meutin detail. The word “person” in the 
various sections that we were referred to is 
boundto have the meaning as given in 
s. ll, unless the said meaning is repugnant 
to the subject or context. | ue 

It may be observed, in passing, that it 
the argument of the learned Advocate for 
the applicants be aecepted.in its entirety 
and pushed to its logical conclusion, it. 
would be beyond the province of, the 
Oriminal Court to enforce the production 
of a vital document from the posses- 
sion of. tke Local Government: under .:8. 
94 of the Code of Criminal Procedure, if 
Local’ Government wasnot a “personin 
whose possession or power such a document 
was. believed to be. j = 

As a last resort, the applicants took their 
stand upon what is generally known. as 
the. Common Law rule that the Orown 
neither pays nor receives costs; and, our 
attention was drawn to certain observa- 
tions of Lord Atkinsonin Vaithinatha Pillai 
v. Emperor (1). In this case, the applicant 
by specialleave had appealed to the Privy 
Council against the order of the Addi- 
tional Sessions Judge of Tanjore conviet- 
ing bim of, the abetment of. the. murder 
of his daughter-in law and sentencing him 
to death. On the. appeal being .allowed, 
Sir Robert Finlay for the appellant made 
a motion for costs in favour ofthe success- 
ful appellant, This motion was disallowed 
and reliance. was placed upon the head- 
note of Johnson v. Reg. (2) which runs 
thus:—"In future the Board will adhere | to 
the practice of the House of Lords; and. 
their rule as to costs in cases between the 
Crown and a subject will be. that. the. 
Crown neither pays nor receives costs unless 
the case is covered by some. local statute: 
or there are ‘exceptional circumstances ' 
justifying a departure from the ordinary. 
rule”... It is clear from ‘this pronounce- ' 
ment that the Common Lawrule is not of 


17 C. 


: (1) 21 Ind..Oas. 369; 11 A. E, J. 881 at. p. 886; 17 | 
W.N. 1110; 14 M. L. T. 263; (1913) M.. W, N. 808; 15 
Bom. L. R. 910; 25 M. L. J. 518; 18 C. L,J. 365; 14 
Cr. L. J. 577; 40 I. A. 193; 36 M. 501 (P.'C.). : 
J. P. O. 113; 53 


(2) (1904) A. ©. 817-at p.825; 73-L. 
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Buch wide import asclaimed by the appli- 


cants and that there is not and there can- 


not be & cast iron rule that the Crown 
neither pays nor receives costs. Exceptions 
may be grafted upon this rule by local 
statute. ' he peculiar circumstances ofthe 
case may also necessitate a departure from 
the said rule.’ In England, ihis Common 
Law rule has been trenched upon by the 
Costs. in Criminal Cases Acf, 1908, (8 Edw; 
7,70. 15), 8: 6 of which ‘provides 
Court- by or before which any pereon is 
convicted of an indictable offence -may, 


if they think fit, in addition to any other. 


, 


l&wful punishment, order the person con- 
vietéd to pay the whole or any part of the 


costa incurred in or about the prosecution: 
and conviction including any proceed-. . - 


ings before the examining justices as taxed 
bythe proper officer’. Under the Judi: 
cature Act, 1926, 8. 25 (3) the Court has 
the “power to award costs on the hearing 
of an appeal from quarter Sessions,- both 
in the appellate Court and the: primary 
Court; though such power did not exist 
prior to the Judicature Act cf 1894. : 


In this country, where we have got 
statutory provisions relating to costs, pay- 
able in acriminal case, we cannot. go by 
the English Common Law rule even if the: 
rule had been quite: as general as, has 
been ‘claimed «for it. There ‘is: nothing 
in the language. of s. 250 of the Oriminal 
Procedure Code to make that section non: 
applicable to the case. of ths Crown, We 


mention the.aforesaid section, not because.. 


it has any application to the point under 
our. consideration but. because’ it was 


referred to us in the course of the argument; 


Thé language of a. 526 (6) (a) of the Code of 
Oriminal Procedure appears £o us tobe clear’ 
explicit and unequivocal. From.a considera- 
fion of thé plain language of the context and 
the. policy underlying the frame work of 
fhe entire section, we unhesitatingly come 
to. the’ conclusion that where an application 
for transfer of &case has been made to 
this - Court and has been thrown out on 
the ground that it is frivolous or vexatious, 
the Local Government opposing the appli- 
cation is entitled to recover its costs from 
the applicants. Our answer to the refer- 
enee is in the affirmative, and we hold that 
the word “person” in s. 526; cl. (6) (a) of the 
Code of Oriminal Procedure includes “the 


Local Government”. 


“Wae direct that: Kanver Sen and. seven 
others referred to above:by ramè jointly 


C n "lo 2 ; 4 - i "AE PTS 
BAM KUMAR SINGH-0, MUHAMMAD -BALIM, 


that “the ` 


.'' Ohief Justice and Mr. Justice Mukerji: * 
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'and'severally do pay sum of Rs: 585.1. 
‘to the Local Government. JA 
Qe 7 


r t 


^ Reference answered inthe ' 
i afirmative.’ ` 


ALLAHABAD HIGH COURT: * 
Privy CouNo:L APpzaL No, 41 or 1928. ` 

= November 16, 1998, . ^ ^ * % 
Present :—Sir Grimwood Mears, Km, 7 


Ll 


RAM KUMAR SINGH AND OTHSRS— 2a 
DeFenpants—Aréricants ` ict, 

i versus >` e 
MUHAMMAD SALIM—PLAINTIFEF— <: 
^ | Oppositm Parry, ae 
Specific Relief Act (lof 1877), s. 42.—Shiii for dec- 
laration of right to ‘sacrifice cows, maintainability of 
Right to property’, meaning of. - ee d ues 
Section 42.0fthe Specific Relief Act is no bar to 
the institution of asuitfor a declaration that’ the 
plaintiff has a right to sacrifice cows in à certaih 
village.. ' borde gh ol. aG 
The expression ‘right to property'in, the said. gege 
tion includes aright to use a particular property in, 
a particular way. M a oe 
' Manzur nassan v, Muhammad Zaman (1), relied ori. 
Messrs. Peary Lal Banerji and Rama 
Kant Malaviya, for the Applicant. : " 
^. Mr. B. E. O'Conor, for the Opposite. Party. 
JUDGMENT.—This isan application 

for lesvà to, appeal to .' His‘ Majesty -in 
Council by certain persons, ‘who weré 
defendants, in a suit instituted by. one 
„Mohammad Salim, for a declaration that 
hé-had-a ‘certain right with respect to the: 


LP E. 
Qocu7 Wu 


. 8acrifice of cows in a certain village and 


for.injunetions, The suit failed'in the 
Oourt of first instance but has succeeded 
In‘ this Court. The Court granted. a. 
declaration - with certain ‘safeguards and 
the injunctions prayed for, >- - oe, 

As already stated, the defendants. 
made this application for 
to His Majesty in Council: The question is 
whether that leave should be granted. - It 
is conceded that the valuation of the suit 
wa8:below Rs. 10,000 and, therefore, it is im- 
possible’ to say that the subject-matter 
involves directly or: indirectly property of: 
the value of Rs. 10,000, Mr. Banerji, who apa 
pears for the applicants, has contented 
himself with putting the case under 
el. e) of s. 109 of the Civil Procedure Code; 
His contention is that the matter is‘ ‘of 
general importance: and ` the ‘question ‘of 
_law, involved in-the proposed :appeal; has 
not been settled definitely for India... ^. ` 


have 
leave to appeal 
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* There can: -be-no doubt that-the matter. is 
of general importance. -The question is 
‘often: disputed between the two main com- 
munities ofthe country and .in that way it 
must be a matter of general importance. 
But the more important question is whether 
the two points propesed to be argued be- 
fore their Lordships of the Privy Council 
have not in truth been settled by a pro- 
nouncement of their Lordships or whether 
we ‘should regard them as still open for 
argument before the Privy Oouucil The 
points that have been urged before us are 
‘els. (a) and (d) of ths memorandum of 
appeal proposed to be. filed ' before -His 
Majesty in Council. They are-as follows: 

(a) Because the suit did not involve any 
claim to any legal character or any right 
as to any. property and as such was not 
maintainable. . 
...(b) Because .8. | 
‘Act enables Courts to grant relief where 
no relief is available in Common Law and is 
"Hot intended to be converted ‘into a new 
‘and mischievous, source of litigation, nor 
should declaration be made of atstract rights 
"exclusive of practical utility. ^ — ^ ————- 

!'- Pütin:othér words, the question raised 
ig, whether s. 42 of the ‘Specific Relief Act 
‘would permit the suit to be maintained. 
Section 42 of the Aet.reads as follows:—  : 
.; “Any person entitled to any lega! ‘charac-. 
ter or to any right as to any property....... 
' It has been urged that no question of 
“any right to any: property ' js involved 
in this particular case. , The argument is 
that the right of the plaintiff to sacrifice 
the cow is not denied, but from the mere 
fact that the plaintiff owns a cow and that 
he is entitled, as the owner of the cow, to 
kill it, it does not follow that the Oivil 
Oourt should grant a ‘declaration to that 
effect; The contention, putin other words, 
ja this, The word “right” as used. in 
. s; -42-'i8 synonymous with the word 
“ entitled ",in the same sentence and that 
. whilst declaration as to title may be given, 
- a widerdeclaration as to user 1n any parti- 
cular way may not. . 4 

In the case of Manzur 
mad Zaman (1) of 8 
village: called Aurangabad claimed a de- 
. claration that they were” entitled to -take 
out-a procession through the public streets 
of the village and to perform their religious 


ceremonies in the course. of the progress of 
xm "Cas. 236; 52 I. A. 61; À. I. R. 1928 P. O. 
E RAE £21 L. W. 239; 6P. L. T. 115; 
.L.J.179; 27 1 ` R. 170; 2 O. W. ^N. 53; LAR, 
6 AL (P. O)) 34; - 29:0. wW, N, 486; Al Ai 191; 3 Pat, L.- 
RB. (PG) Se SE E 


Hassan v. Muham- 


"RAM-KUMAE; SINGH Y, MOHAMMAD SALIM. 


42 of the Specific Relief ` 


certain Shia residents ofa | 
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the procession. - That right. was -denied by 
the Sunni sect of the community and one of 
the questions thatarose was whether such a 
Suit. was. maintainable in a Civil Court. 
There was a difference of opinion among the 
High Courts in India and their Lordships, 
after reviewing all the cases, and one of their 
own judgments, came clearly to the con- 
clusion that the suit was- maintainable, At 
page 65* of the ‘report it will be found that 
the suit instituted by the Shias of Auranga- 
bad was fora declaration of their right to 
go in. procession and for a perpetual in- 
junction. The “right” there claimed was 
therefore-a right to “use” the public way 
just as here the right claimed is aright 
to use the plaintiffs own property in a 
particular way. Inthe case before their 
Lordships of the Privy Oouncilit was not 
denied that ia member of the public 
had a right to pass over a public road. 
On the same page their Lordships observe: > 
“The case seems to their Lordships to raise 
authoritative decision the question as 
to the ‘right’ of religious processions to 
proceed along the roads in India." en 
Here again isa clear indication that the 
right.claimed-was not mere title but a right 
to use a particular thing in a particular way. 
At page 66* of. thesreport their Lordships 
formulate the-following question for them- 
selves: | . E. 
' “Does a civil suit lies against those who 
would prevent a procession with its obgerv- 
ances. ^' - M 
< Having, formulated this question for 


. themselves, their Lordships, as already 


stated, granted a declaration ofthe" right": 
. The case of Manzur Hassan v. 
Muhammad : Zaman (1), therefore, ap- 


. pears to be aclear authority thats. 42 of 


the Specific Relief Act is no bar to the 
maintenance of the present suit. Mr. 
Banerji has, however,argued that what their 
Lordships of the Privy Council had in their 
mind was-s.¥9 ofthe Civil Procedure Code 
and not s. 42 of the Specific Relief Aet. | As 
a matter of fact, the Privy. Oouncil do not 
say that they were considering 8. 9 ofthe 
Civil Procedure Code. . Itis true that they : 
do not also mention s. 42 of the Specific 
Relief Act, but in a general way, they do lay. 
down that such & suit of this nature was 
maintainable. -We, therefore, decide that 
s, 42 is no bar to the maintenance of the 
guit. - . < - : 
The matter being concluded, in our opinion 
bya judgment of their Lordships of the 
Privy Oouncil,: it. would be unnecessary. for 
- *Pages 92-1, A| Ed, |- d x ue 


Y 
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us tosend up this ease for a fresh decision 
on the same point. 

- In the result, we dismiss this application 
with costs. 
A, : Application- dismissed. 


^ 


ALLAHABAD HIGH COURT. 
. SECOND ÜrviL APPEAL No. 545 or 1927. 
.. January 10, 1930, 
Present :—Mr. Justice Banerji and 
< Mr. Justice Niamatullah. 
, BHORA HAZARI LAL—Derenpant— 
- + . APPELLANT 

l .VETSUS . : 

. BHORA NAURANG LAL-—PraAiNTIFE 

P. AND ANOTHER—DEFENDANTE— } 

RESPONDENTS. | 

Contract Act (IX of 1872),.s. 69—Payment of Gov- 
ernment revenue by unsuccessful claimant during liti- 
gation—Suit for recovery from peren liable to, pay— 
S, 69, applicability of. . 

.B gave a ‘theka’ of ‘her share in an estate to C 
directing C' to pay Government ravenue.. B died and. 
A and D were rival claimants to.her share and there 
"as litigation between them. A was at one stage. 
recognised as the rightful claimant and appointed 
dambardar and .during ‘this period he paid revenue 
payable by C. A failed ultimatély and sued to re- 
cover from C the revenue paid by him. . C content- 
ed that the payment was a voluntary payment: 

‘Held, that the payment was rot a voluntary pay- 
ment, and:A was therefore, entitled ‘to recover 
the. amount from C -under s..69 of the Contract 
zi m NS EV. eue 

Second appeal from a decree of the Ad- 
ditional District Judge, Agra, dated. the 
18th of December, 1926. - Bs od: AE 

Mr. U. S. Bajpai, for the Appellant. `- 

. Mr. N..P. Asthana,for the Respondents, - 


: JUDGMENT.—This appeal arises out’ 
of a suit brought by the plaintifi-respon-: 
dent for recovery of a cértain sum of money. 
paid by him towards the- Government reve- 
nue in respect of a share in defendant-- 
appellant’s possession as- ‘thekadar’, The. 
circumstances which led to the institution - 
‘of the suit are’ briefly these: Musammat 
Bhawani Kunwar was in possession.of the 
Share in respect of which revenue was paid. 
by, the. plaintiff-respondent.. She‘ died. in” 
1v21. A year before her death she “had: 
granted a. ‘theka’ of her share to the defen- 
dant-appellant, who was bound in terms of 
his lease to pay the Government revenue. 
After the death of Bhawani Kunwar two 
rival claimants appeared on the scene, One 


BHORA HAZÁRDL'LAL Wi, BHORA. NAURANG LAL. 


jn terms of his lease, 
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was. the plaintifi-Crespondent and the other 
was a person who claimed to have.a pre- 
ferential reversionary. right. The .contro- 
versy before the Revenue Courts had vary- 
ing results. At one stage the plaintiff-res- 
pondent was recognised as the rightful 
claimant and was appointed a ‘lambardar.' 
During the period that he held the office 
of ‘lambardar’ he paid the Government. re- 
venue, which he now seeks to recover from 
the defendant-.appellant... Eventually the 
plaintiffrespondent was unsuccessful and. 
his rival claimant obtained possession of 


the share once in possession of Musammat - 


Bhawani Kunwar. The plaintiff-respondent 
brought the present suit for recovery, of. 
the land revenue which he paid and. which : 
ihe defendant-appellant ought to have paid 
The lower Appellate 
Court has decreed the claim. The defend- 
ant-appellant has preferred the present. ap- 
It is contended on behalf of the appel. 
lant that s. 69 of the Indian Contract Act 
which has been relied on by the lower Ap-. 
pellate Goart in decreeing the claim of 
the plaintiffrespondent is not applicable 
to the circumstences of the case. It is 
urged that in making the payment the 
plaintifi-respondent intended to further his: 
own interest, as. at that time the litigation 
between himself and the rival claimant: 
made it necessary that he .should pay the 
Government revenue to: strengthen his’ 
claim against his adversary. We are unable’ 
to accept this contention. The plaintiff: 
respondent was admittedly the ‘lambardar’ . 
at the time when he paid the Government : 
revenue. If he. had made default: in-’pay: ` 
ment’ of the revenue he could have been. 
arrested, his moveable and immovable pro-: 
perty, other than the share in dispute, could 
have been attached. In this state of things 
the argument that: the payment made by: 
him was a payment made by a volunteer? 
has no force. We are of opinion that the. 
plaintif respondent was, to.say the- least’ 
of. it, interested in making the payment 
which he did. The defendant-appellant ' 
was not only bound to pay the Governmént : 
revenue, which had fallen due, in ternis 
of his ‘theka,’ but he was also liable to 
pay it under the provisions of. the Land * 
Revenue^Aet (see 8.142 Explanation). For 
ihese- reasons we are, of. opinion, that the 
view taken by the lower Appellate Court ig ' 


correct. "The appeal must, therefore, fail, 
Itis accordingly dismissed’with costs, . -' 


A. .  , Appeal dismissed, «: 
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"ALLAHABAD HIGH COURT. 
^ Beconp Civic Arrear No .595 oF 1927... 
zt January 6,1930, . 
. Present:—Mr. Justice Banerji and 
e Mr. Justice Young. 
:-. BRIJMOHAN LAL ano anoTHER—. 
gt PLsINTIFFs—APPRLLANTS 
ea fide “+ WETSUS . 
Musammat MAHBUBAN 2ND.ANOTHBR— .: 
cae DEFENDANTS— RESPONDENTS. l 
Partition Act (IV of 1898), s. 4—Suit for parti- 
tton.of dwelling house—Duty of Court to. find whether, 
house is dwelling house and value of house. l 
Under’ s. 4 of the Partition Act it is necessary for a 
Court when a suitis instituted by a stranger to an 
' undivided family for partition of a house, to find first 
whether the house in question wasa dwelling house. 
and belongs to an undivided family and further 
if.'a member of an undivided family who was a 
- share-holder in that dwelling house ‘undertakes to 
buy-his share, to value the share, the valuation to be^ 
decided in any manner that the Court should think fit. 
The’ Ojurt must frame issues relating to these two, 
matters and record findings:on them before making: 
an order uuder the said section.  . : M 
-Becond appealfrom a decree of the 
District Judge, Bareilly, dated the 30th of 
November, 1926. ih, i 


: Mr: U, S. Bajpai, for the Appellante. . 

: Mr 8. C. Das, for the Respondents. 

2JUDGMEN'T.—This is a plaintiff". 
appeal:in.a suit for partition of a house, The: 
house -was mortgaged and- a decree was 
passed in favour of the plaintiffs for sale 
under O. XXXIV, r. 4 ofthe. Civil Procedure 
Code. :At the: auction-sale, which took 
place in the yéar 1921, the plaintiffs purchas- 
ed'the house for Rs, 100, Defendant’ No, 1 
Musammat Mahbuban;asister of the original 
judgment-debtor, obtained a decree for a 
one sixth share of the house, although she 
hadclaimed the whole of the house. The suit 
out,of which this appeal has arisen was for 


partition ,and. defendant No 1 applied to 


the Court of first instance that under a. 4 o£. 
the Partition Act (iV of 1893) she should be. 
allowed:to purchase the whole of the house 


although ber share was only one-sixth, The. 
learned. Munsif acting under s.4 of the 
Partition Aet ordered the defendants to. 


deposit Rs. 100 and directed the plaintiffs to 
execute a sale deed in favour of Musammat 
Mahbuban. - : l 

„The plaintiffs went up in appeal before 
the. learned. District Judge, and the two 
points urged by them were that s. 4 of the 
Partition Act did notapply inasmuch as the 
house in question was not a dwellin g house 
and. forsome years was inhabitable, and that 


the value of 5-0ths of the house was.more . 


then: Hs. 100: E 2 PN 
The pleintiffs appeal was dismissed and 


*: BRIJMOHAN LAL D, MABBÜBAN. = -- + 
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they have conie up in second appeal to thia: 
Court. l 

‘It has been urged by Mr. Kunzru appear- 
ing on bebalf of she appellants that before. 
an order could be passed under 5s. 4 of the 
Partition Act, there must bea finding by 
the Court that the house that was being 
partitioned was a dwelling house belonging 
to an undivided family, and secondly, that 
the Court should make a valuation of the 


property which the Courts below had not 


done. l 

Section 4 of the Partition Act lays down 
that. where a share of a dwelling house 
belonging to an undivided family has ‘been 
transferred to a person who is not a member 
ofsuch family and such transferee sues for 
partition, the Court shall, if any mem- 
ber of the family being a share-holder, 
undertakes to. .buy  .the share of 
such transferee, :make a valuation of 
such share. It is. therefore, necessary for a 
Court when a suit is instituted by a.stranger 
toan undivided family for partition of a 
house ‘to find first- whether the: house in 
question was a dwelling house’ and belongs ` 
to an undivided family and further that if à; 
member of an undivided: family who wesa, 
share-holder in that dwelling house undei-' 
takes to buy his share to value ‘the ‘share; 
the valuation to be decided-in any, manner. 
that the Court should think fit. This, in. 
our opinion, clearly indicates that the Court 
must frame issues relating to these two’ 
matters, namely,as to whether thé house’ 
was a dwelling house belonging to an uns: 
divided family, and secondly, as'to what. 
was the proper value of the share . that? tha: 
Court could. award under s. 4°for the 
transfer to the defendant share-holder. ` 

In this case, in our opinion, there has not 
been a proper trial of these two points. Wa 
are, therefore, of opinion that the Court 
below should record findings on the follow- 
ing issues:— T 

_ 1. whether the house in suit is a dwelling 

house within the meaning ofs, 4 of the 
Partition Act? l 

2. If it is, what is the value of the plainte. 


iffs’ share? 


: Parties will be entitled to adduce fresh 
relevant evidence. Findings are to. be 
returned within three months, Objectiong, . 
if any, should be filed within 10 days 
of receipt of the findings, 

A. ^. Case remitted for findings, 


D 
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MADRAS HIGH GOURT. 

Civin Revision PerrTioNs Nos, 248, 1024 

i AND 602 or 1928, . TELE 
October 267 1929, 
Present:—Justice Sir Vepa Ramesam, Kr., 

andMr. Justice Venkatasubba Rao. | 
GADDE VENKATARAYUDOÜ-—DEFENDANT 
— PETITIONER 
VETSUS | 
ANUMOLU CHINNA RAMA 
KRISHNAYYA-—PLAINTIEF—- 
RESPONDENT. 

Practice—Order with dependant paris, one.against, 
other in favour of party — Party cannot take 
advantage of part ana repudiate rest—Scope of rule. 

When an order consists of two parts embodying 


-directions, one against and the ather in favour of a 


party, and shows plainly that it is intended to take 
effect in its entirety and that several parts of it 
depend upon each other, a person cannot take ad- 
vantage of and adoptthe part which confers the 
benefit and. repudiateand object to the other part 
» the ground he is not bound. by it. [p. 338, col. 


"Where an order is made restoring a suit - which 
had been: dismissed for default on condition of 
paying certain sumascosts for defendant,-the latter 
if he accepts costs: unconditionally cannot safter- 
wards question theorder. (p. 339, col. 1]. 

But if the party receives the benefit reserving his 


right to object tothe order, he wil not in that case ` 


be precluded from attacking it. In each case, it is 
a question of fact,, whether the tosts were paid by. 
the one party, andreceived by the other, in such 
circumstances as show that the latter's right to object 
isnot waived. [ibid.]] l ' 
. Per Ramesam J.—The true basis of the rule is not 
estoppel by conduct butthat a person cannot both 
approbate and reprobate.. If the facts indicate that 
the person hasadopted the order, he cannot object 


io itafterwards. The facts may show that receipt of. 


the money is not inconsistent with reservation of 

the right to question the order by way of appeal or 

otherwise. The protest, to have the effect of such 

reservation, must give the opposite party an oppor- 
Ag 


tunity to withdraw the offer. |p. 340, col. 2] 


C. R. P. No. 218 oF 1928. A 
Petition under &. 118 of Act V of 1908 and 
g. 107 of the Government of India Aet pray- 
ing the High Court to revise an order oz the 
Oourt of the Subordinate Judge, Guntur, 
dated the 18th January, 1928, and made in I. 
A. No. 874 of 1928, in O. 8. : No. 24 of£1927. 
Mr. V. Suryanirayana, for the Peti- 
tioner. -: 
Mr. C. Rama Rao, for tàe Respondent, 


JUDGMENT, 
Venkatasubba Rao, J,—These three 
civil revision petitions have been posted. 
and argued together, as they raise a com- 
mon point of law. When an` order con- 
sists of two parts embodying directione, 


one against the other, in favour-of a party, 
can the latter, after taking advantage . 


of that.part which corfers. a benefit on 


bim, object to the other part on ihe. 346 


22 
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ground that heis not bound by it?” This 


is the point o£ law which is common to the 
three cases, although in the application of 
the ‘principle, each case raises certain 
different questions. The order under con- 
sideration in C. R. P. No. 248 of 1928 being 
typical, I shall set that out. A suit was 
dismissed for default and the plaintifi 
applied for its restoration. The Judge 
held that there were no sufficient grounds, 
but. restored the suit as &matter of grace 
(as the Judge calls it) on the plaintiff pay- 
ing the defendant's costs. The ‘defend- 
ant, after receiving: the ccsis files the 
civil revision petition objecting: to: the 
order. The question is, is he entitled to 
be heard? The point is, in my opinion, 
concluded by authority; but as it is said 
that our decision will govern several cases 
in this: Court now pending, I shall deal 
with the question in some detail. 

Pearce v. Chaplin (1) is a valuable case on 
the point. A summons was obtained 
calling upon the plaintiff toshow cause 
why the judgment signed and’ execution 
issued! cut should not be set aside for 
irregularity without costs. The Lord 
Chief Baron directed that the judgment 
and execution should beset aside. Then 
followed an argument whether, as a part of 
the ordér, the defendant should be restrain- 
ed from bringing an action. The plaintiff 


requested the Court to direct: that no 


action should be brought. The defendant . 
urged, on thecontrary, that he suffered 
damage on account ofthe improper execu» 
tion levied and that he should not be 
barred from bringing an action. On this, 
the Lord Chief Baron made the following 
order without embodying any decision as 
to the irregularity alleged: "I do order 
that the judgment signed herein, and the 
execution issued thereon, be set aside without ` 
costa." The defendant, acting uponfthe order, 
obtained back the goods taken in execution, 
The question arose, ie he nevertheless entitl- 
ed to complain against the order? It may be 
useful to glance at the contentions raised 
by the Counsel inthat case, as they may be: 
said to represent tbe arguments now urged 
before us. For the plaintiff it was urged. 
“The defendant having obtained- and 
acted upon this order, has made himself 
a party to it, and cannot now move to 
rescind it,” ; 

It was aeserted.on the other-side:-—- >` . 
“The defendant unavoidably acted on 
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the order to the extent to which he accept- 
ed, but did not thereby waive his express- 
ed dissent from the residue. " 

“Lord Denman, O. J., the three -other 
members of the Bench concurring, deliver- 
ed the following judgment :— 

“I think we must assume on the state- 
ments that there was an irregularity. But 
the Judge set aside the proceedings with- 
out costs, and without deciding :whether 
an irregularity had been committed or 
not. Then we find an order made that no 
action shall be brought, the defendant's 
attorney protesting against that restric- 
tion. But, notwithstanding his protest, 
he takes and avails himeelf of the order. 
Weare then bound on principle to hold 
that he took it in its whole extent. There 
is no case which shows that when a party 
has acted uponsuch an order, and had the 
full benefit of it, he shall not be bound by 
al) its terms.” x 

This case I have set forth in some detail, 
as it serves; to illustrate the principle 
‘upon which the rule is based. The 
English Courts have repeatedly given effect 
to this principle. The other cases on the 
point do not add to the reasoning contain- 
ed in this judgment; but they show in what 
a variety of cases this rule was acted upon. 

In Tinkler v. Hilder (2) the plaintiff 
having obtained judgment, the Judge made 
an order to stay the proceedings on payment 
of the costs of the day. These costs were 
. Bubsequently taxed and paid. It was con- 
tended: that the plaintiff could not object 
to the order, after having adopted 
it and acted under it, by receiving the 
costs, This contention was accepted by 
Court. Itis argued that the order in this 
case was made by consent; but the report 
shows clearly that this argument is not 
correct, although it receives some apparent 
support from the judgment of Platt B. 

Kennard v. Harris (9) is still another 
instance where the same principle was re- 
cognised. : 


Wilcox v. Odden(4)is also an authority 
for the same position. The facts closely 
resemble those in Pearce v. Chaplin (1). 
The defendant in pursuance of the order 
having received the gocda from the Sheriff 
and thus far availed himself of the order 
it was held that hecould notapply to the 


(2) (1849) 4 Ex. 187; 154 E, R. 1176; 7 D. & L: 61; 
18 L. J. Ex. 429; 13 Jur. 684. | 
E.R. 580;4 D..& R. 


09) (1824) 2B. & O. 801; 107 
, D 1884) 15.0 B, (wra) 837; 143 E, R. 1014; 137 B, 


Mad. 1009; 39M, L.T, 608, 


Court to rescind ‘that part of it. which 
forbade the bringing. of an action. : 

Sharrow v. Reed (5) decides the same 
point. The case was first tried by the 
Judge and he ordered a second trial before 
a Jury on the applicant paying the costs of 
the application tothe party opposing it. 
Held, that whether the Judge had power to 
make such order or not, the opposing 
party had by accepting such costs preclud- 
ed himself from afterwards objecting to 
the order. In the short judgment of 
Coleridge, J., the point is treated as séttled 
beyond doubt, don A 4 

In India also this rule has been almost 

uniformly acted upon. In Hazari Lal 
v.Ganga Charan (6) the suit was restored 
on payment of costs. The defendant hav- 
ing accepted the costs, was held precluded 
from objeeting to the order in appeal. In 
this case the learned Judges very aptly 
refer the costs granted as compensation 
awarded to the opposing party. Rup Chand- 
Prithi Chand v. Hardayal Mal (7) isa simis 
lar case: There an-ex parte decree was ‘sek 
aside on payment of costs. The revision 
petition was rejected on the ground that 
the plaintiff had accepted the costs, 
Banku Chandra. Bose v. Marium Begum- (8) 
is a -decision to the same effect’ of the 
Oaleutta High Court by a Bench of three. 
Judges.. A. suit dismissed for non-prosecu- 
tion was. restored. on payment of the 
defendant's costs incidental to the applica- 
tion, The latter got his costs taxed and 
obtained an allocator. Held, that having: 
taken this advantage under the order, he 
was precluded from appealing against it. 
- In- Ramaswami Chettiar v. Chidambaram, 
dr (9) Jackson, J., followed the same 
rule. 
ing amendment of the written statement 
on payment of costs, With this ruling 
I concur inso far asit isin conformity 
with English cases on the point. In one 
respect, it is, in my opinion, wrong and to. 
that I shall advert presently. - 

What isthe principle underlying these. 
decisions? When an order shows plainly 
that it is intended to take effect in its 
entirety and that several parte of it depend 
upon each other a person cannot adopt one 
part and repudiate another. For instance, if 


(5) (1848) 17 L. J. Q. B. 183, - 

(6) 18 Ind.’ Oas. 525: 

(7) 96 Ind. Cas, 420; 8 Lah. Lr J, 273; 27 P. L. R, 458; 
A. I. R. 1927 Lah. 55. < 

(8) 37 Ind. Cas. 804; 210. W. N, 23 

(9) 105 Ind. Cas. 620; 26 L, W, 


The case related to an order allow- 


* 2, | l 5 
020; A, L Re 1927. 


- were, 
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the Court directs that the suit shall be 
restored on the plaintiff paying the costs 


of the opposing party, there is no inten- - 


tion to benefit the latter, except on the 
terms mentioned in the order itself. If 
the party receives the costs, his act 
is tantamount to adopting. the order. 
In other words, payment of costs is, as it 
consideration for the suit being 
restored; so that the defendant cannot 
accept the costs and'still object to the 
order. According to Halsbury, this rule is 
an application of the doctrine that a person 
may not approbate and reprobate. (13 
Halsburys Laws of England, para. 508). 

In Broom's Legal Maxims, it is treated as 
an illustration of the mexim that no man 
shall be permitted to blow hot and cold 
with reference to the same transaction. 
(9th Edition, page 118), 

In other words, to allow a party, who 
takes a benefit under such an order, to 
complain against it, would be to permit a 
breach of faith. From this statement, it 
is clear that if a party receives the benefit 
Ieserving his right to object to the order, 
he will not-in that case be precluded 
from atíacking it. It isin regard to this 
that lI dissent with respect from the 
observation of Mr. Justice Jackson in 
Ramaswami Chettiar v. Chidambaram 
Chettiar (9) already zeferred to. That 
learned Judge thinks that it makes no 
difference that the party accepts the 
benefit under protest. . In this connection, 
of course, the significance of the expres- 
Bion “under protest" must be clearly 
borne in mind. As pointed out by Lang- 


wadale, M. R., these words “have no distinct 


meaning by themselves and amount to 
nothing unless explained by the proceed- 
ings and circumstances " [In re Massey.(10) 
cited in Stroud’s Judicial Dictionary, 2nd 
Edition, Volume III, pege. 2118;. 

If for example, the -costs are paid. into 
Oourt and the opposing party draws them 
out stating that he does so under protest 
these words would then be meaningless. To 
such a case, the observation of Mr, Justice 
Jackson would properly apply. This would 
be analogous to what happened in Croft 
v. Lumley (11). The party receiving the 
rent there said that he did so under 


protest; but, in the circumstances, the addi- 


tion of the words was idle and meant noth- 
ing in fact. As Baron Ohannel said what 


(10) (1845) 8 Beav. 458 at p. 462; 50 E. R. 180. - 
(11) (1858) 6 H. L. 0. 672; 27 L. J. Q. B. 321; 4 Jur. 


wW. e) $03; 6 W: R. 523; 10 E. R. 1459108 R. R.. : | 
52 PN aia adie (15 OS Qa) 72 Ind, Oas, 554; A, I. R, 1924 Cal, 380, 
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the man did, not whathe said was . the all 
important matter, | 

To take another example, if the party 


liable under the order personally hands 
over the amount to his opponent, who, 


“while insisting on keeping it, asserts that 


he receives it under protest, in such a case 
again, his so-called protest cannot in the 
least avail him. In each case, if is a ques- 
tion of fact, whether the costs wére paid 
by the one party, and received by the , 
other, in such circumstances as show 
that the latter's right to.object is not 
waived. This I conceive to be the effect of 
the reservation referred to.in the judgment 
in Banku Chandra Bose v. Marium Begum 
(8), already cited. " 

It is next needless to add that the rule 
in question does not apply to a case where 
the various directions in an order or judg- 
ment are intended to be distinct and 
independent of each other. Thus, if a suit 
is dismissed, but the plaintiff is awarded ` 
costs, he is not precluded from impeaching 
the judgment by receiving the costs. Nor, 
if the suit is for the recovery of say Rs. 200 
and a decree is passed for Hs. 50 is the 
plaintiff disentitled to object, by reason of 
his heving received the amount for which 
judgment was given. Jogendra Nath 
Banerjee v. Khoda Buksha Biswas (12) is) a 
case of this description. The learned 
Judges, while affirming the principle laid. 
down in decisions such as Pearce v. Chaplin, 
(1) point out that the facts of the case 
before them do not bring it within those. 
rulings. 

Analogous to these are cases where con- 
ditional! orders are coupled with orders 
e are executable. An order may run 
tnus—: < ° 

“I direct the suit shall be restored on 
defendant paying all costs of suit incurred 
up-to-date, fixed at Rs. 150; if this amount 
is not paid within a weak the petition shall 
stand dismissed with costs, Re. 20." E 

In such a ease the fact that the defend- 
ant receives the last mentioned sum does 
not preclude him from impeaching the 
order. p BÓ | 

I think I have stated the principle with 
sufficient clearness and shall now proceed: 
to consider separately each of the three 
révision petitions. 

O. R. P. No. 248 or 1928. 
- The order in this case is that the suit shall 
be restored on the plaintiff paying the defen-: 
dant's costs inclusive of Vakil's feeof Rs, 20, 
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The costs were paid by the plaintiff and re- 
ceived by the defendant. It is now alleged, 
however, that while receiving the sum, the 
defendant reserved his right to object to 
the order. This seems very doubtful, but 
it is unnecessary to decide the point. 
Granting that the petitioner (defendant) 
has not precluded .bimself from filing this 
petition, I am clearly of the opinion that 
on the merits the order of the lower Court 

- must be supported. The learned Judge 
Says: that sufficient reasons are wanting, 
but he is prepared to restore thé suit. The 
order is bad on the face of it, but we find 
on examining the record that there were 
sufficient reasons, Itis discretionary with 
the High Oourt to interfere in revision and 
it will not use iis powers for the purpose 
of defeating justice. On the assumption 
made by the learned Judge, his order is 
wrong, but we find his assumption itself 
is incorrect. The result is, his order must 
be supported and the civil revision peti- 
tion fails and is dismissed but, in the cir- 
cumstances of the case, without costs. 

C. R. P. No. 1024 or 1928. 

A. petition was filed in the lower Court 
under s. 47, forrelessing certain property 
from attachment and it was dismissed. The 
following order was made:— 

“I shall set aside the order and restore 
the petition if the petitioners pay the 
OPSTAL E costs before the 7nd August, 
1 EN au ne 

The amount was paid into Court and 
the opposing party drew it out. Applying 


the principle I have stated, the civil 


revision petition is incompetent and is dis- 
missed with costs. . ; 
| C. R. P. No. 602 oF 1928. 

In this case an order was made in appeal 
allowing the plaint to be amended on the 
plaintiff paying certain costs within a speci- 
fied date. We find that payment of costs was 
made under r. 162 ofjthe Oivil Rules of Prac-- 


tice and that the defendant receivedthe am- - 


ount under protest. In effect, what happened 
was this. The plaintiff tenders the amount; 
the defendant offers to receive it without 


. prejudice to his right to impeach the order.- 


The plaintiff nevertheless pays the money 
and the defendant receives it; The latter 
has thus not precluded himself from filing 
this petition, 

Now, coming to the merits, the petitioner 
(defendant) does not seriously complain 
against the order allowing the amendment. 
lf there was any ambiguity in the plaint,, 
that was removed by the amendment made, 
Rut the mistake made by the Subordjaate 
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Judge really consiste in this. In the suit, 
there was a distinct issue raised regarding 
the mortgage (Issue No. 1). That issue'was 
tried by the District Munsif who recorded 
his finding upon it. The Subordinate 
Judge ignoring this has remitted the case to 
the First Court for a finding on that issue. 
He seems to think that the question has 
not been tried by the Munsif, because the 
latter has not considered the second issue. 
This is clearly wrong as the 2nd issue, as 18 
now admitted, is merely a repetition of the: 
first, in different words. In the circum- 
stances the lower Appellate Court is wrong: 


in directing the Munsif to re-try an issue ` 


already tried. 
Though the civil revision petition 18 

in terms directed against the order grant-' 

ing amendment, the petitioner's real griev- 


ance is, as I have stated, that the Subordi- 


nate Judge's subsequent procedure was 
wrong. We agree with this contention 
and direct the Subordinate Judge to dis- 
pose of the appeal in the light of our 
observations. We arenot to be understood 
as laying down in advance, that if while 
hearing the appeal it appears to him neces- 
sary to call for findings on any matters, he 
is precluded from doing so. M ' 
. In the circumstances, we make no order 
as to costs. 

Ramesam, J.—I have had the advant- 
age of perusing the judgment of my learn- 
ed brother with which I entirely agree. I 
wish to add a few words avoiding repetition 
of what is stated by him as far as possible. 

The true basis of the rule is, not estoppel 


by conduct, but that a person cannot both; | 
If the facts’ 


approbate and reprobate. 
indicate that the person has adopted the- 
order, he cannot object to it afterwards. ; 

The facts may show that receipt of the. 
money is not inconsistent with reservation: 
of the right to question the order by way- 
The protest, to have 
the effect of such reservation, must give the 
opposite party an opportunity to withdraw’ 
ihe oller. 
coste, the party to whom the amount is: 


Offered, states that he wishes to appeal: 


and if, therefore, the offerer need not pay 
him the amount but may deposit it in 


Court, and if still he offers the amount, the 
receipt of it does not amount to approba- 


tion of the order. ltisin this matter that 


. I respectfully dissent from the opinion of: 


Jackson, J. In Croft v. Lumley (11) the 
amount was offered as rent. A payer has 
the right to appropriate.& payment for. a 


particular purpose, The payee bas thon 


If at the time of paying the- 
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ho right to appropriate it to a different 


purpose. It is under such circumstances 
that it was observed that what the man 
did and not what he said was the all 
important matter. In cases of the kind we 
are dealing with, there is no question of 
appropriating the amount for a different 
purpose and the observation in Croft v. 
Lumley (11) cannot apply. 

In Saratkumart Dasi v. Amullyadhan 
Kundu (13) the deposit was made under a 
compromise decree. The appellant’s know- 
ledge and consent were afterwards denied. 
The appellant having obtained leave to 
appeal to the Privy Oouncil it is impos- 
sible to attribute to her an intention to 
adopt the compromise decree by offering 
the deposit as a-security, for the offer as 
security shows her desire to prosecute the 
appeal and not to adopt the compromise 
decree. This case cannot help the peti- 
tioner. : 6 
. In Nalinakha Sinha v. Ram Taran Pal 
(14) the costs are allowed unconditionally 
and the payment was notmade on condition 
precedent to the operaiion of the rest of 
the order. Nor was there any option to pay 
the costs. That case illustrates the branch 
of the rule on the other side of the line. . 


' -I agree to the orders proposed by my 


learned brother. 


V.N. V Petitions dismissed. 


- (13) 71 Ind. Cas. 632; 37 C. L.J:501; 17 L. W. 481; 


A. I. R. 1923 P. O. 13; 32 M. L. T. 137; 27 O.W. N. 

629; 95 Bom. L. R. 548; (1923) M. W. N. 393 (P. O.). 
(14) 104 Ind. Cas. 151; 46 C. L. J. 51; A. È R. 1927 
al. ; 


MADRAS HIGH COURT. 
. SEOOND Civin APPEaL No. 1050 or 1926. 
November 20, 1929. 

Present: —Mr. Justice Anantakrishna Iyer. 
PRASANNA OHIDAMBARA REDDIAR— 
DEFENDANT—APPELLANT 

versus : 
NAGAMMAL-—PazaiNTIFF—HRESPONDENT., 


.. Limitation Act (IX of 1908),Sch. I, Arts. 14, 142, 
` 14L—Suit to set aside 


set order of enfranchisement by 
Inam Commissioner—Limitation. 
A suit to setaside an order of enfranchisement of 


an inam by the Inam Commissioner is governed by 


Art. 14 of Sch. Lof.the Limitation Act where it is 


shown thatthe order of enfranchisement was mira 
vires, i. e., that the inam was granted or continued by 


Government; the suit will be governed by Art. 142, 


or 144, where it is shown that the order of enfranchise- 
ment was ultra vires, i e. that the inam was not 
granted or sanctioned by Government, ‘[p. 342, col, 


1) | 
* “Appeal No. 355 0f 1922, followed. 
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‘District Court, 


-has not recorded : any definite 


‘documents 
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‘Second appeal against a decree of the 
Salem, in A.S. No. 126 
of 1924, preferred against that of the 
Oourt of the District Munsif of Namakkal, 
in O. S. No. 193 of 1921. . 
Mr. B. Sitarama Rao, for the Appellant. 
Mr. V N. Venkata Varadachari, for th 
Respondent. ; 
JUDGMENT.—This second appeal 
arises out of a suit instituted by the plaint- 
iff, Nagammal, for a declaration that the 
defendant had no right to bring the holding 
known as Palamaram Punja to sale for 
arrears of rent and for a permanent injunc- 
tion restraining the defendant from bring- 
ing the suit property to sale, Her main 
allegation was that the holding in question 
was an enfranchised'thandal manyam, that 
the plaintiff had to pay quit rent to Govern- 
ment for it as such and that the mittadar ' 
‘had no right to collect rent from her, The 
plea of the mittadar, defendant, was that 
the land was really ryott land and not 
Government Inam.. The first Court dis- 
‘missed the suit. On appeal the learned 
District Judge, as I read his judgment, 
finding 
on the real question that arises in the case. 
Paragraph 3 of his judgment begins as 
follows :—“ The bulk of the lower Oourt’s 
judgment deals with the question whether 
the suit land was originally granted to 
the plaintiff's predecessors-in-title as inam 
for thandal service. I do not propose to go 
into the question at any length.” Later 
on, be observes in the same paragraph, 
“inthe result, the lower Court came to 
rather curious conclusion that, although the 
defendant had not discharged the burden 
caston him of proving that the suit land 
was included in the estate at the time when 
it was permanently settled by the Govern- 
ment on his predecessor, yet, on the strength 
of the chittas produced by the defendant to 
show that the plaintiff and her predeces- 
sors-in-title had paid rent to the mitiadar, it 
must be held that the land was ryoti and 
not Government Inam." He observes earlier 
in the same paragraph that the lower 
Court would have been better advised to 
grant any time that might have been 
required-for the production of some other 
relevant to the case. ' After 
making this observatian in para. 3, 
the learned Judge in para. 4 remarks 
“This is a finding in which I am unable to 
concur; but the real question appears to be 
whether the order of the Inam Com- 
missioner is binding on defendant,” As 
1 read paragraphs 3 and 4, the learned 


4 
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Judge evidently felt himself unable to 
concur with the finding of the first Court on 
the question of fact that arises in the case 
but that for the reasons mentioned by him 

in para. 4, which I shall at once 
advert to, he thought that he was relieved 
from the necessity of discussing the 
evidence or recording a definite finding 
thereon. l 

The real ground on which the learned 
District Judge disposed of the case appears 
to be the following :—“ The order ofthe 
Inam Deputy Collector and of the Inam 
Commissioner is not prima facie illegal or 
ultra vires; and if the defendant or his 
predecessors-in-title wished to dispute that 
order, their remedy was by a suit; and 
such suit should, under Art. 14 of the 

Limitation Act, have been filed within one 
year of the date of the latter order.” Then the 
learned District Judge noted that the date 
of the order passed by the Inam Com- 

| missioner was the 3rd September, 1909, and 
that the title-deed was granted on the 30th 

June,1910, wheress, the plaint was filed 
only on the 28th February, 1921, Later on, 
he was pressed evidently with the argu- 
ment on behalf of the defence that, though 
a person’s right to file a suit as plaintiff 
might have become barred by limitation, 
yet asa defendant, he was entitled to put 
forward his right. To that the learned 
Judge answered in the last portion of that 
para. £as follows:—“ It is not open to 
him (the defendant) toraise now, by way 
of defence, pleas which hé could and should 
have put forward ina suit forthe cancella- 
tion of those proceedings. I, therefore, 
allow the appeal and give the appellant 
the declaration and injunction prayed 
for" As I understand the judgment of the 
learned District Judge, he was under the 
idea that the defendant was under an obli- 
gation to set aside the order of the Inam 
Commissioner in a suit filled within one 
year under Árt. 14 of the Limitation Aot, 
and that the fact that he was a defendant 
in the present suit did not matter; and the 
defendant's right to impugn the correct. 
ness or validity of the Inam Commissioner's 
order being, therefore, barred by limitation, 
the plaintiff is entitled to succeed since 
& title-deed has been granted in her 
favour by the Inam Commissioner. I 
think the argument of the learned District 
Judge is not sound, and the question 
whether sn order passed by the Inam Com- 
missioner in such circumstances should be 
set aside or not, and whether Art 14 of the 

Limitation Act would apply to suitsin 
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which reliefs inconsistent with such order 
are claimed, was recently discussed by a 
Beneh of this Court consisting of Wallace 
and Thiruvenkatachariar, JJ., in Appeal 
No. 355 of 1922. I wish to quote one sen- 
tence from that printed judgment at page 
10 where the net-result of the authorities 
is mentioned as follows:— 

“The net result of this discussion on 
limitation is that in any casein which it 
is shown that the order of enfranchisement 
was intra vires 1.e, that the Imam was 
granted or continued by Government, the 
suit is barred under Art. 14 and in any 
case in which it is shown that the inam 
was not granted or continued by Govern- 
ment, then the suit is within time under 
Art. 142 or 144.” . 

Thus the main question to be considered 
insuch a case is whether the inam was 
or was not granted or continued by the 
Government. That is the question that 
has to be, decided in this case before any 
question of limitation under Art, 14 is 
sought to be raised. Iam, therefore, clear 
that the learned District Judge was not 
right in holding that the defendant's right 
to claim any relief inconsistent with the 
order of the Inam Commissioner was barred 
by limitation because that order was not 
set aside in a suit brought within’ one year 
under Art. 14 of the Limitation Act, with- 
out recording a finding on the point whether 
the inam was granted or continued by 
Government or not. 

The learned Advocate for the respondent, 
however, sought to support the judgment 
of the learned District Judge on the ground 
that pares. 3 and 4 properly read do 
contain tke learned Judge’s finding on 
the real question that arisesin the case. I 
am unable to agree with the learned Advo- 
cate on this point. Asli read para. 3 
and especially the sentence “I do not 
propose to go into this question at any 
length,’ it appears to me that the learned 
Judge thought that the decision of this 
question was unnecessary in the view that 
he took of the other question in the case. 
Iam strengthened in this opinion by his 
remark in para. 4, “This is a finding 
jn which Iam unable to concur; but the 
real question appears to be whether the 
order of the Inam Commissioner is binding 
on the defendant.” I think the learned 


Advocate for the respondent is not right 


in stating that there is discussion by the 
learned District Judge of the points that 


arise in thiscase;; He has not discussed 


the evidence nor recorded any definite 


——. 
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findings thereon. 


the case could properly. be disposed of on 
the question of limitation. 


Having come to the conclusion that the. 


view of the learned District Judge about 


“the obligation of the defendant to file ‘a - 


suit to set aside the Inam Commissioner's 
order within one yearis not sustainable in 
the absence of proper findings on the 
merits, I must reverse the decision of the 
learned District. Judge and remand the 


appeal for fresh disposal according to law.: 


Costs will abide the result; Stamp on the 
appeal memorandum will be refunded on 
application. ; 


"Y. N, Y. Case remanded. . 


t . 


MADRAS HIGH COURT. 
‘Second Onvin APPBAL No. 1866 or 1925, 
August 13, 1929. | 

Present : —Mr. Justice Sundaram 


; Chetty. NEN l 
MEYYAPPA CHETTY—DRFENDANT— 
APPELLANT 

versus 
NAOHAMMAL AOHI-—PLAINTIFF 
— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 55—Agree 
ment for sale of land—Land proving to be ryoti 
subject to liability to pay rent—Purchaser, whether 
ean resile—Contract Act (IX of 1872), s.74—Absence of 
actual loss—Compensation, right-to. 


Under s. 74, Contract Act, a party complaining of . 


breach of contract is entitled, whether or not actual 
damage or loss is proved to have been caused thereby, 
to receive reasonable compensation from the other 
party. 

Where in respect ofa contract for sale of land it 
was found that there wasa patta issued in favour of 
the vendor's predecessor-in-title without any reserva- 
tion exceptasto payment of rent in kind, and that 
the land was ryoti land in a zamindari: l 

Held, that the vendor hada permanent right of oc- 
cupancy which was transferable and heritable and 
there was not such a risk or danger in the purchase of 
the land as to entitle the purchaser to resile from the 
contract, i 


Second appeal from a decree of the 


Sub-Judge, Devakottah, in Appeal Suit No. 


53 of 1925 : 
Mr. M. Patanjali Sasiri, for the Appel- 
lant. mE 
Mr. R. Kesava [yéngar for the Raspond- 
ent. 
JUDGMENT.—In this second appeal 
the defendant is the appellant. Plaintiff 


‘filed this suit against him for the recovery .. 


in kind: 
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ne 1. Obviously he did not. 
purport to do so because hethought that 


ofasum of Rs. 1,500 as damages for the 
breach of a contract of sale evidenced by 
Ex, A. Both the lower Courts have found 
that the default was on the defendant's part 
and fixed. a sum of Rs. 250 as reasonable 
compensation awardable to the plaintiff. It 
is clear from the evidence that the plaintiff's 
title to thesuit land was,not so defective as 
to justify the defendant in resiling from the 
contract. The land is situate in a zemindari ` 
and patta has been issued in favour of the 
plaintifi’'s predecessor-in-title without any 
reservation, except as to payment of rent 
vide Ex. G. Presumably this 
isa ryoti land in a zemindari and any ryot 
admitted to possession of such land under : 
the aforesaid patta, gets a permanent right 
of.occupancy. Itis transferable and herit- 


able. That being so, it is quite unintelligi- 


ble that the defendant should have ap- 
prehended any risk or danger to his title 


"by the purchase of this land. I agree with 


the lower Courts that the default was clearly 
on the defendant's part. |. ^ ” 
. It follows that plaintiff is entitled to 


- receive reasonable compensation from: the 


defendant who had broken the contract, 
not exceeding the amount named in the con- 
tract Ex. A. Taking the circumstances of 
this case into consideration, both the Courts 


-have fixed Rs. 250 as reasonable - compensa- 
tion: The learned Advocate for the appel- 


lant here, laid stress on the admission of 
P. W. No. 1, in his evidence that the plaint- 
iff has sustained no loss by reason of the 
defendant's not taking the sale. He goes 
the length of contending that because the 
plaintiff has sustained no loss, he is not 
entitled to receive any compensation des- 
pite the fact that the contract was broken 
on accouut of the defendant's default. This 
argument, In my opinion, runs counter to 
the express wording in s. 74, Oontract Act, 
which clearly says that the party complain- 
ing of the breach is entitled whether or 
not actual damage or lossis proved to have 
been caused thereby, to receive reasonable ~ 
compensation from the other party. All 
that can be said in this case by reason of 
P. W. No. i’s evidence is, that. no loss is 
proved to have been sustained by the plaint- 
iff on account of the breach. But this is no 


-bar to the awarding of compensation under 


s. 74, though this fact may be taken into 
consideration in fixing the quantum of 
damages. I see no reason to interfere with 
the finding of thelower Court, Thesecond 
appeal fails and is dismissed with costs. 
V, N. V. Appeal dismissed, 
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' MADRAS HIGH COURT. 
O1vit MisoELLANEOUS PETITION No. 2084 
i ; oF 1927. 
September 6, 1929. 

Present :—Mr. Justice Venkatasubba Rao 
and Mr. Justice Madhavan Nair. 
.KIDAMBI TAYAMMA AND OTBERS—PETI- 
TIONERS 
versus 
KIDAMBI VARADACHARYULU AND 


OTHERS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), ss. 109, 110— 
Suit by reversioner to set aside widow's: alienations— 
Decree confirmed in appeal in respect of some aliena- 


tions and reversed as to others—Decree, whether - 


affirming one—Substantial question of law—Value of 
: vecitals in ancient document. 

Where inan appeal agaiust a decree in a suit by 
a reversioner to set aside several alienations by a 
widow, the High Court confirmed the decree in re- 
spect ofsome alienations and varied it as to others: 

Held, that for purposes ofs. 110, Civil Procedure 
Code, the decree in respect of the confirming portion 
was an “ affirming " one and not a varying one. 
akik Mudaliar v. Srirangathanni (1), follow- 
ed. 
Where in deciding an appealfrom a suit for setting 
asidé an alienation, the High Court did not bear in 
miüd the principle of presumption of validity of anci- 
‘ent transactions: 
' Held, that there was a question of law, so as 
to entitle the party to leave to appeal tothe Privy 
Council under s. 110. 


Petition for leave to appeal to His 
. Majesty in Council froma decree of the 
"Madras High Oourt, in Appeal No. 49 of 
1921. 

Mr. B. T. M. Raghavacharyulu, for the 
Petitioners. 

Mr. C. Sambasiva Rao, for ihe Respond- 
ents. 


JUDGMENT.—In dealing with this 
matter, we labour under some disadvantage 
as neither of us was a member of the 
Bench that disposed of the appeal. 

The petitioners are defendants Nos. 27 to 
29. The petition is for leaveto appeal to His 
Majesty in Council. The suit was brought 
by a reversioner questioning certain aliena- 
iions made by the widow ofthe last male 
holder. The alienation in question is of 
the year 1875. The widow sold certain lands 
to the father of defendant No. 27. The High 
Oourt agreeing with the Subordinate Judge 
held that no necessity for the alienation 
was proved and on that ground the sale 
was set aside. The first question that arises 
is, is the judgment of the High Court an 
affirming judgment ? The petitioners con- 
tend that in regard to certain other aliena- 

'tionB, the High Court took a different view 
from that taken by the trial Judge and 


it is, therefore, argued that the: decree of. 


_the High Oourt must be taken to have 
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varied that of the lower Court. The fallacy 
of this argument consists in ignoring that, 
though the decree of the first Court is a 
composite one, it comprises in fact as many 
decrees as there are alienees. The present 
petitioners are not interested in the parts of, 
the decree relating to the other alienees ; 
nor have the latter any concern with that 
portion of the decree which affects the 
petitioners. This view isin accordance with 
Vaithilinga Mudaliar v. Srirangathanná (1). 
As, therefore, in our opinion, the judg- 
ment of the High Court affirms that of 
the lower Court, we have to decide: does 
the appeal involve some substantial ques- 
tion of law? The petitioners complain 
that the learned Judges gave a finding 
against them in respect of the existence 
of necessity for the alienation, without 
advertance to the rule regarding recitals 
in ancient documents, laid down by the 
Judicial Committee. Venkata Reddi v. 
Rani Saheba of Wadhwan (2), Nanda Lal 
v. Jagat Kishore Acharyya Chowdhuri (9) : 
see aleo Anapindi Somayya v. Ayyal 
Somayajula Venkatayya, (4) and Aukula 
Sanyasi v. Gundala Ramachandra Rao (5). 
The transaction the validity of which was 
in question, happened 44 years before the 
date of the trial, and both the alienor and 
the alienee were dead when the suit was 
tried. What the learned Judges would 
have decided had they borne in mind the 
principle referred to, we are not in a posi- 
tion to say; but, in our opinion, the point 


raised is one of law, We are further 


satiefied that a substantial question of law 
is involved in the appeal 

The learned Advocate for the petitioners 
says that he confines his appeal to the 
validity of the sale and does not propose to 
re-open any other question; suchas that 
relating to the pedigree or the Will. 

Itis not disputed that the subject-matter 
is of the requisite value. We, therefore, 
certify that as regards ihe value and 


(1)49 Ind. Cas. 434; 42 M. 228; 36 M. L. J.119; 25 
M. L. T. 190; 10 L. W.3. 

(2)55 Ind. Cas. 538; 48 M. 541; 38 M. L. J. 393; 11 
L. W. 451; 18 A L. J. 367; (1920) M. W.N. 315; 22 
Bom. L. R. 541; 2. U.P. L. R. (P. ©.) 77; 471. A. 6; 28 
M. L. T. 457 (P. C.). 

(3)36 Ind. Cas 420; 44 O.186; 20M. L. T. 335; 31 
M. L. J. 563; (1916) 2 M. W. N. 336; 4 L. W. 458; 18 
Bom. L. R. 868; 14 A. L. J. 1103; 24 C. L. J. 487; 1 
P. L. W. 1: 21 O. W. N. 225; 10 Bur. L. T. 177; 43 I. 
A. 249 (P. O.). 

(4) 86 Ind. Cas. 483; 48M. L, J. 224; 22 L. W. 81; 
A. I. R. 1925 Mad. 673. ` 

(5) 95 Ind. Cas. 691; 51M. L, J. 73; (1926) M. W, 
N. 319; A. T. R. 1926 Mad. 692, 
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nature, the case fulfills the requirements 
of es. 110 and 109 (a) and (b), Civil Pro- 
cedure Code. . 


V. N. V. Certified accordingly. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 269 oF 1928, 
November 26, 1929. 

Present : —Mr. Justice Venkatasubba Rao 

and Mr. Justice Madhavan Nair. | 
SWAMINATHAN aiias OHIDAMBARAM 
PILLAI—DEFBNDANT—AÀPPELLANT 
versus 
LAKSHMANAN OHETTIAR AND ANOTHER 
— PLAINTIFFS AND DEFENDANT : 


No. 2— RESPONDENTS. 

Registration Act (XVI of 1908), ss. 35, 73, 77— 
“Making of order of refusal", meaning of—Thirty 
days time, starting point of, whether date of order 
or date of communication—Order of Sub-Registrar 
refusing to register on ground of limitation, whether 
order of refusal under s. 77—Fatlure of executant 
to appear, whether amounts to denial of execution. 

Under s. 35 of the Registration Act, the failure of 
the executant of a document to appear before the 
Registrar amounts toa denial of execution. by him. 
[p. 346, col. 1.] i 

Sivarama Pattar Kariakar v. Krishna Iyer (1) and 
Chhotey Lal v. Collector of Moradabad (2), followed. 

The expression “making the order of refusal” 
in ss. 73and 77 of the. Registration Act means not 
merely recording the date of refusal in writing but 
communicating it to the party concerned where it is 
passed in his absence and without notice to him, and 
the 30 days time referred to in these sections should 
be calculated not from the date of the order but from 
the date when the order was communicated to the 
party where he was absent on the date of the order 
and had no previous notice of the same. [p. 348, col. 2.] 

Abdul Ali v. Mirja Khan (2), followed. i 

Annamalai v. Cloete (4), Seshamma v. Sankara .(5), 
Mahipat v. Lakshman (7), Secretary of State ‘for 
India v. Gopisettt Narayanasami Naidu (6), relied on. 

An order of a Sub-Registrar under s. 73, Registra- 
tion Act, dismissing a petition on the ground that 
it is time-barred is as much an “order of refusal" 
within the meaning of the section as an order dis- 
missing the petition on the ground that it has no 
merits. The Act does not make-any distinction be- 
tween the two kinds of orders. [p 347, col. 1.] 

Kunbimmu v. Viyyathamma (12), Edun v. Mahomed 
Siddik (13),Gangadara Muduli v, Sambasiva Mudali (14) 
and Udit Upadhia v. Imam Bandi Bibi (l5) relied on. 

Per Venkatasubba Rao, J.—' There can be no valid 
order unlessit is made after notice to the parties 
affected by it or, it is communicated to them in 
the absence of such notice. [p. 346, col. 1.] 

Per Madhavan Nair, J.—An-order to be valid under 
ss. 73and 77 of the Act should be passed in the pre- 
gence ofthe parties or after notice to them ; if no 
notice has been given, then it should be communi- 
cated to them; in other words, the order to be a 
valid one must be brought to the knowledge of the 
party against whom it-has been passed. A décision' 


/' SWAMINATHAN V, LARBHMANAN OBETTIAR, 


345 


cannot properly be said io be "passéd until itis in 
some way pronounced or published under such cir- 
cumstances that the parties affected by it have a 
reasonable opportunity of knowing whatit contains. 


(p. 349, cols. 1 & 2.] 


Appealagainst an order of the Court of 
the SubordinateJudge, Sivaganga,dated the 
2nd August, 1928, in A. B. No. 7 of 1928, 
preferred against the decree of the Court of 
the District Munsif of Sivaganga, in O. S, 
No. 45 of 1927. 

The Ádvocate- General and Mr.. V. Rama- 
swami Ayyar,for the Appellant. 

Meesrs. T. R, Ramachandra Ayyar. and 
S. R. Dikshit, for the Respondents. 

JUDGMENT. 

Venkatasubba Rao, J.—The ques- 
tion we have to decide is, what is the 
meaning of the expreesion "making of 
the order" in ss. 73 and 77 of the 
Indian Registration Act? The plaintiff 
on 28th September, 1926, presented to the 
Sub-Registrar for regisvration, Ex. A, the 
sale-deed executed in his favour by the lst 
defendant. The latter, in spite of notices 
served upon him, failed to appear before 
the Officer in question and, on the l6th 
of October, the plaintiff filed a statement : 
requesting the Sub-Registrar to make an 
order refusing registration. After making 
an order to that effect on the 18th of 
October, the Sub- Registrar sent a post card 
Ex. B, to the plaintiff, informing him of the 
order and it reached him on the 19th of 
October. The plaintiff on the 18th of Novem- 
ber applied to the Registrar under s. 
73 to establish his right to have the docu- 
ment registered. That section enacts that 
the application should be made within 
thirty days after the making cf the order 
of refusal by the Sub-Registrar. If the 
terminus a quo isthe date when the order 
was communicated to the plaintiff, the 
application is in time; but if the thirty 
days should be computed from the date 
of the order, the application is a day too 
late. : 

The District Registrar rejected the appli- 
cution on the ground that it was. barred by 
time. He made his order on the 16th of De- 
cember and forwarded it to the plaintiff on 
the20th andit reached him on the 23rd, The . 
plaintiff filed the suit from which the 
present appeal arises on the 19th of January 
1927. Section 77 enacts that the party desir- 
ing to impeach the order of the Registrar, 
should file a suit within thirty days after 
the making of an order of refusal. If the 
starting point is the date of the District — 
Registrar's order, the suit is outof time 
by four daye; if it is the date when the 


# 
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order reached the plaintiff, the suit is well 
within time. The District Munsif dismissed 
the suit holding that it is time-barred. 
The lower Appellate Court took the oppo- 
site view and remanded the suit for further 
trial. | 

I shall now notice briefly the various 
sections that have a bearing on the point to 
be considered. , Section 35 provides that if 
any person by whom the document purports 
to,be executed denies its execution, the 
Sub-Registrar shall refuse to register the 
document. 
the executant.to appear amounts to & denial 
of execution by him. [See Sivarama Pattar 
Karikar v. Krishna Iyer (1) and Chhotey 
Lal v. Collector of Moradabad (2).] 

Section 71 says that when the Sub-Regis- 
trar so refuses, he shall make an order of 
refusal and record. his reasons for such 
order in his Book No.2 and endorse the 
words “Registration refused” on the 
document. 

Section 73 (1) enacts that when a Sub-Re- 
gistrar has. refused to register a document 
onthe ground that the alleged executant 


. denies its execution, the person against 


whom the order is made, may, within thirty 
days after the making of the order of 
refusal,apply to the Registrar in order to 
establish his right to have the document 
registered. 


Section 76 says that every Regisirar refus- 
ing to direct the registration of a document 
shall make an order of refusal. 

Lastly, s. 77 enacis, that any person 
claiming under such a document may with- 
in thirty days after the making of the 
order of refusal, institute & suit for & decree 
directing the document to be registered. 

I have now referred to the relevant 
sections of the Act and shall proceed to 
consider the points raised. Apart from 
authority, it seems to me that there can be 
no valid order unless it is made after 
notice tothe parties affected by it, or, it is 
communicated to them in the absence of 
such notice. To take a contrary view seems 
opposed to reason and. principle. The 
learned Advocate-General for the defence 
contends that we must have regard to the 
express wording of the Act and thatthe 
words “making of the order " are too dis- 


. (1) 23 Ind. Cas. 23; 26 M. L.J. 307; 15 M.L. Te 


D 69Ind Cas. 44; 44 A.5l4at p. 517; A. LR. 
1922 P. C, 279; 31 M. L. T. 284; 27 O, W. N. 437; 21 A. 
L. J. 361; 37 O. L. J 371; 9 O. & A. L. R. 450; 25 Bom. 
L. R. 655; 18 L. W. 124; (1923) M. W. N. 873; 49 I. A. 


315. (P. 0). ` 
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tinet toadmit of any liberal construction. 
The answer is, no two constructions are 
possible, the meaning I have suggested 
being the only reasonable construction of. 
the words. The very word “order” by 
necessary implication means in Jaw, that. 
the party affected has had reasonable notice 
ofit. Nota single case in India has been 
brought to our notice which takes a 
different view, Oa the contrary, every 
decision on the point seems to recognise 
the principle I have stated. That any 
particular ruling proceeds on the-^special 
provisions of any Act makes, in my opinion, 
no difference. Abdul Ali v. Mirja Khan (3) 
is-a case under s.77 of the Indian Ragis- 
tration Act and is directly in point, The 
same rule has been laid down without 
equivocation in: Annamalai v. Cloete (4), 
Seshamma v, Sankara (5), Secretary of State 
for India v.Gopisetti Narayanaswami Naidu 
(6)and Mahipat v. Lakshman(7). The essence 
of the rule is, that the decision should be 
passed in such circumstances that the 
parties should have reasonable notice of it. 
If when a petition is presented or & case 
18 heard, the order is then and there made 


in the presence of the parties, no further ' 


question arises; if the making of the order 
is postponed, the parties should be given 
notice of the adjourned date, so that they 
may be present and hear the decision 
when passed. If, in these twocases, the 
party owing to his own fault, does not be- 
come aware of theorderit nevertheless takes 
effect at once. If an order.is made without 
previous notice, it does not become opera- 
tive until it is communicated. These, in my 
opinion, are rules which are in conformity 
with justice and common sense. 

In the present.case, the allegation in the 
plaint has not been challenged, that the 
Sub-Registrar neither fixed a date for pro: 
nouncing his order, nor gave noticeof any 
day baving.been fixed.  Thesame remark 
applies to the crder made by the District 
Registrar. 

The learned Advocate-General for the 
defence relies upon certain English cases; 
but if properly examined, they support 
my view rather than establish the contrary. 
The first case relied on is R.v. Justices 
of Staffordshire (š). Lord Ellenborough 
in “that case, no doubt, says: 

(3) 28 B. 8; 5 Bom. L. R. 622, 

(4)6 M 189. 

(5) 12 M. 1, 


> ee Cas. 398; 34 M. 151; 8 M. L. T. 310; (1911) 


1M. W. N. 28 
(7) 24 B. 426; 2 Bom. L. R. 228. 
(8) (1802) 102 E. R, 554; 3 East 151, 


T Na et oA, 


123 I, C. 1930 


* It is, however, & case of great grievance 
and hardship where the interests of parties 
are thus invaded by an order made be- 
hindtheir backs; and may be a good ground 
to apply to Parliament for a revision of the 
clause of appeal; but we cannot remedy 
the abuse.” 

These observations are apt to mislead if 
regard be not had to the facts of the case. 
Under the Statute, any resident of the 
locality aggrieved by the order had a right 
ofappeal. The party that preferred the 
appeal was a member of the public and 
was nota person directly concerned with 
the proceeding. It was such a party that 
urged that he had no 
order. In refuting his contention, Le Blane, 
J., points out that if the right of appeal 
were to depend, in the case of a public 
highway, in which all the King'ssubjecta 
are interested on personal notice of the order 
in respect of each subject, there never 
would be an end of the time for appealing. 
This case, therefore, does not support the 
view urged for the defence. 

The next case relied on by the learned 
Advocate-General is RE. v. Justice of Der- 
byshire (9). This does not help him, as 
there is nothing in it to show that the 
Surveyor referred toin the judgment did 


not have an opportunity of knowing the 


order, when it was made. 

h.v. Barnet Rural Sanitary Authority 
(10) is a very instructive case on the point, 
Under the Act, a rate as well as an order 
may form subjects of appeal. In the for- 
mer case, the time counts from the date 
when the party has notice of the rate: in 
the latter, from the date the ordar itself is 
made. Why is this distinction made? 
Blackburn, J., points out that a person 
may be rated behind his back, but, prima 
facie, an order is not so made, Meller, J., 
even more pointedly observes : 

“The local authority had, under the 
Act, an opportunity to show cause and 
unless they chose not to appear, the order 
could not have been made in their. ab- 
sence.” 


I may lastly refer to Hx parte Johnson (11) 
which recognises the anomaly involved in 
the position, that a party is bound by an 
order which he had no reasonable oppor- 


(9) (1845) 7 Q.B 193; 115 E. R. 461; 1 New Sess. Cas 
645; 14 L. J. M. G. 84; 9 Jur. 551. 
Pa (1876) 1 Q. B. D. 558; 45 L. J. M. O. 105; 35 L.T 
2. 
(11) (1883) 3 B. & S. 947; 7192, E, R. 354; 32 L. J.M. 


O. 193;8 L. T.275; 9 Jur. (x. s.) 1128; 11 W. R. 620; 129 
R. R. 624, 2 | 
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tunity of knowing. It is; therefore, clear that 
the view contended for by the learned 
Advocate-General is opposed to the Haglish 
and the Indian cases alike, 

A feeble attempt has next been.made to 
show that the order of the District Regis- 
trar rejecting the application as time- 
barred is not an order of refusal under 
8.77. This contention is clearly opposed 
to s. 76, which makes no distinction 
between one kind of refusal and another, 
Whatever be the ground of his decision, the 
order is one of refusal. What significance 
can possibly attach to the fact that the 


.ground of refusal was that the application 


was barred? No case has held that rejec- 
tion of an application on the ground that 
it is barred, ia not an orderof refusal. 
Before a party can come to a Civil Court,. 
he is bound as a condition precedent, to 
apply tothe Registrar within a stated time. 
If the Registrar rightly holds that the appli- 
cation made to him is barred, it is obvious 
that the condition precedent hasnot been 
fulfilled. The Civil suitin such a case is 
clearly. incompetent. This and no more is 
the effect of the cases to which we have been 
referred, namely, Kunhimmu v. Viyya- 
thamma (12), Edun v. Mahomed Siddik (13), 
Gangadara Mudalt v, Sambasiva Mudah (14) 
and Udit Upadhia v. Imam Bandi Bibi (15). 

In the result, the appeal fails and is 
dismissed with the costs of the Ist re- 
spondent. zm 

Madhavan Nair, J.—This Civil Mis- 
eellaneous Appeal arises out of a suit in- 
stituted by the plaintiff under s, 77 of the 
Indian Registration Act for getting a decree 
directing the sals-deed, dated 4th January, 
1926 executed to him by the lst defendant to 
be registered in the Sub-Regiatrar’s Office 
at Sivaganga. l 

The facts are briefly these. The plaintiff 
presented the sale-deed for registration be- 
fore the, Sub-Registrar of Sivaganga on 
28th September, 1926. That officer declined 
to register the document on 18th October, 
1926, as the executant failed to appear 
before him to admit execution. It ig con- 
ceded that his failure to appear amounts 
to ‘denial of execution’ under s.35 of the 
Registration Act: see Hadhakissen Rowra 
Dakna v. Chooneelall Dutt (16); Sivarama 
Pattar Kariakar v. Krishna Iyer (1), Eziekiel 


(12) 7 M. 535; 8 Ind. Jur. 499. 
(13) 9 O. 150; 11 C. L. R. 440. 
(14) 40 Ind. Cas. 192; 40 M. 759 at p, 766; 33 M. L.J. 


91. 
(15) 24 4.402; A, W. N. Ee 98, 


(16) 5 C, 445; 5 O, L. R. 179. 
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v. Annada Charan Sen (17) and Chhotey Lal 
v, Collector of Moradabad (2). The Sub- Re- 
gistrar’s order was despatched to the plaint- 
if and he received iton the 19th October 
1926. Thereupon he 'made an application 
under s. 73 (|) of the Indian Registration 
Act to the District Registrar at Ramnad to 
establish his rights to have the document 
registered. Applications to the Registrar 
under this section should be made “ within: 
30 days after the making of the order of 
refusal" by the Sub-Registrar, The plaint- 
iffs application was presented on 18th 
November, 1926, 2.e., after 30 days from the 
date of the order of refusal by the Sub- 
Registrar on 18th October, 1926, bat within 
30 days after the order was communicated 
tohim, The District Registrar held that 
the application was out of time'and rejected 
it on 16th December, 1925. This order was 
communicated to the plaintiff on 20th 
December, 1926. Thereupon the plaintifi 
instituted this suit under s. 77 of the Regis- 
tration Act. A suit under this section 
should be instituted '' within 30 days after 
the making of the order of refusal” by the 
District Registrar. The plaint in the 
present „suit was filed on 19th January, 
1927, i.e., after 30 days from the date of 
the order of the District Registrar’ but 
within 30 days after it was communicated 
to him, a 
' It was contended by the defendants (1) 
that the suit, having been presented more 
than 30 days from the date of the order 
of the District Registrar rejecting the appli- 
cation, was barred by limitation and (2) 
that the plaintiff has no right to institute 
the suit under s. 77 of the Registration. Act 
as it was not brought on any “ order of 
refusal" by the Registrar, asthe applica- 
tion to the Registrar was thrown out as 
time-barred. The District Munsif upheld 
these contentions and dismissed the suit 
without going into the merits. On appeal 
the learned Subordinate Judge overruled 
them and remanded the suit to the lower 
Court for disposal. This appeal is by the 
defendants against the order of remand and 
the above contentions urged by them be- 
fore the lower Courts are again pressed 
before us with great force by the learned 
Advocate-General. . 

The provisions of æ. 73 (1) and 77 (1) 
of the Indian Registration Act are as 
follows :— | 
.Beetion 73 (1): “When a Sub-Registrar 
has ‘refused to register à document on the 

(17) 70 Ind. Cas. 794;.36 O. L, J. 109; A. I. R, 1923 
Ca1,35; 50 O. 180, -— ag E oe 
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ground that any person by whom it pur- 
ports to be executed, or his representative 
or assign, denies its execution, any person 
claiming under such document, assign or 
agent authorised as aforesaid, may, within 
thirty days after the making of the order of 
refusal, apply to the Registrar to whom 
such Sub-Registrar is subordinate in order 
to establish his right to have the document 
registered.” - ! 

Section 77 (1): “Where the Registrar re- 
fuses to order the document to be registered, 
under s. 72 ors. 76 any person claiming 
under such document, or his representative, 
assign or agent, may, within thirty days 
after the making of the order of refuaal, 
institute in the Oivil Court, within. the 
local limits of whose original jurisdiction 
is situate the office in which the document 
is sought to be registered, a suit for a decree 
directing the document to be registered in 
such office if it be duly presented for regis- 
tration within thirty days after the passing 
of such decree.” 

The first question for consideration is 
whether the suit is time-barred under a. 77 
of the Registration Act. As already 
observed a suit under this section will be 
within time if it is instituted “within thirty 
days aiter the making of the order of 
refusal by the District Registrar." It is . 
argued on one side that the. expression 
‘making the order of refusal’ ine. 77 of 
the Registration Act means only recording 
the order of refusal in writing and that the 
time should be calculated from the date of 
the ‘order of refusal’: in which. ease the 
plaintiffs suit will be out of time; while, 
ob the other side, it is contended that the 
expression means not merely the recording 
of the order in writing by the Ragistrar but 
communicated it to the party concerned and 
that in this case time should be calculated 
from the date when: the order was com- 
municated to the plaintiff in which case 
his suit will be in time. The answer 
to the question must depend on the special 
Circumstances of each case. If the order 
of refusal is pronounced in the presence 
of the parties immediately after inquiry by 
the Registrar, so that the person concerned 
knows that his request has been refused, 
then there can be no doubt that time should 
be calculated from the date of the order; 
but if the order was not so pronounced 
and tie person concerned ‘does not know 
that his request has been refused then it 
would not be just to hold that time should 
be. calculated from the date of the order. 
How is an aggrieved party to take. any 
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action unless he knows that an adverse 
order has -been passed by the Registrar ?. 
If the construction contended for by the. 
appellant is accepted, then it isclear that 
in cases of this kind the party aggrieved 
may be altogether deprived of the privilege 
of taking proceedings under s,.73 (1) and 
s.77-of the Act. -Itis not contended that: 
the Sub-Registrar and the Registrar pro- 
nounced their orders in the presence of the 
parties after the inquiry was over, or that 
those officers fixed any day for pronouncing 
their orders or gave notice fixing any date 
for pronouncing them. In these circum- 
stances it seems to me that inthis case 
time should.be calculated only from the date. 
whenthe order was communicated to the 
parties. . | 
s. 77 of the Act should be passed in the 
‘presence of .the' parties; or after . notice 
to them; if no notice has been given, 
then ib should be communicated to. them ; 
in other words, the order to be a valid 
one must be brought to the knowledge of 
the party against whom it has been passed. 
It is concaded that there Is no provision 
in the Act for eommunieaung the orders 
of the Registrar and  Sub-Registrar to: 
the parties concerned. It seems to me, 
therefore, that.the intention ofthe Aot is 
that the officers should pronounce their 
orders in the presence of the parties after 
the inquiry is over, or should do so, afte 
giving the parties notice. A | 

This very question arose for decision in 
the Bombay High.Court in Abdul AU v. 
Mirja Khan (3), and it wes. held in that 
case by Chandavarkar and Ashton, JJ. 
that the expression ‘making an order in 
.g 77 -of the Indian Registration Act 
(IIL of . 1877), means not merely the 
recording of the order of refusal in writ- 
ing but communicating it to the party 
concerned soas tobind him by it, The 
Punjab Ohief Court also decided the ques- 
tion in the same way following Abdul Alz 
v. Mirja Khan (3), See Kirpa Ram v. Asa 
Singh (18). In our own Court, this par- 
ticular.point has not been considered in any 
case under the Registration ` Act but 
attention may be drawn to cases under 
the Madras Survey and Boundaries (Act 
XXVIII of 1860 and Act IV of 1897) which 
contain &n analogous provieion limiting the 
period allowed for the institution of suite in 
which it has been held thet time does not 
begin to run until the date on which .the 
decision sought to be set aside is: com- 


(18) 41 fad. Qas,76; 41 P.-R. 1917; 55P, W.R, 
wn kih QUID | 


SWAMINATHAN D, LAKSHMANAN OBETTIÀB. __ 


An order to be valid under: 


349 


‘municated . to the parties : (see ÁAnnamala:. 


v. Cloete (4), Seshama v. Sankara (5) and 
Secretary of Statejfor India v. Gopisett Nara- 
yanasami Naidu (6). See also Mahipat v. - 
Lakshman (7) (a decision under the Khoti 
Aet). Theccrrect principle is pointedly stat- 
ed in Secretary of State for India v. Gopisettt 
Narayanasami Naidu (6). “A decision 
cannot properly be said to be passed until 
it is in some way pronounced or published 
under such circumstances that the 
parties affected by it have a reasonable 
opportunity of knowing what it contains. 
Till then, though it may be written 
out, signed and dated, it is nothing but 
the decision which the officer intends to 
pass. It is not passed so long as it is 
open to him to tear up what he has written 
and write something else." e 

-In support of his contention that th 
time for the suit should be computed from 
the date of the order, the learned Advocate- 
General mainly relied on three English 
cases: R. v. Justices of Staffordshire (8), 
R. v. Justices of Derbyshiré (9) and R. v. 
Barnet Rural Sanitary Authority ` (10). 
These cases appear at first sight to sup- 
port his contention but when read in the 
light of their circumstances these will not - 
be found to be inconsistent with the vie 
which I have expressed above.  . 

In R. v. Justices of Staffordshire (8) an. 
order was made under Stat, 13 Geo. III, 
Oh. 78 forturning part of a highway. By 
s. 29 of that Statute, an appeal is given 
to "the party grieved by any such order 
or proceeding at the next Quarter Sessions 
after such order made or proceeding had", 
etc. It was held that the appeal must be 
made to the Qaarter Sessions next after the 
order made, without reference to any notice 
received by such appellant. The reason 


L 1 


‘why the learned Judges arrived at this 


conclusion appears in the following observa- 
tions of Le blanc, J.: 
“In the case of a public highway, all the 
King’s subjects may be said to be interest- 
ed, and to have a right to appeal against an 
order for stopping it up ; and, therefore, if 
the right cf appeal were to depend on 
personal notice of the order to the appellant, 
there never would be an end of the time for 
appealing." | ; 
In commenting on this case, in R. v, 
Justices fof Derbyshire (9) which will’ be 
referred to presently, the learned J udges | 
refer to these remarks of Le Blanc, J. 
From this we may infer that the literal con- 


-.Btruction contended for, was put upon the 


words of the Statute as there would be 
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no end of appealing, ifsuch a construction 
was not adopted. Having regard to these 
observations which give the reason for this 
decision, I do not think the case can 
be understood as laying down any 
general rule of interpretation. In R. v. 
Justicesof Derbyshire (9) an order was made 
under Statutes 4 and 5 Vict, Oh. 59 requir- 
ing & surveyor of highways to pay money 
out of the highway rates in aid of turnpike 
funds. Bys.3 of that Statute a right of 
appeal ie given to the person aggrieved 
“within 6 days after such order shall be 
made or given." It was held that the time 
for appeal runs from the making of the 
order, not from the service. It may be 
gathered from the [following remarks of 
Lord Denman, O.J., appearing in the 
judgment that in cases under the Statute 
the parties interested would have opportun- 
ities to know about the order at the time 
when it is made, The learned Judge says: 
“We may add that the Act provides some 
means for giving notoriety to the proceed- 
ing at the Petty Sessions, and even notice 
to the parties directly interested in oppos- 
ing such an order.” It would appear 
(seo Maxwell’s Interpretation of Statutes, 
: page 11) that the order appealed against 
in this case must have been verbally pro- 
nounced by the Justices. If so, we may 
presume that it was pronounced either in 
their presence or aftar notice to them. In 


R. v. Barnet Rural Sanitary Authority (10) 


it is clear from the report of the argu- 
ments (see page 961*) that the order was 
made in the presence of the person affected 
by it. It also appears from the judg- 
. ment of Blackburn, J., and Meller, J., 
that the persons affected by the ‘order’ 
or ‘conviction’ in such cases always have 
opportunity of being present, at the time 


when the orders affecting them are made. : 


Blackburn, J., observes thus :—''Where the 
appeal is against a rate, the ‘cause of appeal’ 
would prima facie be upon notice of the 
rate, but where the appeal js from any 
order or conviction, one would certainly, 
prima facie, say that as soon as the order 
is made the party has a right to appeal, 
and is not bound to wait until the order is 
served.” The point is more explicitly stated 
by Meller, J., who observes thus :—“Here 
the local authority had under the Act an 
opportunity to show cause, and unless 


they chose not to appear, the order could 


not have been made in their absence. 
The cause of appeal begins from the time 
the order is pronounced. The order 


Page of (67)1 QB, D, —- 
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is not required to be in writing, 
it may bea verbal and informal decision, 
and the party convicted either does know 
or ought to know the grounds on which 
the Justices have proceeded". In this view, 
this case also does not support, the appel- 
lant'8 contention. Attention may also be 
drawn to the decision in Ez parte Johnson 
(11), where it was held that under Statutes 
7 'and 8 Viet. Ch. 101 e. 4 which enacts that 
"within 24 hours after the adjudication and 
making of any order” in hastardy, the put- 
ative father may give notice of appeal to the 
Quarter Sessions, that the time must be 
counted from the oral adjudication of the 
Justices in Petty Sessions and not from. 
the time when the formal order is 
signed by them. On the whole I do not 
think that these English cases compel us 
to hold that the time for instituting the 
suit under s. 77 of the Registration Act 
must always be calculated from the date 
of the order of the refusal made by the 
Registrar irrespective of the question whe- 
ther the party concerned had notice of the 
order or not. ; 

It follows from what I have said that 
since the plaint in this case was filed 
within 30 days after the order of refusal 
by the Registrar was communicated to 
hii, the suit under s. 77 of the Registra - 
tion Act is not time-barred. For the same 
reasons I must hold that the application 
to the Registrar under s. 73 (1) of the Act 
was aleo made in time and that the 
rejection of it by the Registrar as time- 
barred was wrong. 

. The next argument of the appellant is 


that the suit is not maintainable as the 


Registrar rejected the plaintiffs petition | 
on the ground that it is time-barred without 
goinginto the merits. It is argued that 
such orders are not “orders of refusal” 
as contemplated by the section. I do not. 
think that this contention is well-founded. 
No authority has been cited in support of 
it. An order dismissing a petition on the 
ground that itis time-barred is as much 
an “order ofrefusal" within the meaning 
of the section as an order dismissing the 
petition on the ground that it has no 


merits. The Act does not make any dis- 


tinction between these two kinds of orders, 
One of-the conditions that should be com- 
plied with bya person instituting a suit 
under 8.77 ofthe Registration Act is that 
he must show that he applied to the Regis- 
trar.within the time allowed by law. If 
the Registrar rightly rejects the petition 


, on the ground that it is time-barred, then. 
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if means that the plaintiff did not comply 
with this condition precedent to the main- 
tenance of ‘the suit under tha section; and 
a suit under s. 77 of the Act will not, 
therefore, lie. This was all that was decid- 
ed. by the Allahabad High Oourtin Udit 
Upadhia v. Imam Bandi Bibi (lo), where 
it was held that the Registrar's order in 


that case rejecting the application as filed. 


beyond time cannot be considered as a 
“refusal to register” within the meaning of 
the Act. The other decisions referred to 
by the appellant, Kunhimmu v. Viyyatham- 
ma (19), Edun v. Mahomed Siddik (13) end 
Gangadara Mudali v. Sambasive Mudal 
(14) ‘do not advance his case any further. 


In this case I have shown that the Regis- . 


trar’s order rejecting the application made 
by the plaintiff aa time-barred is wrong, 
i.e., that the application was made in time; 
in other words, that the pleintifi has com- 
plied with the condition precedent to the 
maintenance of the suit. It, therefore, 
sae that the plaintiff's suit is maintain- 
able. 

This Civil Miscellaneous Appeal fails 
and must be dismissed with coste of the lst 
respondent. 


OY. N. Y. Appeal dismissed, 


MADRAS HIGH COURT. 


| Gzvix. Revision Petition No. 1058 oF 1929. 


s August 9, 1928. 
.. Present:—Mr.: Justice Ourgenven, 
Inre MOHAMAD KASIM SAHIB— 
T PETITIONER, 
Practice—Plaint—Defect in signature, whether fatal 
— Civil Procedure Code (Act V of 1908), s. 113— 
Madras Village Courts Act (I of 1889), s. 78-—Defec- 
tive nature of plaint, whether ground for interference 
by District Munsif—Revision—High Court. l 
A defect in the signature ofa plaint, or even the 
absence of any signature, where the suit is filed 
with the knowledge and consent af the plaintiff, is 
not ordinarily fatal. lt is, therefore, nat a ground 
for interference by a District Munsit under s. 73 of the 
Madras Village .Courts Act, or by the High Court in 
exercise of its powers of revision if the petitioner 
cannot assert any specific prejudice to himself 
arising out of the irregularity.. 
-Baldeo v. John Singh (2), followed. 


Petition under s.115 of Act V of 1908 


and s.107 of the Government of India Act 
presented to the High Oourt to revise the 


order dated the 10th January, 1929, of the’ 


Court of the District Munsif of Tirupattur, 
jn :Q. P. No. 20 of 1928. | | 


Mrs 8, Ramachandran,- for-bhe Petitioner, 
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JUDGMENT.—The effect of the de- 
cision in Sheorania v. Bharat Singh (1) is 
veryconsiderably weakened by that in Baldeo 
v. John Singh (2) which holds that a defect 
in the signature of a plaint or even the 
absence of any signature, it being found 
that the suit was filed with the knowledge 
and consent of the plaintiff, is not ordinarily 
a ground for interference in appeal. Much 
less then isit a ground for interference 
by a District Munsif under s. 73 of the 
Village Courts Act, or by this Court in 
exercise of its powers of revision, if peti- 
tioner cannot assert any specific pre- 
judice to himself arising out of the ir- 
regularity. I, therefore, dismiss the Civil 
Revision Petition. 

Y. N. V. Petition dismiss ed. 

(1) 20 A. 90; A. W. N. (1897) 203. 

(2) 22 A. 55; A. W. N. (1899) 172 (F. B.). 


MADRAS HIGH COURT. 
BRCOND CiviL APPEALS Nos, 260 To-29] 
oF 1920. 
z -— Eel 29, 1929.. 
resent:—Mr. Justice Anantakrishna | 
SUNDARAM AYER-—PrAINTIF 2 1n 
APPELLANT: 
| versus 
KULATHU IYER AND oTHRRS—DEFENDANTS 
Madras Estat e PULS. 
j bí States an C 
(8)—Land-holder, whether uid ja RAUM A 


Pae lessee, whether binding for subsequent. 


The definition of 'land-holder' in s. 3 (5) of th 
Estates Land Act is wide enough o EEEE A p: 
Si from the owneror the landlord. [p. 354, col: 


-A patta tendered by a lessee from a land-holder 
fora term ofyears remains in force .and governs 
the relations ofland-holder and ryottill fresh pattas 
and muchilikas are exchanged for any subsequent 


. fasli. [pa 355, col. 1. | 


c ANG A Ayyar v. Sundaraswamier (1), appli- 


Second appeals from the decrees ( 
d J pL Tinnevelly. ha 
essrs. K. V. Sesha Iyengar end S, Anane: 
tarama Iyer, for the Appellant, : - Ann 
Messrs E. Krishna Iyer and M. S, Venkg.’ 
tarama Iyer, for the Respondents, E 


'; JUDGMENT.—Plaintifi is the appel- 
lant in' these- second appeals. 


1917 were instituted by the plaintiff .appel- 
lant in the Court of the Honorary Deputy 


Collector of Tinnevelly Division to recover: 


fent due in respect of properties in the 


ssession of the ryots defendant in the. 
Dun. village of Vagaikulam, The inam . 


illage belongs to Sri Vyasaraya Swamigal 
Naga Bossi in the Mysore State. The 
practice of the Mathadhipati had been, as 


is disclosed by the evidence in these cases,- 


to grant leases to persons for different 
terms authorising them to recover the rent 
from the ryots in possession of the lands. 


It is in evidence that leases for particular. 


ms were granted, among others, to the 
father of iiio plaintiff. The last of the said 
leasescameto'an end with Fasli 1321; 
and the plaintiff obtained a lease for F'aslis 
1322 to 1831 from the Mathadhipati, and on 
the basis of the said lease -he instituted the 
various suits mentioned by me to recover 
arrears of rent due. for Faslis 1322, 1323 


and 1324. 


e plaints, the plaintiff claimed rent 
NR of “waram.” The defendant 
pleaded that it was the "sharing system 
that wasin voguein the village, but that 
the rates claimed by the plaintiff were not 
the correct rates and that the correct 
rates of rent were those paid by them to 
the plaintiff's father, the previous lessee. 
As I said, though both claims involved 
division of the produce, yet, there ‘was 
difference as régards the proportion in 
which the produce was to be divided ac- 
cording to the contention of the plaintiff 
and the defendants, the plaintiff claiming 
more, while the defendants contended that 
the plaintiff was entitled only to a less pro~ 
portion of the produce, _. 


When the present suits were filed, there 


was pending in the High Court a batch of 


second appeals preferred by the plaintiff's 


father as lessee against other ryots :of the 


village to recover rent due for certain faslis- 


A similar contention was raised in those 


suits also, and though the Deputy Collector 


“had accepted the contention of the plaintiff, 


the landlord in those suits; the District 


t had modified the decree passed by 
the Deputy Collector and consequently, 


second appeals were preferred to the High 


tin which similar questions were rais- 
ett The: parties agreed to have the hear- 
ing of the present euits adjourned from 
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time to time so that they may have th? 
benefit of the High Court's decision in th? 
second appeals mentioned -by me. The 
final decision of the “High Court was pro- 
nounced, after findings had been called for . 
by the High Oourt, and submitted by the . 
then District Judge, only on 23rd December, 
1916, vide Ex. H (6) in the case. The real 
trial of the present suits, therefore, began 
only after the said judgment of the High 
Oourt was passed. Though the present de- 
fendants were not parties to the litigation: 
that was pending in the High Oourt, yet 
having regard to the fact that similar ques- 
tions had to be decided in the present suits, 
the judgment of the High Court was treat- 
en as evidence on the points on which the 
parties were atissue in the present suits.. 
The Deputy Collector considered the judg- 


ment of the High Oourt and the other evid- 


ence adduced by the parties to the present 
litigation and came to the conclusion. that 
the contention of.the plaintiff as regards 
the proportion in which the produce was 
to be divided was the correct one according 
to the evidence adduced in the case. "There 
were, however, : other disputes raised before: 
him about the plaintiff's right to recover. 
certain cesses. I may mention that as 
many as nine cases were the subject of dis- 
pute between the parties. The Deputy 
Collector upheld the contention of the 
plaintiff in respect of seven out of the nine 
cases; and in respect of two, namely Kal- 
vainazar and Yavanai, he held that, though 
the High Court had in the previous -litiga- 
tion upheld the validity of the same, yet, 
having regard to the evidence adduced by 
the parties in these ‘present suits the plaintiff 
was not entitled to recover these two’ cesses, 
There was another, important question raised 
before the Deputy Collector with reference 
to the amount of rent dueto the plaintiff 
for F'asli 1322.. To properly appreciate the: 
exact contention between the parties relate. 
ing to the dispute regarding the rent due 
for Fasli 1322 I must mention that, during: 
the existence of the lease in favour of the. 
plaintiff's father, the plaintiff's father had 
admittedly exchanged pattas and muchili- 
kas for Faslis 1315 and 1316. It was a: point 
for decision whether there were subsequent 
pattas tendered by him for subsequent faslis, ’ 
The Deputy Collector held that having 
regard to the provisions of s. 52 (3), Madras. 
Estates Land Act, pattas which were in force 
during the currency of the lease granted 
to the plaintiffs father continued to be 
in force for Fasli 1322 also and, consequent- . 
ly, the plaintif, who tendered a patta : for. 
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Fasli 1322 which was not accepted by the 
‘defendants, was not entitled in this suit to 
recover rent at a rate different from: that 
mentioned in the patia exchanged by the 
previous lessee. There was also a further 
question as regards interest, and also as to 
‘the liability of one Kulathu Ayyar, defend- 
ant in Summary Suit No. 48 of 1916. . The 
plaintiff preferred appeals to the District 
Oourt against the disallowance by the 
Deputy Collector of the two cesses mention- 
ed above. He also appealed against that 
portion of the decree of the Deputy Collec- 
tor wherein he disallowed the plaintiff's 
claim to rents at the higher rates at which 
he had tendered patias far Fasli 1322. On 
appeal the learned District . Judge 'dis- 
cussed the applicability of s. 52 (3), Madras 
Estates Land Act, in.parss. 18 to 22 of. his 
judgment. His decision was that the Deputy 
Collector was right in his view that the 
plaintiff was not entitled to the higher rate 
of rent in respect of Fasli 1322. n 


The main arguments raised before me by 
the learned Advocate for the appellant in 
these second appeals turn on the correctness 
or otherwise of the decision of the lower 
Oourts on the applicability of s..52 (3), 
Madras Hstates Land Act, to the suits in 
question, so far as the reni for F'asli 1322 is 
concerned. In the first place, it was argued 
that there was no patta tendered to these 
defendants after the coming into force of 
the Madras Estates Land Act, namely after 
lst July, 1908. -it was contended that the 
very basis for the application of s. 52 (3) 
‘would be wanting as no paita tendered prior 
to the coming into force of the Madras 
Estates Land Act would according to the 
contention, attract the result mentioned in 
B. 52 (3). With reference to this argument 
it-was pointed out by the learned Advocate 
on behalf of the respondent that, as a 
matter of fact, Ex. 4 is a patta on record 
exchanged by the plainti for Fasli 1312 
that is for the year beginning from Ist July, 
1908 and ending with 30th June, 1910, 


that.is, for a period after coming into force , 


of the Madras Estates Land Act. To this 
it was replied by the learned Advocate for 
the appellant that this solitary patta would 
not be ananswer so far as the other defend- 
ants to these suits are concerned. In 
‘answer to this it was urged that the case was 
conducted in the lower Courts on the foot- 
ing that there was no difference between 
the reliefs to be decreed as against one 
defendant, and other defendants in these 
several suits, and probably it was on that 


ed 
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understanding that patta-igranted to .one 


‘particular. ryot only, out of. the several 


defendants ryots, for F'asli 1319 was exhibit- 


‘ed. Whatever might be the real reason, I 


think, having regard to the way in which 
these ‘cases were conducted in the lower 
Courts and having regard to the agreement 
between the parties that the evidence in the 
main case was to be tesken as common to all 
the other cases and that the decision was to 
be arrived at on the common evidence, that 
the circumstance that patias tendered to 
Other defendants for Fasli 1319 have not 
been exhibited should not make any differ- 
ence in my decision of these several second 
appeals. Having thus before me the patta 
tendered. for Fasli 1319, I think the dis- 
tinction which was sought to be drawn by 
the learned Advocate for theappellant, that 
s. 52 (3). Madras Estates Land Act, would 
not apply to these cases, does not exist. My 
attention was also drawn to the circum- 
stance that in ground No. 11 of the grounds 
of appeal preferred to the lower Appellate 
Court there is a statement to this effect : 
"Further the patta for Fasli 1321 was only 
a waram patta and not a pattam patta.” 
The ease of the appellant here, however, 
is that for Fasli 1321, no patta was in fact 
tendered by the plaintiff or accepted by the 
defendants. ‘The learned Advocate for the 
appellant suggests that this statement in the 
lower Appellate Court appeal memorandum 
is probably a mistake aad that the reference 
to patta for Fasli 1321 should really be, to 
patta for Fasli 1322, Whatever might be the 
real explanation for this, there is, as | stat- 
ed, the: fact proved in this case that in 
respect of atleast one Fasli after the coming 
into force of the Madras Estates Land Act 
the plaintiff's father (the then lessee) did 
tender a patta containing rates which supe 


port the plea of the defendantsand, as have 


already said, no distinction can be made 
between the case of defendant No. land 
another, having regard to the manner in 
which this batch of cases has been tried in 
the lower Courts. 

The second argument raised by the 
learned Advocate for the appellant in 
support of his position that s. 52 (3), Madras 
Estates Land Act, does not apply to thegé 
cases is this. The section evidently con: 
templates cases where the person who ex- 
changed the previous. patta is either 
the very person who is the plain- 
tiff in the present case, or any other 
person who is the representative-in-interest 
of the person who tendered the previous 
patia; and that, as it is admitted in thig-oagg 
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'^hat the previous patta was tendered not by 
the-landlord, the Matadhipati, but by & 
lessee from him for ‘a term of years, there- 
fore, it was argued that, the patta does not 
enure after the expiry of the lease and that 
-8. 52 (3) could not apply to such a state of 
circumstances, I had to consider this ques- 
tion in a recent case.from Madura, and 
having regard to the arguments advanced 
before me then,! came to the conclusion that 
. that argument was not sound. Ihad the 
benefit of another argument in this case, and 
i may say that, I have not been convinced 
that my previous decision was in any way 
- erroneous, | 
The policy of the Madras Estates Land 
Act would seem to be that ryots should 
know the exact terms and conditions on 
which they are holding the properties for 
any particular Fasli, and in case there 
should be any important changes in the 
terms of the holding they must have some 
reasonable notice of the same. That such 
is the intention is clear from the wording 
. of several sections of the Act. The defini- 
-tion of ‘land-holder’ in s. 3 (5), Madras 
Estates Land Act, is wide enough to in- 
clude also the lessee’ from the owner or the 
landlord. There are other provisions of the 
© Act—namely those relating to (1) to com- 


mutation of rent, (2) to enhancement of: 


rent and (3) to the conferring of permanent 
occupancy rights on tenants: see ss. 40, 30 
and 6 of: the Act, which contemplate that 
the land-holder under the Estates Land Act 
would include also lessees in the position 
of the plaintiff's father and in the position 
of the plaintiff. It was asked on what 
principle of law could it besaid that the 
land-holder claims from the lessee? It is 
true that though the lessee could be said to 
claim from the lessor, it cannot, according 


to the ordinary law, be said that the land- 


holder is the representative of the lessee. 
But as remarked by the Privy Council in 
thecase reported in Radhakrishna Ayyar 
v. Sundaraswamier (1) the question is not 
whether the plea is res judicata is the sense 


that it is binding upon a person who is the. 


representative of the prior party who is 
bound. After quoting asentence from the 
decision of. the Divisional Officer in that 
case to the following effect:  . 

“I, therefore, find that the previous judg- 
ments are res judicata in these suits as they 


(1) 74 Ind. Cas. 584; 45 M. 475 at p. 484; 360. L. 
0.450; 16 L. W. 18; 31 M. L. T. 31; 43 M. L. J. 323; 
27 O., W. N. 1; A. T. Ry 1922 P, Q. 207; 20 A, Li J, 937; 
HAA Oe UT, peers 
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have gone fully into the question of custom 


relating to the different stipulationsin the 


patta.” 
Their Lordships observe : 
“However naturalit may have been to treat 


“the position thus, their Lordships cannot 


sustain on any legal grounds the plea of res 
judicata here suggested. In the langu- 
age of the High Court, the answer 
is that the general doctrine of 
res judicata is not in question, but 
the application of the special rule stat- 
ed in s.52 (3), Estates Land Act, under 
which muchilikas decreed for any revenue 
year remain in force until the beginning of 
the year for which fresh ones are exchanged 
or decreed, and that there is no reason 
for restricting the scope of the general 
reference to muchilikas decreed to those 
decreed by any description of Court, With 
this view the Board is in full agreement.” 

If I understand the reasoning of their 
Lordships right, their Lordships, while 
upholding the plea of the defendants to the 
effect that the judgment of the Revenue 
Court under Act VIII of 1865 re: 
lating to rates of rent does not 
constitute the matter res judicata, be- 


cause according to the ordinary require- 


ments of the doctrine of res judicata 
the Court: which decided the first 
suit should have competency to enter- 
tain the subsequent suit under the. 
Madras Estates Land Act—at the same 
time held. that adjudication in these 
prior suits as regards the terms 
of a paita was such as attracted the 
special provisions of s. 52 (3) of the 
Act. Turning tos, 52 (3) of the Act’ I 
find that a patta accepted for one fasli shall 
remain in force until the commencement of 
the revenue year for which fresh patias: 
and muchilikas are accepted, exchanged or 
decreed. The decision of the Privy Ooun- 
cil is direct authority in support of the 
position that the section applied to cases 
where the previous pattas were the subject 
matter of the decree between the parties. 
Even in such cases, though she doctrine of 
res judicata did not apply, they held that 
thé parties were bound, having regard to 
ihe provisions of 8.52 (3), by the pattas so 
decreed. In my view the same reasoning 
will also apply to patias and muchilikas 
which were accepted or.exchanged between 
the parties for the previous fasli. I am. 
accordingly of the opinion that even if the 
present suits were instituted by the lands 
lord, I should arrive at the same conclusion. 
Though the lessor. ‘could not be said to be. 


v 
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the representative of the lessee, yet, having 
regard to the special provisions of 8, 92 (3), 
patta exchanged for the previous fasl 
should be taken to be in force 
for purposes of these second appeals, 
so far as the rent for fasii 1322 
is concerned. One further argument 
was advanced on behalf of the respon- 
dent. In cases where the land-holder ex- 
changed patta for one Fasli, the same will 
be deemed to bein force in the succeeding 


fasli under s. 52 (3): he cannot evade the 


applicability of 8. 52 (3) by giving a lease 
and putting the lessee in a position to 
exchange patias. If the landlord ‘cannot 
evade the section, then ths lessee from him 
should also be held to be unable to escape 
the applicability of the section. In the 
case before me the landlord, having grant- 
ed a lease for aterm ofyears, placed the 
lessee in the position of the land-holder, 
and the paita tendered by the lessee in the 
usual course should have the same force 
as ifthe same was tendered .by the land- 
holder himself. In this connexion I should 
draw attention to s. 27, Madras Estates 
Land Act, where it is snacted that “if 
a question arises as to ths amount of rent 
payable by a ryot or the conditions under 
which he holds in any revenue year, he 
shall be presumed, until the contrary is 
shown, to hold at the same rate and nnder 
the same conditions as ir the last preced- 
ing revenue year.” 

By that section a rule of presumption 
is enacted and the Courts are entitled to 
presume that the conditions of tenancy for 
a particular year continue to be in force in 
the year immediately following. When 
we turn to s. 52 we find that it. is not 
merely a question of presumption for the 
section enacts that pattas “shall” remain in 
force etc.; so that the Legislature for reasons 
of itsown thought it proper to enacts. 52 in 
& way different from that in which 8. 17 
is worded. After all, it is open to the land- 
holder in such cases totake proper stepa 
to have what he alleges to be his real rights 
enforced, and if he waited without taking 
Buch steps, the section says that the 
previous patta shall remain in force until 
gertain things are done. EN 
: The learned District Judge in dealing 
with this question observes as follows: see 
para. 19: 

"On the other hand the Act does not 
make any distinction between a proprietor's 


patta and muchilika; and &.lessee's patta. - 


and muchilika; there. seems. some reason to 
suspect that, if the. validity. of the appel- 
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lant's claim were conceded, the safeguarda 
provided. for the tedant by the Act with 
regard to patta and muchilika will prove 
illusory and in practice enable the land- : 
holder to reduce s. 52 (3) toa dead letter 
in some cases like the present. ME 
. Bimilarobservations were made by the 
Deputy Collector also in support of the 
defendants’ contention and he also came. 
to the conclusion that 8.52(3) applied to: 
these cases. MP 
For the foregoing reasons, I am of the 
opinion that the lower Courts. were right 
in these cases in coming to the conclusion- 
that s, 52 (3) applied with reference to the 
claim of the landord for rent for Fasli. 
1332, I am not here concerned with the 
claim for rent for Faslis 1323 and 1324, ag: 
there isno appeal before me regarding the 
sams. [His Lordship considered the ques- 
tion of Kalvainazar and dismissed the’ 
appeals and cross-objection.] - 
Leave TO APPEAL, . 
Though I feel that this litigation which 


- was started in 1915 should come toan~end 


by this time, I regret I am unable to give 
effect to the same; for one of the questions 
raised in this batch of second appeals 
relates to the construction of s. 59 (3), 
It was- re- 
presented to me that there was no reported 
case on theconstruction of this section, and 
in that view I granted leave to appeal in 
Second Appeals Nos. 540 to’ 568 of 1998 
where: this question.arose. Having given 
leave in those cases, I feel I am bound to 
grant leave to appeal in these cases also, 
since the construction of s. 52 (3) arises in 
these second appeals also, J accordingly 
grant leave to appeal. 

V. Ne V, Appeal dismissed, | 
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MADRAS HIGH COURT, ; 
O1vin MiscELLANEOUS PRTITION No. 7 75 > 
oF 1928. 

August 19, 1929, 
Present:—Mr. Justice Ananthakrishna 


yyar. 
MUNUSWAMI MUDALI anp OTHERS—= 
i PLAINTIFFS— PETITIONERS 
versus ! 
- JAGANNADHA REDDI AND OTHRRg— | 
DEFENDANTS —RESPONDaNTs, 
Civil Procedure Code (Act V of 1908, s 132 


Amendment: of decreo—Decree confirmed in second apa 
: 1 


p 1 

356 
peal—Jurisdiction of lowér Appellate (Court to enter- 
. tain application for amendment—Payment of decree 
amount, whether debare amendment of decree—Delay 
., în application, effect of.” es: 

After a decree is confirmed in second appeal, the 
jurisdiction ofthe lower Appellate Oourtto amend 
its decree ceases. [p.350,col.2 

Pichuvayyangar v. Seshayyangar (1), -followed. 

In au ordinary case where there is a discrepancy 
. between the decree and the judgment and the decree- 
holder accepts payment of the amount due under 
the decree, he isnot, by that circumstance alone 
debarred from taking proper steps to have the decree 
brought in accordance withthe judgment, although 
special circumstances such asinordinate delay prov- 
ed. in any particular case might probably disentitle 
him to such relief. [p. 357, col. 2.] ` 

Munusami Pillai . v. Mahdi Hussain Khan (2), 
Pathambi v. Mytheen Bibi (3) and Pitam Lal v. Bal- 
want Singh 14), followed. 

Obiter.—Delay isa matter which the Court should 
ordinarily take notice of before passing orders under 
B. 152 of the Civil Procedure Code. [p. 358, col. 1.] 


Civil miscellaneous petition from a decree 
of the District Judge, Ohingleput, dated the 
24th March, 1926,in Second Appeal No. 1568 
of 1923. l 

Messrs. V. Ramaswami Iyer and K. Raja 
Ayyar, for the Petitioners, | 

Mr. B. Venkataraman, for the Respondents, 


ORDER.—This is an application for 
amendment of the decree passed in Second 
Appeal No, 1568 of 1923 by the late learned 
Ohief Justice. 
disposed of on 24th March, 1926, and it 
. Was dismissed with costs, The appel- 

‘Jants in the second ‘appeal were defend- 
ants Nos. 2, 3 and 4, The original ‘suit 
was for recovering possession of certain pro- 
perties with past profits, Rs. 60 and future 
profits ‘at the rate of Rs. 60 per year. 

The first Court dismissed the suit on 
the merits: On plaintiffs’ appeal to the 
District Court of Ohingleput, the District 
Judge reversed the District Munsif's decree 
and on 20th November, 1922, gave judg- 
ment in favour of the plaintiffs. Para- 
graph 20 of ithe lower Appellate Court's 
judgment is relevant to the points that I am 
now considering: 

"Therefore, 1 reverse both decrees of 
the lower Court and in O. S. No. 346 of 
1919. 1 give plaintiff the decree sought 
for with possession. and Rs. 60 mesne 
profits as deposed to by P. W. No.1 and 
subsequent profits at the same rate till 
delivery.” . | 

"As lsasid, the second appeal preferred 
by the defendants against that decision 
of the learned District Judge was dismiss- 
ed by the High Court on 24th March, 
1926. The decree drawn up in the lower 
Appellate Court gave the plaintiffs posses- 


gion of lend end'elso-Ee, 60 for past mesne 
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profits, but with reference tofuture mesne © 
profits this is what the decree con- 
tained : 

“That defendants Nos, 2 to 4 (respond- 
ents) do pay. to plaintiffs (appellants) Rs. £0 
for past mesne profits and also future 
mesne profits at Ra. 60 a year from this day 
till delivery of possession.” l 

The discrepancy between the judgment 
and the decree was not noticed and when 
the second appeal came on for hearing, 
this matter wes not mentioned to the 
Court. After the second appeal was dis- 
posed of, the  plaintifis-decree-holders . 
applied to the lower Appellate Court on. 
16th March, 1927, to bring the decree of. 
the lower Appellate Court in accordance. 
with its judgment by mentioning in the 
lower Appellate Court's decree that the. 
plaintifs were toihave mesne profits not. 
from the date of the lower Appellate Court's 
judgment, but from the date of the plaint, 
The learned District Judge who heard that 
application held, and I think quite rightly, 
that after his decree had been confirmed 
in second appeal by the High Oourt, the 
District Court had no longer any jurisdic- 
‘tion to pass any orders amending its decree. 
The decision of the Full Bench of this 
Court in Pichuvoayyangar v. Seshayyangar 
(1) is clear authority for the position that, 
after the lower Appellate Court's decree 
had been confirmed -by the High Court 
in second -appeal, the jurisdiction -of the 
lower Appellate Court to amend its decree 
ceased.’ The District Judge accordingly. 
dismissed..that application. with costs on. 
14th November, 1927. The plaintiffs-decree- 
holders subsequently applied to the High, 
Court on 13th February, 1923, for having 
the decree amended and brought in ac- 
cordance with the judgment, The applica- 
tion came on for orders before the late 
learned Chief Justice who disposed of the. 
second appeal, and his Lordship directed. 
notice to issue on loth March, 1928, and. 
subsequently on 4th March, 1929, when the 
application came on before him for hear- 
ing, he gave the respondents two weeks 
time for filing a counter. A counter has 
been filed by the respondents on 1lith 
March, 1929. The purport of the counter 
is that the amount due to the decree-holders 
under the lower Appellate Oourt's decree 
had been paid in full and the decree-holder 
had given a receipt for having received 
the whole amount due under the decree 
of the lower Appellate Court. Though the 


_ (028 M, 214; 8 M, Lad, 39, 
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recsipt has not been filed along with the 
counter affidavit in this Court, there could 
not be any dispute as regards the fact that 
the decree-holders received the full amount 
dus under the decree of the lower Appel- 
late Oourt and granted a receipt to the 
judgment-debtora to the effect that they 
had received all amounts due to. them 
under the lower Appellate Court's decree. 

Ia these circumstances it is contended 
by the learned Advocate who appeared for 
the counter, petitioners defendants, before 
me that this Court hasno jurisdiction to pass 
orders amending the decree to bring it in 
accordance with the judgment. He quoted 
the cases in Munnusami Pillai v. Mahdi 
HussainKhan (2), and Pathambi v. Mytheen 
Bibi (3) decided by this Court and a case 
in Pitam Lal v. Balwant Singh (4) decided 
by the Allahabad High Court, In the first 
two eases cited by thelearned Advocate 
for therespondents, there had been satis- 
faction entered by order of Court of the 
decree and it was held that without vacat- 


.ing the order entering satisfaction it was 


not’ open tothe decree-hoider to apply to 
amend the decree. In the case before me, 
it is not the defendant's case that any 
such satisfaction had been entered by order 
of Court so far as the decree of the lower 


Appellate Oourt was concerned. Further 


the defendant's right to apply for such an 
order has become barred by limitation. That 


.being so, the reasoning of those decisions 


does not exist in this case. In the case 
in -Pitam Lal v. Balwant Singh (4), one 
learned Judge of the Allahabad High 
Court; Daniels, J., notices this point in his 
judgment. This is what his Lordship 
Says: | 

“I would be prepared to go a step further 
and hold that when a decree for money 
had been finally satisfied and discharged, 
the Court is functus officio and can no 


‘longer entertain an application for amend- 


ment under s. 152, Oivil Procedure Code." 
- If the learned Judge intended to pro- 
ceed further than was laid down by the 
Madras High Court in the two cases noted 
by me, namely, that in case where there 
had been orders recording satisfaction, 


‘the’ decree-holder is not entitled to apply 
' for amendment of the decree without taking 


Steps to vacate such ordera, then with all 


"respect, I think the learned Judge's pro- 


position probably goes too far. ‘The mo. 
(2) 94 Ind. Cas. 453; A. I. R. (1926) Mad. 516; (1926) 
M. W. N. 180; 50 M. L. J. 655. 
(3) 12 M. L. J. 96. 


(4) 88 Ind. Cas. 396; A. I. R. 1925 All, 556;23 A. L. 


t 
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ment a decree for money is passed it is open 
to the judgment-debtor to pay the money 
into Court, say, the day after the decree 
is passed. That does not mean that by so 
doing he disentitles the decree-holder from 
applying to the Court for amending the 
decree if the decree should be not in 
accordance with the judgment. Again, 
aftersuch payment it would be clearly open 
to the decree-holder to file an appeal 
against the lower Appellate Court's decree if 
the decree-holder wanted to get further 
relief in addition to relief granted by the 
lower Oourt’s decree. If an appeal is not 
prohibited in such circumstances, I fail 
to see why the decree-holder is not en- 
titled to have recourse to the other remedy, 
namely, applying to the Court to bring the 
decree in accordance with the judgment. 
Again in the case before me, the decree 
that is now sought to be amended is not 
the decree of the lower Appellate. Court, 
the receipt of the amount due under which 
was acknowledged by the decree-holder. 
The final decree is that passed by the 
High Court in second appeal on 24th March, 
1926, and it is the High Court's decree 
that is now sought to be amended. It is 
not pretended that after the High Court's 
decree was passed, and moneys were paid 
by the’ judgment-debtors to the decree- 
holders, nor that any orders of satisfac- 
tion were passed with reference to the. 
same after the judgment and the’ decree 
of the High Oourt. It, therefore, seems 
to me that in an ordinary casé where there 
isa discrepancy between the decree and 
the judgment and the decree-holder accepts 
payment of the amount due'under the 
decree, he is not by that circumstance 
alone, debarred from taking proper steps 
to have the decree brought in accordance 
It may be that there 
are special circumstances proved in any 
particular case which might probably dis- 
entitle him to such relief. Inordinate delay . 
might be one of such circumstances, and 
it is possible there are others aleo. In the 
absence of any such circumstances, the 


mere fact that the decree-holders have 


received: the amount due to them under 


‘the lower Appellate Court's decree and have 


given a receipt to the effect that the amount 
due tothem under that decree has been 


‘paid to them, does not, in my opinion, 


debar them from applying for bringing 
the decree into accordance with the judg. 


ment. . 
l, therefore, think I am bound to decide 


| this application on the merits. The ‘late 
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learned Ohief Justice before whom this 
application came and who heard the second 
appeal thought it proper to issue notice 
and on a subsequent date he thought it 
proper toallow the respondents some tims 
to file a counter. Now that the whole matter 
is before me, I think ona reading of the 
judgment of the lower Appellate Court, it 
is absolutely clear that, according to the 
judgment, the plaintiffs have been given 
the decres sought for, and Rs. 60 mesne 
profits as deposed tobe P. W. No. 1 and 
subsequent profits at the same rate till 
delivery. That to. my mind means that 
the judgment. gives’ the plaintiffs future 
mesne profits from the date of the plaint, 
and the recital in the decree that future 
mesne proñts are to be given only from 
the date of the appellate decree is, [ 
think, not warranted by the terms of the 
judgment. . 
_ As regards the delay, I think it is a 
matter which the Oourt should ordinarily. 
take notice of before passing orders under 
8. 152, Oivil Procedure Code, When the 
mistake is found out only subsequent to 
the decision in second appeal, it cannot 
be said that such an application -should 
‘be dismissed on the mere ground that it 
was not brought to the notice of the Court 


-at-the time the. second appeal was heard.. 


In the case before -me the decree holders 
. applied to the District Court on 16th March, 
1927, for amendment and their petition 
“was dismissed on the ground.already stated, 
namely, that the District Court had no 
‘jurisdiction to order amendment after its 
.decree had been confirmed by the High 
‘Court. "Then the decree-holders came to 
‘this Court, and on 13th February, 1928, 
.$his application was filed. I cannot say 
that the delay in the particular circumstan- 
ices of this case is such asto disentitle 
the, petitioners to the relief which on the 
merits they are entitled to. < 
For the above reasons, the application 
wil be allowed and the decree of the 
: High Court will be amended by bringing 
it in accordance with the judgment and 
. by modifying the decree already passed 
“by substituting “the date of the plaint" 
.for the word “from this day’; that is, the 
. date of the lower Appellate Court's decree, 
. with the result that the plaintiffs will be 
entitled to future mesne profits from the 
. date of plaint. Having regard to the cir- 
cumstances, I think it proper that I should 
pass no orders as to costs of this applica- 
tion. <., | 


SYN Y. Application allowed, 
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MADRAS HIGH COURT. 
AppraL No. 248 or 1924, 
April 4, 1929, 
Present :—J ustice Sir William Watkins 
. Phillips, Krt., and Mr. Justice Reilly. . 
PYNDA VENKATACHALAPATI GARU .. 
— PLAINTIFF—APPELLANT 
n versus 
, PYNDA RAMAKRISHNA YY À AND 


OTHERS—DEFENDANTS— RESPONDENTS. 
Partnership—Suit on promote executed by one of seve- 
ral partners— Liability of other partners—Alternative 
claim on pro-note and debt, whether permissible— 

Negotiable Instruments Act (XXVI of 1881), s. 27. 
Thename ofa person or firm to be charged upon 
&.negotiable document should be clearly stated on 
the face of,oron the back of, the document, so that 
the responsibility is made plain and can be instantly 
recognised as the document passes from hand to hand. 
Otherwise a firm is not bound by a promissory note 
made byone of its partners, ina suit brought on the 
promissory note. [p. 360, col, 2.] | 
eens Chettiar v. Srinivasa Aiyar (3), ree 
‘lied on. i . : 
“When a loan is made to a firm but a promissory 
note is taken from one ofthe partners, which does 
not diselose that any one but he is liable on it, the 
lender can suethe partner on the note which he has 


given and alternatively the firm on the loan itself, 


But if the firm isto be made liable in such a suit, 
the lender must not only ellege and prove that the 
loan was really taken forhis firm by the partner 
who made the promissory note but must base the suit 
[p. 361, col. 1.] . 
"The real question at issue in such a caseis not 
whether thefirm benefited by the transaction, but 
Wu the firm did enter into the contract. [p. 360, 
col. 1. : 
(Case Law considered. | E 
Appeal from & decree of the Sub-Judge, 
Ooeanada, in Original Suit No. 13 of 1923. . 
Messrs. T: R. Ramachandra Iyer and S. 
Srinivasa Iyer, for the Appellant. 
Mr. S. Varadachariar, for the Respondents, 


J UDR GMENT. E . 
Phillips, J.—This suit is brought- by 
the plaintiff to recover two loans given 
to a firm. of four brothers, defendants Nos. 1 
to4. For each of the loans a promissory 
note was executed by defendant No. 3. alone 


_which he signed in his own name and 


not in the name of the partnership. On 
the promissory notes, therefore, defendant 


.No. 3 can alone be held liable; but it is 


contended for the  plaintiff-appellant 
that as the loans were given to the part- 
nership, theother three partners will also 
be liable for their amount. The plaint is 
not worded so as to indicate clearly- that 
the plaintiff bases his suit not only on the 
promissory notes but on the independent 
liability of the partnership, but it is I think 
capable of such interpretation ; no question 
of amending it was raised in the lower 


` Court because the Subordinate Judge held 


N 
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that because the promissory notes had been 
executed for the loans by defendant No.3, it 
was not open to the plaintiff to base his claim 
on any other cause of action. 

One of the earliest cases in which this 
question was considerec is Sheikh Akbar 
iv. Sheikh Khan (1).: There it was held that 
when the original cause of action is the 
bill or note itself, and doss not exist inde- 
pendently of it, there is no cause of action 
for money lent, or otherwise than upon the 
note itself, for the note ig the only contract 
between the parties. If really there is no 
independent cause of aciion, this decision 
that the note alone can be sued upon must 
.be accepted and has been accepted in many 
cases since it was propounded. The ap- 
pellant, however, relies on the case in 
.Karmali Abdulla v. Bora Karimji (2) in 
which the Privy Oouncil held that that 
one partner could be held liable upon 
hundis drawn by another partner when the 
transaction for which the hundis were 
drawn was a partnership transaction. In 
that case the suit was not based upon the 
hundis but upon the account between the 
parties, of which the hundis formed one 
item. In Shanmuganathu Chettiar v, Sri- 
nivasa Ayiar (3) a Bench of this Court 
held on the strength of tne above case that 
in a suit on a promissory note executed by 
two out of the three partners of a firm for 
money advanced for purposes of the firm 
the third partner was also liable. If this 
latter decision is correct, the plaintiff's 
contention that he has a cause of action 
against the other partners, defendants Nos. 
1, 2 and 4 must succeed. 

It is, however, argued for the respondent 
that the case in Shanmuganatha Chettiar 
v. Srinivasa Atyar (3) goes beyond the 
case in Karmali Abdulla v. Bora Karimji 
(2) and is not good law. Even in the 
case in Sheikh Akbar v.. Sheikh Khan (1), 
it was recognized} that where there was a 
` cause of action, independent of the note, 
resort could be had to that cause of action ; 
and in this Court it has been held 
that where the note has been executed 
by the manager of a Malabar tavazhi, the 
other members of the family or the tavazhi 
` are liable: Krishna Ayyar v. Krishna- 
sami Ayyar (4) ‘and Thankammal' v. 


(1)7 C. 256; 8 C. L., R. 533. 
(2) 26 Ind. Cas. 915; 39 B. 261; 17 M. L. T. 35; 2 L. 


W. 133; 17 Bom. L. R. 103; 19 O. W. N. 337; 13 A. L., 


J.191;91 O. L.J. 122; 98 M; L. J. 515; (1915) M. 
W. N.606;42 I. A.48 (P. O.) 

(3) 35 Ind. Cas. 219; 40 M. 727; (1916) .2 M. W.N. 
14; 31 M.L. J. 138; 4 L. W. 27; 20 M. L, T..172, 

(4) 93M. 597, — 
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Kunhamma (5) The Subordinate Judge 
has distinguished these cases as being 


'eases governed by Hindu Law and has held 


that they are the only. exceptions to the rule 


‘that the maker of a promissory note alone 
‘is liable thereon. Thisis quite-true if there 


is- no alternative cause of action, but in 
Sadasuk Jankt Das v. Khisan Pershad (6), 
the Privy Council while holding that the 
principle could not be made liable on a 
promissory note which was not signed in 
his name, remarked that the ‘plaintiffs in 
thatcase could “had they thought it fit 
to have framed their case in an alternative 
form and- have sued both on the hundis 


‘and alternatively upon the consideration.” 


In that case the money was lent to the 


‘Maharaja Sir Kishan Pershad Bahadur, de- 


fendant No. 1, through hisagent, Mohan Lal, 
defendant No.2, and the suit was brought 
upon the hundis alone, and it was held that, 
as the alternative relief had not been put 


forward in Courts below, the plaintiff's 


suit as against defendant No. 1 must fail 


“because he was not liable under the hundi 


itself. -In the present case, if the plaintiff 
really entered into a contract with the part- 
nership that is clearly a contract which 
is independent of the contract evidenced 
by the promissory notes, because in those 
notes the contract was one between. the 
plaintiff and defendant No. 3 alone whereas | 
the other was a contract between the plain- 


tiff and the partnership of which defendant 


No. 3 was a member. z 

In Dargavarapu Sarrapu v.: Rampratapu 
(7), where a promissory note was given by 
one partner for the price of goods sold to 
the partnership, it was held that the other 
partners were liable. In principle there 
would appear to be no distinction between 
money to be paid for the price of goods and 
money to be-paid for re payment of a loan ; 
if that is so, in this case the partnership 
would be liable to: the plaintiff. There 
appears to me to be no reason, why the 
liability incurred by members: of a joint: 
family under the Hindu Law in respect of & 
promissory note shouid be put upon any 
different : footing to the liability incurred 
by the partners of a firm under s. 251, Con- 
tract Act; but the language of their Lord- 
ships in Sadasuk Janki Das w. Kishan 


' (5) 53 Ind. Cas. 878; 37 M. L. J. 369. 

(6) 50 Ind: Oas. 216; 46 C. 663; 29 C. L, J. 340; 17 
‘A. D.J.405; 25 M. L. T. 258; 38. M. L. J.429; 21 
Bom. L..R. 605;1 U.P. L. R. (P. O) 37; (1919) M, 

N. 310; 23 O. W. N. 937; 10 L. W, 143; 12 Bur. L, 


"T. 160; 46 I. A. 33 (P.`0.). 
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Pershad (6) at page 658* very clearly 
indicates the view that no liability attaches 
,under a promissory note unless such lia- 
.bility is. expressly recited, Possibly, there- 
fore, Dargavarapu Sarrapu v. Rampratapu 
.(7) requires re-consideration. However, it 
is unnecessary to discuss the question now, 
for the cause of action may be based on 
the contract independent of the promissory 
note. i 

In that event the real question at issue 
is not whether the firm benefited by the 
transaction, but whether the firm did enter 
into the contract. If the plaintif can show 
that there was a contract, with the partner- 
‘ship and the promissory note was merely 
evidence of such contract, all the partners 
would-appear to be liable. The principle 
that only the maker of the promissory note 
ean be held liable thereunder is not applic- 
able in a case like this where an independ- 
ent contract is alleged. I think, therefore, 
that the Subordinate Judge ought not to 
have refused to allow the plaintiff to adduce 
evidence as to this independent contract. 
I would, therefore, allow plaintifito amend 
his plaint and after the amendment is 
approved the suit will be remanded for 
fresh disposal in the light of the above re- 
marks, 

Costs in this Court will abide the result 
of the suit. 

Reilly, Ja—The promissory notes on which 
the plaintiff suesin this case have not been 
translated; but itis admitted that there is 
no word in them to indicate or suggest that 
the plaintiff in leading the amounts men- 
tioned in them, was dealing with any one 
but defendant No. 3, who executed the 
notes. 
tions of defendant No.3 to the other de- 
fendants at the dates when he made these 
notes, on no fair, nor even possible, inter- 
pretation of the notes themselves could it 
. be held that any person but defendant No. 3 
< was liable on them. Mr. Ramachandra Iyer 
does not suggest that an undisclosed prin- 
ciple can be held liable on a promissory 
note executed by his agent; but he con- 
tends that a person to whom no reference 
whatever is made in a promissory note ex- 
ecuted by his partner may be held liable on 
the note. His argument is that, though 
under 8.27, Negotiable Instruments Act, 
an agent must act in his principal's name 
when. making a promissory note, if he is 
to bind his principal by the note, that 
gection has no application to partners, whose 


—— 
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liabilities for each other's acts are regulated 
by s. 251, Contract Act, I see no basis for 
Under s. 251, Contract 
Act, a partner can bind his co-partners to 
the same extent agit he was their agent and 
no further. If such a contention as Mr. 
Ramachandra Iyer's:was -ever possible, itis 
not possible after the language used by the 
Privy Council in Sadasuk Janki Das v. 
Kishan Pershad (6): “lt is of the utmost 


importance that the name of a person or- 


firm to be charged upona negotiable docu- 


ment should be clearly stated on the face. 


or on the back of the document, so that the 
responsibility is made plain and can be in- 


stantly recognized as the document passes ; 


from hand to band." 
There is no distinetion in this respect 
between what is necessary to make it clear 


that a firm is bound by a promissory note. 
made by one of its partners and what is 
necessary to make it clearthat a principal. 


is bound by a promissory note made by 


his agent. I agree that on the promissory. . 


notes in this suit the plaintiff can get a 
decree against no one but defendant No. 3, 
and that he has got. 

But it is further contended that the 
plaintiff could get a decree against all the 


defendants as partners on the consideration . ; 
for the promissory’ notes, 


that is on the 
loans made to the firm represented by 
defendant No. 3in the transactions. That 
is so, if it is proved that that the loans were 
made to the firm and if the pleadings are 
sufficient to support sucha case. I donot 
think it is of any profit now to discuss the 
old (question whether, when a promissory 
note has been executed fora certain amount, 
& suit can be based on the consideration 
only if the consideration has bsen antece- 
dent to the execution of the note or that can 
be done also when the consideration and the 
note are contemporaneous. That question 
appears to me to have been concluded by the 


case which I have already - mentioned: - 
Sadasuk Janki Das v. Kishan Pershad (6), - 


In that case it is stated in the judgment > 


of the Privy Council that “ it would, of 


course, have been open to the plaintiffs, had - 


they thought fit, to have framed their case 
in an alternative form and to have sued 
both on the hundis and alternatively upon 
the consideration." | 


There the execution of the hundis and. 


the making of the loan were contempora. 
neous. Inthis part of the case Mr. Varada- 
chariar for defendants Nos.1l, 2 and 4 


Suggested in his turn that there was:a 
distinction in this matter between suing ` - 
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a principal on a loan made to his agent 
acting within authority for him and suing 
& firm on a loan made to them represented 
by one of the?partners. Thereagain, in my 
opinion, no distinction can properly be 
drawn. If when an agent takes a loan for 
his principal but executes a promissory 
note for the amount which does not disclose 
that the borrower is his principal, the 
lender can sue the agent on the note and 
alternatively the principal, on the loan, 
‘I see.no reason, why, when the loan is made 
toa firm but a promissory note is taken 
from one of' the partners, which does not 
‘disclose that any one but he is liable on 
it, the lender should not sue the partner on 
the note which he has made and alter- 
native by the firm on the loan itself. It 
appears to meto make no difference in this 
"matter that the &gent is a different person 
from his principal, while the partner is 
included in the persons forming his firm. 
But, if the firm is to be made liable in 
such -a suit the lender must not only 
allege and prove that the loan was really 
: taken for his firm by the partner who made 
the promissory note but must base the suit 
- on the loan to the firm. Although we have 
not got the-full plaint in Sadasuk Janki 
Dasv. Kishan Pershad (6) before us, it is in- 
atructive.to notice that the report shows that 
inthat plaint it was alleged thatthe money 
‘was borrowed by "defendant No. 2 who 
executed the hundis for and on behalf of an 
as agent-of defendant No.. 1 (his principal); 
but nevertheless the plaint was confined 
in the opinion of their Lordships to an 
action brought on the hundis themselves. 
That shows that if the suit is to be based 
on the note and alternatively on the con- 
‘sideration, it is not enough to allege that 
the loan was taken for the principal or the 
firm. In the present case the suit is obvi- 
ously upon the promissory notes. Is it also 
or alternatively on the consideration? In 
connexion with each note the plaint states 
that defendant No.3 borrowed the amount 
for the trade carried on by the defendants 
as Paida & Co." In para. 7 it 1s stated that 
* demand for the repayment of the princi- 
pal and interest due on the two promissory 
notes was made by the plaintiff" and in 
para. 8 itis stated that “the cause of action 
for this suit arose on llth April, 1920, and 
17th August, 1920, the dates of the two pro- 
‘missory notes." ` 


With great respect it is quite impossi-. 


ble, in my opinion, to get out of those 
statements any averment that the loans 
were made to the firm of which defendant 
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No.3 wasa partner or any allegation that 
the plaintiff has or bases his suit upon 
an alternative cause of action against the 
firm. The plaint also contains 8 statement 
that the defendants, that is the firm, re-paid | 
Rs. 100 towards the second promissory note; 
but re-payment of part of the debt by 


parties not liable on the notes cannot make 


them liable on the notes or on the con- 
sideration. I have no wish to insist on 
technicalities of pleadings to the detriment 
of any party. But it is the duty of a plaint- 
iff to -make clear tothe Court and to his 
opponent what his alleged cause of action 
is. In my opinion only by torturing the 
language of the plaint in this case or by 
an effort. of the imagination can we say 
that the plaintiff intended to sue the de- 
fendants alternatively on the loan to the 
firm. Nor could we do so without -im- 
plicitly criticizing the opinion expressed 
by the Privy Council of the plaint before 
them in Sadasuk Janki Das: v. Kishan 
Pershad (6). Ihave no doubt that, when 
presenting his plaint, the plaintiff was 
under the impression that he could sue all. 
the defendants on the promissory notes 
themselves, as was contended for him be- 
fore us. But that was undoubtedly a mis- 
take. On the plaint as itstands, although 
I donot agree with all his opinions or rea- 
soning, in my opinion, the decision of the 
learned Subordinate Judge was right. 

But in the circumstances I think the 
plaintiff may properly be allowed an op- 
portunity to amend his plaint. I agree 
that we should give him a short adjourn- 
ment in which he may, if he wishes, 
amend his plaint so as to make it clear 
that he is alternatively suing all the de- 
fendants as members of a firm or loans 
made to that firm. If he makes the amend- 
ment, I would-set aside the -decree ofthe ` 
Subordinate Judge and remand the suit 
to him for fresh disposal on the amended 
plaint, the costs of this appealin that event | 
toabide and allow the result of the suit . 
at the new trial. (After allowing the 
amendment, their Lordships remanded the | 
suit for. fresh.disposal.) 


V. N. Y. Suit remanded. 
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; MADRAS HIGH COURT. 
, ®8gconp OivIL APerAL No. 1813 or 1926. 
December 10, 1929. 
Present:—Justice Sir Kumaraswami 
MCN . Gastri, Kr. 
- NAGARI SUBBANNA— PLAINTIFF — 
APPELLANT 
versus 
KARAPAKULA NARANAYYA 
. ANDOTBHERS—DRFENDANTS— RESPONDENTS. 
. Limitation Act (IX of 1908), Sch. I, Art. 29—Suit 
for compensation for seizure of cattle previously mort- 
gaged—Art. 29, whether applicable. 
: To constitute wrongful seizure under Art. 29 of 
Sch. Iof the Limitation Act it is necessary that the 
Seizure must have been from a person who had a 
` right to possession. 

Niadar Singh v Ganga Dei (1), followed. 
™ Damaraju Narasimha Rao v, Thadinada Gangaram 
(2), distinguished, 

, Second appeal against’ a decree of 

the District Court, Anantapur, in Appeal 

Suit No. 99 of 1925, preferred against 

that of the Court of the District Munsif, 

Konda, in Original Suit No, 418 of 
923. 

| Mr. B. Sitarama Rao, for the Appellant. 

Mr. B. Somayya;for the Respondents. 

. JUDGMENT.—I think Art, 29 of the 
Limitation Áct is not applicable, 

The deed of hypothecation does not 
give the appellant any right to be in 
possession of the cattle attached. The 
seizure cannot be said to be wrongful as 
all that the appellant is entitled tois to 
have the sale subject to :his hypothecation. 
Niadar Singh v. Ganga Dei (1) is in point. 
As pointed out there can only be wrongful 
seizure when the property was in the 
possession of the person. It may be | that 
constructive possession will do. But when 
there is no right to possession there can be 
no wrongfulseizure. Damaraju Narasimha 
` Rao v. Thadinada Gangaram (2) wasa case 
of possession. I set aside the decreeof the 
Distriet Judge and remand the appeal for 
disposal on the merits. Costs will abide 
and follow the result,” Court-fees will be 
refunded. 

o VON. V. Case remanded. 


(1) 35 Ind. Cas, 86; 38 A. 676; 14 A. L. J. 728. 
(2) 4 M. L. T. 271; 31 M. 431; 18 M, L. J. 590. 
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MADRAS HIGH COURT. 
APrEAL AGAINST OrDER No. 366 or 1926, 
duly 25, 1929. 

Present:—Mr. Justice Venkatasubba Rao 
and Mr. Justice Madhavan Nair. 
VARADAJA PERUMAL KOIL AND 
OTHERS— DEFENDANTS-——ÀPPBLLANTS 
versus 

V. MUNIAPPA PILLAI AND OTHERS— 

PLAINTIF£8 — R4&8PONDENTS. 

Transfer of Property Act (IV of 1882), s. 111—Lease 
—Payment by lessee for adjustment 4n future rent, 
whether constitutes deposit —Breach of contract —For- 
feture—Deposit, nature of. x 

A deposit serves not merely as a part payment but 

it is paid asa guarantee that the contract shall be 
performed, in other words, as a security for the 
completion of the contract. [p. 363, col. 2.] 
“In the ease of anexecutory contract of sale a 
deposit amount is paid in order to create by the 
fear of itsforfeiture a motive in the payer to per- 
form the restof the contract, but in the case of a 
lease partially performed, where the lease deed con- 
tains express stipulations by which the interest on 
the deposit is to be adjusted against the moiety of 
the rent due, no question of forfeiture arises. [p. 
364, col. 1.] 

In order to determine whether a payment is in the 
nature ofa deposit liable to be forfeited on non-ful- 
filment of the contract or is merely a payment in 
advance the Court has in each case to look into the 
decument concerned and see what was the bargain 
that was made. [p. 364, col. 2.] 

In the absence of an express clause the term most 
naturally to be implied, having regard tothe nature 
and incidents of a deposit, is that on repudiation 
of the contract by the payer, the amount shall be 
forfeited to the payee, but where the amount paid 
under the contract is not a deposit this principle 
does not apply. [ibid.] 

Sprague v. Boot (3), Howe v.Smith (1) and Natesa 
Aiyar v. Appavu Padayachi (2), followed. A to 

Appeal against an order of the District 
Court, Tinnevelly, dated the 17th August, 
1926, in Appeal No. 196 of 1925, preferred 
against that of the Oourt of the Subor- 
dinate Judge, Tinnevelly, dated the llth 
December, 1924, in O. S, No. 85 of 1924. 


Mr. K. V. Sesha Aiyangar, for the Appel- 
lants. 


Messrs. T. S. Venkatesa Aiyar and K. Ba- 
lasubramania Aiyar, for the Respondents, 


JUDGMENT,—This appeal raises an` 
important question of law, relating to the 
right of a party in default, to the recovery 
oí the deposit paid by him under a contract. 
The suit is filed by a lessee for the return 
of his deposit and the trial Oourt rejected 
the claim holding that the amount became 
forfeited to the lessor. The lower Appel- 
late Court took a different view and re- 
manded the case for trial and disposal, 
The question is, was the order of remand 
rightly made? The District Judge's deci- 
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-Bion remanding the suit is contained in the 
‘following passage.of his judgment: 

“The landlord's loss in re-letting was 
alleged and put in issue but not tried, I 
think that the landlord is entitled to have 
‘the question decided what damages he 
suffered by reason of plaintiff's default 
‘and that heis entitled to deduct from this 
:deposit whatever amount is found due to 
-him as damages.” 

We have first to examine the terms of the 
Jease deed. It bears the date, the 15th of 
April, 1920. The period of the lease was 
fixed as seven years and ihe lessee took 
‘possession. The lease was of agricultural 
Jand. . The annual rent was agreed to bé 
Rs. 3,210, to be paid in two instalments, à 
moiety before the 30th December and the 
remaining half before the 30th June of 
‘each year. Some further rent was to be 
paid in kind with which we are not concern- 
ed. The deed contains a provision for re- 
entry, it being stipulated that in default of 
-payment of rent, the landlord is to be at 
‘liberty to reenter and take possession, not 
only of the land but also of any crops stand- 
ing upon it. The lessee paid a deposit of 
Rs, 2,676 and- the clauses that: follow are 
very material. He is entitled to interest on 
that sum at 6 per cent. per annum and may 
adjust that interest against the rent pay- 
able on the 80th June of each year. Then 
as regards the principle of the deposit 
amount, it was not to be adjusted against 
the rent payable for the last, that is the 
‘seventh year of the lease..... 

. The leesee made default in the payment 
‘of-rent that fell due: on the 30th June, 1921. 
The lessor-made a demand for the rent 
which was not complied with. He immedi- 
ately exercised his right of re-entry, and 
took possession of the land with the stand- 
ing crops thereon. The lessee made some 
ineffectual protest, not in regard to the re- 
entry but. in respect of certain subsidiary 
matters. With that protest, we are not 
concerned in this appeal. 

The question to be decided is, is the 
lessee entitled to the return of his deposit, 
less the rent; that became payable on the 
30th June, 1¥21? We may observe that the 
claim is confined to this amount. Mr. 
Sesha Aiyangar the learned Advocate for 
the appellant (the lessor) has drawn our 
attention to several English and Indian 
decisions on the point. The first question 
“that arises is the amount claimed in this 
suit a deposit in the legal sense? What 
is strictly known as adeposit must possess 
_&. two-fold -character,. . Jt. must first be a 
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‘the two alternatives 


, payment 


` 94 M. L. J. 488; 13 M. L. T. 391. 
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part. payment and next it must be of the 


nature of money ‘staked.’ That a ‘deposit’ 
must possess these two distinctive marks, 
is emphasised in the leading case on this 
subject, Howe v. Smith (1). This case has 
been referred to and followed in numer- 
ous Indian decisions including  Natesa 
Appavu Padayachi (2), The 
very word ‘staked’ is used in the judgment 
of Bowen, L. J., who observes: "In the 
present case we have in the first place, 
turning to the language of the instrument, 
a description of the manner in which the 
money is staked or deposited. It isa de- 
posit, and it isto be both a deposit and im 
the nature of part payment.” 

The force of the word ‘staked’ is brought 
out in the judgment of Fry, L. J., wherein 
itis stated: “It isnot merely a part pay- 
ment, but is then also an earnest to bind 
the bargain so entered into and creates 


“by the fear of its forfeiture a motive in 
“the payer to perform the rest of the con- 


tract.” : 

A deposit then serves not merely as a 
part payment but there is a further charac- 
teristic which it possesses, namely, it is 
paid as a "guarantee ‘that the contract 
shall be performed”, in other words, as 
“a security for the completion of the 
purchase: ", (see the judgments of Cotton, 
L.J. and Bowen, L: J.) This dual nature 
of what isknown as deposit, is most tersely 
referred to by Ootton, L. J.,thug: “Ifthe 
sale goes on......... it goes in part payment 
of the purchase money for which it is depo- 
gited; but if on the default ofthe purchaser 
-the contract goes off, that is to say, if he 
repudiates the contract......:..he can have 
no right to recover the deposit."  . 

The same idea is conveyed: by the judg- 
ment of Fry, L. J. After stating that 8 


- deposit corresponds to “the earnest or arrha 


of our earlier writers" the learned Lord 
Justice goes on tosay: “The expression 


“used in the present contract that the money 


is paid’ ‘as a deposit and in part pay- 
ment of the purchase money’ relates to 
and declares that 
in the event of the purchaser making 
default the money is to be forfeited 


“and thatin the event of the purchase being 


completed the sum is to be taken in part 


13 
> 


"This definition of the word ‘ deposit" 


receives further support from the judgment 


(1) (1884) 27 Ch. D. 89; 53 L. J..Oh. 1055; 50 L. T, 
573, 39 W. R. 802; 48 J. P. 773. 
. (2) 19 Ind. Cas. 462; 38 M. 178; (1913). M.W.:N. 341; 


é 
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‘of Lord Dunedin in Sprague v, Booth (3. deposit amount becomes liable to befor- 
After referring with approval to How: v. feited. -He relies upon - Howe v. Smith (1) 
Smith (1) the learned Lord observes: "If thecase already cited, Hall v. Burnell (7) 
‘payment is made of the purchase money, and Ex, parte Barrell, In re Parnell (8). 
‘it is to-be credited. to such payment, if The law on the point may be thus shortly 
default is made in the payment of the stated. In each case,. we have to look to 
‘money, then the deposit is forfeited.” the. document to see what was the bargain 


We have now clearly shown that à sum that was made. The parties. may agree 


just a8 they please as to what is to be 
paid under a contract cannot be called a JP , ned 
deposit unless it fulfils these tworequire- 92919 With the money deposited. In the 


: e : bsence of an express clause, the term most 
ments. This being then the nature and ® ur bar en : 
incidents of a deposit,can it be said that the naturally to.be implied, having regard to 


2: À < the nature and incidents of a deposit, is 
money paid under the contract in question ied 
.&nswers that description ? Inour opinion, that on repudiation of the contract by the 


dag : he amount shall be forfeited to the 
the answer must be in the negative. In P23 ond y» : 
the first place, there is a broad distinction P27°° Bee Howe v. Smith: (1), the judg- 


t of Fry, L.J., at page 101.* 
between an executory contract of saleand  Mên 3; » 36 p 
“an executed contract of lease, In the former In the present case, we have held that the 


case a deposit amount is paid in order to 
create “by thefear ofits forfeiture a motive 


in the payer to perform the rest of the con- . 


tract.” In the case of a lease partially per- 
formed, the matter stands on a different 


amount paid under the contract is nota 
depositand the principleabove stated doe 
not, therefore, apply. : 

There was some discussion whether: on 
the facts the lessee’s conduct amounts 
merely to a breach or constitutes a re- 


footing. This very contract illustrates 
whatwe mean. The parties did not con- 
.template either by express terms or by 
implication that the money was to be for- 
.feited. The lease deed contains express 
stipulations on the point. It says thatthe 
interest on the deposit was to be adjusted 
“against the moiety of the rent due on each 
30th of June and the principal itself was 
(to be deducted from the rent for the last 
year of the lease. There was not the re- 
motest idea thatthe amount was ever to be 
„forfeited. The sum was, therefore, paid 
in part payment of the rent, but notin 
addition as security or guarantee for the 
performance of the contract. The second 
requisife is, therefore, wanting and we are 
not prepared to noid that the sum in 
- . question can be treated’as a deposit in law. 
. The cases quoted by Mr. Sesha Aiyangar 
do not apply; for, in each of them the 
lease contains an express forfeiture clause: 
[Orr v. Chitha Chinna Yegappa Chetty (4), 


pudiation of the contract. In the view 
we have taken, it is unnecessary to dea 
with this question. : 
To avoid any misunderstanding, it re- 
mains to observe that the respondent's 
learned Advocate confines his claim to the 
amount, the subject-matter of the appealin 
the lower Appellate Court. ; 
The appeal fails and is dismissed with 
costs. 
V. N, V. A ppeal dismissed. 
(7) (1911) 2 Oh, 551; 81 L. J. Ch. 46; 105 L, T. 409; 
55 S, J. 757 


KO (1875) 10 Ch. A. 512; 33 L. T. 115; 23 W. R, 
` 846. 


A — a 


“Page of (1884) 27 Oh. D.—[£Ed.] 


Venkatachari v. Ramalinga  Tevan (5), 
Vellore Taluk | Board v. Gopalasami 
. Naidu (6).] - 


MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No, 291 or 1927. 
July 18, 19:9. 
Present:—Mr. Justice Venkatasubbg 
Rao and Mr. Justice Madhavan Nair. 
. KATTUKKAVIL KIZHAKKEPAT 
NANGUNNI KOVILAMMA AND OTHERS. 
—ÁAPPELLANTS l 
versus MEN 
KELI NEDUNGADI-—RzsPONDENT. 
Transfer of Property Act (IV of 1882),-s8, 95, 101— 


Mr. Sesha Aiyangar contends that even 
.in the absence of & forfeiture clause the 
í 


= . (3) (1909) A. O. 576; 78 L.J. P. O. 164; 10 L. T 
A 28 Ind, Cas. 318; 17 M. L., T. 229; (1915) M. W. N. 
M) 45 Ind. Oas. 417; 7 L, W. 404; (1918) M. W. N 
s e 20: Ind. Oas. 286; 38 M,. 801;: 17 M. L, T. 84 

(F. B). de aia 0 4, 


F 
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Subrogation—Malabar Law—Mortgage by karnaven 
of Malabar tarwad—Discharge by junior member 
—Right to subrogation—Junior member. whether co- 
mortgagor for purposes of s. 99. 

Subrogation isa doctrine of equity and ss. 74 and 
101 ofthe Transfer of Property Act donot profess to 
exhaustively deal withall aspects of that doctrine. 
[p.°367, col. 1] - 

A memberof a Malabar tarwad who discharges 
out of his self-acquisitions a mortgage over tarwad 


property created, by his karnavan isentitled to sub- 
rogation. [ibid.] > 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Davadoss, in S. A. No. 
16-of 124 preferred against the decree of the 
District Court of South Malabar at Oalicut, 
in A. S. No. 661 of 1922 (O. S. No, 340 of 
1917, D. M. O. Ottapalam). ; 


Messrs. B. Sttarama Rao, K. Kuttikrishn 
Menon, and K.P, Krishna Menon, for the 
Appellants. 


Messrs. K. P. M. Menon and P. Govinda 


Menon, for the Respondents. i 


JUDGMENT,.—This is 


& Letters 
Patent Appeal from the 


judgment of 


Devadoss, J., and raisesa question relating. 


to the doctrine of subrogation. 


We .are concerned with two sets of. pro- 
perties, the first set comprising items Nos. 1 
and 2 and the second items Nos. 3 to7. We 
may atonce dispose of the appeal, so far as it 
relates to the properties in the'secónd set, 


with the remark, that there is a ` concurrent. 
finding of fact that they aré the self- acquisi-- 
tions of defendant No.land that finding. 


-cannot be disturbed in second appeal. 


Now a8 regards the first set, thefacts are 
these. Defendant No. 1 executed in 1911 
a usufructuary mortgage (Ez. A) in favour 
oi defendant No. li for Es. 4,000, : As a 
part of the same transaction, the latter 
gave the mortgaged properties on lesse to 
defendant No. land he has throughout 
beenin possession. Défendant No. ll in 


1914 assigned his right to the plaintiff who 


claims in this suit possession and rent. 


' he main contest is that of defendants Nos, 


13 to 16 who are members of defendant No. 
1's tarwad. They plead that items Nos. 1 and 
2 are tarwad properties and the mortgage to 


defendant No. 11 (evidenced by Ex. A.) was 


not made for tarwad necessity. The lower 
Courts have found, and the finding is 
conclusive, that the properties are the jenm 
properties of the tarwadand the mortgage 
was not executed for any purpose binding 
pn " 


—— apr — ^ A— 
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The matter, however, does notstop there, 
Some other facts have to be narrated which 
have a bearing upon the issue to be decid-, 
ed. Over these very properties a morigage 
had been previously ereated in 1878 by the. 
then karnavan in favour of a Nambudiri. 
This mortgage was redeemed by defendant 
No. lin 18:8 and in his favour the 
Nambudiri mortgagee executed a deed 
givingup his rights. That deed (Ex. E 2). 
is known as ozhimuri release or surrender 
deed). The plaintiffs contention may be 
thus stated. The result ofthese transac- 
tions was, that defendant No.1 was sub- 
rogated to the position of the original. 
that is the  Nambudiri. 
and that the former's .transaction in. 
favour of defendant No. 11 (Ex. A) was in. 
effect a sub-mortgage of his mortgage right. 
Jf this contention is correct the claim of 
defendants Nos 13 to 16 must fail. Deva- 
dose, J., upholding that contention decided 
the appeal in favour of the plaintiff. We. 


4 


agree with his decision, although not with, 


some of his reasons, 

The learned Judge looked at Ex. E.-3 a. 
certain document of 1407, executed by. 
defendant No. 1 in order to ascertain whe- 
ther his intention in obtaining the ozhimuri. 
nine years previously, was or was not to 
keep alive for his own benefit, the mortgage. 
originally executed in favour of the Nambu-, 
diri, . Wedesire to express no opinion whe-: 
ther this course was right or not. The 
very ozhimuri contains, in cur opinion, 
sufficient indication of defendant No. 1's, 
intention. Oare was taken to mention in 
it, that while the properties belong in jenm 
to the taruad, the money that was applied. 
in discharge of the mortgage, was defen- 
dant No. l's self-acquisition. Why should 
such a recital be made, except for the. 
purpose of showing that he did not intend 
to extinguish the mortgage but to keep it. 
alive for his own benefit? Weare not pre- 
pared to agree with the contention that the 
very expression “Ozhimuri” connotes that 
there was an extinction of the mortgage, 
True, ina sense the mortgage was put an’ 
end to; that is to say, the rights of the 
Nambudiri came to an end. But that was 
because his rights were transferred: on re- 
demption to defendant. At best it may be 
suggested that the wording of the deed 
is not conclusive on the point. If that be 
so, we have toapply the well-known pre- 
sumption referred to.by the Judicial Com-: 
mittee in the judgmentin Gokaldas Gopal- 
das v. Puranmal Premsukhdas (1). k 


(1) 11 I, A, 126; 10 O, 1035 4 Sas, P, O, J, 543 (P. C.) 
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“The obvious question to ask in the in- 
terests of justice, equity and good con- 
Bclence, is, what was .the intention of the 
party paying off the charge. He had a 
right to extinguish it and a right to keep 
it alive. What was his intention? If there 
is no express evidence of it, ‘what intention 
should be ascribed to him? The ordinary 


rule is that a man having a right to act 


in either cf two ways shall be assumed 
to have acted according to this interest " 

Is there anything in this deed to rebut 
this presumption? That is the way in 
which the question must be approached. It 
was to the manifest advantage of defendant 
No.lto keep the mortgage alive and he 
must be, therefore, assumed to have acted 
according to that interest. 


To apply a different rule, in the words ` 
“not 7 


of their Lordships, seems likely: 
to promote justice and equity but 
to lead to confusion, to multiplication of 
documents, to useless, technicalities to 
expense, and to litigation.’*: 


The next question we have to decide in 


regard to`the application of the rule of 


subrogation is, does it extend to one in the’ 


position of defendant No. 1? Our answer 
must be in the affirmative, having regard to 
the authorities on the point. In Chamaswami 


v. Padala Anandu (2) the qustion arose: 


in regard to the right of & purchaser who 
paid off an encumbrance, it having been 
found that his purchase was invalid. The 
learned Judges, Wallis and Munro, JJ., held 
that the purchaser stood in the shoes of 
the mortgagee whom he had paid off. We 
extract the following passage from’ their 
judgment: i 


“The American Courts apply to cases of 


this kind an equitable doctrine of subroga- 
tion borrowed from the Civil Law, and 
when equity requires it, allow persons 
paying off mortgages on properties which 
do not belong to them, to be subrogated to 
“the rights of the original mortgagees, This 
tight of subrogation is not extended to 
mere volunteers who pay off other people’s 
. debts without having any concern in them, 
This was held by the Supreme Oourt in 
Aetna Life Assurance Co. v. Middleport (3) 
but inthe course of their judgment in that 
case the learned Judges cite with approba- 
tion a passege from Sheldon on 'Subroga- 
tion’ in which subrogation is allowed asa 
matter of right for the benefit of a pur- 


chaser who has extinguished an encum- 


prance on the estate which he has purchased, 
(2)31. M. 439; 18 M. L.J. 306;, 3 M. L, T. 395.. 


s (9) 124 U,B. 834; 31 Law, Ed, 537, © - 
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According to this passage, theright of: 
subrogation extends to strangers provided. 
they are not mere volunteers, that is, per-, 
sons who pay off other people's debts, 
without having anyconcern in them. Defend- 
ant No, 1 was surely not a volunteer;' 
indeed, he was not even à stranger, possess- : 
ing as he did, asa member of the tarwad 


` aninterestin the property to protect. 


In this connexion, it may be found useful . - 
to quote a passage from an American 
case which is cited in the judgment of. 
Sundara Aiyar, J, in Narayana Kutti: 
Goundan v. Pechiammal (4). f 

“We think the safer and better rule to 
be and. we, therefore, hold, that a subroga». 
tion will arise only in those cases where 
the party claiming it advanced tbe money- 
to pay a debt which in the event of default 
by the debtor, he would be bound to pay. 
or where he had some interest to pro- 
tect or where he advanced the money 
under an -agreement, express or implied,’ 
made either with the debtor or credi- 
tor’ that he would be subrogated to the 
rights and remedies of the creditor.” ‘(At 
page 432*). 

Sundara Aiyar, J., after citing this 
passage proceeds to say that the rule is 
stated insimilar terms by Sheldon in his 
book on Subrogation. Though this state- 
ment of the law was doubted by-that learn-: 
ed Judge, it wa3 the very proposition that’ 
received the approval of -the Bench that 
decided Chamaswamiv. Padala Anandu (2) 


‘already referred to, This: also ‘seems to be" 


in consonance with the rule recognized in 
the English cases. In Butler v. Rice (5) the; 
following observation occurs: - : 

“The statement of claim proceeds on the, 
well-known equitable doctrine that if a 
stranger pays off a mortgage on an estate, 
he presumably does not intend to discharge, 
that mortgage, but to keep it alive for his 
own benefit.” l 

The word ‘stranger’ in this passage is, 
presumably used in the sense that he is not 
a mere volunteer. The view we are taking 
is also supported by the decision in Arumu- 
gha Pandaram v. Periasami Nadan (S. 
A. No. 1267 of 1923) unreported. 

It is contended for the appellant that the 
Law of Subrogation is contained in two 
sections of the Transfer of Property Act, 

(4) 15 Ind. Cas. 206;36 M. 426: 11 M. L. T, 174; 


(1912) M. W. N. 353; 22 M. L. J, 364. 
© (1910) 20h. 277 at p.282; 79 L. J. Gh. 652; 101 


*Page of a6 M—{ Ed), K 
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Bs. 74 and 101, But subrogation is a doctrine 


of equity and the sections referred to do 


not profess to exhaustively deal with all 
aspects of that doctrine. Next, it is' con- 


tended that 8.95 is a bar to the right of the . 


plaintiff. It says, where one of several 
mortgagors redeems the mortgaged pro- 
perty, he obtains acharge on the shares of 
the other co-mortgegors. The argument is, 
that if defendant No. 1 obtained such a 
charge, the remedy is barred. It is un- 
necessary to deal with the auestion whe- 
ther a mortgagor in the circumstances con- 
templated in 8. 95, obtains merely: a charge 
or a higher right ; for, in our opinion, the 
section is inapplicable to the case. Defen- 
dant No, 1 was not one of several mortga- 
gors, but he was a member of the. taward 
which owned the property mortgaged by a 
previous karnavan. He had en interest in 
the property and aright to protect it. The 
conclusion of Devadoss, J., is correct and 
the appealis dismissed with costa. 

Before closing, we must refer to an ap- 
dangan by the respondent. He applied 
or permission to use as evidence a docu- 
ment bearing thedate 29th January, 1898, 
that is, two days later than the date of the 
ozhimuri. 'This may be regarded more 
orless as being contemporaneous with the 
oghimuri, The recitals in this document 
make it perfectly clear that the intention 
ofdefendant No. 1 was to keep alive the 
mortgage. The appellant contends. that 
this document cannot at this stage be ad- 
mitted. We do not think there is any force 
in this contention. In Indrajit Pratap v. 
Amar Singh (6) the Judicial Committee has 
clearly stated that there- is no auch restric- 


tion on our power as has been suggested; 
but we have come to a decision in favour of 


the respondent independent of the document 
now sought to be filed. In our opinion, it 
15, therefore, unnecessary to admit this ad- 
ditional evidence and we merely desire to 
express the view that if it became necessary 
we should certainly have admitted it. The 
plaintiff was a stranger'to the family and 
had justifiable grounds for not being aware 
of the existence of this deed. Even defen- 
dant No. l was colluding with and support- 
ing the claim of hisrelations the other mem- 
bers of his tarwad. 

The appeal and the memorandum of ob- 
jections are dismissed with costs. | 

V. N. Vs Appeal dismissed. 

(6) 74 Ind. Cas. 747; 2 Pat. 676; 21 A.L. J 554; 4 
JL. T. 447; A. I. R. 1993 (P. O.) 128; 1 Pat.L. R, 
5; 93 M. L. T. 233; 45 M. L. J. 578; IB L. W. 728; 25 


P 
345; 3 

Bom. L. R. 1259; 28 O. W, N. 277; 39 O. L. J, 318; 59 
1. A. 183 (P. Q.). 
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MADRAS HIGH COURT. 

ORIGINAL SIDE APPEALS Nos, 75 AND 79 

or ly2y, 
October 16, 1929. 
Present :—Justice Sir Vepa Ramesam, 
Kr., and Mr. Justice Cornish 

J. A. SANKARA RAJA—ArrELIANT 
VETSUS | | 

KUPPAMMAL AND OTHEBS—RESPONDENTS. ` 

Presidency Towns Insolvency Act (III of 1909), 
Sch. II, Art. 18—Sale at instance of mortgagee— 
Power of Court to confirm sale—Order for delivery of 
possession, legality of. : 

The power under Art. 180f Sch. II tothe Presi- 
dency Towns Insolvency Act to direct a sale of mort- 
gagedjproperties at the instance of the. mortgagee in- 
volves also the power to consider the validity of the. 
sale and, ifa proper case is made out, not to confirm. 
it. This power has, however, nothing to do with the 
provisions of the'Civil Procedure Code for confirming: 
sales in execution of decrees. 

The Court likewise has jurisdiction to order deli- 
very of possession, not because of the provision in- 
the Civil Procedure Code relating to such delivery | 
to an auction-purchaser, but under the Insolvency 
Act when all the parties concerned have submitted 
to the Court’s jurisdiction, 


Appeal from the orders of “ Mr. Justice. 


Waller, dated respectively 9th September, 


1929, and 5th August, 1929 and passed in. 
Applications Nos, 1120 of 1929 and 444 of 


1929, in I. P. No. 266 of 1928 in the exercise . 


of the Insolvency Jurisdietion of the High. 
Court. | 


Mr. A. K. Ramachandra Aiyar, for the 
Appellant. à 

Messrs. V. Varadaraja Mudaliar, A, 
Kuppuswami Aiyar and M. Ramachandra’ 
Row, for the Respondents, M 

JUDGMENT.—tThe facts of this case 
are as follows: | 
. One Narayanaswami Naicker became an. 
insolvent. He was adjudicated on the 9nd. 
of July, 1928. One of the creditors men- 
tioned in the schedule was Kuppammal. 
She was described asa mortgagee by de-. 
posit of title-deeds. She applied on the’ 
8rd October for sale of the secured pro-' 
perties under Art. 18 of the Second Schedule ` 
to the Presidency Towns Insolvency Act.’ 
Before her application cameon ‘for orders, | 


* 


there was a meeting of the creditors and. 


a composition scheme was settled accord-' 
ing to which the cerditors were to be 
paid Re. 0-3-9, in the rupee; and two 
guarantors, namely, Sankararaja, brother-' 
in-law of the insolvent, and. Govindara- ' 
julu Naicker promised to find Re. 11,000 
to make up the sum required for-paying: 
the: creditors. They’ were to "bé given 
possession of the. residuary assets ‘of tha - 
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insolvent ‘and benefit of the good will 
and possession of the business premises, 
namely No. 134, Anna Pillai Street and an 
iron safe. The first petition, the applica- 
tion for. sanction’ of the scheme and “the 
application for sale came on before Kumara- 
swami Sastri, J., for orders on the 18th 
of February. All-the parties interested 
in all the three petitions seem to have 
appeared before him and.so far as the 
scheme ‘ matter was ‘concerned, handed 
over -the memo of consent and all the peti- 
tions- were ordered in the following terms 
“Order in terms within.” And order was 
drafted which. purports to be -an order 
disposing ‘of all three petitions-and not 
merely’ the composition scheme matter. 
If there was any mistakein so drafting 


one order for all the three petitions, there 
would have immediately been an appeal. 


We have no ‘doubt that all the three 
matters were discussed outside the Court 
and .were brought up before the learned 


Judge for being dealt with in one com- 


bined order. The mortgagee Kuppammal 
afterwards advertised the sale of the pro- 
porties. The advertisement was dated the 
lùth of May, and the sale was on the 13th 
of May. One of the guarantors wanted the 
premises in Anna Pillai Street to be reserv- 
ved to the last, but Kuppammal would not 
do it and the properties were sold. The 
purchasers filed - an. application for 
confirmation of the sale and for delivery 
of possession of the properties. Original Side 
Appeal No. 75 is against the orderon this 
petition. Waller, J , having confirmed the 
sale ordered delivery. Another petition 
was filed by Sankararaja, one of the guaran- 
tors, for vacating the order of Kumaraswami 
Sastriar, J., dated the 18th of February. 
Waller,J., refused to reconsider the order. 
Original Side Appeal No. 79 is against 
this order. 

The power under Art. 18 of Sch, II seems 
to involve also the power to consider the 
validity of sale and, if proper case is 
made out,not to confirm sales. A formal order 
of confirmation may not be necessary. Ifa 


proper case is made outfor setting aside 


the sale, the Insolvency Court would have 
such power. Ifthere is no reason to set 
aside, it merely confirms the sale. We 
have nothing to do here with the provisions 
of the Oivil Procedure Code confirming 
sales -in execution of decrees. The 
decision in Narain Das.v. Ram Chandra 
(1) relied on by the learned Advocate for 


_ (1) 90 Ind. Cae. 116; 48 A, 209; L. R.-§ A, 610 Oiv.: 
24 A. L.,J. 26; A. I, R, 1926 AIL 194, i 
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the appellant has no bearing on & matter of 
this kind. In this case the ground on which 
the sale was sought to be set aside was that 
there was misrepresentation and Sankara- 
raja discovered sometime after the. order 
of the learned Judge that Kuppammal 
was not a mortgagee at all. We have 
seen his deposition and we do not see any © 
reason to differ from the learned Judge. 
His attempt to show that the promissory-note 
and the letter showing.the deposit of title- 
deeds were ante-dated does not even seem 
to have been hintéd at in the affidavit and 
the learned Judge declined to consider 
that portion of the case, Whether it 
is recorded asasale by the Court or asa 
sale by somebody authorized by the Court 
Arts, 18, 19 and 20 imply jurisdiction of © 
the Court to confirmthe sale and refuse 
to set ifaside. The decisión in Jogemaya 
Dasee v. Akhoy Coomar Das (2) relates to 
an application to the Registrar to enquire’ 
into title We have not got todo with a . 
matter of that kind here. The decision of 
the learned Judge is right and this appeal 
(O. S8. A, No. 75 of. 1929) is dismissed with 
taxed costs of the purchasers. l 

As regards O. S. Appeal No.79 of 1929, 
the learned Judge was rightin refusing: 
to vacate the order as no grounds were 
made out. He had jurisdiction to order 
delivery of possession not because of the 
provision in the Civil Procedure Code relat- 
ing to such delivery to an auction pur- 
chaser, but he could do so under the Insol- 
vency Act as all the parties concerned have 
submitted to the Court's jurisdiction, co- 
operated in proeuring the .order for sale 
and ought not to be allowed to resist the' 
purchaser's attempt to get possession (Bee 
the judgment of Wallis, U. J , and Spencer, 
J., in O. 8. A. No. 6 of 1918). This appeal 
also must fail and be dismissed with taxed 
costs of Kuppammal. 

Y. N. Y. Appeals dismissed, ' 


| 


. (2) 18 Ind, Oas. :954; 400. 140. : 
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ALLAHABAD HIGH COURT. 
Szoonp Oivin -APPEAL No. 1287 or 1926. 
November 11, 1929. 

Present :—Mr. Justice Sen and Mr. 
Justice Niamatullah. 
GHAZANFAR HUSAIN-—PLAINTIFF 

— APPELLANT l 
versus i 
AHMADI BIBI AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Muhammadan  Law—Wagt-—Founders power to 
appoint mutwalli—Appointment cf wife as mutwalli— 
Delay in effecting mutationof names—Specific funds 
not set apart. for charity—Provision for maintenance 
of wife and children and nephews—Validity of 
Waqf—Musalman Wagf Validating Act (VI of 1918), 
‘ss. 3, 8-A—‘Family’, meaning of. 

Where the settlor, after declaring the trust, ap- 
points himself a mutwalli, the vital factor, which 
counts, is the transmutation of possession and where 
the character of the possession has altered by reason 
of the fact that possession is nalonger held in the 
exercise ofany right of ownership but vicariously for 
the benefit of the objects of the trust, the wag? pre- 
vails, in spite of the fact that there had. been no 
mutation atall or that there was some delay in 
effecting the mutation, [p. 371,cols. 1 & 2.] 

The founder of a waqf is competent to nominate 
thesuecessors by name or to jndicatethe class toge- 
ther with their qualifications fram whom the mut- 
walli may beappointed or to invest the mutwolli 
with power to nominate hisor her successor after 
death or abandonment of office. The fact that the 
settlor appointed his wifeas his succeessor to the 
tauliyat or invested her with power to appoint a 
successor from the male issue of her sister or from 
among any other proper person belonging to the 


founders family who were particular about their 


roza and namaz and fulfilled the further condition 
of being najib-ut-tarfain is not a circumstance: which 
in any way wmilitates against the provisions of the 
Muhammadan Law. [p. 372, col. 2: p. 373, col. 1 

Since the passing ofthe Mussalman Waqf Vali- 


‘dating Act the creation of an endowment for the 


maintenance and support whollyor partially of the 
family of the founder, of his children or descendants 
and for his maintenance and support during his life- 
time is lawful, where the ultimate benefit is express- 
ly or impliedly reserved for the poor or for'any other 
purpose recognised by the Muhammadan Law as a 
religious, pious orcharitable purpose of a permanent 
character  [p. 373, col. 1.] 

. Mujib-un-nissa v. Abdur Rahim (1), distinguished. 


There is nothing inthe Muhammadan Law to in- 
validate a wagf, where the objects of the endowment 
are clear and certain, simply for the reason that no 
defined portion of the property or specified amounts 
of the usufruet have been dedicated to charity or 
other religious, pious or charitahle purposes of a 
permanent character recognised by the Muhammadan 
Law. [p. 374, col. 1.] 


A provision ina wagf forthe maintenance of ne- 
phews and of their descendants isnot opposed to the 
Muhammadan Law and is not void. [ibid.] 


The word ‘family’ is usedin s. 3 of the Mussal- 
man Wagé Validating Actin its wide popular sense 
of persons descended from one common progeniter and 
having a common lineage irrespective of whether they 
reside in the house of the settloror not, and nephews 
of the settlorare members of his family within the 
meaning of the said section, [p. 374, col, 2-] 
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. Abdul Mabub Khan v. Nawazish Ali’ Khan (5), dis- 


. -sented from, 


Second appeal froma decree of the Dis- 
trict Judge, Benares, dated the 6th of 
April, 1926, confirming that of the Sub- 
ordinate Judge, Jaunpur, dated the 4th of 
December, 1925. 

Dr. K. N. Katju, Messrs. Mahmudullah and 
S. Majid Ali, for the Appellant. | 

Messrs. Igbal Ahmad and Mushtag Ahmad, 
for the Respondents. 

JUDGMENT. : 

Sen, J.—This is an appeal from the 
judgment and deeree of the learned District 
Judge of Benares affirming the decision of 
the primary Court in a suit for proprietary 
possession of certain shares in immoveable 
property and for mesne profits. 

The property in suit consists mostly of 
shares in zemindari property, houses and 
miscellaneous property situtate in the Dis- 
trict of Jaunpur. . 

The proparty admittedly belonged to Mr. 
Inayat Husain, who died onJanuary 6, 1924, 
leavinga widow Musammat Ahmadi Bibi 
and two step-brothers, Ata Husain and 
Ghazanfar Husain. a. 
— This action was commenced on April 3, 
1925, by Syed Ghazanfar Husain. His 
brother Ata Husain did not join in the suit 
and wasimpleaded as a defendant. The 
plaintiff claimed to recover a six-anna share 
in the estate of Syed Inayat Husain and 
founded his claim upon intestate succession 
under the Muhammadan Law. 

The plaintiff repudiated a wagqfnama, 
dated April 7, 1922, alleged to have been 
executed by Syed Inayat Husain under 
which Musammat Ahmadi Bibi, the defend- 
ant No. 1, claimed to be in possession of 
the entire estate of the deceased in ‘her 
capacity as mutwalli of the trust. 

The suit was mainly directed against 
Musammat Ahmadi Bibi, the widow. 
Gnuiam Husain, defendant No. 2, is son of 
Fida Husain deceased, who was the brother 
‘of the plaintif. Dildar Husain and Faiaz 
Husain, defendants Nos.3 and 4, are the 
sons of Ghazanfar Husain plaintiff. The 
three defendants have been impleaded in 
the suit as they &re beneficiaries under the 

' deed of endowment. 

If the wagfnama, dated April 7, 1922, was 
“a valid document as having been duly exe- 
cuted by Inayat Husain and if it did nol 
‘contravene any mandatory provision of 

either the Muhammadan or Statute Law, 
the plaintiff's claim was bound to fail. 


The plaintiff challenged the wagfnama 


ena variety of grounds, which gave'rise ta 


sid. 


no less than 15 issues in the trial Court. 


The plaintiff denied that a wagfnama had- 


ever been executed by Inayat Husain at all. 
It was urged that Inayat Husain was not 
the owner of the entire property covered by 
the deed of settlement, that the wagfnama 
was not validly registered, that the objects 
ofthe wagf were in no way lawful and re- 
ligious, that a very small amount of the 
profits of the estate hed ,been left apart for 
religious purposes and that the bulk of the 
income was intended to be for the benefit of 
. Musammat Ahmadi Bibi who had obtained 
that document by fraud and undue influ- 
ence with the object of depriving the heirs 
and of benefiting her sister and the members 
of her father's house. 

Having regard to the allegations npon 
which the claim was founded and the frame 
of the suit, itis not surprising to find that 
the only defendant who contested the suit 
was Musammat Ahmadi Bibi the widow. 
She contended that the wagfnama was duly 
and lawfully executed by Syed Inayat 
Husain. "P 

The Court of first instance upheld the 
wagf and dismissed the  plaintif's suit. 
The lower Appellate Courtaffirmed the deci- 
sion hence his appeal. : 

Most of the grounds upon which the deed 
of waqf was sought to be attacked in the 
. trial Court were abandoned before the lower 
Appellate Court. Only four pleas appear 
to have been advanced. These were repel- 
led by the eaid Court which held that the 
deed of setilement had been duly executed 
and properly registered, that the said deed 
was a Voluntary act of Inayat Husain and 
was not the result of importunity or pressure 
on the part of the wifeand that the deed 
did not contravene the provisions of 
Muhammadan Law or any statutory enact- 
ment relating to the creation of a wagqf 
amongst Musalmans, belonging to the 
Hanafi sect. 

Syed Inayat Husain, like his step-brothere, 
did at one time belong to the Shia sect. 
He appears to have recanted and embraced 
the Sunni creed. The exact time when 
this came about cannot be known from the 
record noris material for the purpose of 
this case. He married Musammat Ahmadi 
Bibi when he was fifty years old. There is 
no clear evidence.on the point but presum- 
ably his first wife was a lady cf the Shia 


persuasion. There are circumstances which. 


indicate that the change of tenets came 
about after the death of his first wife. 
Musammat Ahmadi Bibi admittedly belong- 
edtoa Sunni family and professed the 
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Sunni creed. Admittedly Syed . Inayat - 


Husain was a Sunni at the time ofthis mar- 
riage. 


There appears to have been some dispari- - 


ty in the age of this married couple. It 
may be assumed that the husband treated 


his wife with considerable tenderness and ' 


in various matters relating to the adminis- 
tration of the household, respected her 
wishes. It will be unsafe to deduce from 
these facts either that Musammat Ahmadi 
Bibi had & dominating personality or that 


by her importunities or pressure, she bad" 


obtained the deed of endowment from her 
husband for her personal benefit -and for 
the advantage of certain people, belonging 
to her father’s household. 

Syed Inayat Husain at the date of the 
execution of the waqfnama was 60 years 
old. Though advanced in years he was in 
full possession of his mental faculties and 
wasnot lacking in bodily vigour. As owner 
of the property, he was quite competent to 


` make a disposition thereof and to lay down 


conditions in conformity with his inclina- 
tions and wishes. If these conditions are 
more favourable to the wife or to the mem- 
bers of her sister’s household, it cannot be 
inferred therefrom either as a proposition of 
law or as an inference of fact that the said 


conditions were the result of domination: 


exercised by the wife upon the: husband. 
Where the wife is. younger than the hus- 
band, thereis no legal presumption that 


== 


she is ina position to dominate the will of . 


ber husband,- 


The Courts below, baving examined and 


collated th e entire evidence bearing upon 


the question of undue influence, bave un- 
hesitatingly arrived ai the conclveion that - 


the plaintiff had failed to substantiate the 
plea. The finding onthis point must, there 
fore, stand. E 

The deed of endowment in question has 
been the subject of tevere criticiem and it 


has been urged that the wagf was illusory, 


the object ot the wagf being not to consec- 


rate the property fcr ithe service of God but 
to tie up the properly in perpetutiy for the 
benefit of the wife and certain relations be- 
longing to her father’s household. 

lí Mir Inayat Hussin had it in his contem- 
platicn to transier the property to his wife 
or his wife's relatione, he was jaced with no 
impediment or obstaclein giving effect to 
his wishes by a different kind of instrument 
altogether. The proper!y was not subject, 
to any’ encumbrance. Mir Insyat Husain 
He wes the full owner of 


——— -= 


— 
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the trial Court, the dower of Musammat | 


Ahmadi Bibi was Rs. 21,000 and the whole 
of that amount was still unpaid. , There was 
no legal bar to Mir Inayat Husaiu trausfer- 
ring the property to his.wife with a view to 


wipe off the dower-debt. Nothing stood in, 
between to prevent Mir Inayat Husain. 


from making agift of. his entire, pro- 
perty to his wife or to his wife's 
relations. Again, there are no cir- 


cumstances which affect the probability of a | 


design on his part to create a wagf. He 


appears to have been a man, with religious, 
turn of mind. At thetimeof the execution 


of the document, hehad reached the mature 


age of 60. Hehadno progeny in the shape . 


of sons or daughters or their descendants. 
His brothers were Shias, whereas he was a 


Sunni and as the. learned. District Judge. 


puts it, “it is a well-known faci that converts 
are the most perverse of all religioniste." 
The cumulative effect of these facts makes 
it.extremely natural and probable that Mir 
Inayat Husain intended to execute a docu- 
ment of the nature and character which is 
‘now before us and that he, as a matter of 
fact, consciously executed the same with 
due deliberation and with full knowledge 
of its scope and legal effect. 

No hostile inference can be drawn from 
the fact that there was some delay in the 
We already know that 
the document was executed on April 7, 1922. 
The mutation was not effected till some- 
time in May, 1923. Under the terms of the 
document the settlor declared, in unequive- 
cal terms, that he had extinguished his pro- 
prietary interest in his entire property, had 


 made'a wagf thereof for the sake of God, 


had withdrawn his proprietary possession 
therefrom and had constituted himself a 
mutwallt for hia lifetime, l 
the lower Appellate Court is that the wagf 


had satisfactorily divested himself of bis 


interest in the property as a private in- 


dividual and that certain payments had. 


been made to the beneficiaries of the trust, 
notably to his nephews and to the Q ırania 
School of Jaunpur. A delay in the muta- 


. tion proceedings, under the circumstances, 


does not and cannot lead to the inference 
that the object of the settlor was not to 
createa trust. Where the settlor, . after 
declaring the trust, appoints himself a 
mutwalli, the vital factor, which counts, 
is the transmutation of possession and 
where the character of the . possession has 
altered by reason of the fact that possession 
js no longer held ig the, exercise of any 


gight-of ownership | but vicariously forthe | 


‘his wife, was to be the mutwalli, 


The finding of 
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benefit of the objects of the trust, the wagf 
prevails, inspite of the fact that there had 
been no mutation atall or that there was 
some delay in effecting the mutation. 


In orderto appreciate the arguments that 
the wagf wasof an illusory.character, it is. 
necessary to summarise its essential fea- 
tures. 


In the opening portion of the instrument, 
the executant states that he has made. in. 
good faith for the sake of God, a waqf of. 
his entire property detailed therein, without’ 
worldly object and in order to gain benefit. 


'inthe next world and that he has with- 


drawn his proprietary possession therefrom.' 


The document closes with the words 'Ihave,. 


therefore, executed this deed of wagf etc"; ` 
The document proceeds to lay down a 
detailed scheme for the administration of’ 
the wagf property. The settlor has ap- 
pointed himself as mutwalli for his lifetime, 
After his death Musammat. Ahmadi Bibi, 
After her 
the tauliyat wasto goto any child born of 
Musammat Ahmadi Bibi. In the absence of 
an issue the tauliyat was to vest in the eldest 
son in the lineage of the eldest male issue 
of Musammat Akhtari Bibi, who.was the 
own sister of his wife, and the tauliyat was. 
to continue in that line generation after 
generation. An-option, however, was given. 
to Musammat Ahmadi Bibi to nominate ag 
mutwalli under a registered instrument any 
issusof her own sister's daugther, Musammat. 
Abdunnissa Bibior any other' proper per-' 
son who must be najib-ut-tarfain (that is; 
of good descent on both his father's and: 
mother's side). In the latter case, however,’ 
thesettlor places an important restriction, 
and the passage containing the said’ 
restriction may be  reproduced:—"But 
in any case, the foremost and  neces-. 
sary condition is this that no one other. 
than a Sunni, whois regular in saying his 
prayers and keeping fasts and who is a fol-' 
lower of [mam-Abu Hanifa (may God bless’ 


him) of whom I,theexecutant, am myself a’ 
follower, shall and can be appointed a mut-’ 


walli.’ The settlor further reserves to him- 
self the power to change or make alterations 
in the aforesaid line of males and adopt an- 
other method and appoint another mutwalli, ` 
if it seems reasonable in accordance with 
the conditions laid down in the instrument. 
. The wagfnama does not state what the 

net income of the property amounts’ to; 
but the Oourts below have found that it 

comes to Ra, 1,500 per annum or Rs. 125 per’. 
mensem, . 


jo 


objects upon which the income has to be 
spent and these details have been set out 
in the judgment of the trial Court and 
may be usefully reproduced with slight ver- 
bal variations :— | 

(1) For providing the usual parapherna- 

lia necessary for the upkeep of & mosque 
situate in Mohalla Fatehpura alias Mohal- 
la Rasmandal and for paying the salary of 
the muazzin and other expenses relating 
to the mosque. | 
.(2) Rs. 5 per mensem ought to be paid to 
the Qorania School maintained in the 
Jumma Masjid Jaunpur. 

(3) For the annual celebration of Milad 
Sharif in a suitable manner and on a pro- 
perscale on the 12th of Rabi-ul-awal of 
every year. 


(4) (a) For the repairs of the dedicated 
house. 
, (b) For personal expenses of the mut- 
walli. 
(c) For help and support of the indigent 
and the poor. 7 
(d) For other charitable and religious 
purposes. 
(5) For the payment of a reader of Qoran 
for the benefit of the soul of the donor. 
(6) Afterthe death of Musammat Ahmadi 
Bibi, for the payment of another reader of 


 . Qoran for her benefit. | 


| (7), Rs. 5 monthly or Rs, 60 per annum to 
each of his three nephews, namely, Ghulam 
Husain, Dildar Husain and Faiyaz Husain 
and to their descendantsfor ever, “If any 
of them dies childless, the annual amount 
due to him shall be paid to the remaining 
aforesaid persons or to their male issue. In 
case of the absence of a mals issue, it will 
‘be paid to a female issue If perchance 


time, the said amount shall be spent 
on other charitable deeds....... : 
Should the said persons or. any one 
of their children desire ‘to get the 


amount in a lump sum in lieu of the said 
‘profit of his share for paying the debt to 
be due by him, IJ, the executant, and after 
my death every mutwalli shall have power 
to pay in cash at the rate of Rs, 1,000 for 
each annual amount of Rs. 60 aforesaid 
out of the income of the wagf property and 

in a deed of relinquishment of 

claim.” i 

' Tt has been argued that on a proper cone- 
struction of this document, the settlor, in 
fact, transferred:the bulk of the property 


to hia. wife and after ber, to the descendant 


GHAZANFAR HUSAIN 9. AHMADI BIBI, ` 
The wagfnama contains a detail of ihe: 


123.I. 0. 1930 
of the wife'ssister from generation to genera” 
tion and the effect of the document was 
to create a perpetuity in favour of the des- 
cendants of the wife's sister or of Musammat 
Obedunissa if Musammat Ahmadi Bibi so 
chose to elect, 
The objects of the trust having been. 
clearly defined in the instrument, it will 
be nothing short of a breach of trust on | 
the part of the mutwalli not to fulfil those: 
objects but to appropriate the usufruct 
for his or her personal benefit. No specific — 
sum appears to have been set apart for the 


maintenance and support of the waqif in 


his character as wagf or in his character 
as mutwalli. It is, however, abundantly 
clear from the scheme of the entire docu- 
ment that the waqif or the mutwalli had 
to maintain himself out ofa portion of the 
usufruct of the property but that it was 
imperative on him to give effect to the 
other objects which have been cireumstan-. 
tially detailed in the instrument. Under s. 3 © 
of the Musalman Waqt Validating Act (VI 
of 1913), it is lawful fora Hanifi Musalman 
to create a wagf inter alia of his own main- 
tenance and support during his litetime. 
It was to be remembered that-the aforesaid- 
Act isan enabling Statute and apparently 
this portion of the enactment was made 
with the object of removing the disability’ 
resulting from the view taken by some of 
the Muhammadan jurists that it was not 
lawful for the waqif to "eat" out of the 
wagf property. Under the Muhammadan Law 
a mutwalli who is not the founder of the trust, 
has no power whilst in health to appoint & 
successor or to formulate any scheme for 
succession to the office of the mutwalli. 
This restriction does not apply to the 
founder of the waqf, who in: reason and 


.equity ought to have a free hand in the 
there remains none in their lineage at any ` 


matter of nominating and appointing a 


. mutwalli for the adminisration of the trust 


in presenti and in laying down a detailed 
scheme as regards the succession to the 
office of the mutwall. He is competent to 
nominate: the successors by name or to 
indicate the claes together with their quali- 
fications from whom the mutwalli may be 
appointed or, to invest the mutwalli with 


power to nominate his or her successor : 


after death or abandonment of office. The 
fact that the settlor appointed his wife as 
his successor to the tauliyat or invested her 
with power to appoint a successor from the 
male issue of her sister or from among any 
other proper person belonging to the 


‘founder's family who were particular about - 


their roza: and names aud iulülled. the 
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further condition of being najib-ut tarfain 
is not a circumstance ‘which in any way 
militates against the provisions of the 
Muhammadan Law. It is patent that his 
brothers and the other male issues of the 
, brothers’ family were all Shias and the 
founder may well have had conscientious 
scruples in appointing them as mutwallis 
or in indicating them as a class from which 
a mutwalli might be appointed. In any 
case, the condition relating to the appoint- 
ment of the mutwalli or the successor of 
‘the, mutwalli is not indicative of the fact 
that the trust is illusory, 

The gift is further assailed on the ground 
that the amount set apart for charity and 
other pious purposes is comparatively small 
in amount and is of an illusory character 
because of its uncertainty. Since the 
passing of the Musalman Waqf Validating 
Act the matter is now beyond the reach of 
controversy that the creation of an endow- 
ment for the maintenane» and support 
wholly or partially of the family of the 
founder, of his children or descendants and 
for his maintenance and support during 
his lifetime is lawful, where the ultimate 
benefit is expressly or impliedly reserved 
for the poor or for any other purpose re- 
cognised by the Muhammadan Law as a 
religious, pious or charitable purpose of 
a permanent character. The objects of 
immediate benefit under the instrument 
are, the Qurania School, the celebration of 
Maulid Sharif, the help of the poor, the 
payment of a reader of Qoran, the repairs of 
the dedicated houses, the personal expenses 
of the mutwallt and payment of Rs. 60 
per annum to each of the three nephews. 
There is no uncertainty about these objects. 
The provision regarding the carrying on 
of these objects is not optional but manda- 
tory and as such binding upon the con- 
scienceof the mutwallt or trustee. It is 
true that the amounts for many of the 
objects named above have not bsen allocat- 
ed or defined, but the fulfilment of those 
objects is compulsory and is not left to the 
discretion of the mutwalli, The indigent 
or the poor share in the immediate present 
with the other objects of the trust. There 
is also an ultimate reservation in express 
terms in favour of other: charitable deeds 
if the trust in favour of the nephews fails 


by reason of the extinction of their lines.. 


Our attention was drawn to the decision 
of the Judicial Committee in Mujib un-nissa 
v. Abdul Rahim (1). The legality and 


. (1) 23 A. 233; 281. A.15; 5 O. W.N. 177; 11 M..L, 
J. 5$; 3 Bom. L. R.114; 7 Sar. P. O. J. 829 (P. O.), 


GHAZANYAR HUSAIN V, AHMADI BIBI, 


liberality to 


373 


validity of a wagfnama executed by Munshi. 
Syed Meharban Ali in October, 1889, was 
in controveray. The Privy Oouncil held 
that no wagf was validly created as the 
document was not properly  present- 
ed for registration by or on behalf 
of the settlor during his lifetime, The 
Privy Oouncil further found that 
some of the conditions in the instrument 
were of an illusory character inasmuch as 
the waqif, during the term of his superin- 
tendence, and after him every mutwalli 
had the power tospend or withhold expenses 
from the various ‘objects of charity 
enumerated in the documentand “it was to 
be optional to him tocreate new allowances, 
to reduce, enhance orto putastop to the 
allowances of the persons receiving 
allowances. No other recipient of allowances 
or relative was to have power to take an 
account from the mutwallt.” 

The main object of the instrument was to 
create a family endowment and any 
religious and charitable 
purposes was left to an uncertain and dis- 
eretionary amount. Apart from the fact 
that the instrument was created long 
before the Musalman Waaf Validating: Act, 
the terms of the document clearly indicated 
that the wagf wasa family perpetuity in 
disguise. The conditions inthe document 
in controversy now before us are essentially 
different. In Muhammad Shafiq Ahmad v. 
Muhammad Mujtaba (2) the principal 
question for determination upon which the 
appeal hinged was as to whether the wagf 
in dispute was a private trust ora public 
charitable trust within the meaning ofs. 92 
of the Code of Civil Procedure. It was held 
upon the authority of Mujib-wn-nissa’s case 
(1) which has already been referred to and 
of Muhammad Munnawar Ali v. Razia Bibi 
(3), that the trust in question was not a 
publie charitable trust and that the trust 
in favour of charity was negligible and 
illusory. The following remarks clearly 
differentiate this case from the facts now be- 
fore us. "In the present case, there was no 
obligation on the waqif himself to spend 
any particular sum on charity” The amount : 
to be spent by his successorsis very small, 
both absolutely and relatively to the total 
amount of the income of waqif.and the 
discretion given tothe mutwallt in spend- 


(2) 111 Ind. Cas. 93; A. I. R. 1928 All. 660; 26 A.. 


L. J.1016; 51 A 30. WE a 
(3)32 I. A. 86;27 A. 320; 9. C. W. N.625; 2A. L 


3.513; 2 O.L. J.179; 15 M. Led. 201.8 Sar.P. CO 
J. 188 (P. O.). 
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ing itis as wideas can possibly be ; so that, 
as I have said, it would be practically im- 
possible to control him in dispensing it etc." 
There isnothing in the Muhammadan Law 
to invalidate a waqf, where theobjects of 
the endowment are clear and certain, 
simply for the reason that no dened 
portion of.the property or specified amounts 
of the usufruct have been dedicated. to 
charity or otber religious, pious or charit- 
able purposes of a permanent character 
yecognised by the Muhammadan Law. 


. It has next been argued that the vpro- 
vision for the maintenance of the three 
nephews and of their descendants, genera- 
tion after generation, offends against the 
rule against perpetuity and is opposed to 
the Mnhammadan Law as construed by the 
Privy Council in a series of cases like 
Abdul Fata Mahammad Isak v. Rasamaya 
Dhur Chowdhri (4), and is not supported bv 
8: 3 of the Musalman Waqf Validating 
Act of 1913. It is contended that the word 
“family” in s. 3 (A) includes only. those 
persons residing in the house of the settlor 
for whose maintenance he is mainly 
responsible; and reliance placed upon a de- 
cision of the Ohief Oourt of Oudh in Abdul 
Mabud Khan v. Nawazish Ali Khan (5). 
There is no doubt that this decision is an 
authority for the proposition contended for 
as would appear from the following extracts: 
"Family isa word which may, no doubt,have 
on occasions very wide connotation but we 
consider that its meaning is limited in the 
present instance bythe words ‘children 
and descendants’ with whichit is associat- 
ed, that is tosay, thatits application will 
not extend beyond persons whose main- 
tenance can be required as more or less 
incumbent on the plaintiff in the nature of 
things so 88 to partake of the character of 
the fulfilment of & pious obligation. Itis 
difficult to see how the maintenance of such 
distant collaterals as cousins in the fourth 
or fifth degree can be viewedin any such 
light and the extension of the term “family” 
‘to such would logically involve its extension 
to much more distant kindred also. We 
consider that the correct meaning of the 
word ‘family’ in the sub-section is that it 
includes only those persons residing in his 
house for whose maintenance the author of 
the trust is mainly responsible.” >. 
With great respect, we find it difficult to 


| (a) P I. A.76; 22 C. 619; 6 Sar. P.O. J. 579 


(5) 84 Ind. Cas, 152; A. I. R, 1925 Oudh 301; 10.0, 


& A L. R. 896, 
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subscribe to the above view." Weare of 
opinion that the word "family" was in- 
tended to be usedin this section ina very 
large and. extensive sense. The policy of 
the Act was to validate the creation of a 
wagf in perpetuity in favour of persons 
who happened to be the members of the 
family according to the popular acceptance 
of that term. Technically the word 
"family" may be taken to mean the col- 
lective body of persons who live in one 
house and under ons head or manager and 
includes within its fold & house-hold con- 
sisting of parents, children and servants 
and as the case may be lodgers or boarders. 
Popularly, however, the term indicates per- 
sons descended from one common pro- 


genitor and having a common lineage. The 


nephews of the settlor are in this sense the 
members ‘of his family. It could never 
have been the object of the Legislature to 
exclude persons who were related by blood 
merely by reason of the fact that they did 
not reside in the house of the settlor or that 
the settlor was not normally responsible for 
their maintenance. There is nothing in 
e.3 (A) to indicate that any such limita- 
tions were in the contemplation of the 
Legislature. If these limitations are in- 
troduced, the result would beto considera- 
bly narrow down the scope and utility of 
the Act. 

The word “descendants” in s. 3, cl. 
A has some bearing upon the question under 
consideration. It clearly [indicates persons 
descended from the settlor both in the 
male andthefemale line. A descendant 
is an individual irrespective of the sex 
proceeding from an ancestor in any degree. 
The daughters’ sons and daughters’ 
daughters do not reside in the same house 
as the settlor and have no claims upon his 
bounty. It is clear that descendants in 
the female line not residing in the house of 
the settlor and not maintained by him are 
within the Act and cannot be excluded 
from its purview. 

According to the rules of Muhammadan 
Law as found in the authoritative texts, it 
is lawfulfor a person to create a wagf in 
favour of his kindred (Karabatdar or 
karabator zu karabat; and no preference 
will be given to males over females (Amir 
Ali's Tagore Law Lectures, 1884, page 328). 
A nephew apparently isa karabaidar and 
as such a memberoi the seulor's family, 
In Musharraf Begam v. Sikandar Jahan 
Begam (6) it was observed thatthe word 


J. K 1928 All. 516; 51: A. 40. 


` (6) 111 Ind. Cas, 583; 26 A.L.J. 1180 at p. 2189; A. . 
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“female” had been used in the Musalman 


Waqf Validating Act in its broad popular 
sense so as to include all relatives more or 
less dependent on the ssitlor, and that a 
daughter-in-law living with an- Indian 


house.holder is undoubtedly a member or 


his family in thet sense. A daughter-in- 
law living in the same house as the settlor 
and maintained by him is undoubtedly a 
member of the family of the settlor, It was 
not intended in this ease io lay down the 
rule that where a person had community of 
lineage, being descended froma common 
progenitor, he was not & member of the 
family unless ha resided in the same house 
as the settlor and was maintained by him 
and, indeed, the point did not arise. 

We dismiss the appeal with costs. 

A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
LETTERS Patent APPEAL No. 62 oF 1928. 
January 11, 19380. 

Present: —Mr. Justice Mukerji and 
Mr, Justice Bennet. 
KAULESHAR RAI—DEFENDANT— 
APPELLANT 
versus 
BANWARI RAI AND OTHE28—PLAINTIPF3— 
RESPONDEN'a. 

Hindu Law—Joint family—Suit for declaration 
that plaintiff isenritled to certain share in joint 
family property, maintainability of. 

In a joint Hindu family no co-parcener can say that 
he hasa specific share inthe joint family property. 
A co-parcener cannot, therefore, esk for a declaration 
that he isentitled to any particular share in the joint 
family property, though he may ask for a declaration 
that a certain property is joint family property. 

Letters Patent appeal against a judgment 
of Mr. Justice Ashworth, dated the 26th 
of January, 1928. 

"Mr. Haribans Sahai, for the Appellant. 
Mr. Ambika Parsad, for the Respondents. 
JUDGMENT.—The one point serious- 

ly pressed before us in this case is that 
the decree of the Courte below should 
have been one without specification of the 
plaintiff's share in the property. The other 
points have no force. 

It appears that the plaintiff Banwari Rai 


and the defendants Nageshar Rai and 


Kauleshar Raicome from the same family, 


‘being the descendant of ons Ramphal Rai. . 


The plaintiff alleged in the plaint that 
certain property detailed at the bottom 
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of the plaint was the joint family property 
of the parties (among others), but that the 
defendants treated the same as their sepa- 
rate property. He asked for a declaration 
that in tha aforesaid property his share 
was one-half. In the alternative he asked 
for possession over his half share. 

Tne Courts below, that is to say, the 
Court of firat instance and the lower Appel- 
late Oourt, found that the plaintiff was 
Still joint with the defendants, although 
‘the plaintiff was living and having his 
food separately from the defendants. A 
learned single Judge of this Court dismissed 
the appeal by the defendants. 

In the Letters Patent appealit is con- 
tended that if the family be joint, the 
declaration should have been confined to 
the fact of the jointness of the property 
and the plaintifi's share in the property 
should not have been specified. 

There can be no doubt that this conten- 
tion iscorrect. This point was never taken 
up by the defendants till the second appeal 
was tiled. If the point had been taken 
at an earlier stage, we are sure the Oourts 
below, namely the trial Court and the lower 
Appellate Oourt, would have given effect 
to it. e ; 
Ina joint family no co-parcener can say 
that he has a specific share in the pro- 
perty. His share is liable to fluctuate from 
time to time. As there is no indication 
in the plaint that the plaintiff wanted to 
come out of the family and to separate his 
status, his prayer for a declaration that 
his share is one-half in the property should 
not have been granted. 

In the result, we allow the appeal in 
part,modify the decrees of the Courts below ' 
by confining the declaration in the plaint- 
it’s favour to this that the property in 
suit is joint family property belonging to 
the plaintiff and the defendants. As the 
point was never taken till the matter came 
up before the High Oourt, we direct that 
the parties shall pay their own costs at 
both the hearings in this Oourt. 

A. | Appeal allowed. 
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. ALLAHABAD HIGH COURT. . 

.- Second Crvin APPEAL No. 859 or 1927. 

January 11, 1930. 

Present :—Mr. Justice Banerji and 
Mr. Justice Niamat-ullah. 
Srimati MOTI BALA DEBI—PrArINTIEE. 
_ —APPELLANT 
s versus 
SATYANAND TIRTHA SWAMI 
— DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXII,r. 
4,0. XXXIV, r. 5—Preliminary decree for sale— 
Death of judgment-debtor—A pplication for final de- 
cree ‘against legal representative—Legal representative's 
right to. raise appropriate defences. i 

While under ordinary circumstances the provisions 
of O. XXXIV, r. 5; Civil Procedure Code, being im- 
perative in their character should be followed, they 
have to be read with the-other provisions of the Code 
and where an application for final decree is made 
against a legal representative, a final decree cannot 
be made against the latter without giving him liberty 
to take -any ‘defence which may be appropriate to 


"his charaeteras legalrepresentative of the deceased. 


[p.. 177, col. 1.] . l 

Consequently,- where after the passing of a prelimi- 
nary decree forsale ona mortgage executed by the 
mahant ofan endowment, the mahant diesand an 
application for final decree is made against the succeed- 
ing mahant, itis open to, the latter to contest,the. 
plaintiffs claim to obtain a.final deeree on the ground 
that the mortgage-deed executed by his predecessor is 
invalid and not binding on the endowment, [p. 377, 
col.2.] * 

Second appeal from a decree of the Dis- 
trict Judge, Benares, dated the 3rd of Febru- 
ary, 1927, confirming that of the Sub- 


ordinate Judge, dated the 26th March, 1926. 


Mr. P. L. Banerji, for the Appellant. 
Messrs. B. Malik and Gadadhar Prasad, 
for the Respondent. 


JUDGMENT.—This is an appeal from 
the judgment and decree passed by-the 


| learned District Judge of Benares in a 


. iffappellant prayed ‘that Mahant 


suit brought by the plaintiff-appellant for 
enforcement of a mortgage-deed dated the 
8th of January, 19?1,executed by one Kalka- 
nand Swami who was the Mahant ofa 
shrine situate in Benares. A preliminary 
decree was passed against the aforesaid 
Kalkanand Swami on the 24th of February, 
1924, He died shortly afterwards. The 
period of grace fixed in the preliminary 
decree was three months. By an applica- 
tion dated the 13th of May, 1924, the plaint- 
Satya- 


: nand, the present respondent,be brought on 


7 


the record as the legal representative of the 
deceased Kalkanand Swami. The former 
objected to the proceeding, taken by the 
plaintiff appellant, on the ground that the 
property which had been mortgaged by 


Mahant Kalkanand Swami and to which ` 


tke. preliminary decree related was endowed 
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property appertaining to the math of which 
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Kalkanand, Swami was the presiding 
Mahant and of which.the respondent is now 
the Mahant in succession to Kalkanand 
Swami. It was pleaded that the mortgage 
not being for any legal necessity -was not. 
binding on the math &nd on the respondent. 
Mahant Satyanand Swami also denied being 
the legal representative of Kalkanand 
Swami. The learned Subordinate Judge 
before whom the case came up in the first 
instance, held that the property mortgaged 
by Kalkanand Swami’ was endowed pro- 
perty appertaining to the math of which he 
was the Mahant and that there was no legal 
necessity for the loan evidence by the mort- 
gage-deed in suit. The application for 
final decree under O. XXXIV, r. 5 of the 
Oivil Procedure Code was disallowed. An 
appeal to the learned District Judge was 
unsuccessful. The present second appeal 
has been filed by the plaintiff impugning 
the view taken by the Couris below, - 

The learned Advocate for the plaintiff- 
appellant has contended before us that the 
provisions of O. XXXIV, r. 5 of the Oivil 
Procedure Code are imperative and that if 
within the time limited by the preliminary. 
decree the mortgage-money has not been 
paid the Court has nooption but to refuse 
to passa final decree. We are unable to 
accede to this argument. The provisions 
referred to should be read with other pro- 
visions of the Civil Procedure Code. It is 
clear that a final decree cannot be passed 
unless some legal répresentative of the 


deceased defendant against whom a pre- 


liminary decree was passed is brought on 
the record. Ifthe attempt to treat Batya- 
nand Swami as the legal representative of. 
the deceased faile, it is obvious that no final 
decree can be passed. Satyanand Swami 
can be treated as the legal representative 
of Kalkanand Swamiif the mortgaged pro- 
perty is part of the endowed property which 
was in the management of Kalkanand 
Swami, who has been succeeded in that 
management by Satyanand Swami. Under. 
O. XXII, r. 4 (2) of the Civil Procedure 
Code a person against whom an application 
is made for substitution can, if brought on 
therecord, make any defence appropriate 
to his character asthe legal representative. 
ofthe deceased defendant. If, therefore, 
Satyanand Swami be treated as the legal 
representative of the deceased it is open to 
him.to contest the plaintiff's claim to obtain. 
a final decree on the ground that the mort- 
gage-deed executed by Kalkanand Swami 
was invalid and that à final decree should 


t 
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now be refused.. If. Satyanand Swami be 
not treated as the legal representative of 
the deceased the application made by the 
plaintiff-appellant:for the representative of 
Kalkanand Swami being brought on the 
record should stand dismissed,in which case 
the Court cannot proceed io ‘passa final 


decree under O. XXXIV,r. 5 of the Civil. 


Procedure Code, | 
- We have not been able to discover any 
definite order of thé trial Oourt directing 


the name of the respondent being substitut-: . 


ed as the legal representativeof the deceas- 
ed Mahant but the trend of thejudgment of 
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gent Mahant and allows a “final decree to be 
passed, complications of 8 serious character 
will be introduced. It may be too late for 
him to prevent the sale which must in the 
ordinary course follow the final decree. 
The learned: Advocate: for the plaintiff-re- 
spondent has suggested a course which does 
not appeal to us, : He contends that Mahant 
Satyanand Swami should submit to a final 
decree being passed and the sale held there- 
under and should vindicate the right of 
the math by instituting a regular suit. We 
are of opinion that this circuitous course 
is not only undesirable but legally cbjec- 


thelearned Subordinate Judge shows that 
he was inclined to the view that Satyanand 
Swami having intermeddled with the estate 
of Kalkanand Swami is his legal representa- 
tive. He, however, held thai the property 
mortgaged by Kalkanand Swami is part-of - 
the property appertaining to the math and 


tionable. The policy of the law is always, 
to avoid multiplicity of proceedings, and. 
to take a course of this kind will be to 
multiply litigation of nothing worse. Pro-. 
ceedings following an applicatien for pre- 
paration of a final decree are proceedingsin . 
“the suit. It is, therefore, not too late for the , 


the mortgage not being warranted by any 
legal necessity was void. These were the 
grounds urged by Satyanand Swami in his 
character as the legal represantative of the 
deceased. Having arrived ai that finding 
he refused to pass the final decree. The 
learned District Judge has not specifically 
referred in his judgment to the question 
as to whether the plaintiff-appellant's ap- 
plication for substitution of Satyanand 
Swami in place of Kalkanand as the latter's 
legal representative should be allowed. He 
has agreed with the view taken by the learn- 
ed Subordinate Judge as regards the chara- 


cter of the property and the validity of the 


mortgage. Accordingly he upheld the order 
refusing to pass the final decree. 

We are of opinion that the view taken by 
the Courts below is correct. While under 
ordinary circumstances the provisions of 
O. XXXIV, r. 5 of the Civil Procedure Code 
being imperative in their character should 
be followed, but taking them with the pro- 
visions of O. XXII, r. 4 (2) of the Civil Pro- 
cedure Code, it is clear to us that the legal 
representative is at liberty to take any de- 
fence which may be appropriate to his 
character as the legal representative , of the 
deceased defendant. Satyanand Swami 
having been found tobe the Mahant of the 
math'to which the mortgaged property ap- 
pertains is bound to protect the interest of 
the math and is entitled to oppose further 
proceedings being taken for the enforce- 
ment of the invalid mortgage-deed execut- 
ed by his predecessor-in-office. It is obvious 
that if he does not put forward an appro- 
priate defence for the prosection of the 
interest of the math of which he is the pre- 


respondent to show that the mortgage. 
sought to be enforced is not valid and. 
binding on him against whom the final 
decreeis applied for. For these reasons 
we are Clearly of opinion that the orders 
passed by the Courts below arefcorrect. This. 
appeal fails and is dismissed with costs, 

A, Appeal dismissed. . 
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ALLAHABAD HIGH COURT. 
SECOND O1viL APPEAL No. 957 or: 1928. 
January 20, 1930. 

Present: —Mr. Justice Niamat-ullah. 
Hos'sns Nawab MOHAMMAD YUSUF— 
PLAINTIFF—AÁ PPELLANT 


versus 
SURAJ BALI SINGH AND ANOTBER— 
DEFENDANTS— RESPONDENTS. 
Easements Act (V of 1882), ss. 15, 18—Easement to . 
take wood from land belonging to another, proof of— 
Customary. easement—Question, whether- such right 
exists—Mizxed question of law and fact. 
Apart from adverse possession or prescriptive 
easement one or moreinhabitants ofa village taking. 
wood from the landlord's jungle without the latter's 
knowledge cannot, by so doing for any length of 
time, acquire a right to cut and appropriate wood 
contrary to the wishes of the latter. |p. 379, col. 1.] 
A Court should not decide that a customary ease- 
ment exists unless the Court is satisfied of its rea- 
sonableness,and its certainty as to extent and ap- 
plieation, and is further satisfied by the evidence. 
that theenjoyment of theright was not by leave 
granted orby stealth orby force, and: thatit had 
been openly enjoyed for such a.length of time as sug- 
gests that originally, by agreement or.otherwise, the. 
usage had become a customary law ofthe place in 
respect of the persons and things which it concerned. 
[p. 379, cols. 1 & 2.] i 
Kuar Sen'v. Mamman (1), followed, 


378 
- The question whether a party has ‘an indefeasible 
right to do some thing ‘on the land found to belong 
to another isa mixed question of law and fact. The 
witnesses areto provefacts or acts done,and it is 
for the Court to affirmor negative the existence of 
an' alleged right, on such facts being considered in 
relation to the rule of law applicable to the question. 
[p. 378, col. 2.] 

Second appeal from a decree’of the Sub- 
ordinate Judge, Jaunpur, dated the 2nd 


March, 1928. 
Mr. Mushtaq Ahmad, for the Appellant. 
_. Mr. Kedar Nath Sinha, for the Respond- 


ents. 
d UDGMENT.—This appeal arises out 


of a suit brought by the plaintiff for a 


declaration that he is the owner of plot 
No. 410, which is jungle, situated in village 
Saraiya in the Jaunpur district, and that 
the defendants have no interest in it. The 
defence was that the village originally 
belonged to the ancestor of the defendants 
who sold it to the plaintiff's ancestor ex- 
empting jungle and waste land. The plot 
in dispute is the remnant of & jungle, part 
of which has since become cultivated land. 
It is pleaded that the plaintiff was not in 
possession of the plot in dispute at any 
time within ]2 years before the suit and 
that the defendants have been in proprie- 
tary and adverse possession thereof fora 
considerable length of time. Lastly, it is 
claimed that the defendants and their 
ancestors have been grazing their cattle in 
this jungle and other jungles in the village 
and taking wood therefrom, that it is not 
open to the plaintiff to convert the plot 
into cultivated land and that the plaintiff 
is bound to leave the jungle intact for the 
benefit of the defendants. The Oourts 
below have overruled the defence 
as regards the defendants’ alleged proprie- 
tary right acquired by adverse possession 
or independently of it. The defendants 
have been found to be no heirs of the 
original proprietor who sold the village to 
the plaintiff's ancestor. The Oourt of first 
instance declared their right to graze their 
cattle in any part of the land in suit which 
8 still jungle. The plaintiffs right of 
‘ownership, subject to the above reservation, 
-was declared. The plaintiff-appellant ac- 
-quiesced in the decree of the trial Court, 
‘put the defendants appealed. The lower 
"Appellate Court modified the decree of the 
‘trial Court, declaring the defendants’ 
“right to graze cattle and collect 'dhak' 
‘wood in the portion of the plot which still 
‘retains the character of a jungle.” The 
"plaintiff has appealed to this Oourt; - 
The defendants attempted ‘to. establish 
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their long and continued possession of the 
plot in dispute as heirs of one Matai, who is : 
noted in settlement papers.as the person 
in possession of it (qabiz) The lower ' 
Appellate Court has found that Matai wasg 
a 'sadhw occupying a hut (kuti) in thea 
jungle and that the plaintiff out of regard - 
for him allowed him the use of the jungle." . 
It has concluded that Matai's "rights in the 
jungle were merely personal" The re- 
Bpondents' case based on their proprietary 
right and adverse possession failed and has 
not been pressed before me. 

The judgment of the lower Appellate 
Court. recognising the defendants’ right 
to take 'dhak' wood is cryptic and the 
ground on which it is based is not intelligi- 
ble. The whole question has been dis- 
posed of in the following sentence:— 

“But the appellants are on stronger 
ground when they allege that they have a 
right to graze cattle and collect ‘dhak’ wood 
in the jungle." 

The question whether & party has an 
indefeasible right to do some thing on the 
land found to belong to another is à mixed 
question of law and fact. The witnesses 
are to prove facts or acts done, and it is for 
the Court to affirm or negative the existence 
of an alleged right, on such facts being 
considered in relation to the rule of law 
applicable, to the question. I am unable 
to ascertain from the judgment of the learn- 
ed Judge what facts, or acts done by the 
defendants, and for what length of time, 


‘are in the opinion, established by evidence; 


nor has he referred to the rule of law under 
which the defendants can be said to have 
acquired the right to take ‘dhak’ wood from 
the portion of the land which is still 
jungle. The judgment is equally 
vague as to whether the defendants can 
insist on the jungle being maintained for 
their benefit, as they claim. Under these 
circumstances, I called upon the learned 
Counsel for the defendants to refer. to 
the rule of law and to the evidence he 
relies on. In formulating his case, he 
based it on acustomary right of easement 
which, he contends, is established by the 
evidence of one of the defendants, Ram 
Narain Singh, and the defendants’ wit- 
nesses, Ram Niranjan Singh and Beni Singh. 
Ram Narain Singh, defendant, states that 
his family has always cut wood without the 
permission of the plaintiff and that the 
plaintiff never had any wood cut in the ` 
jungle. Ram Niranjan only states generally 
that the defendants have always been in 
possession -of the jungle and that the plaint- 
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iff never had any.sort of possession. Beni 
Singh states that the defendents have been 
in posssssion of the jungle: they graze their 
cattle and take wood from it; that the 
village people also graze their cattle in the 
jungle but with the defendants’ permission. 
This is the whole of the evidance on which 
a case of customary right of easement can 
be based. No suchright was pleaded in 
the written statement, the defendants claim- 
ing only proprietary right by adverse pos- 
session. The evidence noted: above is 
directed to proving a case of that kind 
which has, however, been negatived by the 
lower Courts. The lower Appellate Court 
has, nevertheless, found thatthe defendants 
have a right to take ‘dhak' wood from the 
jungle as they have hitherto done. 
didjA partlfrom. adverse possession or prescrip- 
tive easement which is not relied on before 
me and which has to be established in 
terms of s. 15, Indian Easements Act, one 
Or more inhabitants of a village taking 
wood from the landlord's jungle 
without the  latters knowledge can- 
not, by so doing for any length of time, 
acquire a right to cut and appropriate wood 
contrary to the wishes of the latter. Similar 
acts done with thespermissipn or acquies- 
cence of the owner, being referable to a 


license express or implied, cannot likewise 


confer a right as against him, Custom- 
ary easements are provided for by s. 18 
of the Indian Easements Aci, which enacts 
that “an easement may be acquired in 
virtue of a local custom” and that “such 
easements are called customary easements " 
Illustrations (a) and (b), appended to ihat 
section, explain what is the character of 
this class of essements. Both are cases 
where any one residing in a.village or 
town is entitled to do something with refer- 
ence to another’s property which, in the 
absence of a local custom to the contrary, 
would be unlawful. Such eustom has the 
force of law in that village or town em- 
powering, on the one hand, the inhabitants 
thereof to do what they heve, apart from 
the custom, no right to do it, and, on the 
other hand, restraining the lower of a pro- 
perty affected by such custom to refrain 


' from objecting to what he would, but for 


the custom, be entitled to object to. 


As observed in Kuar Sen v. Mamman. 


(1), “A Court should not decide that a 
local custom, such as that set up in this 
case, exists, unless the Court is satisfied of 
its reasonableness and its certainty as to 


(1) 17 A. 87 at p. 92; A. W. N. (195) 10. 
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satisfied by the evidence that the enjoy- 


ment of the right was not by leave granted. 


or by stealth or by force, and that it had 
been openly enjoyed for- such a length of 
time as suggests that originally, by agree- 


ment or otherwise, the usage had becomea. 


customary law of the place in respect of the 
persons and ‘things which it concerned.” 
The defendants repudiate the suggestion 
that they took “dhak” wood with the plaint- 
iff's consent. Therefore 


to take it to the exclusion of every body 
else. Other inhabitants of the village graze 
their cattle in the jungle with the permis- 
sion of the defendants, according to a wit- 
ness of theirs, and not because they have 


a right to do so under a local custom. We. 


are, however, concerned only with the de- 
fendants' right to take wood from the 
jungle, As regards reasonableness of the 
defendants’ claim it should be observed, 
there is no limit to the quantity of wood 
they can take from the jungle. The evi- 


dence refers to the defendants having a. 


right to ‘cut’ wood from the jungle. If they 
be assumed to have the right to.do so 
they can cut the whole jungle: The learned 


District Judge has declared the defendants” 


right to ‘collect’ wood from the jungle, 
This may mean that the defendants have 


merely the right to take dry wood lying in, 


the jungle. In any case, the, evidence 
does not, if believed, establish any right of 
customary easement which the. defendants 
can enforce against the plaintiff, 

In the view of the case taken by me, 
this appeal is allowed, the decree of the 
lower Appellate Court is‘set aside and that 
of the Court of first instance is restored. 
The defendants-respondents shall pay the 
plaintiff's costs of this Court and of the 
lower Appellate Court. 


A, Appeal allowed. 


ALLAHABAD HIGH COURT. 
SzECoND Orvin APeBaL No. 1384 oF 1928, 
| January 17, 1930. 
Present :—Mr, Justice King. 
MOHAMMAD ISHAQ— DEFENDANT 
—APPELLANT 
versus 
MUNICIPAL BOARD, OAWNPORE 
— PLAINTI FP— RESPONDENT. 
Limitation : Act (IX . of 1908). Sch. I, Art. 1$2— 


` U., P. Municipalities Act (II of.1918), ss: 128 (1) (1), 


they took it by- 
force or by stealth. They claim the right’ 


t 


n which are 
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17 2—8Suit-to recover. house tan and water taw 


. Limitation—Art. 132, applicability of. 


.Under s. 177, U. P. Municipalities Act, the sums 
due on account of. house-tax and  water-tax are 
declared - by.Statute to.be a first charge upon. the 
buildings or lands with reference to, which tax ‘is 
` imposed anda suit to recover arrears of such taxes 


by sale of the buildings or lands concerned is, 


therefore, a ` suit to enforce “payment of money 


. ` charged on immoveable property falling within 


Art, 132 of.Sch.I ofthe.Limitation Act. | 

Akhoy Kumar Banerjee v. Corporation of Calcutta 
(1), referred to. 
` Second civil appeal from a decree of the 
First Subordinate Judge, Oawnpore, dated 


the 30th of April, 1928; 


Syed Majid: Ali, for the Appellant, 
Mr. S:-N. Seth, for the Respondent. 


T JUDGMENT.-—This. appeal arises out 
of-a suit by the Municipal Board of Cawn- 


pore against one Muhammad Ishaq for the. 


recovery of a certain sum of money due on 


' account of house-tax and water-tax for the. 


. period from the lst October, 1917, to the 31st 

of March, 1928. 

- The suit was resisted ón the ground that 
no. tax which accrued due for a period more 
than.six years before the institution of the 
suit was within the period of limitation. It 
was also contended that the defendant had 
gifted half of his house to his son and, 
therefore, was not liable to pay the whole 
amount of the tax claimed. 

The Court of first instance found that the 


‘alleged gift by the defendant to his son had - 
not been proved and this finding was not , 


challenged in the lower Appellate Court, go 


1 must takeit that the alleged gift has not 


been proved. . 

The only point which has been argued 
before me js whether the Courts below were 
right in finding that the period of limitation 
applicable . to the suit was governed by 
. Art. 132 of the firat Schedule of the Limita- 
. tion Act which provides a period of 12 years 
to enforce the payment of money charged 
upon: immoveable property, starting from 
' the time when the money sued for becomes 
dus. It should be noted that the plaintiff 
' expressly asks for the enforcement of the 
. , charge: by sale of the property upon which 
the taxes are assessed, and a decree has been 
given to this effect. " a 

The only question, therefore, is whether 
the sume claimed by the Municipality on 
account of house- tax and water-tax are sums 
"charged «upon immoveable 
property," within the meaning of Art. 132. 

Under s.177 of the U. P. Municipalities 
Act; ell.gums. due on account of-a tax 


kd 
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or lands or of both shall, subject fo. the. 
prior payment of land revenue, if any, due : 
to His Majesty thereupon be a first charge. 


“upon such buildings or lands. Section 128. . : 


makes it clear that sums dué on account of 
house-tax and of water-tax are sums due on 


account of ataximposedon the annual value. 


of buildings or lands. pS m 
In seetion 128 (1) (i) & "house-tax" i8 . 


. described. as a tax on the annual value of 


buildings. or]ands or of both: and in el. 10 - 

a "water-tax" is described asa water. tax on 

na sanga, value of buildings or lands or of 
oth. ; 

Under s. 177, therefore, the sums due on 
account of house-tax and water-tax are 
declared by statute to be a firat charge upon: 
the buildings or lands with reference to. 
which tax is imposed. < 4 

I agree with the Court. below, therefore, 
that Art. 132 applies to the present suit 
since itis asuit to enforce payment of 
money charged upon immoyeable property. 

The learned Counsel for the appellant 
has not been able to cite any authority 
which helps him while the ruling in Akhoy.’ 
Kumar Banerjee v, Corporation. of Calcutta. 
(1)supports the contention of the respondent. 

I dismiss the appeal with costa. 

JA. Appeal dismissed, 
(1) 27 Ind. Cas. 261; 42 0. 625; 19 O. W..N. 37; 21 
O. L. J. 177. . . 
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ALLAHABAD HIGH COURT.. 
SzconD O:vin APPE4L No. 2081 or 1927. 
December 14, 1929. ; 

Present :—Justice Sir Shah Muhammad . 

Sulaiman, Kt., and Mr.Justice Kendall. 
Hakim Qazi RAHIM BAKSH AND ANOTHER ` 

—PLAINTIFFS—APPELLANTS 
versus ` 

Musammat BACHAUNA AND OTHERS— 
.. -DEEENDANTS— RESPONDENTS. 

Muhammadan Law-—Pre-emption—Omission in 
second demand to refer to first demand, efect of—- 
soi of pre-emption—Mohalla Shaikhpur of Gorakh 
r City. - 

Held, that the evidence was not sufficient to es-. 
tablish a custom of pre-emption in Mohalla Shaikhpur 
in the City of Gorakhpur. [p. 381, col. 2] 

Omission in the second demand to make reference 
to the first demand is fatal to a claim for pre-emp- 
tion under the Muhammadan Law. [ibid.] : 

Sadiq Aliv. Abdul Bagi Khan 1), followed. ` . 

Second appeal from a decree of the 
Second Additional  .Subordinste Judge, 
Gorakhpur, dated the i7th of May, 1927, con- 


firming that of the Additional Munsif, dated 


-the 30th of Noyember;1920; . . 


+ 
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Messrs. Haribans Sahai and S. Majid. Ali, 
for the Appellants. E 
Dr. M. Waliullah, for the Respondent, 

JUDGMENT: —Thisis a plaintiff's ap- 
peal arising out of asuit for pre-emption of 
:& house situated in Mohalla Shaikhpur in 
the city of Gorakhpur. The plaintiffs are 
Muhammadans. The half shares of the 
same house were sold under two separate 
deeds by two separate vendors, one. of 
whom was a Hindu and the other a Muham- 
madan. The plaintiffs alleged that there 
wasa custom prevailing in this ‘mohalla’ 
under which there was a right of pre- 
emption. They further alleged that they 
had made the necessary demands under 
'the Muhammadan Law and were entitled 
to pre-empt the house. It was obvious that 
their claim under the Mukammadan Law 
could not be entertained as regards the sale 
by the Hindu vendor. | 

Both the Courts below have dismissed 
both of the suits. The lower Appellate 
Court has distinctly found taat no custom 
of pre-emption thas been proved, and has 
also found that the demands under Muham- 
madan Law were defective inasmuch as at 
thetime of making the second demand 
there was no reference to the first demand. 

We agree with the Court below that the 
‘evidence to prove the alleged custom is 
wholly insufficient. The plaintifis rely 
principally on a judgment in a second 
appeal of 1882, in which the only point 
urged in the High Court was whether a 
custom of pre-emption was or was not in- 
valid inlaw. The High Court never con- 
sidered the sufficiency or atherwise of the 
evidence. Reliance is also placed on a 
decree of 1887, which is a compromise 
decree. The judgmentis not produced, and 
its value cannot.be great. As against this, 
there are three recent judgments pronounc- 
ed by the Gorakhpur Oourte, in which it 


was distinctly held that ths custom bad 


not been established. The plaintiffs have 
failed to prove that within tha last 40 years 
a right of pre-emption has been exercised, 
although, in view of the fact that ‘Mohalla’ 
Shaikhpur is in & big town like Gorakhpur, 
e large number of sales of hauses must have 
taken place during this interval. 

The learned Counsel for the respondent 
wanted to produce a certified copy of a 
judgment of this Court delivered in 1927, 
. in which all the documentary evidence was 
reviewed and it was held that the custom 
was not proved to prevail in this ‘mohalla’. 
We donot think that we should admit this 
fresh evidence -at this stage, though we 
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' eedure Code todismiss the suit initsentiret 


agt 


might, if we like, refer to it as a ruling 


- explaining the judgment of 1852. Having 


considered the wholé evidence, we have 
come to the conclusion that the custom has 
not been established. B. 

As there was an interval of time between 
the performance of the firstand the second 
demands and the first demand was neither 
made on the premises nor in: the presence 
ofthe vendors or the vendees, we cannot 
possibly hold that there was & combined 
demand. The finding of the Court below 
that there was no reference in the second 
demand to the firat demand is fatal. We 
may only refer to the case of Sadiq Ali v. 
Abdul Bagi Khan (1). 

The resultis that theappeal fails and is 
dismissed with costs, including fees in this 
Oourt on the higher scale. 

Appeal dismissed, - 


A. 
(1) 71 Ind. Cas. 460; 45'A, 290; 21 A. L.-J. 109;-A 
I. R. 1923 All. 251, 


ALLAHABAD HIGH COURT. | 
SgOOND O1Vv1L APPEAL No 938'or 1927: 
. January 17, 19380. — 
Present :—Mr. Justice Banerji and 
| Mr, Justice Sen. UC 
PIARE LAL AN» OTBERS—PLAINTIHEFS-— 
APPELLANTS 
: VETEUS . 
. Musammat SARASWATI AND OTHERS— 
, ADEREFENDANTS8— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, +. 
38— Decree against several defendants—A ppeal ‘by 
some alone—Others not parties to appeal—Dismissal 
of entire suit in appeal, legality of. Í 

Where a decree is passed against several defend- 
ants and some of them alone appeal without irn plead- 
ing the other defendants as parties, the Appellate 
Oourt has no power under O. XLI, r. 33, Civil Pro- 


: y, i. e. 
even against those defendants who had i 4 
the decree. [p. 383, col. 2.] submitted to 
Rangam Lal v. Jhandu (1), Gajan Singh v. Atq, 
Husain (2), Mohsham Alt Khan v. Muloo (3), Rukia 
v. Mewa Lal (4) and Madan Lal v. Gajendrapal Singh — 
(5), referred to. : i 


Second appeal from a decree of the 
District Judge, Mainpuri, dated the 12th 
of February, 1927, reversing that of- the Suba 
Kai Judge, dated the 28th of November, 
925. a 
Mr. N. P. Asthana, for the Appellants, ^w 
Dr. K. N. Katju and Mr, S. N. Chaube, tor 

the Respondents. we 
JUDGMENT .—The plaintiffs institut. 
ed a suit on the lith of October, 1924. for 
a declaration that certain transfers made ` 
by Musammat Parbati, widow of Jawahir 
Lal; were void and” ineffectual agairii 


$89 
the plaintiffs and for possession of some of 
ihe properties left by Jawahir Lal. 

Jawahir Lal died leaving & widow 
Musammat Parbati and a sister Musammat 
Bano. His property consisted ofa house, 
two shops anda plot of waste land situate 
in Mandsvi Rexganj, one of the Muhallas 
of Sirsaganj, Pargana Shikohabad in the 
District of Mainpuri. He also left a dwell- 
ing house situate in Dayaganj, . another 
Muhalla of Sirsaganj. Upon the death of 
Jawahir Lal his estate devolved upon his 
widow Musammat Parbati. On the 22nd 
of February, 1909, Musammat Parbati exe- 
cuted a deed of gift of the entire estate 
belonging to her husband in favour of 
Jwala Prasad, her brother. Jwala Prasad 
is alleged to have taken possession of this 
property on the death of Musammat Parbati. 
Jwala Prasad sold the house in Dayaganj 
to Jiwa -Ram ‘defendant No. 2 under an 
instrument dated the 2rd of October, 1913. 
` Jiwa Ram under a sale-deed dated the 18th 
of November, 1916, sold itto Jhandu who 
. was impleaded as defendant No. 5 in the 
suit.as originally brought. Jhandu was 
dead at the date of the suit. His sons 
Atwari and Pokha were brought upon the 
record as defendants Nos. 5 and 5-A under 
an order dated the 20th of November 1924. 
After Jwala Prasad's death his mother 
Debiji, who is defendant No, 4, came 
into possession of this property. ` She 
gold the. waste land to Bhagwan Das, 
husband of defendant No. 3, on the 10th 
of July, 1920. She sold the remaining 
property of Jawahir Lal to her daughter 
Musammat Saraswati on the 4th of Auguet, 
1920. - | 
. Musammat Parbati died on the 24th of 
January, 1913. Plaintiffs claim to be the 


sons of Musammat Bano and as such the. 


'gister's sons of Jawabir Lal. They. impugn 


the various transfers referred to above as ` 


having been made without any legal 
. mecessity and, therefore, not binding upon 
them. 

The suit was contested by Musammat 
Saraswati defendant No. liand by Atwari son 
of Jhandu, defendant No. 5. The com- 
mon ground of defence was that the 
plaintiffs were not the legitimate sons of 
Musammat Bano and were not the rever- 
sioners of Jawahbir Lal as sister's sors ander 
Hindu Law. Atwari pleaded for himeelf 
and his brother Pokha that the estate hav- 
ing fallen into possession more than twelve 
‘years before: the day when he and his 


rother were -impleaded, the claim: was: 


Stetute-barred,. The Court of firet instance 


! 
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sustained the plea of limitation with regard 
to these two defendants and dismissed the. 
suit as against them. The claim was . 


. decreed against the remaining defendants 


upon thé ground: that the plaintiffs had 
succeeded in establishing the pedigree and 
that the transfers made in favour of 
the other defendants or their predecessors- 
in-title were not supported by legal neces-. 
sity. 

The decree of the trial Court was passed 
on the 28th of November, 1925. Shortly after 
this musammat Saraswati created a deed 
of endowment of certain property including. 
a portion of the property in dispute (which. 
had passed to her under the sale-deed, dated 
the 4th of August, 19:0, which has already 
been referred to) in favour of Sri Thakur 
Behariji Maharaj. No less than nineteen 
persons were appointed ‘Sarbarahkars’ 
under the deed of endowment, An appeal 
was filed against the decision of the trial 
Court by Musammat Saraswati, by Sri 
Thakur Behariji Maharaj and the nineteen 
Sarbarahkars, The other defendants to the 
action filed no appeal. They were not made 
pro forma respondents in Musammat 
Saraswati'’s appeal and it must be taken 
that they submitted to the decree of the 
trial Court. 

It may be conceded that between the 
contesting - defendants there was a com- 
munity of interest in so far that they denied 
the plaintiff's title to the property as rever- 
sioners of Jawahir Lal The property, 
however, which was soughtto be recovered: 
consisted of different portions which had 
passed into the possession of, different 
transferees under several instruments of 
transfer. One set of defendants had no 
interest in the property which belonged to 
the other sets of defendants. 

The lower Appellate Court reversed the 
findingsofthe trial Court in support of the 
plaintiffs pedigree and had no hesitation 
in holding that Piare, Lal and his 
brother Neksu were not the sister's sons of 
Jawahir Lal. The result of this finding 
wes that the appeal of Musammat Saraswati 
was allowed but curiously enough the 
Court dismissed the plaintiffs’ suit in its 
entirety. T 

Piare Lal and: some of his transfrees 
pendente lite have preferred this appeal 
from the judgment of the learned District 
Judge of Main puri, dated the 12th of Febru- 
ary, 1927, on the ground that the other de- 
fendants not having impugned the decree of 
the trial Oourt, not having preferred either 
an appeal or cross-ojbection, and. not hey< 
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ing been impleaded in the appeal before: 


the lower Appellate Court, it was beyond 
the comptency of the latter Court to upset 
the decree of the trial Oourt as regards 
. those defendants. 
. It is not apparent why the decree of 
the trial Court was discharged in its en- 
tirety. The point is not discussed in the 
judgment. No reason whatsoever had been 
assigned and itis not improbable that the 
entire suit was dismissed by the lower 
Appellate Court by & pure oversight. 
.Relianee, however, has been placed upon 
O. XLI, r. 33 of the Code of Civil Procedure 
in support of the: decres now under appeal. 
Under this rule, the Appellate Court has 


power to pass any decree and make any: 


order which ought to have been passed or 
made and'to pass or make such further or 
other decree or order as the case may re- 
quire and this power may be exercised by the 
Court. notwithstanding that the appeal is 
as to part only of the decree and may be 
exercised in favour of any of the respond- 
ents or parties, although such respondents 
or parties may not have filed any appeal 
or objection, The scope of this rule was 
discussed by a Full Bench of this Oourt in 
Rangam Lal v. Jhandu (1) and it was held 
that it was not competent to the Appellate 
Court acting under O. XLI,r. 33 to interfere 
with. the decree obtained by plaintiff in so 
far as it had not been challenged hy the 
defendant. In. Gajan Singh v. Ata Husain 
(2)a Bench of this Court ruled that the 
Appellate Court in the appeal preferred by 
some of the defendants in respect of only a 
part of the decree could not by virtue of the 
provisions of r. 33 bave dismissed tha suit 
against those defendants who had in fact 
submitted to it.  Mohsham Ali Khan v. 
Muloo (3) was not a case exactly in point 
but the ratio of this decisian supports in 
‘principle the contention advanced by the 
appellent. 
Bench of this Court of which one of us was 
a member, in Rukia v. Mewa Lal (4c It was 
held in this case “that the word ‘parties’ in 
O. XLI, r. 33 was not intended to connote 
persons other than those who had been 
arrayed as appellants or respondents in the 
appeal. We must keep in view the entire 
scheme of'O. XLI. We must also consider 
the significance of the word ‘parties ‘in 
©. XLI, r. 30 of the Code of Civil Procedure. 


(1) LL Ind. Cas. 610; 31 A. 32; B A L. J. 1111. 
(2).60 Ind. Cas. 817; 43 A. 320; 19 A. L. J. 83. 


(3) 94 Ind. Cas.. 317; 48 A. 551; 24'A, L.J. 580; A. 


T. R. 1927 AIL 37. 
(4) lll Ind. Oas.751; 26 A, L, J.1139; ALR 
2928 All, 746; 51 A, 03, 
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Where one of the co-plaintiffs has failed to 
appeal from the dismissal of hie claim and . 
the time allowed by the law of limitation 
for the presentation of the appeal has ex- 
pired, the necessary consequence is that an 
important substantive right has acerued in 
favour of the defendant. The unsuccess- 


. ful co-plaintiff is not a party to the appeal 


which has been preferred by the ungSuccess- 
ful defendant against the successful co- 
plaintiff. The determination of this right; 


. title or interest in the property is not neces- 


eary-for the grant of proper or adequate 
relief to the parties actually before the 
Appellate Court. The law of limitation 
has completely run out against him and the 
decres against him has become final. He 


has not paid the necessary Court-fee for an; 


appealon his behalf. .Ia view ofall these 
circumstances it would be extremely diffi- 
cult to hold that the Legislature could ever 
have intended to extend O. XLI, r, 33 to a 
person 80 situated as the co plaintiff who 
did not appeal". In Madan Lalv. Gajen- 
drapal Singh (5) the point now in contro- 
versy did not arise. In the body of the 
judgment is to be found the following 
observation: " But the rule by using the 
expression 'in favour of allor anyof the 
defendants or parties, in favour ofany of 
the respondents or parties’ seems to impli- 
cate that the rule shall: not be used to the 
prejudice of a person who is not a party to 
the appeal. This is consonant with equity ", 
It is submitted that it is equally consovant 
with equity that the rule should not be 
invoked in. favour of & party who has pre- 
ferred neither an appeal nor a cross objec- 
tion. It is further to be noticed that the 
learned Judges who decided this case have 
not considered the decision of the Full 
Bench of this Court in Rangam Lal v. 
Jhandu (|) which is binding upon us as a 
MM cuo l : 
he result is that we allow -the a 

in part and affirm the decree of the e 
AppellateCourt by dismissing the plainiifis' 
claim against Musammat Saraswati and her 
transferees who were arrayed as defendanta- 
appellants in thelower Appellate Court, 
The decree of the trial Oourt as against 
the remaining defendanis stands untouched: 
The appeal is dismissed against the defend- 
ante with costs subject to the observations 
contained above. s 
wi Appeal allowed in Dari, . 

5) 116 Ind. Cas. 436; (1929) A. L. J, 344: 
1929 All 243; Ind, Rul, (1823; All. 364; sia sis fe 
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| ALLAHABAD HIGH COURT. 
Civin Reviston No. 331 or 1929. 
January 9, 1930, 
Present:—Mr. Justice Dalal 
RAM PRASAD TAMOLI—APPLIOANT 
versus 
BENARES COTTON anp SILK MILLS. 
LTp.—OProsrrE PARTY, | 
Agra Tenancy Act (III of 1926), s. 8 (4) —Suit for 
money payable by licensee for .cutting grass— 
Jurisdiction of Revenue Court—' Land, rent meanings 
e 


A suit for money payable by a licensee for the 
cutting and removal of grass growing on land is 
irlable by & Revenue Court. 

The definition of the word ‘rent’ in the Agra 
Tenancy Act, 1926, is very  wideand includes 
payments to be made even by a licensee. 

Manohar Lal v. Gauri Rautain (2), followed. 
, B. & N. W. Railway v. Bandu Singh (1), 
‘followed. | 

Mathra Das v. Jadubir Thapa (3), Raja Devi v. 
Muhammad Yaqub (4), distinguished. 

Civil revision from an order of the Court 
of Small Causes, Benares (dated the 22nd of 


duly, 1929. 


Mr. Mukhtar Ahmad, for the Applicant. 

Mr. Govind Das, for the Opposite Party. 
. SJUDGMENT.—Both learned Counsel, 
Mr. Mukhtar Ahmad and Mr. Govind Das, 
have helped the Oourt by placing before it 
all the relevant rulings on the subject. The 
Cotton Mills of Benaresobtained a gabuliyat 
from Ram Prasad. for purchase of grass 
growing ontwo groves within their com- 
pound for one year. The document was 
stamped with a stamp of one anna and the 
proper fee has now been received together 
with penalty and the document admitted in 
evidence. The purchase was for asum of 
Rs. 600, out of which Rs. 300 had been paid 
and a suit was brought by the Company in 
the Court of Small Causes for the recovery 
ofa sum of Rs. 300. There is a certain 
amouct of apparent conflict between two 
rulings of this Court, one in the case of 
B. & N. W. kailway v. Bandu Singh (1) and 
the other of Manohar Lal v. Gauri Rautain 
(2. I think the conflict, however, has been 
set at restin favour of the later ruling of 
1913 by the present Tenancy Act (LIL of 1926) 
subsequent to the passing of which the 
present suit was instituted. [n the Act of 
1901 ‘land’ was vaguely defined as land 
which is let or held for agricultural purposes, 
while in the current Act the definition is 
further elaborated to include grove land and 
land let or held for pasturage. It further 
includes land covered by water used for the 
purpose of growing ‘singhara’ or other 

(1) 2 Ind. Cas. 223; 31 A. 342; 6 A, Lyd. -400, 

42) 23 Ind, Qas, 16; 12 A. L. dr 96, 
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Similar produce. The only kind of land 
excludedis land forthe time being occupied 
by  dwelling-houses or  manufactories 
or land appurtenant thereto. In the 
former Act ‘rent’ did include cash or 
kind to be paid or delivered by & 
tenant on account of gathering produce. The 
matter, however, was not so clear as it iB 
now made by including ‘sayar’ in rent for 
the purposes of Oh. IX of the Tenancy Aet 
for the payment and recovery ofrent, As 
defined in s. 3 (4) of the Act, ‘sayar includes 
whatever is to be paid or delivered toa 
land-holder by a lessee or licensee on 
account of the right of gathering produce. 
The present definition of rent, therefore, so 
far as the recovery thereof is concerned, is 
made much wider and would include the 
payment to be made even by alicensee. In 
the present case Ram Prasad is obviously a 
licensee who was permitted to enter the 
compound of the Company for the purpose 
of cutting grass when it grew and taking it 
away. The learned Counsel for the respond- 
ent poiuted out that there was no right con- 
ferred by sucha licensee to immoveable 
property’as was held in Mathra Das v, 
Jadubir Thapa (3), Recently this ruling by a 
single Judge was followed by a Bench of 
two Judges herein Raja Devi v. Muhammad 
Yaqub (4) This matter, however, relates to 
the registration of a document by reason of 
growing crops being exempted by the 
Registration Act from the expression ‘land’. 
In the present case also the qabuliyat is not 
registered but was rightly admitted into 
evidence by the trial Court. Taese two 
rulings do not solve the question whether 
'rent' payable bya licensee for the cutting 
of grass may be recovered in a Court of 
Small Causes, or whether the licensor must 
go to the Revenue Court to recover the same. 
As I have explained above the single Judge 
ruling in tha case of Manohar Lal v. Gauri 
Rautain (2) is now wellsupported by Statute 

I hold that the suit was triable by a Court 
of Revenue I set aside the decree of the 
trial Court, dated the 22nd of July last, and 
direct that Court to return the plaint for 
presentation to a proper Court. 

Costs relating to Court-fee would naturally 
follow the order of the Revenue Court. 
Parties shall bear all their other costs them- 
selves. 

A. Petttion allowed. ' 
(3) 28: A. 277; 3 A. L.J. 138; A. W. N. (1906) 4. 

(4) 88 Ind. Cas, 109; 47A 738; 23 A. L. J. 430; L, 
R. 6 A. 382 Civ.; A. I. R. 1925 All, 411. 
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a PATNA HIGH COURT. 
Orv Revision No, 77 oF 1928. 
August 1, 1929. ; 
Present-:—Mr. Justice Dhavle. i 
J AGANN ATH PAN D &—DEF&NDANT— 
PETITIONER 
versus 


: BHIKARY PANDA-—PLAINTIFF— 


“OPPOSITE Party. 

Provincial’ Small Cause Courts Act (IX of 1887), Sch. 
AH, Art. 35 (g)—Suit for return of articlesor money 
advanced for marriage—Jurisdiction of Small Cause 

ourt, . 

A suit for the return of articles or sums of “money 
advanced-by the plaintiff tó the defendant in con- 
‘nection: with .a proposed marriage which afterwards 
-falls through, does not fall within the purview. of Art. 
35 (g).of Sch. II of the Provincial -Small Gause 
‘Courts Act and is not excepted from the cognisance 
of a Small Cause Court. The said ‘Article is confined to 
‘suitsfor compensation-for breach : of contract of be- 
_trothal or promise of marriage. 
, Rameshwar-v..Gauri (1) ind Nga La v. Nga Than (2), 
distinguished. 

Raghuraj Singh v. Sham Dei (3) and. Ram Lal *v. 
"Kabul Singh (4), referred to. 

-Civil revision from a decision of the Mun- 
E Balascre, dated the 27th August, 1928. 

cz Mr Ge "C, Roy, for the Petitioner. ' 


Mr. S. C. Bose, fof the Opposite Party. 


J UDGMENT. —The only question 
A in this application. in revision .is 
"whether the.suit which had. been decreed by 


. the Small.Oause Court. was at all.cognizable : 


-by that Court in view of Art. 35.(g), Provincial 
‘Small Osuse Oourts Act... The plaintiff's 
„case. was that he.advanced Rs. 200 to defend- 
ant No. land.his brother's. wife, , defendant 
„No. 2, for.orn&ments in. connexion with a 
“marriage that was to take place between him 
oad defendant .No. l's daughter. The 
marriage was .to be performed on the 30th 
Falgun but on the 28th Falgun the defend- 
„ant informed the plaintiff that no marriage . 
, would be.performed, andthe plaintiff sued 

.'when the defendant refused to return the 
. money advanced by him. 

Article 35 (g)bars the cognizance bya 

. Provincial. Small Oause Court of a suit 


“for compensation for breach of contract - 


-of betrothal or promise of marriage.’ 

- The learned Advocate for petitioner has 
‘cited -Rameshwar vy. Gauri (l) as a case in 
“point, 2 case wherea suit to recover money 
` advanced and tobe returned in case a 
"marriage was not performed was held to 
fall under the article anc, therefore, to. be 
not cognizable by a Small Oause Court. 
Tt "seems, < however, : that. the - mone 

-in that case * was advanced ‘as ia loan 
"op condition! ` that -in the month of 
-Baisakh-theformer.--(the- defendant)" would 

(1) 40 Ind. Cas. 61; $ O, La Jedi. 


29 


“SAGAN NATH V, BALEARY,- 


C385 
marry his daughter: to the latter's- (viz., 
' plaintiff's) nephew, and on failure to do 80 
would pay back .the, money" and it 


“was held on the. terms of. that plaint 
that there was a dealing between . the 


E parties which amounted to an agreement by 


‘which the amount of compensation for the 
breach of promise of marriage was fixed at 
‘the sum claimed by the plaintiff. lt seems 

to me that'the ruling cited: has. really little 
bearing on the facts of the present case,the 
money that was advanced to the defeadarit 
in the present case wes not to be kept by 
him in any event. My attention has .also 

.been drawn to Nga La v. Nga Than (2) 
where it wae,broadly leid down that a suit 
for return of certain bangles and money 
which had beenadvanced on the understand- 
ing that a marriage would. také, place was 
excluded from: ‘the cognizance ofa Small 


.Gause: Gourt, because’ the: basis-of: the claim 


wasa breach of promise of marriage,’ At 
seems, however, that in that case some 
distinction wasmade between Hindus and 
Buddhists, and the wording of Art. 35 (g), on 
the face of it, if I may say so with all 
respect, confines the bar to suits for com- 
pensation for breach of contract of betrothal 
or promise of. marriags -and seems:to have 
very little to. do with the return of articles 
or suma of money advanced ‘by one party to 
the other for use in connexion with marriage - 
celebrations. In Raghuraj Singh x. Sham Dei 


- (3) a suit was. brought for .the return, of 


ornaments given. and for certain money 
expended in Consequence of 4 marriage 
which had been. arranged: but which fell 
through. Boys, J , who.dealt with the case 
_observed that the. ‘partot the..claim..which 
-was -for money. alleged. to have been 
- expended in -preliminary marriage -cere- 
~“ monies’ would have-come "within ihe- "bar of 
- Art. 35: (g);: but -that..baving.regard to’ the 
fact that: the suit. was:tried . out. fully by-the 
-Judge of the Small -Oause: Gourt -om the 
"merits without any objection by éither of 
the. parties, and following Ram.Lal v. Kabul 
“Singh .(4) he declined. to. interfere -under 

g. 25, Small Cause Courts Act, That decision 
“suggests “very ‘strongly . that- 80 far-as the 
‘suit was for return of - ornaments Art. 35 (9) 
chad no application -and in the.present case: 
we havea suit for the return of money 
‘advanced for the purchase of ornaments for 
the bride. 

The learned Advocate for the plaintiff 


opposite party’ has broüght to my. notice a 
(2) 14 Ind. Oas. 837; 5 Bur. L. T. 57. 
(3) 81. Ind, Oas. 870; A-I, Ri 1925All;. 51; L.R. 5 A, 


68 E 
\4) 35 A, 183; A, W. N. (1902) 219. EB i à 
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number, of cases of various High Courts in 


which it has been held that'& suit like the ~ 


present is not excepted fromthe jurisdiction 
of the Court of Small Causes: Jagornath 
Dutt v, Radha Sunder Ghose (B, Giris Ch- 
.andra Mahender v. Purna Chandra Dutt (6,- 
Madhavrao Visvantha v. Shrikrishna Go- 
vindrao (),and Chedi Lal v. Jowahir Lal (8). 
These cases clearly support the case of the 
opposite party and show that bis suit was 
cognizable by the Court of Small Causes. I 
am not, therefore, prepared to accept the 
contention of the petitioner that the suit 
against him wasnot cognizable by the Court 
of Small Causes. 

The application fails and is dismissed 
with. costs, hearing fee one gold mohur. 


As Application dismissed, 
5) 13 O..W. N: 36 Notes, 

(6) 19-0. W.N; 98 Notes.  - 

(7)79 Ind: Gas. 517; A. I. R. 1923 Bom: 393; 


‘ 
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PATNA HIGH COURT. ^ 
- BEcoxD APPEALS Nos. 188, 217 ann 218 | 
oF 1923, 
| " August 15, 1929. 
'  "Present:—8Bir Courtney- Terrell, Kr., 
.' Ohief Justice, and Mr. Justice Ohatterji, 
- JODHA BAHU- APPELLANT : i 
ES versus: 
"IIRBENA SAHU AND OTEERS— 
: RESFONDEMTR. 

Bengal Tenancy Act (VIII of 1888), s. 108-B ($)— 
Recordof Rights —Eniry of rent-free tenancy— Presum p- 
-tion—Land within zemindari of landlord— Presump- 
tion, whether mebuiied—Long non-payment of rent 
, —Presumption. | : 

Where.atenancyis recorded in: the Record of 
Rights as a rent-free tenancy, it. must be presumed 
to be rent-free, even if it is shown that theland in 
dispute lies within the zemindari of.the landlord. 
[p. 386, col. 2.] | 

Jagdeo Narain Singh v. Baldeo Singh (1), explained. 

Stonewigg.v. Kameshwar Narayan Singh (2), follow- 


` 


a? 


Where alandlord fails.to show that he has ever 
taken, rent from the tenant, a rent-free grant may be 
presumed. [p. 387, col 1] 

Anant Prasad Jha v.Banke Lal Kumar (8), referred 


“Second appeals from a decision of the 
Sub-Judge, Gaya, dated the 4th November, 
1927. 

Messrs. C. C. Das and S..Saran,or the. 
"Appellant. .. 2007 ! 
:+ Messrs. K.P, Jayaswal and R,-S: Lal, 
jor the Respondents, , - VUE ee 


JODHA-SAHU- v; TIRBENA-SABU, 


123 1. 0. 1980 
JUDGMENT.- - 
Courtney-Terrell, C. Jg.-—These 


three appeals are from a decision of the 
Subordinate Judge of Gaya affirming the 
decision of .the Munsif in three ‘suits, by 
the landlord against tenants in wbich the 
landlord elaimed & declaration of title and 
possession or, in the alternative; the fixing 
of & fair rent. The suits are analogous 
and the same points arise in: all of them. 
The defendants claim to be- tenants.:óf 
the landlord and: that they are entitled to 
hold the land rent-free. The land in each 
case i8 recorded. in the Record of Righis 
as rent-free. The defendants further 
assert that for more than twelve years past 
they have in fact held them rent-free. 
They rely upon the presumption arising 


..from the Record of Rights, they claim 


adverse possession for the statutory period, 


“and they argue that the landlord must 


prove his possession within twelve years. 
The following points are urged on. be- 
half of the plaintiff. Firstly, he says 


that the Record of;Righta is defective in. 


the matter of the entry as to the rent-free 
nature of the tenancies, in that it lacks 
the particulars which he says are required 
bys. 102 (j), Bengal Tenancy Act, that is 
to say, the entry does not state the authority 
under which the recorded occupants are 
entitled to hold the land rent-free, But it 
is to be noticed that the introductory words 
of the section state : t 
" The particulars to be recorded shall be 


specified in the order, and may ‘includé, | 


either without or in addition to other 
particulars some or all of the following," ` 

after which follow a series of paragraphs 
stating the particulars which may „be 
entered. Section 103 B (3) creates a presump- 
tion in favour ofthe correctness of every 
entry in the Record of Rights. The 
tenancy must therefore be presumed to 
be held rent-free since that fact is one of 
the entries in thé Record. It is ‘said, 
however, that the .presumption does not 
apply when once it has been shown that 
the land in dispute lies in the zemindari 
cf the landlord and reliance -has been 
placed ur on the decision of the Privs Council 
in Jagdeo Narain Singh v. Baldeo Singh 
(1). At page 45* the Right Hon'ble Amir 


Ali delivering the judgment eaya ; 


" Onceyhowever, the landlord has proved 


(1) 71 Ind. Cas. 984; 2 Pat. 38; 49 I. A. 399; 3 P. L. 
T. 605: A. 1. R. 1922 P.O. 2.2: 36 O. L. J. 499; 32 M. 
L. T. 1: (1923) M. W. N. 361, 27 O. W. N. 925; 45. Mj 


| p. J.460 (P. C.). 
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‘that the land which ‘is sought to be held 
rent-free lies within his regularly assessed. 
estate or mahal, the onus is shifted.. [n 
the present case, the lands in dispute lie 
within the ambit of the estate, which 
` admittedly belongs to the plaintiffs and 
the pro forma defendants, and for which 
they pay the revenue assessed in the mauza. 
In these circumstances it. lies upon those 
who claim to hold the lands free of the 
obligation to pay rent to show by satis- 
factory evidence that they have been relieved 
of this obligation either by contract or by 
Bome old grantrecognised by Government." 

At first sight this expression of opinion 
would seem to be in direct conflict with 
the words of s. 103-B (3), Bengal Ten- 
ancy Act, but this judgment was ex- 
plained by Mr. Justice Das of this Court 
in: the case of Stonewigg v.. Kameshwar 
Narayan Singh .(2). That learned Judge 


upon an examination. of the case before the. 


Judicial Committee states that the Judi- 
cial Oommittee did rely upon some evi- 
“ dence which showed- clearly that there 
was a very careful enquiry made by the 
Government in the course of certain re- 
sumption proceedings which established 
that there was no one upon the lands 
with a rent-free title,-and that it did not 
support the extreme proposition that where 
the Record of Rights is in favour of the 
tenant. it is still neceseary for the tenant to 
establish by clear eviderice-that the entry 
in the Record oi Rights is correct. It is to 
be noted that the Subordinate. Judge has 
come to a distinct finding that in’fact the 
defendants have held the land for. more 
than twelve years free from the payment of. 
rent and he' finde, moreover, from . the. 
evidence . that neither the plaintiff nor his: 
predecessors were ever in possession within- 
twelve’ years from the date of the suit and. 
Art: 130, Limitation Act, fixes the period for. 


the assessment of rent-free land at twelve. 


4 


years, | ; B | 
It is urged by the plaintiff that there 
can beno prescription by & tenant against: 
his landlord until the tenancy itself has’ 
terminated. and the former tenant has; 
become a stranger. . But this case does not. 
seen to me to invalve a question of pre-- 
scription, The plaintiff; as held ‘by the.. 
Munsif and the Subordinate Judge, has, 
quite failed to show. that he has ever 
taken rent for these lands and accordingly- 


(2).71 Ind. Oas. 1029:.(1923) Pat. 192; A, I: R. 19297 
penijolPeLOROS 07 0 06 "d 
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as was decided in’ Anant. Prasad Jha 9 
Banke Lal Kumar’ (3). the Court is en- 
titled fo presume ‘from this finding a rent- 
free grant. E AN E 
Forthese reasons I am .of opinion that 
the decision appealed from-is right and 
that these appeals must be ` dismissed. 
with coats, - BS C w^ o7 " 
Chatterji, J.—I agree. B 
A. Appeal dismissed, .: 
(3) 55:Ind. Oas..36;2 U.:P. L. R. (Pat.) 58. 
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PATNA HIGH COURT. 

Lerrers Patent APPRAL No. 26 or 1929, 
| August 18, 1929, Z 
Present:—Sir Oourtney-Terrell, Kr,- 

Ohief Justice and. Mr. Justice James. .. 
RAM.LAKHAN UPADHYA —D&EFENDANT—: 
APPELLANT  . ; 

sus 


g^ ver 
“JAIL UPADHYA AND OT8ERS—PLAINTIFFS— : 


RESPONDENTS. ` i 

Evidence Act (I of 1872),ss. 13, 41—Judgment not: 
iter partes, admissibility of, to prove . assertion- of. 
claim. 

A judgment not inter partes may be admitted in 
evidence’ under s. 13 of the’ Evidence' Act, in'a sub- 
sequent suit, to provethat one of the: parties had... 
previously asserted his claim. [p. 388,-cola.1&2.] i. 


Letters Patent appeal against the judg- 
TN of Macpherson, J., dated the 5th March; 

29. ME n 
. Meseres L. N. Singh and S. P. Asthana,. 
for the Appellant... . | a 
Mr. B. P. Singha, for the Respondents, . 


James, J.—This is an appeal under 
cl. 10, Letters Patent, from the decision of' 
Macpherson, J., affirming the appellate 
decree .of the District Judge of Shahabad. 
The suit. was for declaration of title and 
confirmation of possession of sertain land 
which was entered in the Record-of-Rights’ 
as low-lying gatr-mazrua land in possession’ 
of the defendant. The District Judge 
held that the plaintiffs had proved ‘that 
they had been in possession of the disputed’ 
land for more than twelve years and that’ : 
the defendant had not proved either title 
or possession. He, therefore, decreed the 
suit. Prima facie, the appeal would appear 
to have been concluded by findings'of fact. - 
but Mr. Lakshmi: Narain Sinha on be-- 
half of appellant argues that the learned: 
District Judge committed errors of law 
in failing to place the burden of: proof: 
upon the plaintiffs, andin failing to give’ 
due weight to the-presumption of COTIIGGl. 
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mess ,which ‘attaches to the finally pub- 


lished Record of Rights under s. 103-B, 


Bengal. Tenancy: Act. .So far as the 
‘question of onus is concerned, it is suff- 
cient to say that both parties entered 
into evidence. The learned District J udge 
regarded the.evidence:‘on the plaintiffs’ 
side as better than that on the side of the 
defendant. The same “considerations apply 
to ‘the-finding -that the presumption under 
8. 103-B, .Bengal Tenancy “Act, ‘had been 
rebutted by the other evidence in the 
case, 

A point on which great stress is laid 
by Mr. Lakshmi Narayan Sinha is that 
a decree of 1877 which was not inter partes 
was treated by the learned District Judge 
as admissible in evidence. He cites the 
decision of a Full Bench of the Oalcutta 
High Court in Gujju Lal v. ‘Fateh Lal (1) 
to the effect that & former judgment, which 
isnota judgment in rem nor one relating 
to matters ofa publie nature is not admis- 
sible in: evidence in a subsequent suit, 
either asa res judicata: 'or as proof of the 
particular point which it decides unless:it 
was "between the same parties or those 
claiming under them. But it. is clear-that 
this decree has not ‘been -used to prove that 
the plaintiffs are entitled: to thia‘land. : The 
learned District Judge remarks that thé 
decree was put in to show that one Barah 
Upadbya had “at one time claimed. 
one and.a. half bighas out of the 
disputed six bighas as, his own, that the 
plaintiffs set forth their own right and the 
suit was dismissed. 

Mr. Lakshmi ‘Navan Sinha suggests 
that it has not been proved that the land 
covered by that decree is identical with 
any portion of the land in dispute but the 
learned District..Judge found as a, fact 
that tbe land was identical, relying upon 
the oral evidence, The decree was :ad- 
miasible under s. 13, Evidence Act, as 
corroboration of the oral evidence of 
Chandrika Upadhya ‘to the effect that 
the plaintiffs had asserted a claim over 
ihe land {fifty years before, Macpher- 
son, J., accepts the view that the decree 


is admissible to show that the claim was. 


then asserted ‘remarking that the value to 


be attached to the evidence was & question 
If the learned. 


for the final Court of fact. 
District Judge had treated this decree as 
affording proof -that the plaintiffs were 


entitled to the land in suit he would have. 


eommitted an error of, law, but. he. admitted 


i NGON 6.0, LR; 439 (7, BA, 
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the‘decree merely as evidence to show: that 


a claim‘to the land was made by the:present 
plaintiffs’ father in 1877, and the: question 


‘of the value which is to be attached to the 


fact that the claim was made is a ques- 
tion for- the Oourt of fact. ^ The learned ' 
District Judge has certainly mentioned 
this. decree, but as Macpherson, J., has 
pointed out, his decision is: by no means: 
based: upon. the decree and if is impos- 
sible in view of the :provisions of'8:.167, 
Evidence Act, to say that even if the de- 
cree had not been admissible: for ‘any 
purpose, the learned District : Judge's 
decision should have been reversed -. 'On 
this ground. But I do :not consider that 
the decree has been used for any purpose 
for which it. could not be properly used, 
and I would afirm the decision of Mac- 
pherson, -J., and dismiss thia: appeal with 
costs. 

SouEnmsy= Terrell, C..J.—I agree. 

A, | wADpaak ah t. 
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PATNA HIGH COURT. 

Orvin Revisions Nos. 149 ro 151 or. 1929. 

; August 8, 1929. : è 

Present: —Justice Sir Jwala Prasad, KT... 

CENTRAL BANK or INDIA LT».— * 4 
ef DE 

er8u8S — - P 

RAMKIN: KAR BAN ERJ BE. AND OTHERS.: 5 

‘-—<QpposiTs PARTIES. | - 

Attachment—Bill for money due En diri us of 
bill to creditor—Attachment of amount by other credi- 
tors after endorsement—Passing of property by en- 
dorsement— Civil Procedure Code (Act V of 1908), 0. 
KAT, r. 68—Claim order— Revision 

A, a colliery owner, who had entered intoan agree- 
ment to supply coal to B mortgaged the colliery to C. 
C took possession of the colliery and worked: ‘it in A's 
name. Certain bills for ‘moneys due. from B were 
prepared by A's manager in A's name and were .en- 
dorsed over by him to C and the bills were passed 
by B for payment. "Thereaftersome of A's creditors 
attached the amount:due under the bills. C preferred 
a claim and the claim was disallowed: - 

Held, (ìi) that as the bills had been endorsed to C. 
before they wére-attached, the property ‘therein had 
passed to C before attachment and A's creditors: could 
not attach it; [p. 389, col. 2.] 

(ti) that the .High ‘Court had 3asisdionon: to in- 
terfere in revision withthe order of the lower Court 


‘Inthe circumstances of the case nothwithstanding the 


provisions of O. X XI, r. 63, Civil Procedure: Code. 
390, col. 1.] 
Nainu v. Bhupendra Nath Rakhit (1), relied on, 
Civil revisions from an order of the Subs 
Judge, Dhanbad, dated the -18th March, 


1929, in Cases Nos, 19, Xand 23.of. 1929, re 


[p.. 
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. Messrs.. Sultan. Ahmad; A, Sen and N.: N.. 
Ray, for the.Petitioners. -. ©... ...-: 

- Messrs. P. K. Sen and S. C. Mazumdar, for: 
the Opposite Parlies.;^ ^^ «^.^. 
.dUDGMENT,.—Theseapplieations aré- 
directed against the order ofthe Subordinate. 
Judge of Dhanbad, dated 18th: Mareh: 1929,- 


passed. in three Olaim Cases Nos. 19, 20 and ` 
23- of 1929 -under O, XXI,:r.58, Civil Pro-. 
cedure Code. disallowing the claim of the. 


petitioners tothe property attached by the 
decree- holders. . E 
- The ` judgment-debtors are. ‚Patel & 


Company, the proprietors whereof are A. K.. 


Patel and his two sons G. A, Patel and N.. 
A. Patel. .They.owned e colliery called 
Kusunda: Oolliery, This colliery was mort- 


gaged by the judgment-debtors Patel &' 


Company to the-claimants, the Central 
Bank of India, Ltd., by an indenture, dated 
16th- November, 1923. It was a mortgage in 
the form of an English mortgage providing 


that in certain contingencies the mortgagees . 
will be entitled to-enter upon the mortgag- . 


ed property," The’ claimants’ ease is that 
in pursuánce. of the contract.they took 
possession of the colliery in question in 
July 1927, and have ‘since then ` been 
working the colliery, selling . cos] and 


receiving prices, Patel & Company. used to. 


supply coal to the E. B, Railway which used 
to pay. the price thereof for the coal suppli- 
ed to them. The claimants say that after 
taking possession of the colliery in July 
1927, they retained the name of Patel &. 
Company, and bills used to be made in 
the name of Patel & Oompany, but the 
price thereof used to be paid to the claim- 
ants by the said Railway Company.as they 
were actually in possession of the colliery 
from July, 1927, when they took possession 
thereof underthe terms of tha mortgage. The 
decree-holders in the three cases attached 
two, such bills (Exs. 3 and 4), the former 
dated 6th September, 1928, and the latter 
dated 2nd October, 1928, for Rs, 3,623-7-0.,. 


. The, attachment in Olaim Oese No. 23 which 


corresponds: to Civil Revision No.149 was 
made on 14th October, 1928, n 
' The attachment in the other two cases 


namely, the Olaim Oase No. 19 of 1929 (cor-- 


responding to Civil Revieion No. 150) and 


Claim Oase No. 20 of 1929 (corresponding to 
Civil Revision No. 151) was made on llth. 


November, 1928. The claim was preferred 


by the petitioners in February 1929: The. 
Court below while admitting that “the . 
claimants are in possession of the. colliery., 


and are working it" has rejected their 
claim to the bills in question. upon the 
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ground that these bills were submitted’ by 
Patel &. Company, and not by the claim- 
ants and that the coal isbeing supplied to. 
the EB. Railway under acontract entered 
into by Patel & Oompany on 25th February" 
1928; that is, subsequent to the date July: 
1927, when theclaimants are said to. have’, 
entered into possession of the said colliery.. . 

Now,. the bill (Ex. 3) is drawn up: in^ 
favour of, Patel &. Company by the 
manager ofthe Oompany A, B. Banerji and. 


“he made the following endorsement :.''please: 


pay to the Central Bank of Indiaor order," - 
and it was sent to the E, B. Railway where: 
on its back an audit' note has been endorsed.: 
on:15th September, 1928, and the Ohief. 
Auditor passed it putting. his signature: 
thereon.on 21st September, 1928, and it was. 
ready for payment when it was attached. 


-The bill (Ex..4), dated 2nd October; 1909, 
has. further an: entry showing that it was 
made out in the name of: “The - Ventral’ 
Bank of India, Limited mortgagee in pos- 
session of Patel's Kusunda Factory,” i 

Though this bill is made by Mr.. Baner!? . 
being. in charge. of the said colliery it i8 
countér-signed by the'agent for the Central 
Bank of India, Limited. On its back -it 
bears the audit note of 10th November, 1928, 
and passed by the Obief Auditor who 
signed it on 7th Dacemher, 1928, 4 

It is clearfrom the bills themselves and 
the endorsements thereon that the bill 
(Ex. 3) was endorsed to the claimants long 
before they were atteched and. the bill 
(Ex.4) was actually made in favour of the 
claimants as mortgagees and endorsed and 
accepted by them and presented for pay- 
ment to the E. B. Railway. Thus, whether 
these bills were: made in the name of Patel 
& Company, or the original contract was in 
their names or that Mr. Banerji, who made. 
these. bille, was the servant of the Oentral 
Bank of India, Limited, or of Patel & Com- 
pany, the property 1n the bills. in question 
had passed to the claimant& before, they 
were attached. The ` claimants’ could - 
receive the profits ofthe mortgaged pro- ` 
perty in terms ofthe mortgage-bond, which. 
is: filed in the record, from Patel & Oom-- 
pany: and. they -had a right. to receive the-' 
contents of. the bill in question which was“ 
endorsed in their favour before the attach- - 
ments were made in execution of the.decree - 
in question. These bills were' not the 
property of the judgment-debtors, Patel <. 
Gompany, but were the property of. the 
claimants at the time of attachment, The: 
Gourt below has held that-:: "the 'claimantg 


390. ae 


ate in possession ofthe colliery and are 


working “it,”. and the bills in question: are 


the proceeds of the-coal in the colliery. It 


follows, therefore, from the findingcf the. 


Court below that the bills and’the contents 
thereof belong to the claimante, and Patel 
&' Company the jadgment-debtors ceased 
to. have to do anything with the money in 
. question and they did not belong to them 
at the date of attachment. Therefore, the 
order of the Oourt below is without jurisdic- 
tion, Rule 63, O. X XI relied upon by Mr. Sen 
insupport of the contention that the order 
of the Subordinate Judgein question is final 
and cannot be set aside in civil revision has 
no application to the-circumstances of this 
case where possession of the colliery has 
been held by the Subordinate Judge to be 
with the claimants and the bills belong to 
them as held above. The principle of the 
decision in the case of Nainu v. Bhupendra 
Nath Rakhit (1) is applicable to this 
case, - | 
The result is. that the applications are 
allowed. with costs: hearing fee one gold 
mohurin each. | | 


A. _ Applications allowed, . 
‘(1) 60 Ind, Cas. 616. 
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PATNA HIGH COURT. 
vO BEOOND APPgaL No. 6*8 oF 1927. 
Ez January 29, 1:30. 
Present :—Sir Oourtney-Terrel], Kr., Chief 
“~ - gustice and Mr. Justice James. 
- NAURANGI TEW ARI AND OTBERS— 
: DEFENDsNTS—APPELLANTS 


` 


{ 


| versus 
: KANHAIYA TEWARI AND ANOTHER—." 


PLAINTIFFS— RESPONDENTS, 

‘Bengal. Tenancy Act (VIII -of 1885), s. 108-B— 
Record of Rights—Presumption as to correctness re- 
buttable— Conflict between revised Record of Rights 
and original Record of Rights—Presumption in 
favour of revised Record of  Rights—Practice— 
Appellate Court—Trial Court basing decision 
on oral evidence—Judgment reversed by Appellate 
Court without considering oral 
of law. ; 

‘The presumption under s. 103-B of the Bengal 
Tenancy Act is a rebuttable presumption ; and when 
evidence has been given which indicates that the 
Record of Rights is incorrect, it must be considered 
even. if it is oral evidence, before it can be held that 
the entry has not been rebutted. |p. 391, col 2.] 
,"Where the revised Record of Rights isin conflict 
with theoriginal record, the presumption is that at 
some time betweenthe two .dates.of final publication 
ihe persons recorded in the original lost their pos- 


c5 OUEC-NADRANGIUVYANHAIYA, Co 


vidence— Error . 
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session-and that the- persons whose names appear fin 
the revised record obtained possession, but there is 
no presumption regarding the exact time at which 
this change in the state of affairs took place. 
[ibid E m 
A Court of Appeal ought not to set. aside -the 
decision ofthe trial Court which is based upon .& 
consideration .of oral evidence, without considering. 
the said oral evidence ‘and without giving some 
substantial reason for differing from the findings of 
the Court before whom the witnesses had actually 
given-evidence. |p. 391, col. 2; p, 392, col. 1.) res 
Second ‘appeal from a decision of the 
Subordinate Judge, Saran, dated the. 16th 


February, 1927, reversing that of the Ad- 


, ditional Munsif, Siwan, dated the 10th Feb- 


ruary, 1926. f 
Mr: H. P. Sinha, for the Appellants. 
: Messrs. P. Dayal and B. B. Sahay, for the 
Respondents, - 


, JUDGMENT. ie 
“James, J.—in the Record of Rights 
which was prepared for Pachlakhi Village 
in 1899 (at what is commonly called the 
Cadastral Survey; to distinguish it from the 
proceedings under Ohap, X of the Bengal 
Tenancy Act made twenty years later, 


. which may be referred to as the Revisional 


Survey), plots Nos. 26,. 27, 28 and 74 were 
entered as forming part of the birt holding 
of Ramanand Tewari. In the Revisional 
Survey of 1919 the plots, numbered in these 
proceedings Nos. 49, 50, 51, 99 and 100- were 
entered as the birt of Naurangi Tewari, 
The suit out of which this appeal arises was 
instituted by Jai Narayan Tewari, son of 
Ramanand Tewari for a declaration that 
this land was his birt land in which Nau- 
rangi Tewari and his co sharers had no in- 
terest, and for confirmation of possession. 

The defendants contested the suit elaim- 
ing that the land had been in possession 
of their ancestors from a very long time 
back; and alleging thatin 1889 they had 
mortgaged it to one Musammat Aghandi, 
who had subsequently sued on her mortgage 
which was ultimately redeemed by the 
mortgagors. They.alleged that since that 
time they had been continuously in posses- 
sion of this land, but that for a time they 
had sub-let a portion of it to a tenant named 
Ghuri Gour. 

The Munsif of Siwan dismissed the 
plaintiff's suit. He found that the defend- 
ants had proved, by the evidence of their 
witnesses which he accepted after discuss- 
ing it, that this land was their. birt of 
which they had been in continuous posses- 
sion. He aleo found that the mortgsge- 
deed of 1889 has conveyed tothe mortgagee 
an area which-corresponded with plots’ Nos. 
49 and^50 of the Revisional Survey, and that 


/ 
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thie land was the : subject-matter of the 
mortgagee's subsequent suit. He, therefore, 
found.that the'entry in the original Record 
of Rights had been.rebutted and that the 
plaintiff had no title. 


; His decision was reversed on appeal by 


‘the Additional Subordinate Judge of Saran: 
The learned Subordinate Jadge observed in 


the first place that regarding the plop which . 


was numbered 74 in the Oadastral Survey 
there was only. oral evidence of possession 
on either side; and..since ‘the record of the 
Cadastral Survey was in favour of the plaint- 
if, ib must be presumed that that portion 
of the birt was in his possession then. 
defendants had not been able to show at 
what time after the Cadastral Survey they 
had come into possession of this plot; and 
it. must be presumed that the plaintiff's 
possession had continued down to the date 
of the Revisional Survey. Hə, therefore 
held that the plaintiff's title must be declar- 
ed in reepeet of this. plot and that the de- 
fendants must be treated 
In discussing the plaintif's title to the 
other plots, the learned Judge examined 


the boundaries which were given in the’ 


zarpeshgi deed of 1889. - 
"The learned Munsif had examined these 
boundaries in the light cf the state of 


affairs which was disclosed by the Record 
of Rights prepared to the Rsvisional Survey’ 


and he had found that the entries in the 
revised Record of Rights confirmed the 


boundaries given in the mortgage deed, 


The learned -Subordinate Judge, ‘ignoring 
. the revised Record of Righte, compared the 
boundaries of the mortgage-deed with the 
entries in the Record of Rights of 1899 ani 
he found that the description of the land 


iu the zarpeshgi deed did nat tally with the. 


entries in the records of the Oadastral 
Survey. He, therefore, inferred that the 
mortgage-deed related to some land other 
than plots Nos. 49 and 50 ofthe Revisional 
Survey, (26-and 27 of the Oadastral Survey) 
and that it -had no connection with the 
land in dispute. For the rest he dismissed 
the oral evidence which had been' examin- 
ed with some care by-the learned Munsif by 
merely saying that there was no reliable 


evidence to show that the defendant re- 


spondent-had been in possession of the 
land before the time of the Revisional 
Survey. -By the application af the principle 
by which he had decided that the ‘plaintiff 
must bé presumed to have been in posses- 
sion of plot No. 74 until the final publica- 


t 


tio: of the Record of Revisional Survey, he 


found that the plaintiffi-must- be presumed’ 
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‘rebutted by oral evidence. 
The. 


as trespassers. ' 
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to have been in possession. òf these plots 
till 1919. He, therefore, decreed the plaint- 
iff's suit. | 

. Mr. Hareshwar Prasad Sinha on behalf of 
the defendant-appellants argues in the first 
place that .the learned Subordinate 
Judge. was not entitled to presume that 
the state of affairs described inthe Cadas- 
tral Survey continued.till the time of the. 
Revisional ^ Survey; .and, secondly, 
that the learned Subordinate Judge 
erred in regarding. the Record of Rights 
prepared.in 1889 as not capable of being 
He further — 
argues that the learned Subordinate Judge 
has not properly considered the effect of the 


‘agreement between the boundaries of the 


mortgage-deed of 1889 and the state of 
affairs described in the Records ofthe Re- 
visional Survey, end that he ought not to 
have reversed the decision of the trial Court 
without giving some consideration to the 
oral evidence in favour of the defendant. : 
In the first place, it appears to be clear. 
that the leárned Subordinate Judge com- 


mitted an error of law when. he remarked 


that since there was nothing but oral evi- 


_dence to rebut the entry in the Cadastral, 


Survey that entry must be treated as not 
having been rebutted. The presumption. 
under s. 103-B of the Bengal Tenancy Act 
is a rebuttable presumption; and when . evi- 
dence has been given which indicates that 
the Record of Rights is incorrect, it must be 
considered before it can be held that. the 
entry has not been rebutted. The. learned 
Subordinate Judge has committed another 
error of law in treating the presumption of 
correctness which attaches to the. record of 
possession in the Cadastral Survey:.of 1899 
as necessarily implying that that possession 
continued until the final publieation of the 
revised record in 1919, It has been pointed 
out by this High Court, in the unreported 
case of Rajrikh Pandey v. Sham Shankar 
Dubey, (L. P. A. No. 92 of 1925 decided on 
the 13th December,. 1929) that where the 
revised Record of Rights is in conflict with 
the original record the presumption is that | 
at some time between the two -dates of final 

publication the persons recorded in the 
original record lost their possession and 
that the persons whose names appear ip the 
revised record obtained possession; but that 
there is: no presumption regarding the 
exact time at which this change in the state 
of.afíairs took place. Further, it is clear 
that the learned Subordinate Judge when 
he was hearing the appeal ought to have 
considered the oral evidence; and he ough 


292. 


Ko. ‘to’ have, set aside the decision of the 
. le&itfed - "Munsif?' which was based. upon it; 
without giving some: substantial reason” for 
differing from the.findings.of the Oourt be- 
- fore whom fhe witnesses had actually given 
evidence.. 

“Since it is'clear that the" decision of the 
learned Subordinate Judge could not be 
sup orted we liavethought^it better, in 
order tò avoid “a remand, to hear arguments: 
on the issues of:fact; we have ourselves ex- 
amined the evidence under s. 103 of. the 
Code” of Civil Procedure: and we should 
only unduly prolong this litigation if we. 
remanded'the appeal for re-hearing to the 
successor’ of the. Subordinate J udge who 
heard the appeal. Now the ‘entries’ in the 
Record of Rights as I have observed are 
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conflicting’; and it ie necessary to examine: 


 fhe'oral evidence in order 
Whether either ofthe records has been re- 


to ascertain: 


butted, since the two are irreconcilable as 


they stand. 

[His Lordship referred to 
dence and concluded as follows:]: 

‘Idd not consider that it is possible to 
hold that the learned Munsif erred in the 
view which he took of the effect of the 
evidence which was given in his Oourt; 
and T consider that the entry in the Record 


the: evi- 


of Rights which was prepared in. 1899 has 


been completely ` rebutted. 

--I would set aside the decree of the lower 
Appellate Court, and restore the decree of the: 
learned Munsif, allowing this appeal and dis- 
thissing the plaintiff 8 suit with costs through- 
out. Thecosts willineludethecost of the typed 
copy of the evidence which was prepared 
for his Court if they are paid by the appel- 
lant on or before the 12th of February. 

: Courtney-Teprrell, C. J.—I agree. 
i | Appeal allowed. | 
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A PATNA BIGE: COURT. 
Es - APPRAL No. 235 or- 1928. 
< - August 14, 1929. 
: Present:—Mr, J ustice Das and 
co Mr. Justice Wort. 
GANGA. PRASAD-—PLAINTIFF— 
APPELLANT 
vl versus 
M MUNICIPAL COMMISSIONER, 
-DUMRAON-—DRFERNDANT— RBESPCNDENT: 
"Bihar and Orissa Municipal Act (VII of 1922), ss- 
82, 89 (e), 92—Assessment on: holdings—Person having’ 
several holdings—Maximun. assessmeni— Contents of ` 
assessment, list. - ; 


~" 
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Tho. maximum assessment prescribed — by s. 92. of. 
the Bihar and Orissa Municipal ` Act refers’ to the: 
maximum: which can be 'levied'in . regard: to cach’ 
holding. occupied .by the:assessee. (p. 392,- col.. 23: p.” 
393, col. 1: l 

Under s. 89 fe) of the'gaid Act the local authorities ,. 
are notbound tostate inthe assessment list’ the: 
amount of assessment-againet each holding in respect. | 
to which an.assessment has been made. tis enough... 
if they state the total amount ofthe assessment at. 
which they have arrived with regard to the ASSOSBEP,. 
[p. 393, col: 2. 

Appeal from the decree of the Sub Jud ge, 
Shahabad, dated the 12th November, 1927.' 

Messrs, K. P. J ayaswal and J anak\Kiahore, 
for the Appellant. ` 

- Mr. S. Nurul Hassan, for: the Respond- 
ent,- | 


J UDGMENT.. 
. Wort, J.—The plaintiff, who is. the: 
appellant. before this Court, brought an: .. 
action.in.the Court of the Munsif of Buxar,. - 
asking for a declaration that an assessment: 
made upon him under the Bihar and Orissa 
Municipal Act was ultra vires; The amount:: 
of the assessment.was Re. 224, It is unneces- 
gary to referto the matter excepting to atate 
the fact that the plaintiff brought a suit on.: 
an earlier occasion claiming that an assess- 
ment made with regard to a certain : .year,.. 
being at the rate of Rs. 224, was. ultra vires, 
and, on the: matter coming before this: 
Court, the assessment was reduced to: 
Rs. 112; But that matter, in my judgment,. 
has nothing to do with this litigation. In. 
this case, as I have already stated, the- - 
assessment has teen made again at the rate 
of Ra. 224, The only fact which is relevant. . 
in this connexion.is that the appellant - 
occupies on his own showing at least two . 
holdings within the Municipality in respect.. 
of which he has been assessed. , 
Now the first contention raised by Mr.. 


" Jayaswal on behalf of. the appellant ig. that 


this being a personal assessment under suba. .: 


. el. (a), sub-s, (1), s. 82, the result is that by . 


reason ofs. t2 of the Act: the maximum 
allowable by the Act is Rs 120, and, there-. 
fore, the assessment should be. reduced. 
accordingly. Section 92 provides:. m ; 
“The amount assessed upon any person, in- 


| respect of.the occupation of any holding for 


the purpose of the tax on persons shall not. 


_ be more than Rs. 120 per annum: 


ltis.quite clear that that section really 


' does not bear the interpretation which is . 


placed upon it or sought to be placed upon. . 
it.by Mr. Jayaswal. The expression used in . 
the section is “in respect of the occupation . 
of any holding;" that is to say, that.tbe - 
maximum in regard to each. P" shall: , 


| not be more than Rs. 120... 


~ 
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“The next contention is'that the. autho- . holding. no longer in. occupation of the ` 
rities should have. stated’ the amount of the - assedsee by such amount. as they think just. 
assessment against each holding imrespect.. and equitable in the ‘circumstances. It .is. 
to which an assessment has been. made and : quite clear, therefore, that so far as this 
not stated a lump sum.as in this case.. '. matter is concerned it is a mere . question.of 
For the purpose of this argument Mr. , arithmetic. To repeat myself, if the circum-- 
Jayaswal refers. us- to s. 89 which provides . stances of the assessee warranted, they can ` 
that after it. bas been determined a tax shall. assess him at the maximum amount of Rs. 1207. 
be:imposed:on persons according to their in respect of each holding which he occupies* 
circumstances and -property. within the: within the, Municipality. In my opinion, 
Municipality and an assessment list.shall be . therefore, the, local authorities were well. 
prepared which. shall contain.amongst the | within their powers granted to them by the- 
particulars the- number ofthe holding on.. Act of stating in the particulars under’ ` 
the register, the road in which it is situated,. 8.89 the total amount of the‘ assessment a£: 
and in subecl. (e) the .amount of the annual - which they had arrived with regard to this 
assessment. < . + appellant in this case. "MF 
-It is. contended. that the-Legislature in. In my judgment the decision of the. 
using the expression "the amount of the . learned Subordinate Judge is right and the 
annualiassessment” in sub-cl..(e) meant the appeal must be dismissed with costs. a 
. amount of the annual assessment in respect Das, J,.—I agree. | o 
of each holding. In my judgment that con- a.. : Appeal dismissed.. : 
tention cannot be upheld. It appears.that ` E Eon 


what has happened in this case is that æ 
notice has. been prepared under s. 89; the 


descriptions of the holdings have been ‘set . 


out, and. that instead of an assessment 
against each of the holdings. there has been. 
a:lump sum assessment, if I may call it such, 
stated in the particulars and given at the 
end, of Rs. 224.. | 


Now 8: 94 is referred to and it is argued 


that this method which has been adopted 
by. the district authorities leads to the 


assessee being prejudiced in the matter, . 


Section 94 provides thatthe local authorities 


may reduce the assessment iz any person - 


mentioned in the assessmeni has, at any 
time, after the publication thereof, ceased to 
occupy any holding in respect af the occupa- 
tion of which he has been assessed, 

It is quite clear,.as I have already stated, 
that this-a personal assessment; it is not an 


assessment based on the annual value of the . 


property as under sub-cl. (a), sub-s. (1), s. 
82. Had that been the method adopted in the: 
Dumraon: Municipality, then I should have 
agreed. with the argument of Mr. Jayaswal 


that an assessee would have been pre-. 
_ judieed by the method which is adopt- 9) 


ed. in this case. It is. quite clear, 
theretore; that on the general scheme of the . 


Act the local authorities were entitled, if- 


the circumstances of the assessee warranted 
if, in assessing any holding, whatever its 
character, at the maximum amount of Rs. 120. 


under 8. 92." They are ‘at liberty, it isto be- 


noted under s. 14, to revise the assessment, 
that is to say, es far as I can: see, without 
definitely deciding the question; they may 
reduce the assessment with regard’ to à. 


380 of the Penal Code cannot be 


- PATNA HIGH COURT.. . 
GRi1MINAL REVISIONS Nos. 14:anp 15 of 1930, .. 
February 12,1930. . j 
Present :—Mr. Justice Adami and 
Mr. Justice Scroope. | 
KHATIR JAMA KHAN AND ÁNOTBER— i 
"U  _ ` PETITIONEKB ` à ; 


VETSUS' Ts 
. EMPEROR—OrrosıTE- PARTY; 
Criminal trial—Confession by accused-—Necessiiy - of: 
corroboration—Evidence—Person. found in possession. 
of stolen property shortly after theft—Presumption—.- 
Penal Code (Act' XLV of 1860), ss: 880; 157—8eparate: 
consecutive sentences, legality of. . 
, Confession implicating a'co-accused requires cor- 
roboration ifa co-accused is.to-be convicted on it. [p.. 
394,.col. 1.) - zs 
Emperor-v: Lalit Mohan Chukerbutty (1), Queen- 
Empress v. Khandia (2) and Gangapa Kardepa: v, 
Emperor (3), relied upon. 
_ Sieo Narain Singh.v. Emperor (4), not followed.. 
The fact that a. person is found in possession of 
stolen property shortly after the theft raises the pre- 
sumption that he took part in the theft. [p. 394, col. 


- Separate consecutive sentences under 85.457 and 
passed. [ibid] 
Queen v. Sreemunt Adup (5), Queen v. Sahrae (6) 
Jogeen v. Nobo (7), In re Mussahur Daoudh (8), Queen: 
v: Chytun Bowra (9) and Makhru Dusadh v. Emperor 
(10) followed. 


Crimin4i revision from a decisicn of the. - 
Sessions Judge, Monghyr, dated the 6th. 
November, 1:29, modifying. the convictions, 
and sentence »assed by the Sub-Divisional - 
A Begusarai, dated the 31st. August, 


h 
LL, DAN - v 


394^. 
CMr. M. K. Mukharji, tor the Appellant. 
“The Assistant Government Advocate, for 
the Crown. | ; 
Sb JUDGMENT. 

‘Seroope, J.—These two Rules have 
been ohtained by the, petitioner in respect 
of coaviction and sentencesin two separate 
trials paesed by the Sub-Divisional Magis- 
tiate of Begusarai. These were two burglar- 


'. jes, cre on the nizht of the 13th June in the 
house of a local zemindar of Begusarai: 


 Jagarnath Singh, and the other on the night 
- of the 4th July, 1929,in the shop of one 
Harbans Lal a jeweller of Begusarai and as 
a’ result of a confession made by Suraj 
Sekhar Singh the properties stolen in both 
the burglaries were recovered, and the pre- 
gent petitioner with Suarj Sekhar Singh and 
others with whorn we ere not concerned wa3 
placed on his trial in two separate cases in 
respect of each ‘burglary. In respect of the 
former he was ccovicted under es. 414, 457 
and 280 of the Indian Penal Code by the Sub- 
Divisional Magistrate of Begusarai and receiv- 
ed respectively under each section. (1) three 


` months’ rigorous imprisonment and a fine of. 


Ra. 200, (b) eight months’ rigcrous imprisor- 
ment and (e) three months’ rigorous impri- 
sGfhiment anda fine of Rs, 200, that 18, in all 
fourteen mcnths' rigorous imprisonment 
and a fine of Rs. 400. The conviction and 
sentence under s. 414 were set aside by the 
Sessions Judge of Monghyr, bat he main- 
tained the conviction and sentence under 
ss. 457 and 380 of the Indian Penal Code, 
In respect of the second burglary that of the 
4th July the petitioner sl3so received thrée 
sentences under ss. 457, 380 and 414 of the 


- 


Indian Penal (ode (a) rigorous impr.son- 


ment for a period of eighteen months, (b) , 


Ti 
a 


b 
* 
-d 


aka E for six months and 
ne of Rs. 500 and (c) rigorous imporison- 


ment for six months and a fine of Ra-1,000 


totalling in all twenty-four months 1igorous 
imprisonment and afine of Rs 1,900. The 
Sessions Judge of Monghyr set aside ths 
egnviciion ‘and sertence under s. 414 but 
maintained the convictions under ss. 457 and 


nut he also set aside the order of fine passea 


under s. 380 of the Indian Penal Code. The’ 


conviction in both cases raises the question 


of the admissibility against.the petitioner of: 


the confession made by his co-accused Suraj 
Sekhar Singh which is in evi.ence in Loth 
the cases, and the learned Sessions Judge 
very properly tc ok the view that confession 
implicating a co-accused required corrobora- 
' tion ifa co-accused 18 to be convicted on it, 


. this bas been held ina series of decisions- 
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and I will only refer tó the cases of Empero” 
v. Lalit Mohan Chukerbutty (1), Queen- Em-^ 
press v. Khandia (2) and: Gangapa Kardepa- 
v. Emperor (3). The learned . Assistant 
Government Advocate cites the ease of 
Sheo- Narain Singh v. Emperor (4) in pup- 
portof his contention that an azcured can - 
be -convicted on a confession made by his 
co-accused. Assuming ‘the correctness . of 
the learned Assiatant GovernmentAdvocate’s : 
contention I see nothingin the present con-: 
fession to lift itout of tha ordinary ruck of 
confessions that are covered by the series of 
cases referred to above, The confessing 
prisoner has several previous convictions, 80,” : 
obviously his character is not such ae to. 
lend any exceptional value. to his confes- 


- gion. $ 


Taking first Reference No. 14 of 1930 there. 
is corroborative evidence as the petitioner. 
wasfound wearing a chaddar which has been : 


identifiad às part of the property stolenin: 


the burglary. Itis contended that the evi- 

dence establishing indentifieation of the: 
chaddar is inadequate but both Jagarnath : 
Singh and Brahamdeo Singh who were the’ 
victims of the burglary identified it as also: 
did their dhobi Jaddu Apparently both: 
Jagarnath Singhand’ Brahmdeo Singh are. 
men of position and they showed. discrimina-» 
tion in their identification as pointed by 

the learned Sessions Judge. The rebutting: 
evidence asto the identification called. by:. 
Khatir Jama Khan petitioner has, in my’ 
opinion, rightly been disbelieved by both: 
the Courts below, and the fact that: & person : 
is found in possession of the stolen property . 
shortly after the theft raises the presump- 

tion that he took part in the theft. Apart: 
altogether from the confession which is to. 
the effect that the petitioner took part in 

the burglary the conviction of the petition-' 
er must be held correct on the facts but. 
separate consecutive sentences under ss. 

457 and 380 cannot be passed. Ses Queen 


v. Sreemunt Adup (5), Queen v. Sahrae(6),- . 


Jogeen v. Nobo (7), InyrejMussahur Daoudh.- 
(8), Queen v. Chytum Bowra (9) and Makhru . 


(1) 10 Ind. Cas. 582; 38 O. 559 at p. 588; 15 O. W. N.. 
593; 12 Or. L. J. 286. ; 

(2) 15 B. 66. E = 

(3) 21 Ind. Oas. 673; 38 B. 156; 15 Bom. L. R, 975; 14. 
Cr. L J. 625. E 

(4) 117 Ind. Cas. 43; 8 Pat. 262: 10 P. L. T. 228; A... 
I. R, 1929 Pat. 212; 30 Or. L. J. 716; Ind. Rul. (1929) 
Pat. 363. : ~ ih 

(5) 2 W. R. Cr. 63. 

(6) 8 W. R. Cr. 31. 

(1)6 W. R. Or 48.. 

(8).6 W. R. Cr. 92. AS 

(9)5 W. R.Or.489;^ - AE Wide gu 
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Dusadh v. Emperor (10), I accordingly set. 


aside the conviction and sentence under s. 
380, the. conviction under s. 457 is main- 
tained and the sentence of eight months’ 
rigorous imprisonment passed thereunder 
is confirmed. | M 
"As regards Reference No. 15 of 1930 the 
confession nas been, in my opinion,adequate- 
ly corroborated. The petitioner isa resi- 
dent of Basti District in the United Pro- 
vinces; he has not satisfactarily explained 
his presence in Begusarai. Sukhan Dhanuk, 
a .chowkidar (P. W. No. 8), met the peti- 
tioner in company with .Suraj Sekhar 
Singh the confessing accused and two 


Others with whom we are not concerned. 


now at Singhouli 3or4 miles from Begu- 
sarai on the morning after the burglary; 
they told him that they were Musalmans 
from Muzaffarpur. On thessme morning 
they wereseen drinking at the. local toddy 
shop; they were arrested the morning by 
the Police and the Sub-Inspector (P. W. 
No. 8) states that all were more or less 


under the influence of liquor, and later on, 


the same day thestolen property was pro- 
duced certainly by Suraj if not by Khatir 
also. The explanation given by Khatir 
Jama Khan to Police for his presence in 
Begusarai was that he hed come to 
Singhouli on aninvitation given by Suraj 
Sekhar Singh. Atthe trial the petitioner 
denied that he knew Suraj Sekhar at all; 
in fact he denied that he was with him 


when he was arrested and said that he. 


had come to Begusarai with another man 
Rasul to search fora relative who nad not 
been heard of for over ajyear. In my opinion 
‘his association with the prisoner Suraj 
Sekhar Singh immediately after the theft 


and his being found drinking with him, : 


the fact that being a man of Bastiin tLe 
United Provinces he has not been able 
to account -satisfactorily for his presence 
at Begusarai, taken along with the con- 
fession leave no doubt in my mind that 
he was rightly convicted. It was contended 
that the confession must be false as accord- 
ing to the 


have arrived at Begusarai at 9 P. mM. on 


the 4th July whereas Harbans Lal the. 


victim of the theft that on preceding 
evening petitioner had cometo his shop 
and. bargaiued for gold bangle. There 
may be some confusion here, but the dis- 
crepancy. is not sufficient to justify reject- 
ing entirely the evidence from the confession 


LOTO 
T. R. 1926 Pat. 367; 27 Or. L. J. 976: 
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confession petitioner must. 


04; -5-Pat.~ 464; A: 
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seeing that it is corroborated by- the dis- 
covery of a large quantity of stolen property, 
In my opinion, therefore, the accused has 
been rightly convicted for this participat- 
ing in this burglary but for the reasons 
given above the conviction under s. .380 
must be set aside; the sentence of ‘im- 
prisonment under 8. 467 of the Indian 
Penal Code will stand. ae NM 
Adami, J.—I agree. 
.R.K.R.. Applications-allowed in part.: 





PATNA HIGH COURT. 
Civic Revision No. 479 or 1929, 
. February 7, 1930. ; 
Present: —Mr. Justice Kulwant Sahay. 
SURJUG SINGH—PzrAINTIFF— 
PxriTiONEZz 


! versus ED 
.. DEOSARAN SINGH AND ANOTHER - - 


" — Derenpants—OppersiTs Parry, ^ 
Negotiable Instruments Act (XXVI .of 1881), ss. 78, 
8—Promissory mote in benamidar's name—Suit by 
beneficiary, whether maintainable, - 
Though under the English Lew a person ‘not named 
in the instrument would be .debarred from maintain-: 
inga suit on the allegation that he was the real 
beneficiary and that the person named was his trustee 
or agent, in India benami transactions are recognised, 
and there is no reason why a-suit by a real beneficiary 
should be held to be not maintainable if the. plaintiff 
can give a valid discharge tolthe defendant, e.g.;when the 
person in whose name the document stands appears 
and states that he was a mere benamidar for. the 
plaintiff. [p. 397, col. 1.] "E et d 
Brojo Lat Saku Banikya v. Budh Nath-Pyari Lat 
Das (5), followed. ; 
Subba Narayana Vathivar v, Ramaswami Aiyar (3) 
and Reoti Lal v. Manna Kunwar (4), dissented from. ^ 
lm Das Sahu v. Chhota Lal Mander (6,, distinguish. 
ed. a = 
- Oivil revision against an order of the 
Munsif, dated the 5th of July, 1929, ' 
Mr. S. Saran, for the Petitioner. as 
Messrs. Pande, N. K. Sahay and B, P. 
Sinha, for the Opposite Party, 


. JUDGMENT.—This is an application 


on behalf of the plaintiff in a Small -Oause 


Oourt suit. The suit was to recover the 
principal and interest due on a promissory 


.note alleged to have been executed by the 


defendant No. 1 in the nameof the defend- 


‘ant No. 2, The plaintiff's esse was that the 
defendant No. 2 was his éenamidar and the 


money was actually advanced by him and 
the promissory note was taken by him in 
the name.of his benamidar the defendant 
No 2. One of the pleas taken: by the de. 
fendants was that the suit wes not maintain- 
able at thé:instance of the plaintiff, and 


t 


irg 


able Instruments Act, read with s. 8 of the 
Act.. The learned’ Judge accepted the ob- 
jection of the defendant and. held that the 
suit was not maintainable, and he accord- 


ingly dismissed the suit: 


he. only question for consideration is. 


whether the plaintiff can maintain the suit. 
Section 78 of the Negotiable Instruments 
Act provides that “subject to the provisions 
of 8.82, “al; (c) which does. not apply-‘to 
the facts of the present case, payment of 
the amount due on & promissory note, bill 
of exchange, or cheque, must, in order to 
discharge the maker or acceptor, be made 
to the holder of the instrument" ; and s. 8 
of the Act defines the holder of a promis- 
sory note'as a “person entitled in his own 
name to the possession thereof, and to 
receive or recover the amount due thereon 
from the parties thereto”, In the -present 
case the promissory note in suit stands in 
the name of the defendant No. 2 and it 
is contended that the plaintiff cannot be 
considered to, bethe-holder of the instru- 


e 


ment. Tomy mind; s; .78 .does: not debar 


the réal benèficiary under the. promissory 
note from.suing-on.the basisofthe note if 
'"hecan. ‘give a. discharge to the: maker: of 


the promissory note: The object ofe. 78 is 


to,secure &.valid discharge to the maker of’ 


the note; If the person who is. ostensibly 
the-holder of the promissory note is madea 
party, to the suit, and in his presence it is 
alleged that the plaintiff is the real benefi- 
ciary and that the ostensible holder was-not 


the real:holder of the instrument, and he 


can prove his allegation. by evidenceor by 
the. admission: of tlie ostensible holder of 


the instrument, I'seeno reason why such a 
suit should ‘not be maintainable. In the: 


present case the defendant No.2 has ap- 
peared in.this Court through an Advocate 
and he admits that the plaintiff is the real 
beneficiary and that he is a mere benami- 
dar. Ifthe defendant No. 1 had taken the: 
plea that he had obtained a valid discharge 
by making payment to the holder of the 
instrument, then it is true that under the 
terms of s. 78.the plaintiff could not make 
the defendant No.1 again liable on the al- 
legation that the defendant No. 2 was not 
the real holder of the instrument. It does 
not appear that any such defence was taken 
jy the defendant No. l. I am, therefore, of 
opinion that 8. 78 of the Negotiable Instru- 
ments Act does not debar the maintainabil- 
ity ofthesuit. — | 
. -Reference has’ been made on. behalf. of 
the defendant. No. l. to: several.. reported 


| BURJUG"SINGH.v, DEOSARAN SINGH. 
réliance was placed.on s. 78 of the Negoti- 
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cases, Iu 1897 the Madras. High: Oourt im: 
Gurumurti v; Sivayya (1) held. that. a suit. 


by an infant represented by his next friend: 


to anu the balance due ona promissory. 
note alleged to-have been made on account. 


-of his estate to his mother and guardian was: 


maintainable:. In this case the: promissory: 
note stood in the name of the mother.of the: 
plaintiff and- the plaintiff's case was that the: 
mother took the promissory note on behalf. . 
of the plaintiff's estate and the suit was: ing-- 
tituted by the. plaintiff.as the real beneficie: 
ary under the hand-note. It was held that: 
such a suit was maintainable. It is- true; . 
that no reference was made: to: the  proviz- 
sions of the Negotiable Instruments Act, but. 
the case was decided on general principles.. 
In Ramanuja: Avyangar v. Sadagopa Aiyan-; 
gar (2) & contrary view was.taken and it was. 
held that under circumstances similar to. 
the case. of Gurumurti v,. Sivayya (1) the 
guit was not maintainable. The matter came: 
to be considered by a Full: Bench of the: 
Madras High Oourt in Subba. Narayana: 
Vathiyarv. Ramaswami. Aiyar (3). This: 
wasasuit on a promissory note by the per-: 
son named therein. The defence of the 
defendant was that the plaintiff was.a: 
benamidar for another person: and that pay- 

ment had been. made to that person. It 

was held thatsuch a: plea was. not main- 

tainable: The learned Judges, however, 
made certain observations which go to sup-- 
port the contention of the defendant No. I. 
in.the present case to the- effect that a- suit. 
by a person.not named in the instrument. 

cannot be maintained, and the decision in 
Gurumurti v. Sivayya (1) was expressly. 

overruled. This Full Bench. decision, was‘ 
followed in &later case in: the Allahabad: 
High Oourt in Reoti Lal v. Manna Kunwar 
(4), The Full Bench decision of the Madras. 
High Oourt and the decision of the Allah- 

abad High Court in Reoti Lal v. Manna. 


-Kunwar (4) were considered -by a Division. 


Bench of the Caleutta High Court in Brojo; 
Lal Saha Banikya’ v. Budh Nath-Pyart ` 
Lal Das (5) and the learned Judges express- 
ed their inability to.accept the decision of. 
the Full.Bench of the Madras High Court: 
andthe decision of the Allahabad High: 
Court in Reoti Lal v. Manna Kunwar (4).. I. 
feel inclined toagree withthe view taken. 
by the learned Judges of the Oaleutta. 

(1) 21 M. 391. | 

(2; 98 M. 205; 15 M. L. J. 249. 

(3)30 M 88: 1M. L. T: 377; 16 M. L. J. 508 (F: By 

(4) 65 Ind. Gas: 785; 44 A. 290; 20° A. L. J. 126;A,. 
I. R. 1922 All. 70. 
ue 105 Ind. Cas.549; 55 0.551; A. I, R. .1928 Cal, 
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High Court in the:case of Brojo Lal’ Saha 
“ Banikya v, Budh Nath-Pyari Lal Das (5). 
In Ram Das Sahu v. Chhota Lal Mander (6) 
it appears to have been coneeded on behalf 
‘of the plaintiff that a suit on a promissory 
‘note on the allegation that the’ person’ in 
whose name the instrument stood was 


:à benamidar of the plaintiff was ‘not 
‘maintainable, The question -was not 
discussed . and considered but was 


‘decided-on the. concession made by the 
learned Advocate for the plaintiff in that 
‘suit. Jam of.opinion that there is nothing 
in the provisions of the Negotiable Instru- 
‘ments Act to make a suit like the one now 
‘before us not maintainable. ‘It-may be that 
‘under the English ‘Law a person not named 
“in the instrument would be debared from 
‘maintaining a suit on the-allegation that 
‘he ‘was’ the ‘real beneficiary and that the 
‘person named was his .trustee or agent, 
but. in India ‘benami ‘transactions ‘are 
‘recognised, and there is no reason whya& 
“suit . like the one now before us should be 
held to be not maintainable if the plaintiff 
‘can give avalid discharge to the defendant 
No. l.the defendant No.2 in whose name 
tthe .document stands having appeared in 
‘this:-Court and stated that he was mere 
‘benamidar forthe plaintiff. I see no reaso 
why the suit should not proceed. . ‘ 
"T would, therefore, set aside the order 
‘ol the learned Judge and remand the case 
‘to him for decision of the other points 
‘arising in- the case and for disposal 
according to law. Costs will abide the 
result; hearing fee two gold mohurs. 
OBKPR0 07 Case remanded, ` 
pue Ind “Cas.'526; 9 P.L..T. 238; A. 1. R, 1928 
AL. 44, : 
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8c PATNA HIGH COURT? 
- CRIMINAL REFEsENOCE No. 8 or 1930; 
E. January 30, 1930. 
Present: —Mr. Justice Mecpherson: 
GANU SHUKUL AND OTEERS—- 
APPLICANTS 
'Versus' 
' BEMPEEOR-—RssPoNDENT. - 
‘Criminal Procedure (Vode (Act V of 1899), s..88— 
Attachment in District other than that.of ' issuing 
Magistrate without endorsement of Magistrate of that 
District, legality of. 
An attachment of property is not authorised in a 
District:other-tham that.of ithe.-issving -Magistrate 


 "GANU SHUKUL v, EMPEROR: ^ | | 
except when thé order of attachment has been endors- 


* 
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ed by.the -District Magistrate within whose District 
the property to be: attached is situdted. Such an 
attachment is illegal, r - l 


Oriminal reference made by the Sessions 
Judge, Muzaffarpur, in his letter No. 116 
dated the llth January, 1930.  .-.- 

JUDGMENT.—This a report by the 
Sessions Judgeof Muzaffarpur for the orders - 
of the High Court that attachments ‘under 
8.88 of the Code. of Criminal Procedure 

have been made in the District of Muzafar- 
pur on a warrant issued.by the Sub-Division- 
al Magistrate of Bettiah which has not-been 
endorsed. by the District ` Magistrate of 
“Muzaffarpur. - QE CERE re 
. The .reportapparently contemplates |. two 
- warrants, but there seems to have. been 
-only’one warrant. Three persons appear to 
have presented petitions of claim’ under 
.Bub-s.:6 (a) to the District. Magistrate of 
. Muzaffarpur, : who. having no jurisdiction 
under sub-s. 6 (b) because he did not endorse 
“the warrant of attachment, directed them’ to 
the Sut-Divisional Magistrate. of Bettiah. 
They then:moved the Sessions Judge. .. . 

The report contains no recommendation. 
` lt is clear that the attachment’ was illegal 
since an attachment of property is not 
authorised.in a District other than that of 
fhe issuing Magistrate except. when the 
order of attachment has been endorsed by 
-the . District Magistrate within ‘whose 
District the property to be attached is 
‘situate. It need not be détermined whether 
“the Sub- Divisional Magistrate had jurisdic- 
tion to allow under ‘sub-s.6 (a) the claims 
made tohim by the applicants. It: clearly 
appears that all attachmentsinthe Muzaffar- 
pur District on the strength of the order of 
‘attachment of the Sub- Divisions] Magistrate 
of Bettiah are fundamentally illegal. : b 

I accordingly set aside all the attachments 
made in that District on thé strengh. of the 
order of the Sub-’Divisional Magistrate dated 
the 5th July, 1929. It is, of course, open'to 


. bim‘to proceed according to law. | 


` 


B. K, P, Reference accepted; ~ 


at 
A 
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+; Courtney-Terrell, C. J.—This is an 
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-< PATNA HIGH COURT. — = 


PAUPER APPLIOATION No. 8 or 1928. ^ 
TE “February 9,1930. . D 
+>. Present:—Bir Courtney- Terrell, Kr., 

` Chief Justice; and Mr. Justice James. 

DURGA PRASAD AND ANOTHER— 
PETITIONERS 
; versus ij 
SRINIWAS SUREKA AND ANOTHER— 
: -. OPPOSITE PARTY, . is 
, Civil Procedure Code (Act V of 1908, O. XXXIII, 
y.. 2, 0. XLIV, rr. 1, 2—Application for leave to sue 
or prefer appeal in forma: pauperis—Entire-assets to 
be" set forth with utmost good faith— Omission to 
state--Consequences—Swmmary | rejection. 

It is most important that all applications forleave 
to gue or prefer appeals in forma pauperis should set 
forth with the utmost good faith, as in the'disclo- 
sure’ of assets in insolvency proceedings, the whole 
of the assets of the applicant, and if it be revealed in 
the course of the hearing of the application that the 
‘applicant has not stated with theutmost good faith 
the whole of.his assets, the'application must be rejeat- 
ed'at the: very earliest. stage. [p. 398; col. 2; p. 399, 


col. 1. 
; o. itis shown that the applicant has not set 


forth his assets with the utmost good faith it is open 
“to- the Oourt to reject the application ab initio with- 
out ordering any enquiry into: his  pauperism. 
[p;.399,.col. 1:] A , 
- Messrs. K hurshaid Husnain and J. Sahay, 
for the Petitioners. . on i 
Messrs. S. M. Mullick and S. Lal, for the 
"Opposite Party. 
] JUDGMENT. 


‘application under O. XLEV, r: l,of the 
Gode of Civil Procedure for leaveto prefer 
am appeal in forma pauperis.-:The appli- 
eant was. the defendant in the suit which 
was an ordinary mortgage suit by the mort- 
gagee, The, mortgage was for a sum of 
about Rs.. 28,000 and the mortgage debt 
has increased since the .date of the mort- 
gage to-about Ra. 33,000. The mortgage 
was by the members of a joint Hindu 
family. The applicant, however, and his 
gon are the only appellants from the mort- 
gage-decree out of the total number of 
mortgagors, the members of the same 
Hindu family. But it is clear that if the 
various : defences- to the mortgage suit 
including plea of non-execution of the 
mortgage were to succeed the other mem- 
bers of the Hindu family would benefit 
by the decision that the mortgage had not 
been executed. The applicant, who, as I 
have said, together with his son is the 
only appellant comes before us for leave to 
appeal as & pauper and it is obligatory 
upon him under the rules to set forth, as 
provided by O. XXXIII, r. 2, of the Code 
.of Civil Procedure, a schedule of any 
moveable or. immoveable property belong. 


“DURGA-PRABAD 9; SBINIWAB-SUREKA. 


. ing to him with the estimated value thereof 
. andit has to be signed and verified in the 
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manner prescribed for the signing. and 
verification of pleadings. In making 
the application in the prescribed form 
the applicant produces an affidavit: in 
which he sets forth'his alleged poverty 
and the fact that he is unable to pay the 
Court-feeand the only schedule which he: 
provides is a list of a few utensils and 
clothes of trifling value. He does not set 
forth the value of his share of the equity of 
redemption of the mortgage in suit, .and 
that some value attaches to that equity of 


‘redemption is beyond any doubt whatever. 
‘The successful, plaintiffs who oppose this 


application have made an affidavit to the 
effect that the equity of redemption has 
not been set out by the applicant and that 
the equity of redemption is of consider- 


able value. They also state that the appli- 


cant is interested in two other properties 
of neither of which are particulars 
get forth in his affidavit. In reply to the - 
affidavit of the plaintiffe,. the applicant. sets 
forth an affidavit in which he endeavours 
to explain that the equity of redemption in 
the mortgage suit is practically valueless 
and he attempts to set forth that his 
interest, such as it is in the other properties 
mentioned by the plaintiffs in their afb- 
davit is in fact of no value. But the fact 
remains that he had the,interest and that 
his own -affidavit. should have set that 
interest forth -at length and should 
have stated with the clearest good faith 
what it was worth, if anything, It is most 
important that all applications for leave 
to sue or prefer appeale in forma pauperis 
should set forth with the utmost 
good faith, as in the disclosure of assets 
in insolvency proceedings. the whole of the 
assets of the applicant. It is the practice 
that notice of the application is sent to the 
Government Pleader in order that an . 
investigation may be made by Govern- - 
ment officials into the truth or otherwise 
of the applicant's statements of fact and, 
therefore, itis incumbent upon the::appli- 
cant to state with the utmost good faith 
all the necessary materials for such an. 
investigation. If he merely states that he 
is a poverty stricken individual with no 
assets but a few valueless articles and 
conceals ‘the fact that he has interest in 
properties of, however, little ultimate value, 
it is impossible for the enquiry to. be. 
conducted with’ any efficiency. ` There- 
fore, it must. be understood in future that 
if. it. should be.revealed in the:courseofthe' 
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--hearing of the application that the appli- 
cant has not stated with the utmost good 
faith the whole'of his assets the appli- 
cation will be rejected at the very earliest 
stage. 

Mr. Khurshaid Husnain on behalf of the 
applicant has contended that itis incum- 
bent upon us to send the matter down for 
enquiry before the Subordinate Judge as 
18 provided by O. XLIV, r. 2 in order that 
his statements may be investigated with 
the. assistance^of the other side. The 
requirement that we should send such 
matters toa lower Court for investigation 
only applies when the facts have been, 
in the first place, set out with the utmost 
good faith by the applicant and upon that 
statement there is shewn to be a contest 
between the applieant and the opposite 
party as to the truth or otherwise ofthe 
statements. But once it. is shown that the 
&pplication. does not set forth his assets 
with the utmost good faith it is open to 
us to reject it ab initio and. not to send it 
down for further enquiry. I would, there- 
fere; reject this application with costs. 
Hearing-fee two gold mokurs. Time is 
granted to pay the Oourt-fee up to the 
goth February, 1930. 

James, J.—1 agree. E. 

^B. K.P; Application rejected. . 
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, PATNA HIGH COURT. 
:. Criminal’ RaFEBENOR No.7. oF 1930. 

| January 30, 1£30. 

Present :—Mr. Justice Mecpherson. 

EMPEROR-— PaosszcoTo& 
: versus 

LALOHAND TELI—AND ANOTHER— 

>- ACO RED. 
| Criminal Procedure Code (Act V. of 1898), s. 190 (1) 
(e), s 195 (1) (b)— Penal Code (Act XLV of 1860),s. 211 
—Offence under s.211—No complaint by Court— 
Offence, whether can be taken cognizance of under- s. 
190 (1) (c). is i 
Section 195 (1) (b) of the Code of Oriminal Proce- 

dure, isa bar to cognizance of an offence unders. 
‘211, Penal Code, alleged to have been committed in 
or in relation toa proceeding ina Court’ except on 
complaint in writing by that Court or som other 
Court to which .that Courtis subordinate It is not 
open toa Magistrate to take cognisance of the offence 
in such a case under s. 190 (1) (c) of the Code without 
any complaint. l i , 

Uriminal reference made by the Sessions 
Judge, Bhagalpore, in his leiter No, 164, 


- 


‘dated the 1lth-13th January, 1930; ^. 


„EMPEROR t; LALOHAND TBLI.- 


‘read wit s;114, - 


399 
Mr: L. K. Jha ~insupport of the: Refer- 
ence. | Se 
-> SUDGMENT.—This is a reference by 
the Sessions Judge of Bhagalpur under . 
the provisions of s. 438 of the Code of 
Oriminal .Procedure recommending that 
thé proceedings of the Sub-Divisional 


Magistrate of Madhipura in respect. of 


Uchit Dasadh Ohaukidar and .Harikinkar 
Jha unders. 211 read with s. 114: of tthe 
Indian Penal Code, be set aside on the 
grounds, first, that he has exceeded his 
jurisdiction, and. secondly, that there is 
very little likelihood of the prosecution 
undertaken by him terminating in a con- 
vietion. 

Mahmood Mian was the complainant in 
a case tried/:by the Sub-Deputy Magistrate 
of Madhipura. 'The latter acquitted the 
accused and forwarded a complaint under 
s, 476 of the Code of Criminal Procedure 
against Mahmood Mian to the Sub-Divi- 
sional Magistrate “for favour of taking 
cognizance of thecase under s. 182 read 
with s,-211 of the Penal Code and prosecut- 
ing the said Mahmood Mian under those 
.Bections." . . Theréon the Sub:Divisional. 
Magistrate- noted. that he- took-cognizanca: 


of the case and issued warrants of arrest 


against Mahmood Mian under s, 211 “and. 
against the petitioners under that section. 
 Irhis explanation the Magistrate. states 
that he took cognizance ‘of the case againgt 
.Uehit and Harikinkar inthe exercise ‘of 
the powers vested in him under.s.. 190 (I) 
‘(¢) of the -Code of Oriminal Procedure, 


.He was of opinion that he was entitled to 


do so, because the Sub-Deputy Magistrate 
had in his judgment come to a finding that 
Mahmood Mian bad brought.a false and. 
roalieious charge against the "present 
accused, "in pursuit ‘of vengeance . and 
gratification of spite in order to harass him. 
at the instance of the chaukidar ` Uchit. 


= - 


Dusadh and Harikinkar Jha.” > | 


Hh 

Manifestly s. 195 (1) (b) of the Code of 
Oriminal Procedure was a bar to cogniz« 
ance -of an offence under s. 211 alleged to 
have been committed in or in relation to. 
a@-proceeding. in the Court of the Sub- 
Deputy Magistrate except on complaint 
in writing by that Oourt or some 
other Court to which that Oourt. ig 
subordinate. There was clearly no such 
complaint in writing and it was nov open 
to the learned Sub-Divisional Magistrate ta. 
take cognizance under s. 190 (1) (c) against 
the petitioners in- respect: of whom neither: 
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-the Sub-Deputy Magistrate'nora “superior 
Court had complained in writing, < 
~- ` I accordingly accept the' reference on 
“the first. ground and- direct that the order 
"of the Sub-Divisional Magistrate dated the 
-3rd Becember, 1929, taking cognizance of 
,an .offenee under .s. 2ll read with s, 114 of 
‘the Indian -Penal Code, against Uchit 

‘ Dusadh-and Harikinkar Jha be set aside. 
v IB. KL P, Reference accepted. 
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. "PATNA HIGH COURT. 
"i APPEALS Nos. t4 AND 151 or 1927. 
he US January 22, 1929. 
Ad Present: —Mr. Justice Ross and 
(5. 7 — . Mr Justice Chatterji. "E 
"Malik ABDUL MOKIT—Obppostite PARTY.. 
LN |^ —ÀAÀPPELLANT 
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fe vicus versus : í 
' - “Malik ABDUL RASHID—Appricant—_ 
eae — RESPONDENT. | 
' iQivil Procedure Code (Act V :of 1908), ss. 47, 151, 
O0. XXI, rr.95, .100—Ezecution of decree—Property 
not. included. in sale and. writ. for delivery deli- 
‘pered by boiliff —Application for re-delivery or confir- 
mation of ‘possession—A ppeal—Inherent powers—E fect 
of:such:delivery. . m 
Àn application by & jud gment-debtor :for an order 
to the effect that certain items of immoveable pro- 
perty. purported £o have.been sold under the decree 
and. delivered to’ the decree-holder purchaser -had 
not-“in fact been sold inéxecution and delivered -to 
the ‘purchaser and -that they were in the khas posses- 
Bion. of the judgment-debtor himself -does::not fall 
within -the scope of s: 47, Civil Procedure Code, but 
is in effect an application to the Court under s. [51 of 
- £he ‘Code ‘to preventan abuse of its process under 
ita inherent  powersand an order passed on such ap- 
lication .is subject to correction by.the High Court. 
p. 401, col. 1.] SN uu 
. Abdul Gani v. Raja Ram (1) and Braja.Bhusan v. 
Sris Chandra Tewari (2),réferred to. — 
“Ifa bailiff purports to give possession of proper- 
ties inot.covered by the application for delivery of 
possession or the writ for delivery, the delivery is 
without effect and the possession of the judgment- 
debtor would continue as before. [ibid.] =- 
: Appeals against :an order of the. Sub- 
Judge, Monghyr. M 
Syed Noorul Hasan and Mr. Sushil 
Madhab Mullick; for the Appellant. 
.Mr. Muhammad Hasan Jan, for the Re- 


spondent. - 
p JUDGMENT. "T 

— These are two appeals from 
i Bee dp. the Subordinate Judge 
of Monghyr on an applieation by the judg- 
ment-debtor purporting.to be under s. 47, 
and under O, XXI, r. 100, Civil. Procedure 
‘Qedeé,the opposite party: being. the decrees 


“ABDUL MOEIT v. ABDUL. RASHID. 
.holder.'&uetion-pürchaser, ” The “applica- 


‘as shere in 
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‘tion arose in»connexion with a proceeding 


-in the execution of a decree on two -mort- 
_gages and is concerned withthe. extent -of 


the property mortgaged. In the first bond 


-the property is: described as :& share in 


“ Mauza Kakand” and in the second bond 
“asli and dakhli Mauza 
Kakand,” while in the schedule it is merely 


„described as “Mauza Kakand." This was 


in 1910.- The decree on: the mortgage 


‚referred to the property as “asli and dakhli 
Mauza Kakand.” . The deeree-holder put- 
chased the mortgaged property in execu- 


tion of his decree and then applied under 


©. XXI, r. 95, for delivery of possession, 


and the writ described the -property as 


17 gandas 8 kowris and-odd share in mauza 
Kakand asli and dakhli". Ths peon who 


executed the writ, reported that he went to 
Mauza.Kakand and its toles Barah Jara 
and Lhiuni appertaining to Kakand asi 


and .dakhli Mauzas Kundri,. Sankurha, 
‘Haria, Ohandwara, Tekoi, . Lakhapur and 
-Dharampur in Pargana Bisthazari, Tauxi 


No. 8221, the milkiat properties in:respect of 


possession which the delivery of possession 
‘was sought for and delivered possession. 


Thereupon the present application was made 
in which it was pleaded. that. the decree- 
holder had noright to obtain delivery: of 
possession of Kundri, Sankurha, Harla, 
Chand wara, Tekoi, Lakhapur,and Dharampur 
and that the peon did not in fact go to these 
villages and deliver possession of them. 
It was prayed that the proceedings about the 
delivery of possession to the decree-holder 
might be disallowed and an order be 
passed to the effect that the villages above 
mentioned had not been sold :by auction 
in execution of the decree and the objector's 
interest had .not been in any way 
effected by the auction sale and delivery 
of possession and that these villages were 
in the: khas possession of the objector. 

The learned Subordinate Judge decided 
'partly- in favour of: the: judgment-debtor 
and partly in, favour ofthe decree-holder. 
He held that Kundri, Sankurha, Harla and 
Dharampur were dakhli villages of.Kakand 
and with respect to these the judgment- 


debtor has’ appealed; and that Ohandwara, 


Tekoi and .Lakhapur. were... not dakhli 
villages of.Kakand and in respect of these 
villages the decree-holder has‘appealed. - 

The question at issue'in this case is oné 
of importance to the parties, because the 
villages are of considerable value and 
the rights of the parties cannot be 
finally determined ina summary proceed: 
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“ing of this kind. All thet is possible on this 
application is to review the documents that 
‘have been produced with a view to the sum- 
mary settlement of the .dispute pending 
a regular suit. A point of procedure was 
taken by the decree holder. It was con- 
tended that the application did not lie. 
It is true-that an application in this form 
does not.seem.to be provided for in any 
of the rules relating to the delivery of 
possession in execution of à decree or after 
an execution sala. It bas been ruled.by a 
‘Full Bench of this: Court in Abdul Gani 
v..Raja Ram (1) that a question of this 
‘nature is not-a question relating to the 
execution, discharge or satisfaction of the 
‘decree; and that it does not arise between 
‘the judgment debtor and the decree-holder 
as such, and consequently does not fall 
within the scope of s. 47, and no appeal 
lies. From the terms of the application, 
although it purports to be under s. 47, and 
O, XXI, r. 100, it seems to. me that it was 
in. effect an application to’ the Court 
‘under s, 151,to prevent an abuse of its 
“process- under its inherent power; and if 
the order be looked upon ia that way 
‘(as I think it should be), then it is subject 


‘to correction by this Court: Baraja Bhusan . 


`y. Sris Chandra Tewari (2). 
^ [His Lordship referred to 
and proeeeded:; . . — |. . 
C The conclusi on that I come to on the docu- 
ments produced in thie case is that the 
"writ of delivery of possession did not 
extend to Kundri, Sankurha, Harla, Chand- 
“wara, Toki, Lakhapur end Dharampur es- 
‘pecially as neither tha application for 
aielivery of possession nor the writ itself 
"had specified these asthe dakhli villages. 
‘If the bailiff purported to give possession 
of these villages, the delivery was without 
‘effect and the possession of the judgment- 
‘debtor continued as before. If the auction- 
. ‘purchaser claims that these villages pass- 
‘ed to him by his purchese, hé must estab- 
‘lish this in a. regular suit. The appel- 
“Jant in Appeal No. 151 is entitled to the 
costs of the appeal, and Appeal No. 84, is 
'" dismissed with costs. P | 
Chatterji, J.—1 agree. 
A; SM ~ ` Order accordingly. | 
(1)35 Ind. Oas 468;1:Pat. L.-J, 232; 20:0. W. N. 
- 829: 3 P. L, W. 62 (F. B). 
PU Ind, Cas. 719; 4.Pat. L. J. 20; .(1918) Pat: 
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. PATNA HIGH COURT. 
. APPEAL,ÀGAINST APPELLATE DECREE 
No. 1560 or 1926. . 
May 29, 1929, | ; 
Present :—Mr. Justice, Wort and 
| Mr. Justice James. - «Ci; 
Musammat TABERA— PLAINTIEF 
APPELLANT . | 
PE _ versus p 
AJODHYA PRASAD, MINOR AND ANoTSE2—~ 
DEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 123, 129 
—Gift by Muhammadan to Hindu, whether governed 
by Muhammadan Law or s.1238—Oral gift with pos- 
session, validity of—Bengal, Agra and Assam Civil 
Courts Act (XII of 1887), s. 87. , 

The rules of Muhammadan Law should be applied 


5 


“to test the validity of a gift made by a Muhammadan, 
whether the gift be madetoa Hindu or to another 


of equity; justice dnd 
Bengal, Agra and 
Assam Oivil Courts Act. [p. 403, col. 1.] 

An oral gift by a Muhammadan to a Hindu, which 
is completed by delivery of possession to the donee, 


Muhammadan, as aprinciple - 


is, therefore, valid notwithstanding the provisions of 


s. 123 of the Transfer of Property Act. [ibid.] 
Kalidas Mullick v. Kanhaya Lal Pandit (1) and 


Azim-un-nissà Begum v. Clement Dale (2), referred 


to. 
Appeal against a decree of the District 
D Patna,. dated the 27th August, 


Messrs. Muhammad Hasan Jan and G. 
Muhammad, for the Appellant. 


.. Messrs. B. P. Jamuar, C. P. Sinha and 
-Surju Prasad, for the Respondents: . 


JUDGMENT. , 

Wort, J.—A number of points were 
argued in this .case, but the question 
resolves itself to one as to whéther the 


Muhammadan Law applies tothe gift under 
-which the defendant in this case claima 
title. 


The plaintiff was a lady who received 
on lst June, 1919, a gift of the property 


-in suit from her father, he having purchaà- 


ed the property by a registered deed of 
sale, dated 218t August, 1914. . 
In the first place there isno doubt that 


.the Muhammadan Law applied to this gift 


to the plaintiff ; and it must be held, apart 
from certain. considerations to which [I 
shall presently refer, that the gift was not 


perfected in the sense that no delivery of 


possession was given to the plaintiff: The 
defendant also obtained. a gift: of the 


. property in the year 1318 équivalent to 
. 1911 from the vendor of the plaintiff's father, 


-the vendor 
‘Abdullah. That gift was certainly perfect- 
°, ed -by delivery .of: possession : beacause’ it 

- Kas been found ss a fact by the learned 
‘Subordinate Judge that possession hag 


4 
í 
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been given at the time the gift was made. 
As I have already said, the case resolves 
itself to the question of 
Muhammadan Law applied to thegift to the 
defendant, because, ifit did, then in the 
circumstances of the case the defendant 
had a valid title anda title prior to that 
of the plaintiff's. The question arises by 
reason of the fact thatthe vendor of the 
plaintiff'8E father being the donor to the 
defendant was a Muhammadan while the 
defendant isa Hindu; and it is argued 
-by Mr. Hasan Jan on behalf of the appel- 
.lant that the Muhammadan Law did not 
apply to that gift, the ordinary law being 
.applicable and that the defendant obtained 
no title because there was no registered 
. deed under the provisions ofthe Transfer 
of Property Act. 

It is, however, argued on behalf of the 
appellant that the plaintiff's title is a valid 
, one, inasmuch as the plaintiff's father when 
: making the gift did all that he could in 
_the circumstances and, therefore, the actual 
perfecting of the gift by delivery of pos- 
“session was excused. For that proposition 
Of law reliance has been placed on the 


' decision in Kalidas Muilick v. Kanhaya — 


Lal Pandit (1). That wasa case between 
Hindus, butitis argued that the principle 
there laid down is also applicable to cases 
between Muhammadans, It was decided in 


-that case that where in any gift the donor 


supports the gift, the person who disputes 
it claiming adversely to both donor and 
donee, the gift isnot invalid forthe mere 


-réason . that the donor has not delivered : 


possession ; and where a donee is under 
.the terms of the gift or sale entitled to 
possession there is no reason why such gift 
-or sale, though not accompanied by posses- 
sion, whether of moveable or immoveable 
. property should not operate to give the 
. donee a-right to obtain possession. As- 
‘suming for.a moment that the principle 
laid down’ in the authority quoted above 
does apply, then undoubtedly it might be 
‘said that the plaintiff's title here was a 
, valid one; but in my judgmentI have the 
‘gravest doubt whether the principle laid 
down in the case cited above applies toa 
: case wherein one view the donor himself had 
..mno valid title. It would seem that in this 
,case if there was a valid gift to the 

defendant, then Muhammad Abdullah had 
no property to pass by his sale to the 
plaintiff's father. Consequently the plaint- 
iff's father had no title and no title 


|, (D ILOLI21. I1 A, 218; 4 Sen P, 0,7, -578 ` 
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could be passsed onto the plaintiff, his 
daughter. But itis unnecessary to decide 


‘that question, because it is obvious that 
even assuming for the purpose of argu- 


ment that the plaintiff's title wasa valid 
one, yet if it can be shown that the 


: defendant's title was a valid one being a 


prior title, the plaintiff's case must be . 
defeated in any event. l 
Mr. Hasan Jan on behalf of the appel- 
lant argues that under the Bengal, Agra 
and Assam ivil Oourts Act (XII of 
1887), s. 57, the Muhammadan Law does not. 
apply to the gift made by a Muhammadan 
Abdullah tothe defendant,a Hindu. The 
section runs thus: ; 
“Where in any suit or other proceeding 
it is necessary fora Civil Court to decide 
any question regarding succession, inherit- 
ance, marriage or caste, or any religious 
usage or institution, the Muhammadan Law 


. In cases where the parties are Muhammadans 


and the Hindu Law in cases where the 
parties are Hindus, shall form the rule of 
decision except inso far as such law has 
by legislative enactment, been altered or 
abolished.” 


It is admitted that that part of the 


section does not apply, but it is argued 


that sub-s. (2) is applicable to the cireum- 
stances of this case. That sub-section pro- 


or by any other law for the time being in 
force, the Coürt shall act according to 
justice, equity and good. conscience, 
It is argued that assuming that this is 
a case which comes within sub-s. (2), that 
sub-section must be read in conjunction with 
sub-s. (1) which says in explicit terms that 
thatthe Muhammadan Lawshall apply where 
the parties are Muhammadans. It is argued 
by Mr. Hasan Jan that the defendant being 


. & Hindu whose donor is a Muhammadan, the 


Muhammadan Law should not apply. There 
is one case which will appear to give some 
sort of sanction to this argument and that is 
the case of Azim Unnissa Begum v. Clement 
Dale (2). Therein the course of his judg- | 
menton the question whether the Muhamma- 
dan rule of law applied or whether the Hindu 
Law applied, the learned Judge said in 


"The gift inthis case was bya Muhamm 


“dan to'a Muhammadan.”. l 


It might be argued from this decision that 
where both parties are not Muhammadans, 
the Muhammadan Law would not apply. It 


. (2) 6 M, HQ. 408, 


1931. O, 1986 


is obvious that the learned .Judge.did. not ` 
decide that question expressly and it is not © 


a clear authority on the point which has to 
be determined in thiscase. This case must 
be decided on first principles in the absence 
of authority. Judging the matter in that 


Way, it seems to me that it cannot be argued ` 
that the Muhammadan Law does not apply 


ina case of this kind: The gift was by a 
Muhammadan and it was a giftof his immove- 
able property and in the case of a Muhamma- 
dan it seems tome that the only test which 
could possibly be applied as to the validity 
of the gift would be whether he had com- 
plied with the law which governed his 
relations. in matters of that kind. It is 
difficult to give definite or express reasons 
for the decision at which Ihave arrived, 
but,in my opinion, undoubtedly in thia 
case. the Muhammadan Law did apply, and 
that being so, the gift having been perfected 
by delivery of possession tne defendant who 
had his title prior to that of the plaintiff is, 
therefore, entitled to succeed in the action. 
In these circumstances for the reasons 


which I have stated, in my judgment, the- 


appeal must be dismissed with .costa. 

James, J.—Ilagree. There appears to me: 
to beno doubt that the rules of Muham- 
madan Law should bs applied to 
test the validity of a gift. made by & 
. Muhammadan, whetherthe gift be made to a 
Hindu or to another Muhammadan, as a, 
principle of equity, justice and good con- 
science under 8, 37, Bengal, Agra and Assam: 
. Civil Courts Act. Under the rules of Muham- 


madan Law, & Muhammadan is entitled. 


to make a gift to any donee irrespective of 
age,sex or creed; and he may mak» that 
gift by an oral transaction which is completed 
by delivery of possession of the property. It 
is conceded on behalf of the appellants that 
therule of Muhammadan Law would apply if. 
the gift werefrom one Muhammadan to an- 
other, but it is argued that this case should 
be regarded as governed by the provisions of 
8. 122 in Oh. VII; Transfer of Property Aot, 
because the donee was a Hindu. Bat s. 12» 
ofthe Act expressly provides that nothing 


in Oh. VII shall be deemed to affect any rule. 


of Muhammadan Law, anc since under the 
rules ofMuhammadan Law a person governed 
by thatlaw may make a valid gift to a Hindu 
by an oral transaction which is perfected by 
delivery of possession, to apply the pro- 
visions of s. 123 to render invalid a gift. 
made in.this manner would have the effect 
of making the section abrogate a rule of 
Muhammadan. Law,in spite of the express 
proyieions of s. 129, . I agree, therefore, that 
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the oral gift to the Hindu donee - should be 
treated as valid, from which it follows that 
the title.of the plaintiff's vendor had passed 
before the plaintiffs purchase, and his suit 
must be dismissed, 

A. Appeal dismissed. 
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PATNA HIGH COURT. 
FULL BENCH. 
' APPEAL FROM APPELLATE. DEOREE 
No, 712 or 1927. 
January 29, 1930. 

Present:— Justice Sir Jwala Prasad, KT., . 

^. Mr. Justice Ross and Mr. Justice Wort. 
TILAKDHARI SINGH AND OTHERS. 
DEFENDANTS—APPELLANTS 
versus l 

KUMAN DAS—PLAINTIFPE —RESPONDENT, | 
. Bengal Tenancy Act (VIII of 1885), ss. 8.18) (9,5 | 
(2)—‘Holding’, meaning of —Homestead belagan land, 
whether part of holding—Presumption—Question whe- 
ther one of fact or law—Transfer of homestead land 
—Landlord's right to eject. 

There is no presumption that belagan .homestead. 
lands are not part of a raiyati holding.' It is a ques- 
tion of fact and not of law, as to whether a particular 
belagan homestead Jand is oris not part of the: 
ravyat's holding, and this is to be. determined upon. 
s facts and circumstances in each case. [p. 405, col.. 


“Ramji Prasad v. Mohammad Anwar Ali Khan (1); 
overruled. un 
Dip Narayan. Singh v. Bhim. Mandal (2), relied. 
upon. 
Where a homestead belagan plot forming part of 
a tenant's holding in a certain khata number was sold: 
to the defendant and the tenant subsequently trans- 
ferred the agricultural lands in the village and took; 
up his residence in another village and the landlord. 
E a suit for possession of the homestead 
ands; l f 
Held, that the landlord was entitled to recover: 
possession as there was an abandonment of the entire: 
holding. [p. 407, col. 1.1 ; 

Per JwalaPrasad, J.— All that is required for a “hold- 
ing’ is- that it should consist of a parcel or parcels of 
land whether rent-paying or rent-free held by a raiyat: 
and forming the subject of a separate -tenancy. 
homestead belagan land included in the holding: is 
held by the tenant for the purpose of cultivating the. 
rest ofthe.lands in that holding and such a land is' 
not only a part of the holding but is inseparable from 
the rest of the lands in that holding. | p. 405, col. 2. 

Appeal from a decision of the Subordi- 
nate Judge, Purnea, dated the 27 th of April, | 
1927, reversing that of the Munsif, Purnes, 
dated the 6th of April, 1926. ; ` 

This appeal was referred to,the Full Bench 
by Das and James, JJ., by their order No. 
7, dated the 20th of September, 1929, ; 

Messrs. N. N. Sinha and B. P. Sinha, 
for the Appellants. . 

Messrs. P.C. Manuk,¢S.C. Bose 


and | 
Sambhu Saran, for the Respondent. i 
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". JUDGMENT OF THE FULL 
"BENCH. 

, Jwala Prasad, d.—Tbis Full Bench 


has been constituted on account of a re- 
ference made by a Division Bench of this 


‘Court and the point of law referred to for. 


decision has been formulated as follows :— 

“Is there a presumption that belagan 
homestead lands are tot part of raiyati 
holding ?" ; 


The point arose in connection with Second 


Appeal No. 717 of 1927, Therefore, under. 
the rulesof this Court the whole appeal 
has been referred to thisBench for decision. 

The plaintiff owns 16 annas istamrari 
mukarrart interest in Mouza Mohanpur, Die- 
trict Purnea, and is thus the sole landlord 
‘of the villsge. One Musammat Ratni was a 
tenant in that-village. During the survey 
and settlement ‘operations her name was 
entered against khata No. 240 which com- 
prised several plots. She died in 1316 Fasli 
(1909) and was succeeded by her nephew 
Kutai Hajjam who came to bein posses- 
sion of the aforesaid khata No. 240, In 
that khata plot No. 563 measuring “ll acre 
was recorded as homestead belagan in the 
name: of the said Musammat Ratni; and 


the remaining plots measuring 5.7 acres 


were recorded as agricultural lands. Kutai 
Hajjam sold to defendants Nos. 1to:3 the 
homestead belagan plot No. 563 by a kobalay 


dated the 19th June,-1913, and the: agri-. 


cultural plots in that. khata except plot 


No. 158 by kobalas, dated the 19th June; 


1913, and 15th July, 1919. With respect 
to plot No. 158 he executed an usufructuary 


mortgage in favour:of Bhola Singh and. 
Thus, Kutai Hejjam trans-. 


Nema Bipngb. TI] 
ferred all the lands in khata No. 240 and 
ceased to be in possession. He also left 
the village. ; 


The plaintiff then in 1995 instituted two 


separate suits to eject the transferees: (|) 
Suit No, 81 in respect of the homestead 
belagan plot No. 563 against the appellants 
and (2) Suit No. 82 agairst the appellants and 
ihe mortgagees of plot No. 158 as well esthe 


tenant. Kutai- Hajjam; Both there suits 


were dismissed by thé Munsif, but on 
appeal were decreéd by the Subordinate 
Judge of Purnea by his judgment, dated 
the 27th of April, 1927, 

. In Suit No. 82 thé learned Subordinate 
Judge held that Kutai Hajjam transferr- 
ed all the khasrá: plots of khatá No, 240 
and is not ‘in--posseséion of any portion of 
the holding and he left thé village without 
making any arrangement for payment of 


the yent,*‘end hehe it-is a ‘clear case 
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of abandonment. He accordingly gave 4 
decree for ejectment ofthe defendants from . 
all the jote lands in khata No, 240. Against . 
that decree no -appeal has been filed 
in this Oourt and it has become final . 

As regards Suit No. 81 the learned Sub- 
ordinate Judge held that the homestead 
belagan plot No. 563.in question though 
entered in one khata in the survey Re- 
cord of Rights was not part of the tenant's. 
holding and the transfer of it without, 
the landlord’s consent wasinvalid and 
hence the plaintiff was entitled to eject 
the defendants. Against this decision the 
defendants have come up to this Court 
in second appeal. 

The defendants, who are appellante, con-. 
tend that the land purchased by them plot 
No. 563 was only a part of one holding 
entered in survey Record of Rightsin khata 
No. 240 and hence the plaintiff is not entitl- 
ed to eject them, the entire lands of that 
holding not having been transferred to. 
them. This contention is based upon the: 
plea taken in para, of the - written. 
statement where it is stated: “As these. 
defendants aré purchasers of a portion of: 
the joie a suit of eviction cannot proceed." 
Both the Courts below held that the home- 
stead plot No. 563 in dispute is not a part. 
of the holding but that it is a separate 
holding by itself and, therefore, the trans- 
fer of it by Kutai Hajjam in favour of the 
defendants constituted a transfer of the. 
whole holding. This finding is not based. 
on evidence on the record but upon an 
Observation inàde in a decision of this 
Court in Ramji Prasad v. Mohammad Anwar 
Alt Khan (1) to the effect that a holding is - 
“a parcel of lands for which a definite con- 
tract for rent has been made" and, therefore, 
a belagan homestead land which is rent free 
and for which there is no contract for pay- ` 
ment ci rent cannot be a part of a holding, 
Both the Oourts below felt themselves 
bound by the definition of “holding” given - 
in the aforesaid decision and were con- 
strained to-hold that the belagan plot No. : 
963 in Suit No. 81 was no part of the hold-. 


.ing Kutai Hajjam bearing khata No, 210, - 


and the Munsif expressly stated that but 
for the definition of “holding” given in the . 
aforesaid decision of this Court he would 
have held that a holding may be comprised. - 
of rent-paying land as well ss land for. 
which no rent has been charged; S 
Mr. Nirsu Narain Sinha on behalf of th 
appellants says that the aforesaid view - 
taken by the Munsif is correct and. th 


- 


(0 43-18d. Oad, 377; (1917) Pat, 360; 2 P. L: W, 2995. 
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definition of “holding” given in the deci- 
8100 of this Court referred to above is not 
correct. Reliance was placed upon a deci- 
Bion of this Court in the case of Dip 
Narayan v. Bhim Mandal (2), where it was 
held that the fact that a khata number con- 
sists of nakdi, bhaoli and belagan plots and 
that the total area of these plots is separate- 
iy mentioned and the total cash rental of 
the nakdi plot is shown does not create a 
separate holding as to each of these kinds 
of plots, and that it has been the practice 
and custom of the Settlement Officer to 
show a separate tenancy for a holding 
under a single khata number and that a 
khata number will never consist of more 
than one holding. 

: Reference bas also been made to rule 
No. 128 of Volume I, page 48 of the 
Technical Rules of the Settlement Depart- 
ment which requires that when lands 


covered by houses form part and parcel of: 


a raiyat’s holding together with agricul- 


tural lands, all should be included in one. 


khatian slip for-the holding and: when landa 
covered by houses are not included in an 


agricultural holding, they may be entered. 


separately in a continuous khatian slip for 


the whole village site, if this be convenient; ` 


but details of occupancy must always be 
entered against each plot number. In 
accordance with this direction the lands 
held by Musammat Ratni which wera after 


her death inherited by Kutai Hajjam were 


entered in the survey Record of Rights 
under one khata No. 210 and plot No. 563 
in question was shown as belegan home- 
stead and the presumption of the entry 
in the Record of Rights is that ithe 
homestead plot No. 5€3 is. a part of the 
holding of the tenant and this land along 
with the agricultural lands detailed and 
described in the said khata constituted 
one holding, A holding" has been 
defined in el. (9) of s. 3 of the Bengal 
Tenancy Act to mean ‘fa parcel or parcels 
ofland held by a raiyat and forming the 
subject of a separate tenancy.” Therefore, 
both the agricultural and the homestead 
. belagan lands entered in khata No. 240 

formed the subject of one separate tenancy 
and the belagan homestead plot No. 563 and 


theremaining agricultural- lands -were not. 


two separate tenancies. i 
The word ‘raiyat’ mentioned in tbig 
definition has beea defined in 8.5, cl. (2) 
as meaning "primarily a person who has 
acquired aright to hold land for the pur- 
(2) 101 Ind. Cas, 511; 8 P. L, T. 564; A, I, R, 1927 
Pat. 207, 
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pose of cultivating it by himself. or by 
members of his family; or by hired’ servants 
or with the aid-of partners, ‘and’ includes 
also the succeassor-in-tnterest: . of. persons 
who haveacquired 8uch a right". Therefore; 
the {homestead land {frécorded ‘as ‘included 
in the holding of the ra?yat must be deemed 
to have been held by the raiyat lor the 
purpose of cultivating the lands in that 
holding. such as for the- purpose of storing 
the produce of the land, keeping cattle and 
implements of cultivation aud residence. 
A ‘raiyat’ isa particular class of tenant 
as, mentioned in s. 4 of the Act, and a 
‘tenant’ has been defined in s.3, cl. (3) 
to mean "aperson who holds land under 
another.person, and is, or but for a special 
contract would be, liable to pay rent for 
that land to that person." Therefore, by a 
special contract a tenant holding land may 
not have to pay any rent’ for the land held: 
by him and thus a homestead land may be. 
held belagan or without rent asa part of a 
holding consisting -of rent-paying lands, 
This was over-looked in the case of Ramji. 
Prasad v. Mohammad Anwar Ali Khan (1) 
where it was stated that a holding ia a 
parcel of lands for which a definite contract 
for rent has been made.and, therefore, a 
belagan homestead land cannot be a part 
of a holding. All that-is required for a hold-: 
ingis that it should consist of a parcel or 
parcels of land whether rent-paying or- 
rent-frea held by araiyat and forming the 
subject of a separate tenancy ; and a home- 
stead belagan land included in the hciding 
is held.by the tenant for the. purpose of: 
eultivating the rest of the lands in that 
holding and such a land is not only a. 
part of the holding but is inseparable 
from the rest of the lands in that holding, 
There ig, therefore, no presumption that 
belagan homestead lands are not part ofa 
raiyati holding, and the question referred 
to this Court by the Division Bench must be 
answered inthe negative. It is a question 
of fact and not of law, as to whether a 
particular belagan homestead land ise or is 
not part of the ra?yats holding, and this is 
to be determined upon the facts and eyi- 
dence in each case. In the case with which 
we are dealing the Munsif held that there 
is no evidence as to the inception of the ~ 
original. tenancy and there is nothing to 
show whether the said homestead belagan 
plot No. 563 and the restof the lands form- 
ed the subject of ore or twotenancies ab 
their inception. The Record of Rights “is 
the only evidence in“ the case and that 
raises a presumption along with the direc: 
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tions given in r. 128 of the Technical 
Rules of the Settlement Department, that 
the said plot was a part of the tenant's 
holding in khata No, 240 and that it is in- 
separable from the cultivated lands. . 

Therefore, Mr. Nireu Narain Sinha argues 
that the defendants in purchasing the 
homestead land by the kobaía, dated the 
19th of June, 1913, purchased only a por- 
tion of the holding of Kutai Hajjam and 
not the entire holding and as such they can- 
not be ejected by the plaintiffs, for in 
order to enablea landlord to eject the pur- 
chaser of a non-trnsferable holding the 
transfer must.be in respect of the entire 
holding and not of a portion thereof. | 
"^ Mr. Manuk appearing on behalf of the 
plaintiff-respondent says that this may be 
so, but as a matter of fact the tenant of the 
holding Kutai Hajjam has transferred all 
the lands in ,the holding, inasmuch as the 
agricultural lands in that holding were 
transferred by kobalas, dated the 19th June, 
1913, and 15th July, 1919, to these very 

defendants and a smali plot No. 158 by 
“menang of a sudbharna, dated the 20th 
December, 1922, to Bhola Singh and Naina 
Singh and that the original tenant abandon- 
ed the holding taking up his residence in 
another village. He refers to the decision 
of the Subordinate Judge in Suit No. 82 
brought by. the plaintifis against these 
defendants, the: aforesaid mortgagees and 
the tenant Kutai | Hajjam, disposed of by 
the same judgment by which. Suit No. 81 
was disposed of. He says that in that case 
ib has been held that the tenant Kutai 
Hajjam &bandoned his holding. Thus, Mr. 
Manuk contends that all the lands held by 
Kutai Hajjam including the homestead 
land in question have been transferred by 
him and he is not in possession in respect 
of any portion of the holding. He has also 
left the village. Therefore, the defendants 
cannot resist the claim of the plaintiff to 
eject thêm. 

Mr. Nirsu Narain Sinha on behalf of the 
appellants resists this contention of Mr. 
Manuk and says that upon the form of the 
pleadings the plaintiff i8 not entitled to 
succeed inthis suit and ask for ejecting 
thedefendants upon the ground urged by 
Mr, Manuk. To that Mr. Manuk replies 
that the scope ofthe plaintiff's suit is wide 
enough to cover his contention. In the plaint 
it is simply said that the defendants by 
their purchase of the homestead land did 
not acquire any right in it and the plaint- 
iff is entitled to eject them. , 1t is not stated 
whether-the homestead land is & separate 
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holding or part of khata No.240. Inthe 
written statement the defendants stated 


thatthe said land was a portion of their 


entire jofe and consequently the suit for 
eviction cannot proceed and the plaintiffin 


“ evidence showed that all the lands held by 


Kutai Hajjam were transferred and that he 
had left the village abandoning his hold- 
ing, which has been found as a fact by the 
Court below in this very judgment which 
has dealt with both the suits of the plaintiff 
Nos. 81 and $2. Undoubtedly, upon the 


facts found the plaintiff is entitled to 


succeed. Not only that, but upon the evi- 
dence given in this case which shows that 
all the lands in khata No. 240 have been 
transferred and that the defendant has left 
the village and abandoned the holding, tne 
plaintiff is entitled to evict the defendants. 
Mr. Manuk 'says that he. was compelled to 


‘bring two suits separately in view of the 


definition of ‘holding’ given by this Court 
in the year 1917 in Ramji .Prasad Sahu 
v. Mohammad Anwar Ali Khan (1) 
He instituted two separate suits to eject the 
transferees of the lands held by Kutai 
Hajjam in 1925 and the Munsif disposed 
‘of them in 1926 and he preferred his appeal 
in the lower Appellate Court in1926. Till 
then the decision in the csse of Dip 
Narayan v. Bhim Mandal (2) was not de- 
livered, being dated 9th February, 1927. 

In these circumstances, the plaintiff wes 
right in bringing two suits separately. They 
were tried analogously, and his present 


. euit must now be considered as having 


been validiy laid and it must be decided 
upon the facts actually found by the Court 
below, which have become conclusive, It 
will be anomalous that the plaintiff will 
now bein possession of all the culturable 
lands of the holding and the defendants in : 
the present suit would be allowed to hold 
possession of the homestead land for which 
no rent is payable and which was insepar- 
able from the agricultural lands in the 
holding and was held for facility to culti- 
The result will be that 
the defendants will be in possession of the 
homestead plot No. 563 not as raiyats, 
holding the land for the purpose of culti- 
vating it within the definition of the word 
‘raiyat’ in the Bengal Tenancy Act, they 
not being in possession of any portion of 
the culturable land of the holding in khata 
No 240 The contention seems to be sound, 
The effect of the transfer of the homestead 
belagan plot No. 563 in the present suit 
and the finding of the Court below in the. 
analogous Suit No. 82 that there has bee 


c 
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an abandonment of the holding. the original 
tenant comprising the agricultural portion 
thereof, constitutes an abandonment of the 
homestead plot No. 563 as welL. Even if the 
homestead belagan plot No 563 was a part 
of the original holding of the tenant, khata 
No, 240, it was according to the finding of 
the Oourt below anon transferable hold- 
ing and the defendants cannot drive any 
title by virtue of their transfer in respect of 
the said. plot as against’ the landlord. 
‘Therefore, they cannot resist the suit of 
‘the plaintiff to eject tham from the home- 
‘stead plot, in as much as the tenant is not in 
' posséssion of any portion of the holding and 
he has been held to hava abandoned. The 
two suits were tried together by consent of 
parties and the same evidence was led in 
respect of both of them, The plaintiff in 
“nis. evidence. clearly proved that the de- 
fendant had transferred all his lands in- 
cluding the homestead plot and has left the 
village and is residing elsewhere. ; 
. The result is that.6hs appeal should be 
dismissed, In.this.view of the matter it 
was’ not necessary to dacide the question 
referred to the Full Bench, namely, “Is 
there a presumption that. belagan home- 
stead lands are-not pari of a raiyati kold- 
ing”; but for a decision of this Court in 
Ramjt Prasad Sahu v. Mohammad Anwar 
Ali Khan (|) according to which the home- 
stead belagan plot although entered asa 
part of the holding in the survey Record of 
Rights is not really a part of it because 
norent is payable for it. This defni- 
tion of ‘holding’ as already shown is 
contrary to the definition of it given 
inthe Bengal Tenancy Act and i8 mis- 
leading and ;in fast, as submitted by 
Mr. Manuk, his client was misled and in- 
stituted two separate suits for ejecting 
. the defendants from tke homestead land 
and the agricultural plots included in the 
same khata. In order io clear up the 
. position created by the aforesaid decision 
of this Court in 1917 it was necessary to 
decide the question referred to us. 
The result is that the, zppeal is dismissed 
with costs. 
Ross, J.—I agree. 
Wort, J.—I agree, 
A. Appeal dismissed. 
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PATNA HIGH COURT. 
CivinL Reviston No. 220 or 1023. i 
August 8, 1929. . ' 

Present :—Justice Sir Jwala Prasad, KT.' 
BHADO MANDER —PATITIONSRE '- 
VETSUS E 

KHODABUX AND OTHERS—ÜPPOSITB : ' 


PARTY. 
‘Execution of decree—Executing Court, power of, 
to refer to judgment and pleadings to interpret 
decree—Decree against mutawalli—Liability of mosque 
property—Civil Procedure Code (Act V of 1908),5. 115, 
0. XXI, r. 68—Claim order-—Reviston. ; 
The Executing Court can interpret a decree by 
referring to judgments as wellas pleadings in the 
case. [p. 408,col. 1.] i 
` Baij Nath Sahay v. Gajodhar: Prosad (1), referred. 
to. 
A decree passed against a person asthe mutawalli 
of a mosque may be executed against the mosque 
property even though there is nó express direction in 
the decree that the mosque property would be liable. 
ibid] 
l An order passed under O. XXI, r. 60, Civil Proce- 
dure Code, releasing an attachment, can beset aside 
in revision if it ismade upon a misreading of 
the decree upon erroneous views. [ibid,] ; 


Civil revision from an order of the Second 
Munsif, Bhagalpur, dated the 28th January, 
1929. ME a 

Mr. S. C. Mozumdar, for the Petitioner. - 

Messrs. Khurshed Husnain and H. R. 
Kasimi, for the Opposite Party. i 

JUDGMENT.—This is án application 
against the order of the Munsif of Bhagal- 


pur, dated 28th January,” 1929, in a claim 


case under O. XXI, r. 58, in a litigation 
between the petitioner and Shaikh Khoda- 
bux and Shaikh Hassan described as 
mutwallis of the mosque at Ishdkchak. 
Bhado Mander obtained a decree for pos- 
session declaring his occupancy right in 
the land in suit which appertained to the 
mosque as well as for costs. He obtain- 
ed delivery of possession in execution of 
the decree, and has applied for execution 
for ‘the realization of the costs'awarded to 
him, He has soughtto attach the rents due 
to the mosque from himself. The claim- 
ants, the opposite party, object to the 
attachment of the rents claiming the same 
to belong to and payable to them, on the 
ground that they are the mutwallis of the 
mosque not Shaikh Khodabux and Shaikh 
Hassan the judgment-debtor, The Court 
below has upheld their contention‘and has 
allowed the claim. The ground urged by 
the Court below is that ‘the decree does not 


. show that the mosque is the judgment- 


debtor or even that the above named 
judgment-debtors: in the 
capacity of the manager of the mosque." 

' The Court below. has.misread the-decree . 


6:55. ' 
ib" question. Therein Shaikh "Khodabux 
and Shaik Hassan are described as mutwallis 
of the,mosque. The Court below has miss- 
ed that in the judgments of the case both 
of_thé;-trial and the Appellate Courts (Exe. 
A and, AJ); the case was ‘tried against 
Khodabux and Shaikh Hassan as managers 
of the mosque, they being admitted to be 
go by the parties to the suit. 
^^ The:;Oourt below, however, says that it 
‘could not. go behind the decree and inter- 
"pret it in the light of the judgment, -Here 
“also the Court below is wrong. The Execu- 
‘ting Court can interpret a decree by referr- 
“ing, to judgments as: well as pleadings 
in the case: vide. Baij Nath Sahay v. Gaja- 
dhar Prosad (1. ^ ` ; 
*- Therefore, the: order of. the learned 
Munsif is based upon a misapprehension of 
‘facts and law. | 
' The learned Advocate on behalf of the 
-Oopposite. party contended that there was 
^no direction inthe decree that the mosque 
‘property would be liable. I donot think 
this is necessary. The mosque was repre- 
Bented in the litigation which terminated 
n the decree in. question through its 
mutwallis Shaikh Khodabux and Shaikh 
Hassan. 7 . MN i 

, lt is also contended: that the order of 
the Munsif is final and is not capable of 
revision, and that the only remedy open 
.to the. petitioner is to institute a suit. 
Reference is made to r. 65, O. XXI, Civil 
Procedure.Code. That rule doeë not apply 
to the present case where the order of the 
Muneif is passed upon a misreading of 
the decree and upon his erroneous view 
that the judgment of the case could not 
be referred to for the purpose of inter- 
preting the decree. Admittedly the rent 
Sought to be attached by the decree holder 
in bis hands belongs to the mosque, and 
the judgment-debtors being the mutwallis 
have a right to realize the came as a 
debt due to the mosque. The decree holder 
has a right. to attach the same in execu- 
tion of bis decree. The order of the Court 
below is without jurisdiction: vide Nainu 
v, Bhupendra Nath Rakhit (2), - | 

The result is that the order of the Court 

below is set aside and the claim of the 
opposite party is rejected. The attachment 
is not released and will continue and the 
execution will also continue. 

The application is allowed with costs, 

hearing fee one gold mohur 
to ue Application allowed. - 
(1) 58 Ind. Cas. 276; 1 P. L. T. 471. ` 

(2) 60 Ind, Cas. 616. 
( — 
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PATNA HIGH COURT. 
- APPEAL AGAINST APPELLATE DEGREE No, 700 

: . OF 1927, 
| August 14, 1929. AL 
Present : —Mr. Justice Fazl Ali and 

. Mr.Justice/Obatterji. | — 
Musammat RAMJHARI KUER AND 
ANOTBER—DEF&NDANTS=~A PPBLLANTS ` 


< Versus - 

‘GOKHUL SINGH AND OTBERS—PLAINTIFFS 

: — RESPONDENTS l 
. Legal Practitioners Act (XVIII of 1879), s. 28— 
Legal Practitioners (Fees) Act (XXI of 1926)—A gree- 
ment relating to fees not reduced to writing—Doctrine 
of part performance, applicability of —5uit for specific 
performance barred—Doctrine, whether applies— 
Retrospective operation of Statutes. M 

The doctrine of part performance cannot bein- 

voked for enforcing a contract which isnot in writ- ` 
ing if under the law such a contract is invalid if 
itis not in writing. The said doctrine’ cannot, 
therefore, validate an oral agreement relating to 
fees between a Pleader and his. client. [p. 409, col. 
2 
| M Gopal v. Tulshi Ram (2), relied on, 
- Provisions of the Legal Practitioners (Fees) Act 
XXI of 1926 have no.retrospective effect and do not 
govern agreements entered into before its operation. 
ibid | 

KT akhya Narayan Singh v. Kalyan Singh (1), 
relied on. 

If an action for specific performance becomes time- 
barred the plaintiff will be disentitled to seek his re- 
medy on the doctrine of part performance. Thecase 
might be different if a party seeks tq defend 
his position as a defendant. [p. 410,col. 1.] i 

Nand Lal v Dhanukdhari (6), referred to. 

An essential eondition for the application of the 
doctrine of part performance is that there are such 
actings of the parties as must be unequivocal and 
in their own nature referable to the agreement al- 
leged, [p. 410, col. 2.] 

Appeal against a decree of the Ad- 
ditional Sub Judge, Saran, dated the 12th 
February, 1927. z 

Mr. Hareshwar Prasad Sinha, for the 
Appellants. "M R 

Messre. Girindra Nath Mukherji and. B. N. 


Mitra, for the Respondents, 


JUDGMENT. | 

Chatterji, J.—This appeal arises out 
of a suit tor ejectment. The plaintiffs’ 
ease is that the land in dispute measur- 
ing lbigha 1lcottas and odd was given 
by the plaintiffs (who are the proprietors 
of the village where the disputed land 
is situated) to ore Nand Prasad, the 
deceased father in-law of defendant.No. 1 
who used to practice as a mukhtear at 
Sewan, as Jageer K hidmatiin lieu of work in 
connexion with the plaintiffs’ cases in the. 
Civil snd Criminal Courts at that station, 
The said mukhtear having died, the plaint- 
ifia claim that.they ‘are entitled to re- 
sume possession. Jt is alleged that the 
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land wasrecorded.as Jageer Khidmati land . 


jn the Cadastral Survey but wrongly record- 
ed in the revisional survey in the names 
n nain Nos. l-and 2 ae their kasht 
anda. Ee ELS : < 

The defendants pleaded that the land 
in dispute was not their eervice tenure 


but was their ancestral kasht land. Both. 


the Courts concurrently held that the entry 
in the'revisional survey was wrong and 
that the disputed land wae the service 
tenure of Nand Prasad mukhtear. 
Munsif, however, dismissed the suit on the 
ground that it had been brought more 
than twelve years after the death of Nand 
Prasad; while the Subordinate Judge in 
appeal found that Nand Prasad died in 
May, 1916, that is nine years, and not 
twelve years, prior to the ‘institution of 
the suit and in that view decreed the 
claim. | 

It is urged by the learned Advocate for 
defendants Nos, 1 and 2 who are the appel- 


lants before us.that the alleged agree- 


ment between the plaintiffs and the mukh- 
tear is in contravention of s. 28, Legal 


Practitioners Act, and as such is not valid. 


in law and “cannot be given effect to. In 
reply it is contended on bebaif of the 
plaintiffs respondents that the equitable 
doctrine of part performance would enable 
evidence to be given asto the nature and 
terms of the agreement. . 


^ Section 28, Legal Practitioners Act (XVIII 
of 1879), runs as follows: 


“No agreement entered into by any 
Pleader, mukhtear or revenue agent with ` 
any person retaining or employing him, 


respecting the'amount and manner of pay- 
ment for. the whole or any part of any 
past or future services, fees, charges or 
disbursements in respectof business done 
or to'be done, by ‘such Pleader, mukhtear 
or revenue-agent shall be valid unless it is 
made in writing signed by such person, and 


is within fifteen days from the day on which: 


itis executed, filed in the District Court 
or in some Court in which some portion 
of the business in respect of which 


it has been executed has: been or is to be. 


done." - : 


This 'section'has been repealed by Act © 


XXI of 1926; that is, long-after the alleged 
agreement between the mukitear and the 
client and even after the institution of 
the present suit. It is setiled law that 
the legislative enactments have no retros- 
pective efiect unless expressly stated “to 
bs so'in the enactments themselves. Then 
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Singh v, Kalyan Singh (1), that the óorres-. 
ponding provisions of the repealing Act 


XXI of 1926 have no.retrospeoctive effect and’ ` 

do not govern agreements entered into - 
before its operation. This case further lays `. ` 
down that the provisions of s,-28,. Legal : 
-Practitioners Act (XVIII of 1479) are very 
wide and comprehensive and all agree-'- 
‘ments between a legal practitioner and 
“his client in respect of fees or remunera- . 


tion, whether in connexion with casts pend- 
ing in Court or cases not pending in Oourt 
come within the mischief of s, 28. This 
section provides that no ‘agreement shall. 
be valid unless it is reduced in writing’ 
signed by the legal practitioner and also 
filed in Court, If the document be reduc- 


ed to writing but is all the^same clothed. 
imperfectly in legal forms in that it was ` 


not filed in Court then the equitable doc- 


trine of part performance may be called ' 
in aid to supply the defects of lormsg,. .- 


Where there can be no valid contract unless 
it is reduced into writing, I do not think 
that the doctrine of part performance will 


be of any help. It has been held by their. 


Lordships -of the Allahabad High Court in 
a Full Bench case of Ram Gopal v. Tulshi: 


Ram (2), that the rule of equity can never * - 
be put forward -to annul a positive enacte- 


ment, and so. the doctrine of part perform- 


ance cannot override the provisions of the: `- 


Legal Practitioners Act. The same' view 
appears to have been taken by their Lord- 


ships .of the Privy Oouncil in John ‘H, - 


Arseculeratne v; Perera (3). 


t, 


. Under the law prevailing in Ceylon no: 7 


‘instrument affecting land -can be effected: 


except in writing signed and attested by 
a notary and two witnesses and it is also 


provided that no agreement of partnership" ^^ 
“shall be in force or avail in law’ unless ' 


itis in writing and signed. In a suit for 
dissolution of partnership the question 


arose how.far the question of part perform. - 
ance was.available to the plaintifis having. 


regard to the fact that the deed of part- 


‘nership was. unattested. Their Lordships. `. 
held that the defect in:the.agreement was . 


not;cured by the’ equitable doctrine of 


part performance and was ineffective to. 


pass any interest in the land. Where: 


‘writing is necessary for ihe purpose of' 


proving.a contract the defect of its absence 


1) 101 Ind. Cas. 559; 6 Pat: 614; 8 .P, b. T; 175; A: 


“I. R. 1927 Pat. 178. 


\(2) 116 Ind.Cas..861; A. L R. 1928 All, 641; 26 A. 
L; J. 952; 5L A. 79; Ind. Rul. (1929) AIL. 653. 
- (3) 111 Ind. Cas. 351; 


^h. 


x I. R. 1928 P. Q..273;.(1929) : 


ww J a t 
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may be cured if that contract has been gthat they ought to be allowed relief in 


acted upon provided the validity of the 
contract itself did not depend on the writ- 
ing. Now in the present case the validity 
of an agreement between legal practitioner 
and the client depends entirely on the 
writing. In the face of this stringent pro- 
vision of law Iam unable to see how the 
doctrine of part performance can have any 
application. A reference to the leading 
‘ease of Maddison v. Alderson (4) will make 
the position clear. E i i 
held as explained by Mukherji, J., in Ariff 
v.;Jadu Nath Majumdar (5), that where 
there was a'parol contract not provable by 
reason of s. 4 of the Statute of Frauds, 
which, however, did not avoid a parol con- 
tract but only barred the legal remedies 
which might otherwise have been enforced, 
if there had been such performance of it 
by some acts unequivocally referable to 
or indicative of the contract, a Oourt of 
" Equity would charge a party upon the 
equities resulting from the acts in execu- 
tion of the contract. As stated by Lord 
Selborne, L. O.,in that case, the contract 
is not a nullity but here under the Statute 
an agreement, if not reduced into writing 
is not valid at all, that is,is a mere nullity. 
The position would have been different if 
the validity of the agreement did not 
depend on the writing; but there was 
merely a defect in clothing the transac- 
tion with perfect legal forms. In such a 
case the doctrine of performance would cer- 


tainly come into play. 


Farther, it is settled law that if there 


be a part performance by the party seek- 
ing relict ice! will be admitted of the 
verbal contract in cases where an action 
for specific performance would lie: see 
Nand Lal v. Dhanukdhari (6). If, there- 
fore, an action for specific performance 
becomes time-barred a plaintiff will be 
disentitled to seek his remedy on the 
doctrine of part performance. The case 
might have been different if a party sought 
to defend his position as a defendant. Now 
a suit for the specific performance of the 
contract is ‘clearly time-barred (as more 
than three years have elapsed from the 
date of the death of the mukhtear), under 
Art. 113, Limitation Act; and, therefore, the 
plaintiffs are not entitled to come and plead 


-(4) (1883) 8 A:C. 467 at p. 473; 52L, J. Q. B. 787; 
49: 1. T. 303; 31 W. R. 820; 47 J. P. 821. 


"(5j 112 Ind: Oas. 865; A.I.R.1929 Cal. 101; 55 C. 
EP. L. 


1090; Ind. Rul. (1929) Oal. 47; 33 O. W. N. 333 
(6) 76 Ind. Cas. 42; A. I, R.1924 Pat. 244; 
F, 657; 2 Pat. L. R. 31. Wu cte 


* -— a 


In that case it was' 


ejectment 
performance. 
Lastly, an essential condition for the 
application of the doctrine of part perform- 
ance is that there are such actings of 
the partiesas must be unequivocal and in 
their own nature referable to the agreement 


on the doctrince of part 


alleged: Deb Lal v. Baldeo (7). Now there is. 


nospecific allegation in the plaint that the 
agreement was that the mukhtear would 
leave possession when he would not beable 
to render services or when he would die; 
Therefore, it cannot be said that the 
possession allowed to the mukhtear was 


. referable to the agreement that the posses- 


sion would cease with the non-performance 
of the sevices. In any view, therefore, it 
seems to me that the doctrince of: part 
performance cannot be successfuly invoked 
by the plaintiffs in the present case in order 
to succeed in this suit for ejectment, 

It must be distinctly understood that 


we do not hold that the deféndants have 


succeeded in proving that they are en- 
titled to hold the land at thé annual jama 
attested in the revisional Record of Rights. 
This record has been found by the final 
Court of fact to-be wrong. We do not 
interfere with that finding. What the 
proper rent will be must be the subject- 
matter of a separate. proceeding for assess- 
ment of rent, at the option of the plaintiffs. - 


The appeal succeeds on the question of ` 


law and the suit must be dismissed. In 
view of the fact that this point has been 
taken for the first time in this Court 


(this has been allowed to be raised, because. 


itis a pure question of law). Hach party 


, Shall bear its own costs throughout. 


Fazl Ali, J.—I agree. 

A. Appeal allowed. 

(7) 56 Ind. Cas. 277; 1 P.L. T. 354; 2 U.P.L. R; 
(Pat.) 100; (1920) Pat. 337. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DEGREE 
No. 1127 or 1927. 
Juns 12, 1929. 
Present:—Mr. Justice Das. 
CHAMAN MAHTO-—APPELLANT 
versus 
GANESH MAHTO AND OTHERS— 


RESPONDENTS 
Landlord and tenant—Suit for ejectment by lessee— 
Land recorded as ancestral holding of defendants— 
Onus of proof—Value of entries in Record of. 
Rights. ` t. dc Nr Tp Rus EG ES: m e a 


^ 
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The plaintiffs sued for ejectment on the basis of 3 
lease executed in their favour by the landlords. 
The holding was recorded in the Record of Rights 
as the defendant'sancestral holding. The trial Ju dge 
took the view that, having regard. to the lease, the 
burden of proef was on the defendants to show that 
the holding was their ancestral holding and decreed 
ejectment without considering the value of the Record 
of Rights: 

Held, that the trial Court was right in its view as 
to the onus of proof but acted erroneously in not 
considering the Record of Rights which was anim- 
portant piece of evidence. 

Appeal from a decree of the Sub-Judge, 
Purulia, dated the 50th Juna, 1997. 
^ Mr. S.C. Mazumdar, for the Appellant, 

Mr. Radha. Sham Chatterji, for the Re- 
spondents, | 

JUDGMEN'T.—In this-suit the plaint- 
iff claimed to recover possession of plot No. 
770 which is recorded in the Record of 
Rights as part of the ancestral holding of 
the defendants. The plaintiff sues upon a 
lease executed in his favour by the land- 
lords on 8th May, 1922. Thelower Appellate 
Court rightly took the view that having 
regard to the lease it was for the defend- 
ants to establish that plot No. 770 was part 
of their ancestral holding. Having discues- 


ed the evidence he has come to the conclu-. 


sion that the defendante have failed to 
establish their case, but the learned Jud ge 
has not referred to the Record of Rights 
which no doubt is a piece. of evidence but 
is an important piece of evidence. Had 
the learned Judge realised that the Re- 
cord of Rights was in favour of the defend- 
ants, I do not know what his conclusion 
would have been in the case. 

I would allow the appeal, set aside the 
judgment and the decree passed by the 
Court below and remand the case to that 
Court for disposal according to law. Coste 
will abide the result and will be dispos- 
ed of by the learned Subordinate Judge. 

A. Case remanded. 
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PATNA HIGH COURT, 
OIVIL APPEAL No. 182 oF 1928, 
November 6, 1929. 
Present:—Mr. Justice Das and Mr. 
Justice James 
MUSAHAR SAHU AN» ANOTHER—JUDG- 
MENT-DEBTOkS—~APPELLANTS 


VETSUS 
KISHUN NARAYAN PRASAD 
AND ANOTHER— DEOKRE HDLDERS— 
! . . RESPONDENTS. l 
Limitation Act (IX of 1908), 29,7, 8, Sch. I, Art, 183 


- 


MUSAHAR SAHU v, KISHUN NARAYAN PRASAD, 411 


—Order of Privy, | Council —Decvec-holder minor-- 


Execution of order—Limitation. 

Section 7 of the Limitation Act is controlled by s, 
8 ofthe Act, but Art 183 of Sch.lof the said Act 
is not controlled by s.8. [p. 412, col. 1) l 

here an order of the Privy Oouncil was made in 
November, 1915, one of the decree-holders who was 
aminor attained majorityin 1918, and an applica. 
tion for execution was made by him in 1998: * 

Heid, that the application was not barred. [ibid.] 

Hornsey Local Board v. Monarch Investment Build- 
ing Society (1), relied on. 

Appeal from an order oi the Sub- 
Judge, Muzaffarpur, dated the 13th August, 
1928. 

Messrs. A. P. Upadhya, Jaádubans Sahay 
and K, P. Upadhya, for the Appellants, 

Messrs. P. Dayal and Bhagwan Prasad, 
for the Respondents, 


JUDGMENT. 
Das, J.—On .30th November, 1915, 
the respondents obtained a decree for 
costa as against the appellants for 
Rs. 2,657, more or less. On the 31st March, 
1928, they applied for execution of the 
decree. The application was resisted on 
the ground that it was barred by limita- 
tion. The learned Subordinate Judge has 
taken the view that the application is 
within time and has directed execution to 
proceed. The judgment-debtors appeal to 
this Court. l 
Now it appears that one of the decree- 
hoiders was a minor who attained. majority 
in October, 1918. The learned Subordi 
nate Judge refers to s.7, Limitation Act 
and says that as one of the decree-holderg 
was minor and valid discharge could not 
be given without the concurrence of the 
minor, fime did not run ag against 
any ofthem until the minor decree-holder 
had attained majority. He has also refer- 
red to Art. 183 in support of his conclu- 
sion that the application is well within 
time. 
It appears to me that s, 7 does not 


‘help the decree-holders in this case for 


it is clear that that section is controlled 
by 8. 8 which provides that: “Noth- 
ing ins. 6 or ins. 7 applies to suits 
to eniorce rights of pre-emption orshall be 
deemed to extend, for more than three 
years from the cessation of the disability 
or the death of the person affected thereby, 
the period within which any suit must 
be instituted or application made" 
Illustration (b), s, 8 is very clear on 
the point. That illustration runs as follows: 
“A right to sue for an hereditary office 
accrues to A who at the time is insane, 
Six years after the accruer A recovers bis 
reason, A hassix years under the ordinary 
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_law- from the.date when his insanity ceased 
within which to institute a suit. No ex- 
tension -of time will be given him under 
“8. 6 read with this section.” - 

am of opinion, therefore, that if the 

„case had to be decided on the terms of 
B. 7 read with s. &,. there would be no 
esċape ‘from the conclusion that the appli- 
cation is barred by limitation since as I 
have already stated the minor decree-holder 
attained majority in October, 1918, and the 
Present application was not presented till 
Slst March, 1928. 
© Butitseems to me that Art. 183 is directly 
in point. Now the applivation is an appli- 
gation to enforce an order of His Majesty 
in Oouncil and is, therefore, governed by 
Art. 183, Limitation Act. That Article 
makes it quite clear that limitation begins 
'to run from the date- "when a -present 
Tight to enforce the judgment, decree or 
Order accrues to some person capable of re- 
‘leasing the right." | 
` Now the words "capable of releasing 
‘the right, obviously exclude persons who 
“are legally incapacitated such as infants 
‘and lunatics: Sse Hornsey Local Board v. 
Monarch Investment Building Society (1). 
“That was a case decided under the real 
‘Property Limitation Act, 1874, and pre- 
cisely the same words fell to be considered 
_ by the Court and the learned Judges had 
no difficulty in coming to the conclusion 
that the words in the English section, 
namely: “to some person capable of giving 
a discharge for or release of the same” 
"were inserted in order to exclude persons 
‘who were legally incapacitated such as 
‘infants or lunatics, A. P. Upadhya contends 
that Art. 183 is to be read with ss, 6 and 7 
and, therefore, if must be read as control- 
‘led by 8.8. I am unable to agree with this 
- contention. Article 183 is self-contained and 
if reference is made tos. 8, Limitation Act, 
‘it wil be noticed that it expressly con- 
trols’ es.6 and 7, In this view I think the 
‘learned Subordinate Judge was right in 
coming to the conclusion that the appli- 
‘cation was within time, 

I would dismiss this appeal with costs. 

dames, J,—I agree. 

A. l Apreal dismissed, 
. .(1) (1890) 24 Q. B. D. 1; 59 L. J. Q. B. 105; 38 W.R. 
85; 61 L. T. 867; 54 J. P. 391. 
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.. PATNA HIGH COURT. - . 
CrviL APPEALS Nos. 142 To 144 or 1927, | 
July 24, 1929. 

Present :—Mr. Justice Wort. 
KANDHAYA LAL-PLAINTIFF—APPELLANT 
versus 
SHEO TAHAL AHIR AND orsErs— 

.  D&gFENDANTS8 —BRESPONDENTS. - 
` Bengal Tenancy Act (VIII of 1885),ss. 105, 109, 118 
—Application under s. 105 dismissed for default— 


"Suit on same- subject-matter, competency of, 


If an application is once made under s. 105-of the 
Bengal Tenancy Act, even if it is dismissed for de- 
fault of prosecution, a suit on the same subject- 
matter is barred under s. 100 of the said Act, [p. 
414, col. 1.] ; 

Abeda Khatun v. Majubati Chowdhury (2) and 
Becharam Chowdhuri v. Puran Chandra Chatterji (3), 
followed. 

pa Lal Ray v. Taj Muhammad (1), distinguish- 
ed. 

Appeals from the appellate decrees of 
the Distriet Judge, Shahabad, dated the 


15th September, 1336, 


Mr. Shivnarain Bose, for the Appellant, 
Messra, Mathura Prasad and Nawadwip 


Chandra Ghosh, for the Respondents. 


JUDGMEN T.—These appeals raise an. 
interesting and somewhat difficult question. 
The Court of appeal below has come to the 
conclusion by reason of &. 109, Bengal Ten- 
ancy Act, and by reason of the fact that in 
or about the year 1912 an application was 
made under s. 105, Bengal Tenancy Act 
that the plaintiffs claim in this suit is 
barred. à 


No question arises in these appeals as re- 
gards the claim for arrears of rent in which 
the plaintiff has succeeded; but a serious 
question does arise and that is whether the 
learned Additional District Judge was 
right in deciding that s. 109, Bengal Ten- 
ancy Act, prevented the plaintiff from suc- 
ceeding.in this action. It isto be noticed 
in the first place, as the learned Advocate 
on behalf of the appellant relies upon the 
particular circumstance, that the applica- 
tion in 1912 was dismissed for default. It 
would appear that there was some sort of 
application by the applicant in that case to 
withdraw his application but consent to 
that was refused, the result being, as I have 
stated that the application was dismissed for 
default. He contends, therefore, that that. 
fact- makes all the difference and incident-. 
ally does not preclude him from now agi- 
tating the question of whether he is entitled 
to enhancement of rent. The argument real- 
ly is under two heads: first of all hesaysthat 


eee ga Bak a 
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vent his bringing this action. because the 
subject-matter of this action was not the 
subject-matter ` of the application under 
s. 109, Bengal Tenancy Act, before the 
Settlement Officer, there being at the time 


a settlement in progress. Section 109 pro- 
vides: 


. “Subject to the provisions of s.109-A,a 
Civil Court shall not entertain any appli- 
cation or suit Goncerning any matter which 
is or has already been the subject of an 
application made, suit instituted or pro- 
ceedings taken under ss. 103 to 108,” 


In the first. place it would appear that 
quite clearly s. 109 wasa bar to the suit. 
But it is contended, as I have already stat: 
éd, that this is not the same subject-matter 
as thé application in 1912. The learned 
Advocate for the appellant argues that 
theré has been a fresh rise in the price of 
Btaplé. food crops and consequently his 
application under s. 105 in 1912 was in sub- 
stance entirely a different matter. That 
argument needs some consideration. But 
his further argument on the other branch 
of the case is this, that the application.in 
the circumstances under s. 105 was not ‘a 
settlement of the rent within the meaning 


of 8, 113 for the reason that the application 


was dismissed for default. | 

In support of his argument the learned 
Advocate.. for the appellant relies upon a 
decision of this Court in this casé of Gopal 
Lal Roy v. Taj Muhammad (1) Kulwant 
Sahay, J., in delivering the judgment of 
the Oourt, referring to the fact that the 
Subordinate Judge was of the opinion that 
the suit that was barred had been a suit 


for enhancement of rent of the tenure 


points out that there is & wide difference 
between s.9 ands. 37, Bengal Tenancy Act, 
“and comes to the conclusion that the suit 
was not barred as the former application 
was dismissed for default: and he adds, in 
the course of his judgment, that he was of 


othe opinion that the cause of action in the 


present suit was not the same as the cause 
of action in the previous suit and, therefore, 
the present suit was not maintainable. 
This perhaps, if I may say so, is a very 
cogent argument in favour of the appellant; 
but it is little dificult to see how that de. 
cision is binding upon me in this particular 
case as it is to be noticed that the section 


(1) 103 Ind. “Cas. 615; 7 Pat. 28; A, L'R, 1937 Pat, 
315; 8 P: La T; 789; L L- T, 40 Pat, 48, ` 
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which the learned Judge was construing 
in the case was 8.9 and he points out, as 
I have already stated, a considerable differ- 
ence between be. 9 ánd 37, Bengal Tenancy. 
Act, Bection 9 próvides: ` E 


“When the rentof a tenure-holder has 
been enhanced by the Court or by contract 
it shall not be again enhanced by the 
Court during the 15 years next following 
the date on which it has been so enhanced." 


Section 37 which deals with enhancement 
of rent provides: D 

“A suit instituted for the enhancement of 
the rent ofa holding on the ground that 
the rate of rent paid is below the prevail- 
ing rate, or on the ground ofa rise in 
prices, shall not be entertained if within" 
15 years next preceding its institution the 
rent of the holding has been enhanced by 
a contract made after the 2nd March, 1883, 
or if within the said period of 15 years ‘the 
rent has been commuted under s. 4C, ora 
decree has been passed under this Act or 
any enactment repealed by this Act enhanc- 
ing the rent on either of the grounds afores 
said or on any ground corresponding there: 
to or dismissing the suit on the merits.”. 


The learned Judge, as I have already said, . 
points out the difference between those 
sections, the difference being quite clearly 
that 8.9 provides that the rent shall not 
be enhanced if it has been enhanced within 
15 years and s 37 provides that there shall 
not be any enhancement if there has been 
an enhancement bya Court on either or 
any ofthe grounds aforesaid’ or the suit 


has been dismissed on the merits;  : 


r 


It is important to notice in this conned- 


' tion two decisions one in the caseof Abedd 


Khatun v. Majubali Chowdhury (2) in which 
it was decided that an application under 
5. 105 whether it was withdrawn or whether - 
it was dismissed for non prosecution was 
nevertheless an application made within 
the meaning of s. 109, Bengal Tenancy Aet, 
and is an effective bar to any subsequent 
claim within the period of 15 years for ai 
enhancement of rent, But the learned Ad: 
vocate on behalf of the appellant seeks tö 
differentiate that case from the present by 
reason of the fact that the claim in that 
cagó was a claim for incréased rent on the 


" (2) 59 Ind, Cas, 160; 48:0: 157; 24.0, W. N. 1020: 34 
O.L, J, 204. ME. ; EA 4. 


aid 
ground of the. increased -aree held by .the 
tenant. The other case to which reference 
has been madeis the case of Becharam 
Choudhuri v, Puran Chandra Chaterji (3). 
In that case the Full Bench decision arose 
out of a case forthe recovery of arrears of 
rent and the enhancement of the existing 
reni; and, in the course of the judgment 
Walmsley, J., pointed ‘out thatthe prohibi- 
tion contained in s. 109, Bengal Tenancy 
Act, is in the making of an application, or, 
to use his own words: 


“In my opinion, therefore, it is making 
of the application that brings into play 
the prohibition of s. 1093, and the answer 
that I would give. to the reference is to the 
effect, namely, that if an application is 
made under 8. 105, Bengal Tenancy Act, and 
subsequently withdrawn, whether with or 
without the permission of the Court, a suit 
on the samesubject-matter is barred by 
the provisions ofs. 109, Bengal Tenancy 


Act.” 


it seems difficult in connexion with one 
argument placed before the Court by the 
learned Advocate on behalf of the appellant 
to understand his main contention, namely, 
that this was & new cause of action because 
if that’ argument is to be supported, it 
seems difficult to see how that could not 
also be an answer to the section which pro- 
hibits an enhancement within a. period of 
15 years. In my judgmentit seems to me 
that s. 109 is undoubtedly a bar to these 
proceedings. Tne words of the section are 
specific, they are clear, and, so far as the 
circumstances of this case are concerned 
there is no doubt that an application was 
made under 8. 105, and as pointed out in 
the judgment to which J have made 
reference, that that was the only necessary 
circumstance which would be urged in 
order to make the maintainability of a sub- 
sequent suit and impossibility. Lt isto be 
noted in this connexion that in the case of 
Becharani Chowdhuri v. Puran Chandra 
Chatterji (3) the facts were substantially 
the same a3 those in the present case 
' and the points of difference which the 
learned Advocate seeks to urge with regard 


to the other cases quoted are not present in ` 


this case and it seems an extraordinary fact, 
although itis by no means conclusive, that 
this point was not taken either before the 
Bench which decided the case in the first 


.. (3) 88 Ind. -Cas, 637;,52 O. 894;.'41 C. L. J, 456; 29 
D. W.N. 755; A. I, R 1925 Oal, 845 (F, B), | 
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instance or: before the .Full Bench. which 
came to the decision to which I have made 
reference; and, i have said, it seems rather 


‘difficult to imagine that if the fact which 


is argued by the learned Advocate on be- 
half of the appellant did make any differ- 
encee why that point was not urged. AsI 
have said, it is merely an argument on 
the case which is by no means conclusive 
of the matter, but it does come as a matter 
of surprise to me that an important point 
like that was not taken, ifitin fact made 
any difference to the proposition, namely, 
that, once an application under s. 105 is 
mee. all subsequent proceedings are bar- 
red. 


It is necessary to mention the other ar- 
gument, namely, that asuitis not barred 
because the rent was nof settled within the 
meaning ofs. 113, Bengal Tenancy Act. 
The substanee of this point is whether 
an applieation dismissed for default is 
tantamount to an application dealt on the 
merits. It would appear that the order- 
sheet in s. 105 case is conclusive as regards 
this matter as the statement of the Settle- 
ment Officer is that it is& fair and equit- 
able rent. " 

In my judgment nothing further need be 
said on that matter, and the appeal must, 
therefore, be dismissed with costs. 


ME i Appeal dismissed, < 


a 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 245 
oF 1928, 
November 18, 1928. | 
Present :—Mr. Justice Das and Mr. 
Justice James. 
GIRWAL RAUT-—APPELLANT 
' versus 
BIGU RAUT AND orTBERS—RESPONDENTS, 
Limitation Act (IX of 1908), Sch. I, Art. 182 (2) 
—Decree against several persons—Separate appeals— 
Some appeals dismissed for default—Application for 
execution-—Limitation—starting point—Dismissal of 


appeal for default—Limitation, whether runs from 
first Court's decree. 
__A obtained a decree against B,C and D for con- 
firmation ofpossession of certain properties and 
costs. B, C and D preferred separate appeals and on 
ihe dismissal of these appeals preferred three sepa- 
rate second appeals. In December, 1922, B's appeal 
was dismissed for default. The other: two appeals 
‘proceeded and were dismissed in May 1925. A applied 
for execution against B,C and D in 1928. B con- 
iended that execution was time-barred as against 


. Held, thatthe period of limitation began to run 
as against B from December, 1922, and not from 
"May, 1925, and ` execution was time-barred ko far 
‘as B was concerned. [p. 416, cols. 1 & 2. 


Loke Nath Singh v. Gaju Singh (1), Gopal Chunder 


Y. Gosain Das Kalay (2) and Mashiat-un-nissa v. Rani 
(3), referred to. 


So faras Indian Courts areconcerned the dismis- 
sal of an appeal for default of prosecution is a 
decree or order of the Appellate Court with the mean- 
ing of Art. 182 cl. (2) of Sch. I ofthe Limitation Act. 
[p. 416, col. 2], 

Batuk Nath v. Munni Dei (4), distinguished. 


Appealfrom an order of the District 


i udge, Muzaffarpur, dated the llth October, 


Messrs. S. K. Mitter and A. M, Guha, for 


the Appellant. .. "E 
Mr. N. K. Prosad II, for the Respondents. 


; JUDGMENT. - 

Das, J.—On the 21st March, 1921, the 
‘appellant recovered a decree against Suba 
Raut, Bilachni and Pancham Ojha, The 
decree was one for confirmation of posses- 
sion of certain properties and for costs. 
Mr. Mitter has argued this appeal on the 
footing that the decree was a joint decree as 
against the judgment-debtors. Asa matter 
of fact although the decree for costs was 
undoubtedly a joint decree, the other por- 
tion of the decree cannot be read as a joint 
decree. 

There were three separate appeals on 
behalf of the three defendants whose names 
i have just mentioned. On 27th May, 1922, 
all these appeals were dismissed. There» 
upon three separate second appeals were 
presented to this Court. On lst December, 
1922, Suba Raut's appeal was dismissed for 
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default. The other two appeals proceeded 


in the usual course ; but were dismissed on 
` 6th May, 1925. On ist May, 1928, the pre- 


sent application for execution was filed ; 


andit was at once met with a plea of limi- 


tation so faras Suba Raut is concerned. 
The learned District Judge has given effect 
to the plea and has dismissed the execution 
case against Suba Raut. The decree-holder 
appealsto this Court. 

Article 182 prescribes a period of three 


years for the execution ofa decree of this 


nature from the date of the. final decree or 
order of the Appellate Court where there 
has been an appeal. The argument on be- 
half of Suba Raut is as follows: He says 
that there was an appeal to this’ Oourt on 
his behalf. An order was passed on Ist 
December, 1922, dismissing that appeal a 

av- 
ing been presented within three years 
from the date of the dismissal of the appeal, . 
an application for execution is obviously 
barred by limitation. Mr. Mitter contests 


the view presented on behalf of Suba Raut 


in the Court below. He relies upon certain 
decisions of the Calcutta High Court, of 
which Imay mention two: the decision in 
Loke Nath Singh v. Gaju Singh (1) and in 
Gopal Chander v. Gosain Das Kalay (2). In 
the first mentioned case the suit was for 


. ejectment against two sets of defendants A 


and B. The suit was decreed against A 
on consent and against B upon contest, the 
result being embodied in one decree which 
did not define the respective shares of the 
two sets ot defendants. B alone appealed 
which was not disposed.of until 8th May, 
1908. -On 7th May, 1910, an application 
was made for execution of the decree 
against, both sets of defendants andit was 
objected on behalf of A that the decree as 
against him having been passed on 17th 
September, 1903, the application was barred 
by limitation. The Oourt relying on the 
express wordsof Art. 182, col. 3, cl. (2), 
Sch. I, Limitation Act, held that the appli- 
cation was not barred by limitation. Now 
that case is clearly distinguishable from 
this case; defendant A did not appeal from 
the compromise decree which was passed 
against him but B did appeal. Therefore, 
there was an appeal within the meaning of 
that expression as used in col. 3,‘Art. 182 
and, therefore, time did not beginto run 
until the date of the decree or order of the 
Appellate Oourt which was 8th May, 1908. 


QU 31 Ind. Ces, 426: 20 0, W.N.178; 22 O, L J. 
(2) 25 O, 694; 2.0, W. N; 588 (T. B.), 
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The other case on: which ‘reliance is 
placed is to-the same effect, The. plaintiff 
obtained a joint decree-against the: defend- 
‘ants for possession of immoveable property 
and'damages on 21st May, 1886. Against 
that decree all the -defendants except de- 
fendant No.1 appealed ; and on 2nd July, 
1887,80 much of the decree was reversed 
as made the appealing defendantsliable for 
damages but was affirmed in all other res- 
pects. Subsequently à second appeal was 
Tr E by the High Courton vth July, 
1888. < | 

The plaintif applied for execution of the 
decree on 7th July, 1891. If time began to 
run from the date of the final decree which 
was 9th July, 1888, then the application 
was obviously within time; but it was 
contended on behalf of defendant No. 1 
that so far as he was concerned, time began 
torun from 21st May, 1886. In dealing 
with this argument Maclean, O. J., said as 
follows: - 

“For myself, I prefer the reasoning and 
the conciusion of the two learned Judges, 
who were in the minority in thatcase."  - 

'I may mention that His Lordship was 
dealing with the decision of the Allahabad 
High Court in Mashiat-un-nissa v, Rant (3). 
His Lordship proceeded to say as follows: 


"and to read the language of sub-s. 2,. 


Art, 179, Schedule II to the Limitation 
Aet, according to the ordinary signification 
of the words used. That article says that, 
where there has been an appeal the date of 
the final decree or order of the Appellate 
Court shall be taken to be the time from 
‘which the period isto begin torun. There 
‘ig no euch qualification in-the article as is 
‘guggested by the majority of the Judges in 
‘the Allahabad case, and which must be read 
into the article in order to support their 
view, nor is there anything to lead me to 
suppose that any such” qualification or 
‘modification was intended by ihe Legis- 
lature." ` ! E 

" Tentirely agree with the view of the 
Oalcutta High Court, and it seems to me 
that col. 3, Art; 182, para. 2 means what it 
gays, namely, time begins to runfrom the 
date of the final decree’ or order of the 
Appellate Court where there has been an 
appeal. Nowin this case there was an 
appeal by Suba Raut. ‘That appeal was 
dismissed for default on lst December, 
‘1922, andit seems to me that onthe plain 
reading of para. 2, col. 3, Art: 182, time 


(813 A. 1; A, W.N: (1889) 200. (E, B). ^ 
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began to run against Suba . Raut from Ist 
December, 1922." 

It was then contended that a dismissal 
for want of prosecution is not a final decree 
of an‘ Appellate Court within the meaning 
Art. 182, cl. (2), Limitation Act, and reli- 
ance was placed upon the decision of the 
Privy Oouncilin Batuk Nath v. Munni Dei 
(4) but the decision obviously does not sup- 
port the contention of Mr. Mitter, Now in 
-that case, the Subordinate Judge held that 
the period of Jimitation which was applica- 
ble to the case ran from the dismissal for 
want of prosecution. of the appeal to His 
Majesty in Oouncil,and that consequently 
-the application: for execution was within 
‘time. Butit was pointed out by the Judi- 
‘cial Committee that there was no order of 
,His Majesty in Council, dismissing the 
-appeal. Their. Lordships pointed.out that 
‘under-r. 5of the Order in Council of 13th 
dune, 1853, an appeal. stands . dismissed 
.without further order,if the apppllant or 
.his agent does.not take effectual steps: for 
the prosecution of the appeal. That being 
-the position, it could not be said that 
theré was a final decree or -order of the 
- Judicial Committee when an appeal was 
- dismissed for want of prosecution, buf sò 

far as the Indian Courts are concerned thé 
"position is entirely different. There is un- 
doubtedly an order ofthe High Court dis- 
missing Suba Raut's appeal on Ist Decems 
ber 1922, . ! , 

In my judgment the view taken by the 
learned District Judge is right and must 
' be affirmed. This appeal is diemiseed with 
costs. . < ; 

James, J.—I agree. Ao 

A. " A preal cismissed, 

(4) 23 Ind. Cas. 694; 36 A, 274;4 I. A. 104; 18Q, 
W.N. 740; 12 A. L. J. 596; 19 O. L. J. 574; 16 Bom. L. 
R 360; 27 M. L. J. 1; 16 M, L, T. 1; 1 L. W., 729; (1914) 

M, W. N. 437 (P. O.). 
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— NAGPUR JUDICIAL COMMIS- - 
| ^ SIONER'S COURT, | 
OiviL R&v.sroN No. 65 Bor 1929. 
- . January 31, 1927. ! 
Present:—Mr. Findlay, J. C, 
, ` on.difference between - ` f $ 
. Mr. Kotwal, A. J. O., and Mr. Kinkhede, 
ph ; : - A. A E Q. - , 
. , NOKSING—Aeexioant — 
|. ^ versus 
BHOLUSING AND oTHERS—Non- 
. APPLIOA^T3. l 
Court Fees.Act (VII. .of 1870), Sch.. II, Art. 17, cls. 
(v) ‘viJ—C. P. Judicial Commissioner's Civil Circular 
II-8—Notification No. 1641: of 1911, cl. 8—Suit by 
reversioner to :declare adoption. by widow invalid— 
. Value for purposes of jurisdiction and Court-fee— 
Affects title to, immoveable property, meaning of— 
. Notification, validity of—Suits Valuation Act (VII 
^of'1887),5. 9. - l 
"Where a Hindu reversionersued for a declaration 
;that.an: adoption made by the widow to her 
deceased husband was invalid as being contrary to 
law and valued the suit at Rs. 400 for purposes of 
jurisdiction and paid a Oourt-fee of Rs. 20 only, 
‘though the: value of the property which the adopted 
‘son might .lose if the declaration was granted was 
, Rs. 15,000: : : | š d 
. Held, per Findlay, J. C,and Kotval, A. J. C., 
'(Kinkhede, A. J. C. contra).—TBat the suit was one 
affecting: title toimmoveable property within: the 
meaning of the proviso to cl. 3 of the O. P. Judicial 
, Commissioner's Notification No. 1611. of 1911, and 
‘the ` subject-matter of the, suit was, therefore 
«Rs. 15,000; and the plaintiff -was bound to pay 
‘ad valorem Court-fee on this amount. [p. 428, col. 1.] 


s "The. said notification isnot ultra vires, [ibid.] 


~ Per Kinkhede, A. J. C.—In all such suits where 
the plaintiff, is either a presumptive reversioner or 
8 person other than: a party to ‘the adoption, an ad 
‘valorem fee is not leviable, due rsgard being had to 
‘the fact (i) that the plaintiff not being a party tothe 
adoption is under no legal duty to sue to obtain the 
déclaration which he or she seeks to get and which is 


operative only in future, and (21; that the, present , 


tense in the expression “affects a title to property” 
restricts the proviso to suits where the immediate 
title to property is' aflected. In all such cases the 


“real dispute is merely as regard the -adopted boy's . 


. Status or legal character and not: as regards the pro- 
.perty which may or may not-perhaps be vested in 
him for the time being. The subject-matter of 
“such suits for purposes of Court-fees and jurisdiction 
-is Rs. 400 and not the value of the property. [p. 426, 
,cols.1&2] . | 
Uivil revision from an order of the First 


Additional District Judge, Akola, dated the ` 


25th February 1925, in Miscellaneous Appeal 
No. 18: of 1924. 


Messrs. A. V..K hare and W,B, Pendhar- . é 
` of Rs. 10 only is prescribed by the Court Fees 


“kar, for the Applicant. 


. Mr. R. R. Jaiwant, forthe Non-Applicants. | : 
^ ; Valuation Act, could not be applied to it; 


JUDGMENT. 


Kinkhede, A.J. C.—Plaintiff Nok- - 


‘ging instituted the suit cut ofwhich the 


. present application for revision arises on A. — — ee 4007. NG. i 
. (143 Ind, Cas, 64 18,485,245 0o! 


Stamp of He, 20 in the Court of Second 
27 | 


.réquired ‘by the Judicial Oommissioner’ 
' Oivil Oircular 1L-8 ‘and for -purposes 
‘of Oourt-fees under ` Sch’ II; Art. 17 
-and cl. 6, Court Fees Act. (At that time 
“the Oourt-fee was doubled: by. a Local 


Class Subordinate- Judgé,- Akola;-valuing 


the subject-matter at Rs, 400-and -praying 
for the following relief: ` ux 
. That a decree be passed that the adoption 


of defendant No. 1 by defendant No.2 to 


her husband is invalid as ‘being against law 
and that defendant No. Lcannot thereby 
be the. adopted son of Kisan Sing, and 


. that, therefore, he is not entitled to become 


the owner of the. property described in 


_para. | (but the words “and that...para. 1” 


had been scored out from the plaint- before 
16 was presented in Oourt), The invalidity 
is said to be due to want of husband's 


_ authority and to defendant No. 1 being: the 
son of Kisan Sing's daughter defendant No. 


3. A preliminary objection was raised -that 
the value of property, title to which was 
affected by thse declaratory suit ; was 
Rs. 15,000 and that the plaint should bear 


a fee ad valorem that property. . 
The plaintiff replied that he wanted ‘only 


.& declaration that the alleged adoption is 
‘invalid and had properly valued his suit: at 


Rs. 400 for purposes of. jurisdiction as 


N 


Court Fee Amendment Act), He admitted 


- the value‘of tlie property of Kisan Sing to 
‘to be Rs. 15,000 but asserted’ that Ke did 
‘not claim any ‘declaration ‘as regards it, 
"and that the suit was properly valued for 
purposes of Oourt-fee and jurisdiction.” 


The Court of first instance holding that 


“the suit "affects a title to property" worth 
‘Rs 15,000 returned the plaint for presentas 
tion to proper Court. The Firat Additional 
` District Judge, Akola, in his turn maintaine 


ed that order in appeal relying on Ganpat- 
yao v. Laxmi Bai (1). :The plaintiff 
has come up in revision challenging. the 


. correctness of tbe above orders on the 


ground that they are erroneous and oppos- 


‘ed to the express provisions of Sch. II, 


Art. 17, cl. 5, Court, Fees Act; it is also con- 
tended that. even if the suif as laid were 
not specifieally covéred by cl. 5, the other 
cls. 3 and 6 at any rate aresufficiently wide 
to Gover it, and, further that as a fixed fee 


Act, the notification issued under s. 9, Suits 


ihe question then is whether the present 
suit as laid fell within the -strict termis of 


, 
[IM Pm « 
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"the proviso to cl. 3 ofthe. notification with 
regard to the use of the words “affects a 
title to property." It is next complained 
‘that the proviso has not been pro- 
‘perly interpreted in the several decisions 
of this Court and that a wider construction 
‘has improperly been put upon it as if it 
used the words “affects or will affect a title 
to property," the absence of the words “or 
will affect” is said to exempta presump- 
tive reversioner from payment of an ad va- 
lorem fee. 

The notification so far as it bears on 
‘the questions raised runs as follows: 

“Under s. 9, Suits Valuation Act, 1887, the 
Judicial Commissioner, with the previous 
sanction of the Chief Oommissioner directs 
‘that suits of the following classes shall 
. for the purposes of the Court Fees Act, 1870, 


‘the Suits Valuation Act, 1887, the O. 
P. Courts Act 1204, be treated as 
if the subject-matter of such suits were 


of the value of four hundred rupees: (3) suits 
for a declaration that an adoption is valid 
. or invalid. 
. Provided that if a suit fora declaration 
. that an adoptionis valid or invalid affects 
. a title to property, then the value of that 
"property if it exceeds Rs. 400 shall be deem- 
- edto be the value of the subject-matter of 
the suit.” 
, I will first take up the applicant's con- 
tention that his plaint as amended claims 
.only adeclaratory relief regarding defend- 
_.ant No. l's status: pure and simple and 


. does not seck a declaration which “affects” ` 


either the plaintiff's or the defendant's “title 
' to property" in the immediate present. I 
. will then discuss whether his second con- 
tention that the previous decisions -of this 
` ‘Court do not touch the present case, is 
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/ 
in mind thatthe words “and that, there- 
fore, he is notentitled to become the owner 
of the property described in para. 1 
were scored out from the plaint before 
the same was filed in Court, I am of 
opinion that only one conclusion could 
have irresistibly followed and 16 was 
that though by the plaint as drafted the 
plaintiff's intention may have originally 
been to institute against the defendant “a 
suit which affects his status as well as title 


to property,” he expressly abandoned it, and 


converted his claim into one for a mere 
declaration affecting only the status of 


-defendant No, 1-by actually deleting the 


words reproduced above in inverted commas. 
He made the point very clear even in the 
reply quoted above in para. 1. The plaintiff's 
word must be accepted as regards the 
relief he seeks. If he says he does not 
seek any declaration of title in ‘his suit, 
the Court cannotsay you have asked for 
it and whether you shall haveit or no, you 
must pay ad valorem Oourt-fee on it: and 
I think the Courts below have under this 


impression impropérly regarded this suit 


as ‘affecting title to property." Had the 


‘question of liability of a plaint to be classed 


under a particular head for purposes of the 
Court-Fees Act not been mixed up by the 
Courts below.with that of its maintainabil- 
ity-in a particular form with reference to the 
provisions of e. 42, Specific Relief Act, 
but kept distinct, they would not have fallen: 
into this error, . l l 
Having thus détermined what the nature 
of the relief prayed for by the plaintiff ig, 
the question to be hext considered is whe- 


- ther to sucha case the proviso to cl. 3 of the 


notification applies so as to substitute in 
place of the prescribed value of Rs. 400 the 


~ 


.' correct. 


.; ` It must be accepted that in order to 
- determine the amount of Oourt-fee payable 


value ‘of the. property affected, as the 
standard for valuation for purposes of 
Court-fees and jurisdiction. My answer 


 inasuit the Court has to see in each parti- 

cular case what the nature of the relief 
‘claimed is, and for that purpose it must 
look at and see to the allegations contained 


' ‘in the plaint: Bagala Sundari Debi v. Pro- 


‘sanna Nath Mookerjee (2). No doubt the 
Substance and not the mere language of 
' the plaint must be looked to in order to 
determine the amount of Oourt-fee payable: 
Arunachalam Chetty v. Rangaswamy Pillai 


(3), Harihar Prasad Singh v. Shyam Lal Singh ` 


(4). Judgiog by these tests and bearing 


|. (2) 35 Ind, Cas, 797; 21 C. W. N. 375. 
(3) 28 Ind..Cas. 79; 38 M. 922; 28 
(1918) M. W. N. 118; 17 M. L. T, 154 


M, L. J, 118; 
(4) 21 Ind, Cas, 404; 400, 615. e 


. 
#4 
1a 


is that it cannot and in faet does not apply 


. to a Buit where the only relief is one affect- 


ing the status merely, and not title to 
property, whether by itself, or, in conjunc- 
tion with the status of the defendant. 
Whether a particular suit aims at affecting 
only the status, or only the title to property, 
or both, of the person sued, must originally 
depend upon the antecedent circumstances 
which have necessitated its institution. 
It must also depend upon the character 
in which the person is suing, aa also on 
the right which he seeks to assert or repu- 
diate in detail of that of his opponent, and 
much more, upon tbe question whether- 


‘the law makes it obligatory on bim to gue 


person sued. 
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for and obtain such a- declaration as a: 
condition precedent to his questioning his 
adversary's, and enforcing his own rights, 
present or future, to the property owned or- 
likely to be owned, by him, so as to preju-. 
dice the immediate or future title of the 
It will, therefore, be my: 
endeavour to show in the following para: 


graphs that these matters have not received 


their due weight and attention at the- 


hands of the Oourts below, and they have 


consequently come toa wrong conclusion 
on the question of the plaintiff's liability: 
to have his present suit which affects.status 
only, classed as if.it was a suit which 
affects a title to property or one which- 
affects status as well as title to property and: 
that too immediately, . : 

I will first deal with the question of a 
Court's duty in interpreting fiscal statutes. 
Tae- notification being issued by this 
Court and the- Local Government, under a 


power vested in them by 8, 9, Suits Valua- 


tion Act, it acquired the force of law, and. 
became a: part of the Court Bees Act which: 
is a taxing or fiscal anactment. Their 
Lordships of the Privy Council observe as 
follows in  Rachappa Subrao v. Shidappa: 


Venkatrao, (5) at page 518* : 


“The Court Fees Act was passed not to. 
arm a litigant with a weapon of technicality 


against his opponent, buit to secure revenue 
. for the benefit of the State." , 


Itis a rule of construction peculiar to 
fiscal enaciments that they must be very 
strictly construéd so as not to impose an 
unnecessarily heavy burden on the subject, 
Such an Act being. & taxing statute must 


. use very clear and unambiguous language, 


‘letters of the law, tha subject 


In Parington v. Attorney General (6) Lord 


Oairns said: 


" “Tf the person sought to be taxed comes 
within the letter of the law he must be 
taxed, however great the hardship may 
appear to the judicial mind tobe. On the 
other hand if the Crown, is seeking to re- 
cover, the tax but the subject is within the 
I is, free; 
however, apparently within the spirit of the 
nee the case might otherwise appear to 
a 3 


a 


imilarly in Attorney Gensral v. Earl of 


(5) 50 Ind. Oas. 230; 43 B. 507; 17 A. L. J. 418; 25 M. 
L. T. 298; .36 M. L. J. 437; 29 0. L. J. 452; 
21 Bom. L. R. 489; 10 L W. 274; 240. W. N. 33; 1 
Ü. P. LR (P. 0) 83:461 A.. 241P. O.);. l 

(6) (1869) 4 H. L. 100 at p. I22; 38 L. J. Ex. 205; 21 
LT 370.. l l NC 
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Selborne: (7) Oollins,- M. "R.;- observed . as 
follows: - s oca AA. a T 

“Therefore, the Orown fails if the case 18: 
not brought within the words of the statute. 
interpreted ‘according to their . natural: 
meaning;:and if there isa case which is- 
not covered by thestatute: so interpreted,: 
that can only be cured by legislation, and: 
not byan attempt to construe the statute, 
benevolently in favour of the Crown.” : 

Unless, therefore, the. burden, on the: 
language used; is clear the charging autho-. 
rites cannot assess the charge: cf. George: 
Banerji v. Emperor (8), [m the matter of: 
Shambhu Diyal (9), Secretary of State v. Lal-: 
das Narandas (10). A Court cannot alter the. 
law or read into the statute words which it 
thinks should have been there: Damodar: 
Das v, Jhao Singh. (11). The Courts have to 
construe the Acts of Legislature as found 
therein, whether they approve of them 
or not, notto alter or amend them. They 
have no power to read. into the Court 
Fees Actor in any other Act or. Code & 
section or words which it does nof con- 
tain, I may here.add that it is for the 
Legislature ‘and. not for. the:COourts. to 
consider whether the words employed 
in framing an Act, will give .effect to the 
object and policy which the Statute may 
have in view: Jehangir Dhanjibhai Surti 
v. Perozbai (12). Acting on this principle 
it was the look-out of the Oourt and the 
Local Government when they. issued the 
notification to consider whether the word 
* affects" will sufficiently ‘give effect to 
their object, In this connexion it will 
be useful to point out the very internal 
eviience as to the primary object, scope 


 andoriginal intention of the Notification. 


No. 3210, dáted 7th June, 1888,as issued in 
theform of Civil Cireular 11-18 in 1888 and 
reproduced in the compilation of Judicial 
Commissioner's Civil Circulars also as I he 
in 1897 and as 11-15 in 1908,80 far as b 
question of Court fee was concerned ; it. w88 
clear, from its para. 2 itself which ran 88 
follows : ; i , 
“9, This notification affects only the 
Oourt-fee in the case of those suits the 
subject matter of which cannot be valued 
and for which a fixed fee i8 not prescribed 
by the Court Fees Aot." 


(7) (1902) 1 K. B. 388 at p. 396; 71 L. J. K, B. 289: 
66 J. P. 132; 50 W. R. 210; 85 L. T. 714; 18 T. L. R? 


111. 

8) 36 Ind. Cas, 877; 14 A. L. J..850; 18 Cr. Ly J. 45, 
9; 97 Ind. Cas. 731; 37 A. 1585 13A. L.J 96.. . 
(10) 5 Ind. Cas. 610; 34 B. 239; 12 Bom. L, R, 16, 
(11) 39 Ind; Cas. 87; 15 AVL, J. 319, 


, Q2nBilesph 
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‘It, : therefore, followed that a fee -ad 
valorem on Rs, 4C0 or the property was for 
the first time prescribed by the..notification 
only in respect of.those suits for which a 
fixed fee was not prescribed by the Act. 
Thus suits. which fell within cls. (iii), (v) 
and (vi), Art. 17, Sch. II, Court Fees Act for 
which a fixed fee was prescribed wereclearly 
outside the scope of that notification, so. 
faras the question of Court-fees payable 
was concerned. I may. as well mention 
here that the correspondence which.is avail- 
able in the Judicial Commissioner's office 
regarding the. expediency of issuing this 
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within the scope of the proviso, clearly © 
showed that it was tbe intention of the: 
notification .as also of the proviso as it. 
stands not to levy ad valorem duty invari- 
ably in respect of every such suit; but that ., 
on the contrary the. absence of the words 

“will affect" was a clear indication of the’. . 
intention. to exempt from its operation- 
suits wherein the relief sought affected status. 
merely; or only [affected the future opera- - 
tion of suits wherein the relief sought 

affected status merely; or only affected the 
future operation of a title and that the; 
use of the present tense which the word’. 


notification . clearly shows that the main 
object of fixing the value as high as Rs. 400 
was to prevent'the specified classes of suits 
from going to: the Revenue Officers like 
Tahsildars, who had, jurisdiction up to 
: Re. 300 only, and were either not em- 


‘affects’ denotes showed that ad valorem: - 


fee.was payable only in ‘suits where the’, 


relief asked for was. to affect title im-. 
mediately and not merely in the future, 
I think this argument has great force. - The 
expression ‘affects a title to property" 


powered in those days to try civil suits 
relating. to immoveable:. property except 
house property, or were wot considered 
sufficiently competent to decide compli- 
cated questions of statusof title to property, 
for purposes of the O. P.. Oourts. 
Act of 1885 then in force. But .this 


used in’ the proviso to the {third clause of - 
the notification. denotes the present tense; . 
it must, therefore, be necessarily read as. 
limited. in its operation, and covering only . 
such declaratory suits, as. are brought by. 

one of the parties to the adoption namely 

the adopted son, or the adoptive father or . 


para. 2 has since been deleted when the 
notification was republished as Notification 
No. 1641, dated 28th September, 1911, in 
Judicial .Commiseioner's Civil . Circular 
11-8 in-the subsequent editions of Civil 
Oirculars of 1912 and 1920. No correspond- 
ence showing: why it was deemed expe- 
dient to-omit it or whether its deletion 
was deliberate “or merely accidental is 
available. . Whatever may be the cause 
of the non-repetition of para, 2, that cir- 
cumstance has given the Oourts a chance 


to construe- the notification of 1911 as con- 


veying a possible intention to levy a fee ad 
valorem on R3. 400 or instead thereof cre 
which has reférence io the value of the 
property title -to..which the suit for de- 
‘claration „affects, even in’ cases where 
Sch. II prescribed a fixed fee. But it must 
not at the same.time be forgotten that the 
Local Government left the words ‘ affects 
a title to property” and the rest of proviso 
unchanged as it was. | 

. Ib is, therefore, argued that the very fact 


that this Court and the Local Government . 


did not insert in the.notification (though it 
was open-to them to do so) words ‘affects 
or wil affect.a title to property” or. some 
other words of sufficient amplitude in place 
ofthe only words used ‘affects a title to 
property' so as to expressly bring every 
suit for a declaration that an adoption is 
valid or. invalid, by whomsoever ‘brought, 


mother against the. other party thereto, and. 
aim at the immediate establishment’ ‘or 
annulment of the adoption in question. , 

I wil now illustrate this distinction: 
It .is ordinarily,- in suits by parties to the 
adoption, that one may with some degree 
of definiteness expect the claimant to ask for 
& declaration immediately affecting his 
opponent's snd also bis own title to pro- 
perty; it may also reasonably be inferred . 
from such ‘cases, that: consequent on the 
adoption (the validity of which is sought 
to be affirmed or impugned) the title to pro- 
perty bad already become vested or been 
vacated either wholly or partially to the 
detriment of either party, and that a neces- 
sity for obtaining a declaratory decree ` 
either affirming or annulling tbe alleged 
adoption in the immediate present or even . 
with retrospective effect must, therefore, . 
have arisen. What may seem to be an- 
apparent title of one party may by reason 
of the assertion or repudiation of the adop- 
tion, stand in need of being once for all 
either- declared -or negatived. as a real. 
title to property. Similarly where the 
person in whom the estate is vested either - 
as the adopted son’or as:the adoptive father 
or mother, sues for a declaration because 
he or she apprehends dispossession there- 
from by the other party to the adoption, or 


where the person adopting is only a co-par- : 


cener Owning joint ancestral property ang 
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the adoption made.by him limits his own’ 
interest in it by creating a present. interest: 
in the adopted son aud,therefore, wants: 
through the medium of the declaratory 
Buit to get rid of the apparent title creatéd 
by the adoption in favour of his opponent, 
the object of each of such suits is on the 
face'òf it to’ affect not only the status but 
also the title, and that too, not merely his. 
or her own but that of the opponent as well, 
not merely in the remote future but in 
present. Such suite only can, in my opinion, 
come in the category of “a suit which 
affects a title or property" within the 
strict. words of the proviso; It is the 
decrees passed: in such suits which can 
affect the stability of title to property, or of 
the existing , rights thereto, created or 
extinguished by the adoption-in favour of 
or as against either party and thus directly 
or immediately affect,i.e , establish, im pugn, 
annul or revise the claimant's title for his or 
her own immediate benefit in derogation of 
the title of his opponent. 


.I ean very. well imagine that even 


amongst suits by parties to the adoption 
it is likely that there may besuits in which 
the declaration sought affects. only the 
the status but not title to property. As 
for example, where an adopted son dis- 
covering some flaw in his so-called adoption 
or for some other ulterior object, himself 


wants to have:it declared that it is invalid.; | 


even if we assume that it is in order to 


clear up his own title to his estate in the `: 


natural family, it would be highly unjust 
to call upon him to pay afee ad valorem 
his adoptive father's family property which 
he.-will lose or from which he wants to 
voluntarilyiwalk out. Another instance ia 
the:one mentioned by the learned:Addi- 
tional District Judge, who says that it is 
conceivable that in a suit brought for 
validating or invalidating an adoption made 
by a father possessing a self-acquired pro- 
perty in which the son does not get any 
interest by reason of the adoption, there is 
merely a question of ststus and it does 
not affect property. Idonot think Ineed 
multiply instances in support of this pro- 


position. . 


. 


. At this stage I must also bring out 


prominently another phase of the liti-. 


gation of this character to make this 
distinction still clearer. 


as..stated..above. is to see from the plaint 


whether the relief claimed affects státua- 
only: or “status” as well. as title to pro-.. 
perty; the second.is to see whether the ` 


person. suing. for... the. declaration is 8. 


The first test 
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party to the adoption or-a person -claims ` 
ing under such a party; and the third 
and still more decisiva.test is to see 
whether the claimant is ‘such a person 
as cannot recover ' possession or property 
from his opponent without first obtain- 
ing & declaration as to the validity or other= 
wise of the adoption he wishes to assert or: 
challenge. A very fitting analogy is to be 
found in the declaratory suit which a party 
to an' instrument or. decree brings. for 
obtaining a declaration that he is not.bound 
by it. In such a case the declaration sought 
really affects title to property ‘covered by 
the deed or decree or the liability created 
or determined thereunder. The law is very’ 
clear on the point that as a condition -pre- 
cedent to the obtaining of any ‘other relief: 
regarding the property conveyed or covered: 
by the deed or decree, a party to the transac-. 
tion affecting such property must sue to set 
aside his own instrument ora decree to 
which he was a party. Insuch cases: a fee 
ad valorem the property. sought to be affect- 
ed, or the liability avoided, by the declara- 
tion has to be paid by the party seeking to. 
avoid thedebt or the decree: cf. Malikka Mela 
dathil v. Kunji Aehammal ‘(t3°, Arunacha-- 
lam Chetty v. Rangasamy Pillai (3), Harihar 
Prasad Singh v: Shyam Lal Singh.(4), Ganesh” 
Bhagat v. Sarada Prasad Mukerjee (14) and. 
Devidas v. Ramlal (15), where this, distine-, 
tion has been taken into account in levy-' 
ing;ad valorem fee instead ofa fixed fee. `.. 
It is the absence of any such legal duty 
or obligation cast by Hindu Law upon à re- 
versioner to set aside the adoption as a 
condition precedent to his suing to get or" 
getting possession of the property after the. 
succession opens out, which ‘distingushes. 
his case from that ofa party to.the adoption, 
and restricts his liability to pay; a fixed fee 
instead of the ad valorem fee because the 
only declaration he is interested in suing for, 
under s. 118, Limitation Act; is as regards 
the status of the so-called adopted son and 
not atitle to the property inherited by the 
widow who makes the adoption. There is - 
no rhyme or reason why he should be put 
upon the same level with a party to the 


r 


" traneaction who must either set it aside or 


get its validity or otherwise, if any, estab- 
lished in a declaratory suit as agaiaset the’ 
party interested in repudiating it, before 
hé ean assert his or her own title to the 
property affected thereby. The following.’ 
observations of their Lordships in Venkata- 
(13) 5 Ind..Oas. 927; 20 M. L. J. 791; 7 M. L. T. 177, 
(14) 30 Ind, Cas. 111; 42 O. 370; 190. W.N. 895, . 
(15) 13 Ind. Gas. 864; 7 N,L.R.190. . © .. . 


422. 
"arüyana “Pillay v. Subbammal (16) 
clearly set out the object and nature .of the 
reversioner'sdeclaratory suit and adjudica- 
tion taking place there: . 
`“ Under the. Hindu Law the death ofthe 
female owner opens the inheritance to the 
reversioners and theone most nearly relat- 
ed at the time to the last full owner becomes 
entitled to possession. In her lifetime, how- 
ever, the reversionary right is a mere possi- 
bility. or spes. successionis . . . ‘the Indian 
law, however, permite the institution of 
suits in the lifetime of the female. owner 
for a declaration that an adoption made by 
her is not valid, or an alienation affected by 
heris not binding against the inheritance 
- .. the object is to remove a common 


apprehended injury to the interest of all the . 


reversioners, presumptive and contingent 
alike, Of course, the two classes 
of suits covered by these two 
articles are distinct in their scope and 
character : one relates to status and involves 
the adjudication of a right in rem: the other 
raises a question of mere justifiable neces- 
sity. But in both ‘the right to sue’ is 
based on the danger to the inheritance com- 
mon to all the reversioners which arises from 
the nature of their rights." 


: I have underlined (italicized) the import- 


ant words in the quotation. . 


The two articles referred to are 118 and 
125 of the Limitation Act.; The words 
‘status " as used with reference to Art. 118 
is very significant. Similarly, the exprés- 
sions ‘‘ apprehended injury " and “ danger” 
are also very important as defining the 
scope and character of the declaratory suit. 
This clearly shows that the object of the 
reversioner's suit is to: remove an “ appre- 
hended injury " or “ danger" to the rever- 
sion, and the subject-matter of the suit is 
such as merely affects the so-called adopted 
son's status and involves an adjudication of 
a right in.rem. ‘In substantial accord with 
this view are also the decisions in Janki 
Ammal v. Narayanasami .Atyar (17), Kesho 
Prasad Singh v. Sheo Pragash Ojha (18), 


' (16) 29 Ind. Cas. 298; 38 M. 406 at pp. 410, 411: 17 
M` L T. 135; 28 M. L.J. 535: 17 Ban. D. Rb. 468; 19 
O: W. N. 641; 2 L. W. 596: (1915) M. W. N.555; 21 
Q. L. J. 515; 42 I. A. 125 (P. O0). ` 

. (17) 37 Ind. Cas. 161; 39 M. 634; 20 M. L. T. 168; 
SLM. 1. J.225; 14 A. L. J. 997; (1916) 2M. W. N. 
188;'20 O. W. N. 1323; 18 Bom. L. R. 856; 24 O. L. 
J. 309; 4 L. W. 530; 43 I. A. 207 (P Q.. 

(18). 82.Ind. Cas. 962; 47 M. L. J. 824; A. I. R. 1921 

'P. 0. 247: 100. & A.L R.1105:40 O, L. J. 461; 51 


L.A.:381:46:A.:831; 23 A: Li J. 168;.27 Bom: L-R. 
130; 21 I. W. 295; 1 O.. W. N. 640; L. R..6.A. (P. O.) 
1; 290. W, M.608 (P:Q). 000 i. 
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Annada Mohan Roy v. Gour Mohan Mallik 
(19) and Amrit Narayan Singh v. GayaSingh 
(20). In thelast case Mr. Ameer Ali de- 
scribed the situation very clearly in the 
following words: : 

“ A Hindu reversioner has no right or in- 
terest in presenti in the property which 
the female owner holds for her life, Until 
it vests in him on her death, should he sur- 
vive her; he has nothing to.assign or to 
relinquish or even to transmit to his heirs. 
His right becomes concrete only on her 
demise, until than it is mere spes succes? 
sionis,” : 
- One has only to put this distinction in the 
right perspective to realise the grest bear- 
ing it has on.the question of :stamp payable 
on a declaratory suit brought by a person 
who has a mere spes successionis, in relation 
to the fruit which he may not live to enjoy 
as the result of the litigation she under- 
takes. There is no immediate need or legal 
obligation on him to file such a suit at an- 
early date except that important evidence 
may disappearby lapse of time. He is & 
elaimant other than a party to the adoption, 
and assuch does not stand to derive any 
immediate profit by the litigation; being a. 
person who has only & hope of succession he 
has no present transferable interest in tne 
inheritance, and as: such his mere hope or 
chance of succession can have no market 
value. Itis so uncertain that it may even 
be valueless. It is so uncertain that it may 
even be defeated by the act of some person 
having the present disposal of the property. 
Then again, his interest is merely conting- 
ent upon his surviving the widow and the 
non-intervention of a full heir. He cannot 
be in a position to predicate at the date of 
his suit for declaration, with any degree of 
certainty what partieular property will be 
left when the succession would definitely 
open out infavourof the reversion. I do 
not understand how he can be legally com- 
pelled to value thesubject-matter of his suit 
either with reference to the then existing 
property or some uncertain. and unknown 
property which the alleged adopted son may 
stand to loge at some future or uncertain 
day. The estate whilein the hands of the 
widow or for the matter of that of her alleg- 
ed adopted son, may be alienated for a justi- 
fying necessity, and corpus may thus be 


(19) 65 Ind Cas. 27; 48 O. 53€; 25 O. W. N. 496; 
33 C. L J. 457. 

(20) 44 Ind. Gas. 408; 45 C. 590; 23 M. L. T. 143; 
2950, W. N.409; 27 OL. J. 296; 34 M. L., J. 298; , 
4 P. L. W. 221; 16 A. L. J. 265; (1918) M. W. N, 305; 
7 L. W, 581; 20 Bom. L. R..046;245 I A..35 (P. O.). 
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considerably reduced, It may even be 
wasted or deteriorated or undergo conver- 
sion to such an extent as would destroy all 
identity, and may not be the self same pro- 
perty at widow's death, asthe one he may 
have specified as having existed at the date 
of the suit. Is the declaration, if obtained 
only with regard to specific property exist- 
ing at the date of suit, to become nugatory 
and ineffectual as to the property that may 
" be found existing at the time when the suc- 
cession opensout-? Unless the decree con- 
‘tains some comprehensive words such as; 
“or such property belonging to the estate of 
the male holder as may be left at the widow's 
death” the declaration would be unavailing 
to plaintiff; but even then, technically speak- 
ing, it may not give the actual reversioner 
any right to say that his title to the pro- 
perty which the defendant's adopted son 


may actually possess at the widow's death, 


was afiirmed or that the adopted son's title 
to it was already annulled. Then again, it 
is doubtful whether a Oourt which is so ex- 
acting as regards the Court-fee would per- 
mitsuch vague words to remain in the 
plaint without insisting. upon some value 
being put on the property to be comprised 
in them. Taking these circumstances into 
consideration the only plausible inference 
which I think can be drawn is that the pro- 
perty which the adopted son either stands 
to lose or will ultimately lose is not a sure 
criterion for valuing the subject-matter of 
such suits by reversioners although that 
seems to be the view taken by the Madras 
High Court in Keshava Savabhaga. v. Lak- 
shminarayana (21), . 

The Allahabad High Court expressly 
dissented from the above view taken by the 
Madras High Court in Sheo Demi Ram v. 
Tulsi Ram (22) where it was pointed out 
that plaintiff can put his own valuation uns 
less and until the High Court with the sanc- 


tion of the Local Government thinks fit to 
prescribe such value under the power given 
This is also. 
the view taken by the Caleutta High Court. 


bys.9, Suits Valuation Act. 


in Prolhad Chandra Das v. Dwarka Nath 
‘Ghosh (23). In Kalova v. Padapa .(24) 


Westropp, O. J., held that " independently: 


of any claim to the property ..... 

a suit to set aside adoption would 

lie.... The Legislature seems distinctly 

to have recognized the right of a person to 

bring a suit to set aside an adoption -as a 
(21) 6 M. 192. | 
(22) 15 A 378; A. W. N.(1893) 147. |. 

- (23) 6 Ind. Cas, 636; 14 O. W. N. 927; 37.0. 860. 
(24) 1 B. 248 at pp. 291,.252.- dnb 
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substantive proceedings, independent of any 


claim to property, h 
OCourt-fes for such asult 


tation Act (IX: of 1871), 


^^ tion in question fixing je value. 
of the subject-matter of suits coming unde 


498. 


and to have fixed a special 
(Act VIL of 1870, 
Sch. II, Art. 17. e]; 5); and in the new Limi- 
‘Art. 129, the 
right to bring such a suit has since been 
again distinctly recognized." — , | 

I have underlined (italicized) the import- 
ant words. It is in the fitness of the things 
to expect & presumptive reversioner under 
such circumstances to sue for and obtain 
only such a declaration as merely affects 
the status of the alleged adopted son; a 
declaration of his own title anda negation 
of the adversary's title to specific property, 
actually existing at date of suit, is not, in 
my opinion, the sine qua nonof his dec- 
laratory suit. 

As the only object of bringing such a 
declaratory suit at an early date is to 
secure an adjudication as to the status of 
the defendant when the evidence is quite 
fresh in order to avert an apprehended in- 
jury or danger which may stand.as a bar 
against or come into conflict with the work- 
ing out of the future rights of the plaintiff: 
or of such other person or persons a8 may 
happen to become interested in the rever- 
sion by the time the death of the widow 


reel 


takes place, a declaration as the status ob- | 


tained under such circumstances can have 
absolutely no reference to the value of any 
specific property; it can at. the most relate. 
tothe inestimable future or contingent right, 
title or interest which the actual reversioner | 


may happen to get in the widow's. 
estate and accretions thereto. Under 
such ‘circumstances, the adopted son's: 


present title to the so called ownership and. 


enjoyment of the property inherited by the. 


. widow remains unaffected by the declaration 


untilthe latters death. To estimate the. 
money value of such possibilities or im- 
possibilities is a difficult "task. It is for 
meeting cases such as these thatthe Legis- 
lature as pointed out by Westropp, O. J., 
have in their wisdom prescribed a fixed fee 
of Rs; 10 under Art. 17, Sch. HI , Court Fees, 
Act and given power to the High Oourt and 


Local Government to supplant the artificial | | 


value which the plaintiff may put. on the 
subject-matter of a suit by one, based on 
what that might consider reasonable basis © 
of valuation. Whereas this Oourt and the 


“Local Government have under the. power 


so given by s. 9, Suits Valuation Act, to fix. 
any other reasonable basis of valuation in 
gelected classes of eit, issued the notifica-. 

ing Rs. 400 as the value. 
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tl. 3, read-with ite- proviso, they have to be 


valued at Rs, 400 for Oourt-fee and juris- 


dictional purposes, So the obligation to 


value the subject-matter of. the suit at 


Re, 400 is the primary and substantive rule 
enacted by the notification and that of valu- 
ing the relief according to the value of the 
property title to which the suit affects is an 
exception to the same. 
Such a Droyiso,to ask a person who has a 
mere spes successionis to pay ad valorem fee 
15 virtually to give prominence to the ex- 


ception over the substantive rule of law. 
and practically force him aa it were to, - 


pay ihe heavier duty leviable for the relief 
of present possession of the property al- 
though under the Hindu Lawhe is not 
entitled to pray for and elaim it during the 
lifetime of the widow. ` 

“Since it is the. duty of, every. Court to 
see thatits construction of a fiscal statute 
_ or for the matter of that, of our present noti- 
fication which being a part of fiscal enact- 
ment has the force of law, is neither such 
as would impose an unnecessary or unwar- 
ranted burden upon the subject, nor at the 
same time, such as deprives the state of its 
legitimate revenue, it must be seen whether 
it would be opposed to, or in consonance 
with the plain meaning of the w-rd “affects 
a title to property", used in the notification, 
to include such suits in the proviso. The 
mere circumstance that.the future opera- 


tion of the title of the alleged adopted son. 
to the property-will be affected after the. 


widow's death by the. declaratory decree ig, 
in my opinion, no justification for classify- 
ing the suit of a mere presumptive rever- 


sioner for a pure declaration that an adop-. 


tion is valid or invalid, as a suit. which 


“affects a title to.property”, and thus bring: . 


ing iton'a par with the suitof a party. to 
the adoption or with the one. brought ex- 
pressly for 


and a suit by a non-party claimant (who. is 
under no legal obligation to sue) for a 
declaration that the adoption is valid or in- 
valid, this coupled with the relief actually 

claimed in the plaint and.not the conse- 


quences directly or indirectly. flowing from. 


it, must “determine the real test in the 
matter of the applicability or otherwise of 
the proviso, to such.cuits. Unfortunately 
this distinetion has been ignored in the 
Courts below with the result that a burden 


of an ad valorem fee is being sought by.. 


the defendants to be put upon the head of 


the claimant who cannot be legally compel. 


we =~ 
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Onthe authority of . 


or the purposes of affecting - such. 
title. It will thus beseen that there is a. 
great distinction betweena suit by a party,. 


cation in this manner the- Courts below. 
have extended the operation of the proviso. 
beyond its proper limits and looked at it 
asif it contained the . words “affects 
or will affect a title to property in 
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led to sustain it, - In construing the. notifs, 


1 


i 


place of the words ‘affects a title to pro-. . 


perty.' M" 


ida “F 
To so extend its scope was to construe 
fiscal enactments against tbe recognized. , 


canons of construction specially applicable 
to them. i 

Iam conscious of > 
series of.decisions of this Court which are 


opposed to the view taken by me and on. . 


the basis of which the levying of an ad ta- 
lorem feehas become the practice as if 
were of the Courts of these provinces. . 1, 
however, do not feel myself bound to decide 


Os 7 y^ 
the existence of a 


this question on the principle of stare decisis. _ 
especially as the contrary view expressed. , 


by Sir Henry Drake-Brockman. in his orders. 


dated 23rd June, 1915, and 27th January,. 
1916, in Daji v. Rodhabai, Appeal No 36 of 


1815 commends itself to me. Iam not. 


necessarily bound to follow a practice . 


which was not warranted by law,as pointed. 


‘out by their Lordships of the Privy Council 


in Rachappa Subrao v Shidappa Venkatrao 
(5) and also by the Allahabad, Bombay and 


Calcutta High Courts in several cases.. 


Chief Justice Edge of the Allahabad High 
Court observed as follows in Balkaran Rai 
v. Gobind Nath Tewari (25) with regard to 


the erroneous practice obtaining in the pro- .: 


vinces subject to that High Court: 


“A practice which is in contravention of »" 
the law even if such practice:be the practice .. 


ofa High Court, cannot make lawful that 
which is unlawful; nor can a practice of a 


Court justify a Court. in putting. upon an .. 


Act of the Legislature a construction which. 


is contrary to'the plain wording of the Act.. 
Such a principle of: construction in such 8 | 
case would lead, not to making the law . 
certain but to confusion and uncertainty". . 


This view has been accepted by the 
Bombay High Court in Muradally Shamjt 
v. B.N. Lang (26), and also by the Oalcutta 
High Court in Khedu Mahto v. Budhun 
Mahto (27) and Banwari Lal v. Sheo Sankar 
Misser (28). A practice whichis in contra- 
vention of the plain provision of our noti- 


fication as I understand it cannot bs accept- : 
. ed as binding. I do not, therefore, uphold it 


(25) 12 A. 128; A. W. N. (1890) 39 (F. B.). 
(26) 53 Ind. Cas. 627; 21 Bom. L. R. 980; 44 B. 
5 wa * ^ = a 


55. TEC 
(27).27-C, 508;:4 C: W. N. 333(F. B)... 
(28) 1 Ind. Oas, 670; 13,0. W. N, 818... 5 


, 


/ 
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In this case. which: is-elearly: distinguish- 


able from the cases covered by. the proviso - 


as shown above. I will discuss the previous 
decieions of this Court. v d j 
(1) The ease of Musammat Mainabai v, 
Vithal, Firat Appeal No. 78 of 1914 was one 
in which the daughter who had a. rever- 
sionary interest only and had claimed a 
declaration that. the respondent. was not 
duly adopted.either by her father or under 
his authority, was made to pay ad valorem 
fee on hermemorandum of appeal by .Bat- 
. ten, A. J. O., on the strength: of an office 
note based on the notification, No. reasons 
whatever are givenin support of the view. ` 


à 
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sequently. held bound .-to pay a fee ad: 


- (2) The case of Bapu. Anna v. Musammat ' 


Sitabai, O. R-. No. 55-B of 1915, - dated 3uth 
September, 1915, decided by Stanyon and 


Prideaux, A. J.:C., arose out of a suit by. 


the manager of Annachhatra, the beneficiary 
under the. Will of one Mr. Jog, Pleader, 
Berar, for a declaration that the adoption 
made-by the te&tator's widow (to which 
plaintiff was not a party) was void on the 
ground that it was notin accordance with 
the directions of the testator. In that case 
also an.ad valorem fee was demanded on the 


plaint on the view that the declaration, 


"wil. affect" title to property worth 
Rs. 40,000 and that the case therefore fell 
within the proviso. The underlined (ztalt- 
cized) words are important for the purposes 
of the distinction pointed out above. 

. (3) Ganpatrao v. Laxmibai (1) was a case 
where the appellant had claimed two reliefs 
on the strength of his status as an adopted 
son. Asa person duly adopted by Musam- 
mat Laxmibai to her husband Bhaskarrao, 


he claimed a declaration that his adoption. . 


was valid and that he was,therefore, entitled 
to retain to himself the- possession of pro- 
perty of which he was let into possession by 
the adoptive mother. as against Shamrao, the 
illegitimate son of Nilkantrao, the surviv- 
ing undivided brother of Bhaskarrao, who 
ultimately obtained a decree therefor 
against his adoptive mother. In virtue of 
the same status as the adopted son and not 
independently of it, he also claimed to be 
the reversionary heir of the estate of Nil- 
kantrao after the death of his widow 
Bhagirathibai, on the ground that the 


brothers had separated in estate during: 


their ‘own lifetime. He lost his suit 
in the Courts below on, the ground that 
his adoption having been made during 
the pendency of the illegitimate son's 
guit for’ possession against his adoptive 
mother, he was, bound, by the. decree 


ultimately. passed. therein. He was. con- 
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valorem the property, title- to which was 
affected by the declaration sought, as per . 


‘decision of the third Judge, Batten, A.J. O:, 


to whom the-question was referred owing 


to a difference of opinion‘ having arisen 


between Drake .Brockman, J. O.,° and 
Prideaux, Acting. J. O., on the point. of fee 
leviable. ‘The important words are under- 
lined.(italicized) by me. =>” NK 
- (4) Zibal v. Narayan, O. R. No. 161-B.- 
of 1917, decided by Kotval, A J. O., was & 
case in which one co- widow of the first male 
holder in possession :of a part of the in- 
heritance sought a declaration against the 
alleged adopted son and her co- widow, that 
the adoption never in fact took place or was 
invalid.. The first Court ordered the levy 
of ad valorem fee. In dismissing. the 
application for revision my léarned ` brother 
Kotwal, A. J. O., made the following 
observations: v. B 
"In .the present case the property the 


‘title. to which will be affected by the suit 


for the declarationsought by the plaintiff 
willbe the whole property belonging to the 
deceased Jairam the: alleged - adoptive 


father of defendant No.1, and Court-fees. 


must be paid on the value of that property. 
I am unable to agree with the contention... 
that Oourt-fees should be paid only on the 
value of the property which is in the pos- 
session and enjoyment of the. plaintiff,- and 
‘the title to which alone: will be affected’. - 
so far as she was concerned. -The notifica- 
tion speaks of property generally: and not 
merely property in which the plaintiff is 
interested." Wo dy ys T 
(5) Chinki v. Narayan (29) was the’ case ` 
of a daughter suing asa reversioner for a. 
declaration that: the defendant's adoption . 


never in fact took place. Kotval, A. J. -O. . 


 heldin that case that such a suit was of 


the kind referred toin the notifieation on 
the ground that an adoption which never. 
took place cannot but beinvalid. Anad 
valorem, fee was, therefore, held payable by 
the plaintiff on her plaint. : O " 

(6) Mulji Bat v. Raja: Mankura Bai, 
C. R. No. 154 of 19?6, decided by "Hàllifax, 
A. J. O,, arose out of & suit in which plaint- 
iff praved that he is the next and immediate: 
reversioner of the said Madan Singh and 


„will be entitled “to inherit all the property: . 


of the. said Madan Singh after the death of 
defendant. No. 1 and that defendant’ No. 2 
has no right to Madan Singh’s property;: In ad 


this, case'a fee ad valorem the'whole’ 'of the 


. (29) 58 Ti. Cas.: 965; $N. Tr J242,- 


aon a 
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property inherited by Mulji Bai from her 
b ale was demanded in the first Court 


and that demand was confirmed in revision. 
I lay emphasis.on the words “no right to... 
... property” which I have underlined 
(italicized.) B n l 
. Against this series of decisions „there is 
the decision of Drake-Brockman, J. O., in 
Daji v. Radhabai, F. A. No. 36 of 1915 
in which the appellant was the alleged 
adopted son against whom the daughters 
of the last male holder had brought a suit 
to get it declared that his adoption never 
in fact took place. The memorandum of 
appeal was stamped with a fixed fee of 
Rs. 10 only. The office took objection to it 
in view of the proviso. Drake-Brockman, 
J. O., in an-order dated 23rd June, 1915, dis- 
tinctly observed that the notification on 
which the objection was based did not 
apply to suits where Court Fees Act pre- 
seribed a fixed fee, and provisionally treated 
the memorandum of appeal as duly stamp- 
ed. Butinview of an interpretation later 
.on put upon the notification by the Bench 
in Bapu Anna v. Musammat Sitabaz, O, 
R. No. 56-B of 1915, dated 30th September, 
1915, a fee of Rs. 30 was considered to be the 
proper fee leviable in ‘such cases, and the 
deficiency was realized as perorder dated 
97th January 1916. The learned Judicial 
Oommissioner declined to apply to the 
case the. proviso appended to cl. (3) of 
the notification as he thought that 
“the. immediate title to the deceased 
Raghoba's property is not, however, affected 
so far as the plaintiff's right to possession 
was-concerned.” Luna di : 
Ilay emphasis on the words “immediate 
title" which I have underlined (italicized). 
The above will show how the practice of 
this Court has grown and how the notifica- 
sion has been treated in the past as requir- 
ing ad valorem fee in every sult by or 
against the adopted son, irrespective of the 
question whether the plaintiff is the adopted 
son or the widow or co widow ora mere 
reversionary heir or even a beneficiary who 
may stand to gain some property under 
the terms of tne Will, in case there were 


no adoption. 
With due 


above cas niu 
Dos thatin allsuits where the plaintiff, 


ig either & presumptive reversioner Or a 
person other than a party to the adoption an 
ad valorem fee is not leviable, due regard, 
being. had to the fact (7) thatthe plaintiff 
not being a party to the adoption. is under 
no legal duty to sue to obtain the ‘declara- 
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deference to the view taken. 
es Nos. 1, 2, 4 and 5, I venture 
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tion which he or she seeks ito -get and 
which is operative only in future, and . (ii) 
that the present tense in the expression 
«affects: & title to property” restricts the 
proviso to suits where the immediate title 
to property is affected. In all such cases 
the real dispute is merely as regards the 
adopted boy's status or legal character and 
not as regards the property which may or 
may not perhaps be vested in him for the 
time being. 

As . pointed in Daji v. | Radhabai, 
F. A. No. 36 of 1915 the proviso could 
not be applicable to such a case be- 
cause “the immediate title to the de- 
cetsed X's property is noi" as rightly 
observed “affected so tar as the plaintiff's 
right to possession was concerned," for the 
simple reason that plaintiff who has a mere 
spes successionis has no right to present 
possession of the property during the 
widow's lifetime as explained above. The 
other case,'viz., No. 3 being of a party to the 
adoption and No. 6 such as expressly asked 
for a declaration affecting title to property 
were both distinguishable from the rest and 
the present case. The scope of the proviso 


‘has, I respectfully venture:to say, been 


extended beyond its proper limits so as to 
include’ in it cases which ordinarily could 
not come within its strict wording or would 
come in only by substituting the words: 
‘affects or will affect a title to property" in’ 
place of the words “affects a title to pro- 
perty in it.” I, therefore, feel myself 
bound to express my respectful dissent 
from everyone of the decisions wherein the 
proviso has been made applicable even to’. 
a presumptive reversioner's suit to obtain ~ 
a mere declaration that an alleged adoption 
was invalid or never infact took place. If 
it be permissible to me to explain its cause 
I may say that this was due to inadvertance, 
or at any rate, tothe peculiar significance 
of the use of the word “affects” denoting 
only the present and not the future opera- : 
tion of the declaration not having been 
pointedly pressed upon the attention of 
the Judges concerned as a ground for relief 
from the additional burden placed on the 
litigaut before them. The Additional 
District Judge was clearly wrong in apply- 
ing the analogy of Ganpatrao v. Laxmi Bai 
(1) a suit by an adopted son to get round & 
decree passed against his adoptive mother, 
i. e„ virtually against himself—to the al- 
legations in this plaint—and in construing 
the relief claimed as coming under the 


“proviso. He was wrong in assuming that 


Ganpatrao was a  reversioner, because. he 
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had not that capacity apartfrom his status 


as an adopted son. To my mind the obser-: 


vations made in Ganpatrao v. Laxmi Bar 
(1) by Batten, A. J. O., who was considering 
the applicability of the proviso to cl. (3) of 
the notification, to the particular case 
before him namely the appeal of a so-called 
adopted son by which he was trying to get 
rid of a decree passed against his adoptive 
mother in a suit filed by Shamrao, and not 
to the case of areversioner suing for 4 
declaration pure and simple, do not touch 
the point of distinction definitely made out 
inthe present case. Torely uponitas an 
authority for holding that ad valorem fee 
on Rs. 15,000 was payable by the plaintiff 
who sued as & mere reversioner to obtain & 
declaration as regards defendant No. I's 
status only and who expressly omitted 
from his plaint all reference to the relief 
of title to property, was to construe the law 
in an unwarranted manner. ; 

The learned Additional District Judge's 
following remarks are incorrect and I must 


say a few wordsabout them before I close | 


my opinion: 

“In the present case the plaintiff claims 
to be the reversioner after the widow and 
her daughter and ifthe adoption is declar- 
ed invalid the adopted son will be divested 
of his property which will vestin the widow 
and give the plaintiff a chance of succession. 
The declaration, therefore, affects title to 
property.” 

They disclose some confusion of thought 
based on an improper extension of the con- 
struction of the proviso adopted in Maina- 
bai v. Vithal, First Appeal No. 78 of i914; 
' Bapu Anna v. Musammat Sitabai, O. R. 
No. 161-B of 1917. Zibal v. Narayan, 
O. R. No. 55-B of 1915, dated the 
30th September, 1915, and Chinki v. 
Narayan (29). As a 3maiter of fact the 
intervention of defendant No. 3 who is 
the daughter of the deceased, and of her 
two sons including the one alleged to have 
been adopted who are presumably “full 
heirs" will indefinitely postpone the 
plaintiff's chances of succession to the 
estate and it is just possible that he may 
‘never have any, if the daughter and her 
sons survive the widow and also the 
plaintiff. Moreover the adopted son is not 
going to be divested of the property during 
the lifetime of the widow defendant No. 2, or 
of his natural mother defendant No. 3; so it 
isimpossible that the estate may vest in the 
widow as the learned Additional District 
Judge thinks. Ifthe adoption bs invalid 
the propery never vested in the boy ; if it 
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.be valid it fis not going to be divested 


at all, so as to revest inthe widow 
less before her death. x 
Ifany divesting of thealleged adopted 
son's title to property is at all to follow the 
declaration, it will date only since the: 
widow's .death and not, earlier; thus 
whatever rights the adopted son may have 
acquired by virtue of the adoption to the 
present ownership and enjoyment of 
property must during the lifetime of the 
adoptive widow, ordinarily remain unaffect- 
ed by the declaration, if any, which the 


‘Court may grant in the suit, for protecting 


the plaintiff's reversionary interest which 
may come into being on the widow's death. 
1t may not necessarily be vested in the 
present plaintiff, unless he survives the 
widow defendant No. Z, the daughter defen- 
dant No. 3 and her another son who is in 
existence at present, but may vest in 
such ultimate actual reversioner as may 
happen to live when the succession opens 
out.: In short there is or can be no 
divesting or’ vesting of any title of the 
alleged adopted son to the property at least 
so long as the adoptive widow is alive, All 
I need add is that everycase must be 
decided on its own. allegations and 
circumstances peculiarly its own, | < 
My opinion then is that the value of tho 
subject-matter of the present suit for 
purposes of, the Oourt-fees and jurisdic- 
tion was Rs. 400 and not Rs, 15,000 the 
value of the property. Since I hold that 
the jurisdictional value of the subject- 
matter of this suit as determined by the 
notification was Rs, 400 the order re- 
turning the plaint for presentation to 
proper Court was wrong and it is liable 
to be reversed. For the above reasons 
I recommend that the revision be allow- 
ed“ with a direction that the plaintiff: be 
ie to make good x deficiency of Rs; 
within a time to be fixed if he wi 
go on with the suit- Vii 
Kotval, A. J. C.—The rule contai 
in Notification No. 1611 dated 28th Bene 
tember, 1911, para. 1, given in the Judi- 
cial Commissioners Oivil Oircular IL-8 
has the force of law and the only ques: 


‘tion is whether the present suit which 


is admittedly one for a declaration that 
an adoption is invalid affects title to 
property. In my judgment it does affect 
the title of defendant No. 1to the property: 
since ifthe declaration is granted his title 
as adopted son to the property he now 
holds will go. If the word “affects” is to 
be taken strictly as. referring to the 
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present time -only, it would lead to an 
inference of ignorance of law‘on the part of 
the Legislators, for no suit for a declaration, 
at the time. that the question of Oourt-fee 
is'to be determined, that is, when it is 
instituted, affects a title to property. Iam 
. in respectful agreement with the views of 
the: Benches referred to in my learned 


brother's opinion. í dojnot think they- 


have read into the proviso to cl. 3 to the 
rule anything that is not there or fail- 
ed -to grasp the 
words. therein, nor do I see any special 
inequity or oppression in requiring a 
reversioner to pay ad valorem Oourt-fee on 
a claim like the present the effect of which, 
if allowed, will be. to take away the 
defendant's title. fam of.opinion that the 
order of the lower. Courts is éorrect and 
the . revision application > should: be 
dismissed : XE M 
x Findlay, J. C.—I ‘have had the ad- 
vantage of perusing the opinions of.my 
brothers, Kotval and Kinkhede, A. J.’ O.'s 
on.this matter. and: have heard also Counsel 
for the parties. I do not find it necessary to 
go into the matter at length in view of the 
wealth of material already available on the 
point, much of which has been discussed 
in the opinion recorded by Kinkhede, 
A:J.O. ^ . 

- In: argument before me the learned 
Counsel for the applicant has taken up 
the position that the rule contained in 
Notification No. 1641 was ultra vires and 
illegal, inasmuch as it -clashed with the 
definite provision contained in Art. 17: 
(v), Sch. IL to the Court Fees Act of 1870. 
On this. point, however, | find myselfin 
full .agreement: with , the . remarks con- 
tained in the: judgment: of Batten, A. J. 
©., dated 9th June, lvl6,in Ganpatrao v. 
Lazmibai(l) and I am of opinion that the 
terms of. s. 9, Suits Valuation. Act, 1887, 
permit of the re-valuation of the suit 
of the class contained in Art. 17 (v), 
Sch: 1I, Court Fees Act.- -There can: be no 
question that the valuation of Rs. 10 fixed 
under the article quoted of the Court Fees 
Act is an arbitrary one, and it clearly seems 
tome inira vires for- this Court, with the 


previous sanction of the Local Government 


to have laid down the provision in ques- 
. tion in the notification quoted. < 
.- The said notification, therefore having 
the force of law, the only question is 
whether, in view of the nature of the relief 
claimed by the plaintift-applicant, the suit 
can be said to come within: the purview of 
‘the phrase; “if a suit for a declaration that 
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significance’ of any- 
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an adoption is valid or invalid affects a title 
to property.” | 

' It is possible, of course, to look atthe 
matter from one angle and:to say that 
only a question of status is involved but 
Iam wholly unable to understand on what 
grounds it can be held that in the present 
case a title to property is not affected, 
With all deference to my brother Kinkhede, . 
A. J.'U,, I think the learned Judge has 
relied upon the present tense. only being 
employed in. the word “affects” If that 
construction were to be pushed to its logical 
conelusion, then in no conceiveable case 
could the title to the property be said to be 
affected at the time when the question of 
Court-fees has to be determined. What we 
have, therefore, to have regard to, is what 
ihe result will be at the time the plaintiff- 
applicant gets his decree, assuming the 
suit to be decided in his favour. Then 
undoubtedly, at and from the moment, the 
title of the defendant N.o 1 to tbe property 
will disappear. From this point of view there- : 


fore, I find myself in full agreement with 


the opinion of Kotval, A. J. C. and With 
the many previous decisions of Judges 
of this Court to the same effect. I, there- 
fore, am of opinion that the order of the 
lower Appellate Court is correct and return 
the reference accordingly. 
^ Kinkhede, A. J. C. —The facts of the 
case "which gave rise to the revision are 
set forth inthe opinion recorded by me. — 
The sole'question to beconsidered has also 
been stated init, As there was difference ' 
of opinion between Kotval, A. J. O. and 
myself: the point of law was referred toa . 
third Judge: as required: by law. The 
Judicial Commissioner was pleased - to 
act as the third Judge. He heard the 
arguments and delivéred his opinion. The: 
Judicial Commissioner and Kotval, A. J, C. 
being of the same: opinion, the decision of 
this revision application, must, on the 
analogy of an appeal, be according to the 
opinion of the majority of the Judges who 
have heard including those who first heard 
it, as laid down ins. 98 (2) proviso of the 
Civil Procedure Code. In accordance with 
the opinion of the majority the order of the 
lower Court demanding ad valorem Court- 
fee is upheld and the revision application . 
dismissed with costs. Pleader’s fee Ra. 100. 
A. Revision dismissed, °° 


d 


193 Ty ©. 1930 


SIONER’S COURT. : 
First Oliviu APPEAL No. 117 or 1926, 
| April 18, 1929. D. 
Pressnt:—Mr. Maenair, Offz. J. O., and Mr.. 

! Staples, A. J. O. ^-^ - 

YAMUNA BAI—Derenpant—APPELLANT 
oy, ^ versus yn 

JAMUNA BAT—PiAINTIFF—RESPONDENT, - 

Hindu Law—Adoption—Participation in adoption 

two wives—Whether both are adoptive mothers— 
Inheritance—Whether senior wife alone succeeds as 
adoptive mother. 

Only one wife can receive a child in adoption so as 
to step intothe position of its adoptive mother. 
The presence of another co-wife at, and participa- 
iion in, the ceremony of adoption will not, in the 
absence of any custom to the contrary, make the other 
co-wifean adoptive motherof the child. After the 
death of the adopted child. the. wife. who making the 
adoption will alone inherit his property in prefer- 
ence to the co-wife. , [p. 430, cols. 1 & 2.] 

. Venkata Narasimha Appa Row v. Parthasarathy 
Appa Row (1) and Annapurni Nachiarv. Forbes (3), 
followed. .. | 

„Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 
7th August 1926,in Civil Suit No. 42 of 1923, 

Mr. D. W. Kathaley, for the Appellant. 

Messrs. W. H., Dhabe and K. A. Potey, 

for the Respondent. ` é 


JUDGMENT.—The defendant-appel- . 


lant Yamuna Bai, às is admitted by the 
plaintiff-respondent in her deposition as 
P. W. No. 17, was the senior wife of Maruti. 
The respondent Jamuna Bai was the junior 
wife. It will be.convenient to refer to the 
wives as FY. and J, Maruti adoptéd^8' son 
Ramchandra on 10th August, 1916. Maruti, 
as.the plaint states, died: in 1921 and at his 
death Ramchandra became thé sole owner 


of the property. . Ramchandra died in 1923. . 


The plaintiff's case is that she and theappel-- 
lant were both mothers of Ramchandra and, 
therefore, succeeded to the estate, The suit 
is for partition of the estate. It is admit- 
ied that the respondent took part in the 
ceremony of adoption. The finding ofthe 
trial Court with which we are concerned is 
contained in para. 16-of the judgment: 
“The evidence ‘on the record shows that 
the plaintiff as well as defendant No, 1 took 
part in the ceremony of adoption. Both of 
them are thus the adoptive mothers of 
Ramchandra Sao. The plaintiff is not a 
step mother and she is entitled ‘to a 
share.” l 


z- Itis nécessary to refer to the l pleadings l 


‚and evidence in order to make clear the 
meaning of this finding. The defendant 
"stated that the plaintiff who. is the junior 
‘wife was:excluded. from the ceremony of 
‘@doption, , The plaintiff. rejoined..that. she; 
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‘child. To hold that a child could bear such ° 


clearly 


51; (1914) M. W. N. 299; 12 A. L. J. 31; 18 -O W., 
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took full: part’ in: that ceremony. The 
learned Judge has accepted the story told: 
by the plaintiff's witnesses: they. state: that. 
both wives were present but do not appear 
to state that they took an active. part in the 
ceremony. Baliram (P. W. No. 4) states that 
‘Marutisao’s two wives. were sitting in his 
left side and Y was next’ Marutisao : when ,, 
the boy was placed on his lap. The deed 
of adoption prepared at the time (Ex. D. 1) 


States that Ramchandra’s guardian was his. 


adoptive mother Y. The Judgestates that 
this fact does not indicate deliberate ex2lu- 
sion of the plaintiff and later on says that no: 
reason is shown why Marutisao should: have 
excluded the plaintiff. The finding, ‘then, 
really is that while the defendant is admit-. 
ted to have taken part in the ceremony of. 
adoption the plaintiff was not excluded from: 
that ceremony. . r E, E 
The appellant's Counsel considers that on. 
the finding of fact the suit should have been . 
dismissed and for this reason has not attack- 
ed the finding of fact. Hé relies on the 
very ‘definite views expressed by their: 


Lordships of the Privy Oouncilin Venkata : 


Narasimha. Appa ‘Row’ v. Parthasarathy : 
Appa Row (1). Their Lordships state:—. 
"Before examining the- validity of these: 
contentions ` it will be well to: .clear: 
‘up ‘one or two points upon which their 

Lordships are of opinion that ho: reasonable . 
‘doubt can exist. In the first place, there - 
‘could be no power of adoption by. either or - 
both of the widows in the ::present case: 
excepting such as might be derived: from ; 
the powers given by the Will. .In this part.. 


“of India, at all. events, -a. widow has. no- 


power to adopt a son to a deceased husband 
excepting by express authority . given by: 
him. in his lifetime or by Will. In the next. - 


. place, only one wife can receive the- child : 


in adoption so as to step -into ‘the position ~ 
of being its adoptive mother. This is evi- . 


‘dent from the cases which establish that-the .. 


receiving mother acquires in the eye of the : 
Jaw the same position as a natural mother 


to such'an extent that her parents become © 


legally the maternal grand-parents of the- — 


Del 


.& relationship to more than one mother . 


. would be entirely contrary to settled law and 
‘would produce inéxtricable confusion-: in 


the law of inheritance.” Their Lordships 
state that in. their opinion no 
reasonable doubt exists regarding this 
(1) 23 Ind. Cas. 166; 37 M.199 at p. 220:41 L A. ` 
N. 554; 26.M.L, J,411;.15 M. Ly T. 285; 16-Bom; b; Rj * 
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proposition:—"Only-óne wife can receive 
child -in adoption so es to step into 
the position of being its adoptive mother." 

For the respondent itis urged that the 
opinion of their Lordships of the Privy 
‘Council was intended to apply only to the 
‘case of an adoption made by a widow after 
the death of her. husband. The reason 
given by their Lordships conclusively shows 
that this is not the case. Whether the 
adoption is made during the lifetime of the 
husband or after the death to hold that more 
“than one wife could receive a child in 
adoption would have an_ effect, which, 
their Lordships state, would be entirely 
contrary to settled law and would produce 
inextricable confusion in the law of 
inheritance. 

Itis urged by the respondent's Oounsel 
that this is an obiter dictum which we are 
not bound to follow. Their Lordships con- 
sidered it necessary to decide the point with 
which we are concerned in order to deal 
satisfactorily with the question whether a 
joint power of adoption given by a 
Will to. two wives was exercisable by the 
- gürviving widow alone after the death of 
the other. The point with which we are 
‘eoncerned must have been argued before 
their Lordships. We do not consider then 
‘that the finding of their Lordships can be 


"^ termed an obiter dictum. 


Again, their Lordships clearly laid down 
principles and it is not open to us to 
‘question any principle enunciated by the 
Board even if it was unnecessary for the 
decision of thesuit before their Lordships 
'-tolay down those principles. It is sufficient 
to cite Mata Prasad v. Nageshar Sahai (2) 
where it is stated: 
it desirable to point out that it is not open 
to the Courts in India to question any 
principle enunciated .by this Board, al- 
though they havearight of examining the 
facta of any case before them to see whe- 


therand how far the principle on which . 


stress is laid applies to the facts of the 
‘particular case.” We need not refer to cases 
cited by the appellant in which Judges have 
remarked that mere obiter dicta of the 
Privy Council were not binding on them as 
authority. 

It is next urged that the defence did not 
contain an argument that only one wife 


could step into the position of an adoptive - 


(2) 91 Ind. Oas. 370; 47 A. 883 at p. 900; 52 I. A. 
$98; 30 W. N. 1; A. I. R.1925 P. C. 272; D. R. 6 A. 
(P. C) 195; 28 O. C 352; 94 A. L.J.1; 43€. L. J. 
51; (1926) M. W. N, 83; 50 M..L. J. 18:13 O. L.-d, 
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for partition is dismissed. 


“Their Lordships think . 
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mother of a child: had this argument been | 
raised it might have been possible for the 


plaintiff, to allege and prove a custom 


peculiar tothe caste of Karars. {But the 
plaintiff's case is simply that both wives 
were present at theadoption ceremony and 
consequently both were the adoptive 
mothers of Ramchandra Sao. Under the 
Hindu Law the presence of both widows has 
not this consequence. It was forthe plainte | 
iff to allege the existence of a custom — 
among Karars by virtue of which this : 
consequence followed. mM E 
We.are bound to hold that only one wife 
could have received Ramchandra in adop- : 
tion so as to step into the position of heing 
his adoptive mother. Ib was admitted that . 
the senior widow. Y did become the adop- 
tive mother of Ramchandra. There has beer 
no formal application before us to amend the 


plaint by stating that; as two wives could 


not become adoptive mothers, Y did not 
and J did become the adoptive mother. . 
Full evidence regarding -the facts of the . 


. adoption have been given and the evidencé 


furnishes no support to such a proposition, 
The plaintiff respondent, then, was not 
a second adoptive mother of Ramchandra. 
When Ramchandra died. the defendant 
inherited tLe property from Ramchandra in 
preference to her co-widow: Annapurni 
‘Nachiar v. Forbes (3). 

The appeal, therefore, succeeds. Thesuit 
The plaintif- 
respondent will bear costs in both Courts. ' 

G. R. D. Appeal allowed, . 
- (3323 M. 1; 26 I. A. 216; 3 C. W. N. 730; 1 Bom. Li 
R.611; 9 M. L. J, 209; 7 Sar. P. O. J. 591 (P,C) 1.. 


NAGPURJUDICIAL COMMIS* . 
SIONER'S COURT. ; 
Civi, MiscELLANEOLS PxtiTion No. 37 
oF 1929, 
November 4, 1929. TET 
Present:—Mr. Mancnair, Offg. 
J. C.. and Munje, A.J. O. 
Seth OBUNNILAL--APs2LIOANT 
versus l > 
Seth GULABCHAND AND ANOTHER—  . 
NCN-APPL1O:NTS. m 
Civil Procedure Code (Act V of 1908), s. 109 (c)-— 
Leave io appeal to Privy Council— Claim valuable and 
valued at less than ien thousand rupees— Certification 
under s 109 (c), legality of. 
The cases in which lcave to appeal can be granted 
under the provisionsof s. 109 (c), Civil Procedure 
Code are cases, in which the subject-matter, in, 


Ry 990 W, N. 620; 28 Bom, L. R, 1110 (P.O), — . dispute cannot be- reduced--into actual terms :-0f 


t 


. whenthe subject-matter of the 
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money; the-mere- existence of a substantial- and 
important question of law does not justify certi- 
‘fication under the provisions of the said clause 
t suit has actually 
“been valued at less than Rs. 10,000. 

Banarsb. Prasad v. Kashi Krishna Narain (2), 
„and kadha Krishn Das v.-Rai Krishn Chandra (3), 
followed, l 


' Application for leave to appeal to thePrivy 


: Qouneil from the decree in 8. A. No. 15 of 


1928, dated the 15th March, 1929. 

Mr. M. B. Niyogi, for the Applicant. 

Mr. N. G. Bose, R. B., for the Non-Applie- 
ants. 

ORDER.—This is an application for 
leave to appeal to His Majesty in ,Oouncil 
against the judgment and decree passed by 
Staples, A. J. C., in the case which will be 


found reported as Gulabchand v. Chunnilal - 
1 


The subject-matter of the suit and the 


. appeal is admittedly very much less than 


Rs. 10,000 in value, and no property of any 
such value is involved in the decree. Thus, 
unless the case falls under cl. (c) of s. 109, 
Civil Procedure Code, the application must 
be dismissed. 


It is contended on behalf of the applicant 
that the case involves a point of law of 
‘general importance and henceisfit to be 
: certified under s. 109 (c) of the Civil Pro- 
cedure Code; but it isnot material whether 
the case involves a point of law of general 
, importance, . The principle to be observed 
in - granting certificates for leave to appeal 
to the Privy Council has been clearly 
-stated by their Lordships of the Privy 
Council in Banarsi Prasad v. Kashi Krishna 
Narain (2), Radha Krishn Das v. Rat Krishn 
Chand (3) and: Radhakrishna Ayyar v. 
Swaminatha Ayyar (4). Inthe last of these 
‘eases their Lordships, after referring: to the 
‘previous cases, state :— 


'- "It is not necessary to examine them 
again, for the principle which they establish 
-is' plain and cannot be questioned. That 
principle is this: that as an initial condi- 
‘tion to appeal to His Majesty in Oouncil, it 
is essential that the  petitioners should 
satisfy the Court that the subject matter of 
the suit is Rs. 10,000. and in taddition that 
in certain cases there should be.added some 


(1) 122 Ind. Cas 3066;25 N. L. R. 85; A.I. R. 1929 
Nag. 156; Ind. Rul. (1930) Nag. 138. 

(2223 A. 227; 98 I A. 11; 5 CO. W.N. 193; 11 M. 
L. J. 56: 3 Bom. L. R. 154; 7 Sar, P. 0. J. 825 (P. O.). 
(8) 93 A. 415; 28 L A. 182; 5 O. W. N. 639 (P. O.). 

(4) 60 Ind Cas 85; 41 M. 293; 19 A. L. J. 161; 40 M. 


L.J.929; 13 L. W. 321; (1921) M. W.N. 119; 33 C. 
718; 29 M. 


L.J 277; 25 O. W. N. 630; 23 Bom, L. R. 
QT. 418; 48-L. A. ol (P. Q.). R 
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granted in this case, 
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substantial question of law.” This does not 
cover the whole grounds of appeal, because 
it is plain that there: may be certain cases 
in which if is impossible to define in money 
value the exact character- of the dispute ; 
there are questions, às for example, those 
relating to religious rights and ceremonies, 
to caste and family rights, or such matters 
‘as the reduction of the capital of companies 
as well as questions of wide publie im- 
-portance in which the subject-matter in 
‘dispute cannot be reduced into actual 
terms of money. Sub-section (c) of s. 109 of 
.the Civil Procedure Code contemplates that 
such a state of things exists, and r. 3 of O. 
-XLV regulates the procedure." 


The cases in which leave to appeal. can 
be granted under the provisions of &. 109 (c), 
,.Oivil Procedure Uode, then, are cases in 
-which the subject-matter in dispute cannot 
. be reduced into actual terms of money. It 

appears from the examples quoted by.their 
Lordships that, when the decree or final 
order involves, directly or indirectly, some 
claim ‘or question respecting a right, that 
right may in some cases be treated as the 
-subject-matter in dispute. Butit is clear 
that the existence of a substantial and im- 
portant question of law does not justify 
certification under the provisions of s. 109 
(c). The decree cannot be said to involve 
‘a claim to certain property -because it is 
-based on the decision ofa question of law. 
which will arise if asuit.is.instituted to 
enforce that claim. a : 

It follows that the.certificate under s. 109 
(c) of the Civil Procedure Code cannot be 
The application is 
-dismissed with costs. We fix Pleader's fees 
at Ra, 50. : 


p Application dismissed . 


1 
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' NAGPUR JUDICIAL COMMIS- 
Ez SIONER’S COURT. 
| . O1vIL Reviston No. 286 or 1926. 
January 27,1927. ` 
Ds Present:— Mr. Kotval, A. J.O. 
(Fj GAYARAMSAO— OBJROTOR— ` 
pue . APPLICANT 
o VETSUS 
BALKISHAN AND OTHBRS—NOx- 
š APPLICANTS. 

Civil Procedure Code (Act V of 1908), ss. 47, 11 je: 
„Party discharged from liability, whether remains 
‘purty’ to suii—Revision where other remedy is open. 

Where during the course ofthe trial of a suit a 
‘compromise was arrived at with one of the defend- 
.&nts whereby the latter became solely liable and 
the other defendant was to be ‘discharged’ and 
& decree was passed in terms of the compromise: 

Held, that the defendant who was'dischrrged' did 
‘not cease to be a party tothe suit within the mean- 
ing of 8. 47, Civil Procedure Code. 

Lazman v. Ganpat(1), Krisknappa Mudaly v. Peria- 
swawy Mudaly (2) and Kanhatyalal Kalar v. Lachhi 
(8), distinguished. 

If- the law gives a party the benefit. of a particular 
"procedure and there is failure on the part of the 
lower Court to exercise its jurisdiction so asto let 
him to take advantage of it, the fact that it has held 
‘that another procedure is open to him is ‘no reason 
‘for not setting it right in revision. 

Civil revision against an order of the Addi- 
‘tional: District Judge, Bilaspur, dated the 
17th August, 1926, in Miscellaneous Oase No. 
6 of 1926. 
© Mr. N. G. Bose, ds the Applicants. 

" Mr. M; R. Bobde, for the: Non-Applicants. 

“ ORDER.—This is an application for 
. revision of an order in an objection case 
‘in which it was held that no objection lay 
under O XXI, r. 58, Civil Procedure Code, 
but that the proper procedure was for the 
‘applicant to proceed under s 47, ibid. 

Seths Balkisandas and Ramkieandas filed 
‘O.S No’ 10: of 1914 against Gajadharsao 
‘and the applicant Gayarameao for.a declara- 
tion and for the recovery of a sum of 
money, Thesuit was proceeding ex parte 
against Gayaramsao... During the course of 
the trial a compromise was arrived at 
between the plaintiffs and defendant Gaja- 
dharsao whereby  Gejadharsso became 
liable for the whcle of the claim; and de- 
fendant No. 2 was to be discharged. The 


judgment referring to this compromise 
states : 
“Under the compromise Gayaramsao 


(defendant No, 2) is to be discharged from 
all liability so far as this case is concern- 


The decree contains the names of both 
Gajadharsao and Gayaramsao as defendants, 
The part of it now material is as follows : 

“Jt is ordered and decreed in terms of 
the compromise effected by the plaintiff 


| GAYARAMBAO:Y. BALKISHAN. 
‘and! defendant: No.‘ 1 Gajadharsdo’ that * 
* *.the- defendant No.’2 Gayaramsao be 
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discharged." 
In this Court reliance i is placed on Laxman 


‘v. Ganpat (1), Krishnappa Mudaly v. Peria- 
‘swamy Mudaly (2) ‘and Kanhaiyalal Kalar 


v. Lachhi (3) and it is contended that G'ayá- 
ramsao ceased to be a party to the suit, and 
consequently s. 47, Civil Procedure Code, 
had no application. I am, however, of the 
opinion that although the word 'diseharged' 
is used in the judgment and decree, Gaya- 


_ramsao continued to be a party to the suit 


and the suit was meant to be dismissed 
against him. Thecase is not one where, 
for some such reason as hie not being a party 
necessary for the adjudication of the suit, 
he was removed from the array of defend- 
nts so that the position was as if it had 
never included him. The real position 
here is that Gayaramsao was.allowed to con- 
tinue as a partyand the claim was as it were, 


admitted to be not likely to succeed and 


sought to be dismissed as against him, He 
was discharged not from the suit but from 
liability and it is the decree itself that dis- 
charged bim from liability. There was an 
adjudication upon the claim against him it 
being in accordance with the plaintiffs’ 
wishes or admission. The cases cited are 


‘thus distinguishable. 


The non-applicants' preliminary dbsection 
that this was not & case where. this Court 
should interfere in the exercise of its revi- 


‘sional powers as the applicant has been 


held to have another remedy, namely under 
8. 47, Civil Procedure Code, cannot prevail. 
if the law gives a party the benefit ofa . 


: párticular procedure and there is failure on 


the partof the lower Court to exercise its 
jurisdiction so as to let him take advantage 
ofit the fact that it .has held that another 
procedure is open to him is no reason :for 
not setting it right in revision. ` 

This order goverhs also Civil Revision 
No. 509 of 1926 which has not been sepa- 
rately argued. Both applications .are dis- 
missed with costs. Pleader's fee Rs. 20 in 


each case. 
A. Application dismissed. 
(1) 52 Ind. Cas. 736; 15 N. L. R. 146. 


(2) 38 Ind. Cas. 297; 40 M. 964; 21 M. L. T, 123; 9 | 
L W., 369; 32 M. Ld 533, 
- (3) 80 Ind. Cas. 470; A. I. R, 1925 Nag, 118. 
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CALCUTTA HIGH COURT. | 
^ FULL BEN CH. 
‘Fort BENOH RsrsRENOE No. I or 1929. 
September 2, 1939.  : 
Present:—Sir George Olaus Rankin, KT., 
Chief Justice Justice Sir Oharu 7 
Ohunder Ghose, KT., Justice Sir Lindsay 
Philip Buckland, Krt., Mr. Justice B, B. 
Ghose andMr. Justice Mukerji. 
EMPEROR—APPLIOANT 
, versus E 
GIRISH CHUNDER KUNDU AND OTHERS 


—AccosEp—Opposits Party. 

Criminal Procedure Code (Act V of 1896), ss. 215, 
278, 432, 582— Commitment to High.. Court Sessions— 
Power of presiding Judge -to quash commitment— 
Procedure to be followed by Magistrate—Stage from 
which trial should be- resumed—Fresh complaint, 
whether necessary—Reference by Presidency Magis- 
trate under s. 482—Duty of Magistrate to refer only 
such points as are necessary for disposal of case. 

. A Judge presiding overthe Sessions ofthe High 

Court has power under s, 215 of the. Code of Crimi- 
. nal Procedure to quash a commitment made to him 
. by acompetent Magistrate and where a commitment 
is so quashed by the High Court it is the duty of 
the Magistrate to treat that order asa valid and sub- 
sisting order. [p. 443, col. 1.] 

Where the accused were committed .to- the High 
Court Sessions by the Chief Presidency Magistrate 
on ‘charges under s.103 of the Presidency Towns In- 
solvency Act and the Judge presiding over the 
Sessions quashed the commitment on the ground that 
the Magistrate had power toimpose the maximum 
punishment with whick the offence was punishable 
and that the commitment was consequently illegal:. 

Held, (1) thatthe order quashing the commitment 
was a valid one; [ibid.| 


(2) that where the primary effect of the order was ` 


to-supersede any action .taken by the Magistrate 
under s.210and his proceedings subsequent thereto 
ib was necessary for the Magistrate to go back to 
the point at which hetook cognizance of the com- 
plaint; [p. 443, cols. 1&2] -. 

` (3) that there was no need for a fresh complaint 
but it was necessary for the Magistrate to treat the 
. Case asa warrant case and not as a subject-mat- 
“ter of an enquiry||under Ohap. XVIII, and to begin 
, the trial afresh under s. 252. [p. 443, col. 2.] 


The power ofreference conferred upon the Presi- . 
dency Magistrate by s. 432 ofthe Code is confined to , 


questions of law which the Magistrate requires to 
decide in order to perform his duty: in disposing of 
the case before him and the Magistrate ought not to 
refer to the High Court questions of law unless 
they are matters upon which he has a duty to make 
up bis mind. [p. 439, col. 2.] ; 

Reference made by tne Chief, Presidency 
Magistrate, Calcutta, under s, 432, Criminal 
Procedure Code. l 

FAOTS appear from the following refer- 
ence of the Ohief Presidency Magistrate.. 

Under s, 432 of the Code of Criminal 
Procedure, J have the honour to request 
you -to lay the following matter before the 
High Court, with a view to obtaining a 
decision on the questions of law raise 
therein. E 
à Statement: of the case. | 


28 
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(a) On the’: 19th September, 1928, Mr. 
Mitra, Registrar, High Court in Insolvency, 
acting under an order of’Mr. Justice Lort- 
Williams, ‘passed on” the. 3let August 
previously, filed & complaint before me 
against Girish Chandra Kundu and 
others. : 

(b) I issued process on the accused; and 
began an enquiry into the matter under 
Oh. XVIII of the Code of Criminal Pro- 
cedure. 1 was of opinion that the case 
was one which ought to be tried by the 
High Court, and proceeded accordingly. ': 

(c) After a full preliminary enquiry, I 
committed the accused for trial by the 
High Oourt Sessions. ES 

(d) On the 8th March, 1929, Mr. Justice 
Buckland, presiding over the last Sessions, 
passed the following order:— 

“The order will be that the .commitment 
be quashed. The record with a copy of 
this judgment will be returned to the Chief 
Presidency Magistrate, in order that he may 
deal with the complaint according to law." 

The learned Judge further remandéd 


‘the accused to custody with a direction 


that they were to be placed before me in the 


' course of the day, and this was according- 


ly done. Under his direction also, the 
Olerk of the Orown. addressed a letter to 
me, relating these facts with a view that 
I might grant bail to the prisoners~if I 
thought fit. | | 

(e) Accordingly when the accused- were 
produeed before mel directed them to be 


‘ released on bail; . 


(f) On the 4th April, on the ease coming 
on, the accused have filed & petition to 
the effect that the order of the learned 
Judge amounts to a discharge, and that 
the subsequent sending of the record to 
me to deal with the complaint aecording 
to law is not in order. E 

(g) In the cireumstances, Lam placed in 
a position of some diffieulty, not to say 
delicacy, and I am to seek the decision of 
the High Court on the points of law 


, involved, in order that I may know how to 


proceed. | 

2, Points of law involved, 

Several difficult and important points of 
law appear to be involved, and some at 
any rate require to be decided before 1 
can know how correctly to proceed, ' 

They are—(i) What is the correct inter- 
pretation ofs.215 of the Uode of Criminal 
Procedure? (ii) Does it give power to the 


‘Judge presiding “at the Sessions to quash 


a commitment made. to him “by & com- 
potent Magistrate? (i, Does it refer to & 
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power of the High Oourt in its. Revisional 
Jurisdiction? (iv) Does it refer to both of 
these powers? (v) If it gives the power 
referred to in (ti), what is the effect when 
the Judge so presiding quashes a com- 
mitment? Has it, as suggested by the 
accused in their petition, the effect of a 
discharge, so that the Committing Magis- 
trate has no further jurisdiction in the 
matter in the absence of a fresh complaint? 
Or can the Magistrate proceed with the 
case as it stood prior to his passing the 
order of commitment? (vi) Subsidiary to 
the question raised in (v) is the question 
whether the Judge presiding at the Ses- 
sions has power to direct what shall be 
.the effect of his order quashing the Oom- 
mitment. (vii) The learned Judge in the 
present case. has quashed the commit- 
ment on.a point of law, viz, that the 
' charge in the case under s. 103 of the 
Presidency Towns Insolvency Act is one 
punishable with a maximum imprisonment 
of two years, that this being not more 
than the maximum punishment the Magis- 
trate could award, his order of commitment 
was illegal, This decision appears, it is 


‘submitted with.respect, to. be contrary to - 


.& decision of the Calcutta High Court in 
the case of Empress v. Kudruteollah (1) 
as well as that in a Madras case of Crown 
: Prosecutor v. Bhagavathi (2) and observa- 
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‘of opinion that the offence cannot ‘be 
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tion whether-an accused has or has not a 
right toa trial by a Jury, if the Magistrate 
thinks he should be so tried, in cases 
where the Magistrate. is not of opinion 
that a punishment greater than the 
maximum he can inflict is necessary. 

. In the circumstances, it seems proper 
that I should refer. the question to the - 
High Court for decision, as itis a point 
of law that hasto be determined for the 
satisfactory disposal of the present case. 
The question for decision then is, - “Has 
a Magistrate power to commit @case to 
he is- not 
Is the 


adequately punished by. him?" 


‘question of adequate punishment the only 
.factor to be 


taken into consideration 
whether the case is one 
be tried by the Oourt of 


when deciding 
which ought to 


‘Session or not? 


. 3. The-direct questions involved in the 
present case are (v) and (vi) above. I: 


- respectfully submit that No.(v) cannot be ` 


determined without ` 


at least discussing 


.No. 1 (iv), and for this reason I'have set 


them .out:. | 
4. It: is not necessary or perhaps pro- 


per for me to presume to supply my own 
answers to the questions involved. “But 
_as showing- that I have not: made the pre- 


tions of a Full Bench in a Madras case - 


of Queen v. Gopal Dass (3). Itis also, it 
| is submitted with the greatest respect, con- 
trary to the provisions of the Oriminal 
Procedure Code. Whatever the decision 
‘as to how the present case should proceed 
the question of the power to commit it 
still arises. The question appears to be of 
the very first importance. 


sent réference without considering  Care- 
fully thé questions involved, ; and ' as 


. indicating the difficulties I. have found, 


~ 


I submit the attached notes for 
such’ consideration -as "they deserve, 


‘Everything is submitted therein with the 


greatest respect. 1 have been unable to 


. fiid' any case reported. or referred tò, 


believe, no appeal against the order of the ` 


"learned Judge quashing the commitment. 
Is the Magistrate bound by that order, 


' go that in due course when the matter: 


comes on ‘again, he must not commit the him. I may point out 


case, though with all respect, he differs 
. from the view of the law thereby exprese- 
ed, and is of opinion that he has power 
to commit the case? If he were to 
commit the case in the circumstances, 
there would appear to bea lack of respect 


- himself a Judge of - the 


shown to the High Court, though in view ` 


” of the conflicting decisions, another learned 
Judge might take a different view of the 


. ing the commitment. 


“Jaw. - The question involved appears to be - 


(1)3 0.495: 20. L. R. 2 
“yl WN, 870; 19 Or«L. 3.99739 LW. 14, . 
CQ TEK A Weiz 78h A 
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great public importance, as it is a ques- ` 


- analogous to the present, where a:.com- 
There is, I- 


mitment has been quashed by the learned 
Judge ‘presiding at Sessions, where it was 


‘suggested that there was any possibility 


of thé case proceeding’ before the Oom- 
mitting. Magistrate on the materials before 
the delicacy, of 
my position in that. the complainant is 
High Court so 
that if I &cted.on my view. that I have 
no further: jurisdiction in the matter he 
would be called upon to make a fresh 
complaint. He might hold a different 
view as to theeffect of the order quash- 
| I have been direct 
ed‘to proceed according tolaw. Iii act 
according to my own view of the law, I- 
may appear to be acting contrary “to the 


(8) 48 Ind. Cas. 337; 49 M. 83; 35 M. L. J. 559; (1918); Order ofone learned Judge of the High 


‘ Gourt, and may possibly come into -coh- 


flict with the. view of another ~ learned 


4" 
wet 
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Judge. I have been unable to find out 


clearly what the law is and hence I am. 


making the present reference. 
9. "The records of the case are submit- 
ted. herewith, 





The reference came on for disposal be- 
fore Suhrawardy and Jack, JJ., who re- 
ferred the case to: à Full Bench. 

ORDER OF REFERENCE TO A 

FULL BENCH, | 

This is a Reference by the Chief Pre- 
Bidency Magistrate under s. 432 of the 
Code of Oriminal Procedure under the 
following circumstances. On the com- 
plaint of one of the Judges of this Court 
presiding over the Insolvency Court, the 
accused in this ease were placed for trial 


before the Ohief Presidency Magistrate on a . 


charge under s. 103 of the Presidency 
Insolvency Act. . The learned Magis- 
trate thought that the case was one which 
was fit to be tried ‘in the High Court 
Sessions and committed the accused to the 
Sessions. On the matter coming up before 
Mr. Justice Buckland presiding then over 
ihe High Court Sessions, the learned Judge, 
. being of opinion that the commitment was 
illegal, quashed it and sent the case back 
‘to the trial Magistrate with the following 
order: ‘The order will be that the com- 
mitment be quashed. The record witha 
` copy of the judgment will be returned to 
the Ohief Presidency Magistrate in order 
that he may deal with the complaint accord- 
ing to law.” On the matter going back to 
the Ohief Presidency Magistrate it was 
urged on behalf of the accused that the 
“effect of the order of Mr. Justice Buckland 
was that the accused stood discharged and 
that the proceeding could not be continu- 
ed against them without a fresh complaint. 
The learned Ohief Presidency Magistrate 
feeling doubtful about the matter has made 
this Reference and has submitted the 
following points for the decision ‘of this 
Court: “(z) What is the correct interpreta- 
‘tion of s. 215 of the Code of Criminal 
Procedure? (ii) Does it give powerto the 
Judge presiding at the Sessions to quash a 
commitment made to him by a competent 
Magistrate? (tii) Does it refer to a power 
of the High Court’ in its Reévisienal 
durisdiction? (iv) Does it referto both of 
these powers? (v) Ifit gives the power 
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further jurisdiction in .the matter," in the 
absence of a fresh complaint or can the 
Magistrate proceed with the case as it stood 


‘prior.to his passing the order of commit- 


ment? (vi) Subsidiary to the question 
raised in (v) is. the question whether the 
Judge presiding at the Sessions has power 
to direct what shall be the effect of his. 


` order quashing the commitment. (vii) The 


learned Judge in the present case has 
quashed the commitment on a point, of law, 
viz., that the charge in the case under s. 103 
of the Presidency Towns Insolvency Act is 
one punishable with a maximum imprison- 
ment of two years, that this being not more 
than the maximum punishment the Magisr 
trate could award, his order of commitment 
was illegal.” FL. WOOL. 

It is to be noted that the offence under 
8.103 of the Presidency Insolvency Act is 
punishable with imprisonment. for. two 
years and is within the competency of the 
trial Magistrate. A p 

Two principal points emerge out of the 


facts of this case for determination— (1) 


Whether the learned Judge presiding over 
‘the High Court Sessions had power under 
the law to quash the commitment., -(2) 
Whether the commitment by the Chief Presi- 
dency Magistrate was illegal and ultra vires. 

As regards the first point, we have grave 
doubts as to the powers of a Judge 
presiding over the High Court Sessions to 
quash a commitment made by a competent 
Magistrate. The learned Judge purported 


to act under s. 215 of the Code of Criminal 


Procedure. That section says.that the 
by a competent 


Magistrate can be quashed by the High 


Oourt only. Now, the learned Judge is of. 


opinion that the expression “ High Court '' 
in that section includes a Judge presiding 
over the Sessions of this Court and in sup- 


port of that view he has referred to s. 266 


of the Code of Criminal Procedure. "That 
section, to our mind, does not include within 
the term "High Oourt" a Judge presiding 
over the Criminal Sessions ofthat Oourt. 
There is no complete definition of “High 
Court "in the Code butins.4, el. (J) itis 
said to include several Courts which are not 


ordinarily called High Courts but which 


exercise the powers of the highest Criminal 


Court of appeal. Section 266 does not extend 
_or limit the connotation of the expression 


"referred to in, (it), whatis the effect when 
` ' the Judge so presiding quashes a commit- 
. ment?- Has it; as suggested by the accused 

in their petition, the effect of a discharge, 
- go that the Committing Magistrate has no 


“High Court" in 8. 4 but enumerates certain 
Oourts for the purpose of Chap. XVIII 
excluding certain other Courts which are 
mentioned in s.4., Section,266. enumerates 
“the -Courts which are tobe considered aa 
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High Courts for the purpose of s. 267 which 
Jays down that all trials before.a High 
Court shall.be by adury. Ins. 273 the 
terms “ High Court" and “ Judge " aré both 
used. It says that when it appears to the 
High Oourt—meaning High Court: as 
enumerated in s. 266—that any charge is 
clearly unsustainable the Judge (who is 
appointed to carry out thefunctions of the 


High Court under Ohap. XVIII) may make © 


on the charge an entry to that effect. It 
seems to us that the High Oourt as men- 
tioned in s. 215 is the High Court thé 
powers of which are exercised by a Bench 
appointed by the Ohief Justice. The proper 
Oourt, therefore, which can quash the 
commitment under' s. 215 is & Criminal 
Bench so constituted. This point has not 
come up for decisionup-to now, butit was 
adumbrated inthe case of Phanindra Nath 
Mitra v. King-Emperor (4) where one of the 
Judges constituting the Bench expressed 


his doubt as to whether, in the exercise of 


the ordinary Appellate Jurisdiction the 
Oriminal Bench had power to quash a com- 
mitment made to the High Court for trial 
under its ordinary Criminal Jurisdiction. 
But the point was left undecided as the 
application before the learned Judges 
failed upon some other ground. We do 
not- see any reason why this Criminal 
Bench being constituted by the Chief 
Justice for trial .of criminal cases has no 
jurisdiction to quash a commitment to the 
High Court Sessions in view of the fact 
that the. commitment was made by the 
Ohief Presidency Magistrate who is amen-. 
able to our ordinary Appellate and Revi- 
sional Jurisdiction, ‘We are clearly of 
opinion that the learned Judge presiding 
over the High Oourt Sessions had no 
power unders. 215 to quash the commit- 
ment, 

The second point adverted to above raises 
& question of some difficulty on which there 
is a considerable divergence of opinion. 
If, as we are of opinion, the learned Judge 
-presiding over the High Court Sesisons 
could notact under s: 215, he had jurisdic- 
tion ío quash the commitment under s. 532 
. The proper object of the enactment appears 
to be that where a commitment: has been 
' made a Magistrate who is not competent 
‘under s, 266 to make it the Court of 
` Session or the High Court may quash the 
commitment if itis of opinion that it has 
injured the accused or if objection was 
taken to the legality of the commitment at 
(4) 1 Ind, Cas, 469;- 26 C. 48; 12-0, W, N, 1014; 8 Or. 


*. 
‘pls Vor 0 at 
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an earlier stage. ~The section, as has been 
observed in Emperor v. Mahdav Luxman 
(5), has no application where the Magistrate 
who committed had the power, and the 
proper procedure would be to make a 
reference to the High Court with a re- 
commendation that the commitment 
quashed presumably under 
s. 215 of the Code, But if it is com- 
strued as including a case of a Magistrate 
having jurisdiction to- commit but making 
a commitment not warranted by law the 
question that falls for determination is whe- 
ther in the present case the learned Ohief 
Presidency Magistrate acted without juris- 
diction in committing the case to the Ses- 
gions. Mr.Justice Buckland has held rely- 
ing upon the decision of this Court in Queen- 
Empress v. Kayemullah Mandal (6) that the 
maximum punishment awardable under 
s. 103 of the Presidency Insolvency Act be-. 
ing within the competence of the Magistrate 
he had no power to make the commitment . 
unless he was of opinion that he could not 
inflict adequate punishment which opinion 
he could not entertain in the present case. 
In Queen-Empress v. Kayemullah Mandal (6) 
the commitment was made by a Magistrate 
on acharge under s. 147, Indian Penal Oode. 
The case was heard by a Division Bench 
of this Court, and it was held that the com- 
mitment was not necessarily illegal inas- 
much as the offence under s. 147 is punish- 
able with an unlimited amount of fine which 
might be beyond the power of the Magis- 
trate to impose. But the learned Judges 
went on to say that as the Magistrate did 
not think that he considered that case to be 
one in which he was not competent to in~ 
flict an.adequate punishment he could not 
under s. 254 of the Criminal Procedure 
Code commit the easeto the Sessions. The 
view taken in Queen-Empress v. Kayemullah 
Mandal (6) has been followed in several 
cases in Bombay and Allahabad of which 
it is enough for our present purpose to 
refer to two of the latest decisions, namely, 
Emperor v. Achaldas Jethamal (7) and Em- 
peror v. Bindeshri Goshain (t). On the other 
hand, ‘several other High Courts have taken 
quite a different view. Crown Prosecutor v. 
Bhagavathi (2), Emperor v. Alt (9) and Em- 


(5) 48Ind. Cas. 871; 43 B. 147 at p. 153; 20 Bom. Li 
R. 607; 20 Cr. L. J. 71. 

(6) 24 0.429; 1 O. W. N. 414. 

7) 93 Ind. Cas. 703; 28 Bom. L. R. 203; 27 Cr. L. J. 
479; A. I R. 1926 Bom, 251. 

(8) 50 Ind. Cas. 161; 41 A. 454; 17 A. E. J. 456; 20 
Cr. L, J. 273. 
m 39 Ind, Cas, 492; I$ P. R. 1917 Or; 18 Or, L. J, 
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peror v. Ishahat (10). We have given our 
&nxious consideration to this point due to 
the conflict of opinions, and we feel dis- 
posed to agree with the view taken in the 
Madras, the Punjab, and the Rangoon High 
Courts. The authority of Queen-Empress 
v. Kayemullah Mandal (6) is toa great ex- 
tent weakened by the absence of reference 
to an earlier decision of this Court, in 
which the point came up for decision. In 
the case of Empress v. Kudrutoollak (1) 
the prisoners were charged with rioting 
under s. 147. The Sessions Judge made a 
reference to this Court with a recommenda- 
tion to quash the commitment on the 
ground that asthe Magistrate had framed 
charges under s, 220 of the old Code (cor- 
responding to s, 254 of the new Code) he 
was bound either to convict or acquit the 
accused buthad no power to commit him to 
the Sessions. The learned Judges held that 
the Magistrate had ample power under 
g. 221 (347) to commit the accused af any 
stage: Kayemullah's case (6) and the order 
of Mr. Justice Buckland relied on s. 254 of 
the Code and the opinion was expressed 
that when a Magistrate frames a charge 
under s. 254 of the Code and the opinion 
was expressed that when a Magistrate 
frames a charge under s. 254 he must either 
convict or acquit the accused. With great 
respect we think that s. 254 has no bearing 
on this question. If it is held that after 
charge is framed by a Magistrate under s. 
254 he is bound to try the accused him- 
self and either to acquit or convict him, 
8. 247 becomes to a great extent nugatory. 
Under that section the Magistrate can com- 
mit the accused at any stage of ,the :pro- 
ceedings before he has signed his judg- 
ment, if he is of opinion that it is & case 
which ought to be tried by a Court of 
Session or High Oourt. If the Magistrate 
is empowered to commit the accused before 
he has signed his judgment that stage must 
arise after be has framed the charge under 
8. 254 and finished the trial. The answer 
to the argument -advanced in Kayemullah's 
case (6) that the Magistrate having framed 
the charge must either convict or acquit 
the accused is givenin Kudrutoollah’s case 
(1) where the view is expressed that 6. 347 
must be read as a proviso to 8. 254, namely, 
that the Magistrate must either acquit or 
convict the accused provided he decides not 
to commit him to the Court of Session. 
The jearned Judges in Kudrootilah’s case 


(10) 89 Ind. Oas. 525; 3 R, -42; A. I, R.- 1925~Rang, 


. 07; 26 Or. i, J, 1389, 
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(1) have very pertinently observed that 
though the explanation to s. 220 of the 
old .Code provided that if a charge i8 
drawn up the prisoner must either be con- 
vieted or acquitted, it did not require that 
the conviction or acquittal must be by the 
Magistrate who drew it. We may in pass- 


„ing referto the words “who in this opin- 


ion should be adequately punished by 


‘him.” Those words were intended to cover 


a case when the Magistrate is of opinion 
that he could not sufficiently punish the 
accused. But they were not intended to 
put restrictions upon the power of the 
Magistrate given so widely under s. 347 
to commit for any reason whatsoever. The 
power to commit is conferred by ss. 207 
and 347. Under s. 207 the Magistrate will 
commit the case to the Court of Session 
where it is exclusively triable by that Gourt 
or if in the opinion of the Magistrate it 
ought to be tried by such Court. The 
game words are repeated in 8.347 which 
empowers a Magistrate to commit if he 
finds that the case which is not exclusively 
triable by the Oourt of Session should be 
tried by the Oourt. There is no limita- 
tion in law on the power of the Magistrate 
to commit if heis of opinion that 
the case ought to be tried. by the Court 
of Session, There’ is, in our opinion, no 
justification for holding that the Magistrate 
can commit a case tothe Court ' of Session. 
only when he cannot,:award adequate 
punishment. There may be cases where 
other considerations than adequacy of 


punishment may prevail upon - the Magis- 


trate to commit the case to the Sessions, 
One of such circumstances arose in the 
Punjab case where in a case of mutual 
riot the case against the other party was 
committed to the Sessions and the Magis- 
trate thought that the case before him 
which was under s. 147 should also be com- 
mitted to the Sessions in order to avoid 
conflict of decisions on the same facts, 

Such cases came up for consideration be- 
fore the Allahabad High Court also, and 
the learned Judges were of opinion that- 
the procedure adopted by the Magistrate 
was proper [Empress v.Behari (11, and Queen- 
Emprese v. Salamat Ullah Khan (12). It 
must, of course, be conceded that when a 
Magistrate has committed & case which 
he should not have in the circumstances 
of that case committed such commitment 
may be quashed under s. 210 on the merits, 


_ (11) A. W. N. (1886) 256. 
(12). A. W. N, (1900) 206, 
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quashed, on ` the recommendation of the 
Sessions Judge, by a Oriminal Bench of 
Jt may be noted here that in the case before 
us the Ohief Presidency Magistrate had 
Jnade up his mind at the beginning of the 
.trial to commit the accused and proceeded 
with it under Chap. XVIII But we are 
not concerned now with the question of 
“the propriety or otherwise or the procedure 
adopted.or of the order passed by him. .. ` 


+, In the view that we entertain on the | 


Questions raised before us. we answer tlie 
points ehumerated in the letter of reference 
by the Ohief Presidency Magistrate in the 
following way: — 
. Points Nos. 1-4.—In our ‘opinion the 
Judge presiding over the High Court 
Sessions has no power to quash a commit- 
ment.made to him by a. competent Magis- 
‘trate. It can only be quashed by the 
High Court in the exercise of. its Revi- 
sional Jurisdiction, i | 

, Points Nos. 5 and .6.—If the Judge has 
the power to quash the commitment and 
if he acts under s, 215, it seems to us that 
the accused should stand discharged but if 
the Judge acts under s. 532 of the Code of 
Criminal Procedure, he has power to direct 
a fresh enquiry by a competent Magistrate. 
," Point 7.—According to the view we have 
expressed aboye-the learned Judge was 
not right in quashing the commitment on 
ihe ground that.the Magistrate had no 
power to ‘commit unless -he was .satisfi- 
ed. that he could net award adequate 
punishment. | 

: As the questions that were submitted 
‘before us for determination are all of 
general importance touching the right of 
ithe subject to claim the privilege of a 
trial by Jury even in a case which is 
‘triable by a Magistrate, and where the 
„Magistrate is also of the same opinion, we 
refer the following questions for determina- 
‘tion to a Full Bench:— . 

.. (1) Has a Judge presiding over the 
_Bessions of the: High Court power under 
.8. 215 of the Code of Criminal Procedure to 
quash a commitment made to him by a 
competent Magistrate? 

. .(2) Where in a case triable by a. Magis- 
trate and not exclusively triable by a 
‘Court of Session the Magistrate commits to 
the Court of Session being of opinion that 
it should be tried by that Oourt without 
saying that he could not award. adequate 
-= 0317 W.R.On1ld | 9 oot t s 
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such ' where. 
maximum punishment is within the com- 
peteney of the Magistrate is the commit- 
ment without jurisdiction? : - 

, Under the High Court Rules (Appellate 
Side) the case is referred to a Full Bench 


. d ei 


for orders, 


The case was heard bya Full Bench. . 
. Messrs. D. N. Bhattacharjee and Nirmal 
Chandra Chakravarti, for the Crown. 
JUDGMENT OF THE . 
oe FULL BENCH. NE 
Rankin, C. J.—On the 19th September 
1928, Lort- Williams, J., exercising the juris- 
diction of the High. Court under the Pre- 





. Bidency Towns Insolvency Act (III of 1909 


as amended by Act IX of 1926) and 
being of opinion that there were grounds 
for thinking that certain insolvents had 
committed offences under s. 103 of the 
said Act, made a complaint under s. 104 
thereof to the Chief Presidency Magistrate 
of Oalcutta. The Magistrate issued process 
on the accused and from the earliest stage 
of the proceedings determined to conduct 
them under Chap. XVII of the Code of 
Oriminal Procedure, being of opinion that 
the cage was one which ought to be tried 
at the High Court Sessions. On the 17th 
December 1928, he formally committed the 
three accused, Girish Ohandra Kundu, 
Sudhir Chandra Kundu and Pramatha 
Nath Kundu accordingly. On the 8th of 
March, 1929, the case came before Buckland 
J., in the Ordinary Original Oriminal Juris- 
diction of the Court. The learned Judge 
took the view that as on conviction for an 
offence under s. 103 of the Act of 1909, the 
maximum punishment to which the accused’ 
is liable is imprisonment for a term which 
may extend to two years and as there is no 
provision for imposition of a fine in addi- 
tion to imprisonment, it was not possible to 
say oi the offence charged that it could . 
not be adequately punished by the Magis- . 
trate who has power to impose two years’ 
imprisonment, In this view, being of 
opinion that the commitment was illegal, 
Buckland, J., directed that the commitment 
-be quashed and that the record, with a copy 
of his judgment, be returned to the Chief 
Presidency Magistrate in order that he 
might deal with the complaint according 
to law. The accused persons had an oppor- 
tunity before Buckland, J., of being heard 
upon the question whether the commitmen: 
should be quashed, but nothing was urged 
upon this point-on their behalf; When the 


_ matter went back to the Magistrate, they . 
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filed.a petition contending that the order of 
Bückland;J., read as a whole amounted' 
toa discharge of the petitioners. The 
Magistrate-thereupon has acted under s. 
432 of the Code of Oriminal Procedure with: 
a view to obtaining a decision upon certain 
questions of law which he has indiested. 
Section 432 provides that a Presidency 
Magistrate may, if he thinke fit, refer for 
the opinion of the High Court any ques- 
tion of law which arises in. the hearing ot? 
any case pending before him; and s. 433. 
provides that when a question has been 
so- referred the High Court.shall pass such: 
order thereon as it thinks fit and shall. 
c&üse a copy of such order to be sent to the 
Magistrate by whom the reference was: 
made who shall dispose of the case conform- 
ably to the said order. ‘It will be observed 
that while the power of the Magistrate is. 
to refer any question of law, the power of 
the High Court is to pass such order thereon 
as it thinks fit. In the present case the: 
Magistrate has. formally stated seven ques-. 
tions— < i i | 
:.“(4) What is. the correct interpretation ‘of. 
s;-215 of the Code of Oriminal Procedure? 
: (44) Does it give power to the. Judge pre- 
siding at the Sessions to quash a commit- 
ment made to him by & competent Magis- 
trate? | CAE 
- (iii) Does' it refer to a power of the High. 
Court in its Revisional Jurisdiction? 
- (iv) Does it refer to both of these powers? 
(v) If it gives the power referred to in 
(it), what is the effect when the Judge so 
presiding quashes a. commitment? Has it, 
as suggested by the accused in their peti- 
tion, the effect of'à discharge, so that the 
‘Committing Magistrate has no further 
jurisdiction in the matter, in the absence 
of a fresh complaint or can the Magistrate 
proceed with the-case asit stood prior to 
his passing the order of commitment? 
(vi) Subsidiary to the question raised "in 
(v) is the question whether the Judge presid- 
ing at the Sessions has power ‘to direct 
what shall be the effect of his order quashing 
the commitment. | 
- (vii) The learned Judge in the present 
case has quashed the commitment on a 
point of law, viz, that the chargein the 
case under s. 103 of the Presidency Towns 
Insolvency Act is punishable with a 
maximum imprisonment of two years, that 
this being not more than the maximum 
pünishment the Magistrate could award, his 
‘order of commitment was illegal......Is the 
Magistrate bound by that order, so that in 
due course when the matter comes on again, 
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he must not commit the case, though with 
all respect, he differs from the view .of the 
law thereby expressed, and is of opinion. 


that he has power to commit the case?” : 


Upon the reference coming before a 
Division Bench, the learned’ Judges have 
intimated their opinion and have: referred 


two questions to this Full Bench for 


determination. Their opinion in substance’ 
is that Buckland, J., had no power to quash 
the commitment; that the ground upon. 
which he ‘decided.to quash it was erroneous- 
and that if he acted under.s. 215 of. the Code: 
of Criminal Procedure, the accused should: 
stand discharged. The two questions which 
they have referred to us are as follows:— - 
(1) Has a Judge presiding over the Sessions 
of the High Court power under 8. 215 of the: 
Code of Criminal Procedure to quash A. 
commitment made to him by a competent. 
Magistrate? i 
(2) Where in a case triable by a Magistrate: 
and not exclusively triable by &. Court -of. 
Session the Magistrate commits to the Court. 
of Session being of opinion that it should be. 
tried by that Court without saying that he 
could not award adequate punishment/or. 
the case is such where maximum punish- 
ment.is within the competency of the 
Magistrate, is the commitment without 
jurisdiction? | are 
Now, it appears to me that the power of. 
reference -conferred upon: the Presidency’ 
Magistrate by s. 432 of the Code is confined 
to questions of law which the Magistrate 
requires to decide in order to perform -his 
duty in disposing of the case before him; 
and that the Magistrate ought not to refer to 
this Court questions of law unless they are. 
matters upon which he has a duty to make 
up his mind. In substance the Ohief . Pre- 
sideney: Magistrate has in this case asked 
this Court to express its opinion upon three 
uestions. MS NE 
(1) Whether the learned Judge at Sessions 
had power to quash the commitment; < 
(2) whether he was right in law in guash-- 
ing the commitment for the reasons given 
by him; and 
(3) whether it ie competent for the 
Magistrate to proceed in the absence of a 
fresh complaint or whether -he can proceed 
with the case as it stood prior to his passing 
the order of commitment. - - kW. e rs 
I have some difficulty in seeing that either 
of the firet two questions isa question which 
arises in the hearing of the case pending 
before the Magistrate. I should have thought 


that for the purposes of this case the Magis- 


trate had .amply_-discharged his-duty. if -he 
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effective order. quashing the commitment 
and had proceeded to deal with this case 
upon the footing that it was for him to deal 
with it himself as.a warrant case under the 
provisions. of Chap. XXI of the Code of 
Criminal Procedure, 


: Assuming, however, that the first question 


which has embarrassed: the Magistrate is 
the question whether itis open to him to 
ignore the order of the learned Judge. and 
io treat it as null and void. I am of opinion 
that the answer to: this question isin the 
negative. d 
. Prior to Act XIII of 1865 which abolished 
Grand Juries in the Presidency towns, 
Original Criminal Jurisdietion of the High 
Court over an individual accused. was based 
upon the presentment of the Grand Jury. 
Act XVIII of.1862 contained elaborate pro- 


visions for the amendment of indictments. 


and provided that every verdict and judg- 
ment: should be. of the same force and effect 
in all respects as if the indictment had 
originally been inthe amended form. It 
contained also various provisions accordin g 
to which an offence might be dealt with, 
tried.and.punished by the Supreme Court 
according as the «offence. had been either 
commenced or completed, or as the con- 
sequence had ensued, within the local 
~ jurisdiction of the Court. It gave jurisdic- 
tion in the case of offences committed on a 
journey or on a voyage in British India. It 
provided that every objection to an indict- 
ment for uncertainty orfor any formal defect 
apparent on the face thereof should be taken 
by demurrer ormotion to quash such indict- 
ment before the Jury had been sworn and 
not afterwards, It defined the word “indict- 
ment" to include information, inquisition or 
presentment.as well as indictment; and algo 
plea application or other pleading. 
Act XIII of 1865 provided that any Magis- 
trate who shall commit to custody or hold 
to bail-any person for trial before the High 
-Court for an offence committed, or which 
according to law may be dealt with as 
having been committed, within the local 
limits of its Ordinary Original Civil 
Jurisdietion, should deliver to the Olerk of 
the-Orown & written instrument of charge 
. signed by him stating for what offence such 
person is so committed.or held to bail. It 
empowered the: Clerk of the Crown to alter, 
,amend or add to the charge and directed 
‘that the charge, with such amendments, 
alterations or additions, if any, should be 
recorded in the High Court. Section 6 
‘- enacted that upon the charge being recorded 
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as aforesaid, the: persons committed to 
custody or held to bail shall be deemed to 
have been brought before the High Court in 
due course of law and should be arraigned at 
guit of the Crown and the verdict recorded 
thereupon. Under this. Act it -is evi- 
dent that the foundation of the juris- . 
diction of the High Court was the 
written instrument of charge signed by the: 
Magistrate and delivered by him to the 
Clerk of the Orown. It was only after charges 
so made had been recorded that the accused . 
were to be deemed to have been brought 


- before the High Court in due course. of ` 


law.  . 
Between 1865 and the enactment of the 
Criminal Procedure Code of 1872 the effect 
of these provisions of the Act of 1885 was 
considered in Queen v. Thompson (14). The 
accused was tried for an offence committed 
on board a British ship on the high seas. 
The written instrument of charge in that 
case had in fact been made by a Magistrate 
but the- fact did not appear from the instru- 
ment itself. Peacock, - made 
it clear that ifin fact it had not been 
preferred by a Justice of the Peace 
it could not have been supported. But 
with reference to the provisions which I 
have already cited from Act XVIII of 
1862, he held that “although we do not 
gee on the face of the record that the 
charge ‘has been preferred by a Justice 
of the Peace, we know that it was so 
preferred and that the Judge presiding at 
the trial would not have quashed the charge 
for the défect now relied upon but would 
have caused the charge to be amended. 
He refers tos. 4] of Act XVIII of 1862 and 
to s. 7 of Act XIII of 1865 which pro- 
vided that in the former Act the word 
“Indictment” should be understood to in- 
clude the word “charge”? and that all the 
provisions of the said Act should apply 
to charges recorded as aforesaid and the 
trial of such charges. Itis clear, there- 
fore, both on authority and on the terms 
of the Statutes themselves, as well as upon 
principle that after 1865 the power of the 
Court to quash an indictment had become 
a power to quash ‘the charge comprised . 
in the written instrument of charge deliver- 
ed by a Justice of the Peace to the Clerk of | 
the Orown. - 

The written instrument of.charge, or as 


it is now called the order of commitment . 


has from 1865 onwards & double aspect : 
it is in the first place an order of the Magis- 
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trate; it is in the second. place the founda- 
tion of the jurisdiction. of the superior 
Oourt. It may be regarded in either. of 
these ways and it may have to be dealt 
with-under either aspect. . 

This was the position when the Legis- 
lature passed the Criminal Procedure Code 
of 1872 which purported to be “an Act for 
regulating the procedure of the Courts of 
OCriminel Judicature, other than the High 
Courts in Presidency towns in the exercise 
of their Original Oriminal Jurisdiction.” 
Chapter XV of that Code dealt with. the- 
procedure to be adopted in enquiries be- 
fore Magistrates in cases triable by Courts. 
of Session or High Oourts. Section 196 
provided that when evidence has been given 
before a Magistrate which appears to justify 
him in sending the accused person to take 
his trial for an offence which is triable 
exclusively by the Court of Session or High 
Court, or which in the opinion of the. 
Magistrate is one which ought to be tried 
by such Courl, the accused person shall 
be sent for trial by such Magistrate be- 
fore the Court of Session or High Court. 
as the case may be. Section 197 was as 
follows :— | 
(“If such accused person (not being a 
European British subject) is accused of 
having committed an offence conjointly 
with a European British subject who is 
about to be committed for trial, or to be 
tried, before the High Court on a similar 
charge and the evidence appears to justify 
the Magistrate in sending the accused 
person for trial, he shall commit such ac- 
cused person to take his trial before such 
High Court, and not before a Court of 
Session ; and such High Court shall have 
jurisdiction to try such person. 

Explanation.—À. commitment once made 


by a competent Magistrate can be quashed ' 


by the High Court only, and only on a 
point of law. This explanation applies also 
to section one hundred and nineíy-six.'" 
It may well be that in this Code, as 
in the subsequent Codes, the definition 
of "High Oourt" (which is the same as 
that now appearing in s. 4 of the Code 
of 1898) is one that does not always fit 
in with the meaning of the words as used. 
This is no great matter in the Code of 
1872 as s. 4 of the Act qualifies the defini- 
tion thérein contained by the phrase “unless 
a different intention appears from the con- 
text." Remembering, however, that it was 
no part of the purpose of the Act of 1872 
to regulate the procedure of High Oourts 
in the exercise of their Original Oriminal- 
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Jurisdiction, we ,will-find it impossible to 
suppose that an "explanation" appended to 
B. 197 of this Code which itself.speaks of 
"trial before the High Court" was intend- 
ed to alter the law ünder which & High 
Oourt Judge at Sessions had the right 
and the duty to quash the charge if the 
prisoner had not been brought before him 
in due course oflaw. In the Code of 1882 
this explanation re-appears as s, 215. In 
that Code the old definition of “High © 
Court” is still applicable to Chap. XVIII 
Section 215 re-appears in the Code of 
1898 in which Code the definition 
applicable to Ohap. XVIII is the defini- 
tion in s. 266. 

In my judgment the question is put 
upon a wrong footing if it be asked in 
the form whether the power conferred by 
s. 219 is conferred upon the Judge exercis- 
ing the Ordinary Original Criminal Jurisdic- 


‘tion. To begin with the internal arrange- 


ments of the High Court are dealt with 
by its Rules and the Code does not de- 
cide what functions can be exercised by. 
a single Judge or must be exercised by a. 
Division Bench. It deals with the High 
Court as one and the definitions of High 
Court are not intended to do more than 
to point to the Oourt itself so as to dis- 
tinguish it from other Courts. In the 
second place s. 215 is a negative or re-. 
strictive section. It is intended to nega- 
tive the existence in Sessions Court of 
power to quash a commitment and it ig 
intended to restrict the High Court to 
cases in which it can be said that the 
commitment is bad in law. This last re- 
striction isa restriction put upon all powers ` 
which the High Oourt might otherwise 
possess. I have no doubt at all that it 
is a restriction which attaches to the powers 
of the High Court in revision. Indeed as 
a Cours of trial there could be no ques- 
tion of the High Gourt quashing a com- 
en on the ground that the evidence 
ould not support the charge. But it is 
a very different matter to contend that it 
takes away by implieation any other power 
to quash acommitment for illegality which 
the High Court may have had. Ifa Judge 
of the High Court trying a prisoner dig- 
covers that the accused or the offence ig, 
for any reason, outside the -jurisdic- 
tion of the Oommitting Magistrate or that 
the accused has been brought before him 
by an illegal order of. an inferior Court, 


„it is clearly his duty to take some action. 


upon these considerations. His concern 
with 6. 215 is, in my judgment, only this ; 
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that he is bound to see that he does 
nothing which the section prohibits. 
. The question of what he has to do 
takes us first to s. 532 ofthe Gode. This 
section, it is to be observed,is one ofa 
aeries which give power to remedy defects 
of procedure, which otherwise might re- 
sult in criminal proceedings being set 
aside for errors not productive of injustice. 
Section 532, in my opinion, isdirected to 
the case of commitments that are bad 
by: reason of a defect personal to the Com- 
mitting Officer. It envisages a: Magistrate. 
purporting to exercise powers duly con- 
ferréd upon: him and this in my judg- 
ment is a reference to s. 206. The case’ 
supposed is one in whicheverything that has 
been done has been regular but the person 
who: has committed the accused for trial 
is not empowered soto do. In these circum- 


stances s. 532 provides that if the Court. 


of Session or High Court considers that 
the accused has not been injured by the 
irregularity, it may accept the commitment, 
provided, however, objection had not been 
made to the jurisdiction of the Magistrate 
before the order of commitment was made. 
This section, in my opinion, has no reference 
toa case in which a Magistrate who has 
general powers to commit an accused per- 
son to the High Court commits an accused 
over whom he has no jurisdittion or commits 
him for an offence which, upon a true con- 
struction of the Code, is not triable by a 
Court of Session or High Court. Section 
532 has, in my judgment, no application 
to the present case but it does remind us, 
that an order of commitment has a double 
aspect, being at once an order of the com- 
mitting Court and an order which is, the 
foundation of the jurisdiction of the higher 
Gourt. For the limited purposes of the 
section the Court of Session as well as 
the High Court has to makeup its mind 
whether to accept a commitment or to 
quash & commitment. The section is a, 
curing or remedial section and it must be 
strictly interpreted in the interests of 
accused persons. Itis idle to argue from 
the provisions of this section that it 
gasumes or implies that the High Oourt at 
a trial has no other authority. to quash a 
commitment. 

- The next section to be considered is 
s. 273. This is a special power given to 
High Oourts. if it appears to the High 
Qourt at any time before the commencement 
of the trial “that any charge or any portion 
thereof is clearly unsustainable, the Judge 
inay-make'on the charge an entry- to` that 
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effect” and “such entry shall have the effect : 


. of staying proceedings upon the charge or: 


portion of the charge as the case may’ be.” ’ 
In my judgmentithis section has no refer- 
ence to cases of illegal commitment. Tho’ ` 
reference to portions ofa charge and to the. 
charge or portion thereof being clearly - 
unsustainable is sufficient to show that the- 
section is intended to provide a short and: 
effective way by which charges which have’ 
no merits may be disposed of. | ) 
The prohibition in s. 215 by which the’ 
High Oourt is limited to a point of law’ 
as a reason for quashing a commitment has, * 
in my opinion, aplain purpose. In Charoo: 
Chunder Mullick v. Empress (15) the Court: 
refused an applieation under s. 147 of the: 
High Oourts Oriminal Procedure Act 
(X of 1875) finding that the object of the- 
application was to get an order quashing 
a commitment on the ground that there 
was an insufficient case upon the evidence, 
The Judges pointed out that if a commit-: 
ment may be quashed upon the merits and 
application to this effect may be made, it. 
would in practics be made only in doubtful- 


' cases. If such an application were entertain- ' 


ed and refused the result would be, thata- 
prisoner committed upon evidencesufficient-, 
ly weak to make the result of a trial doubt-- 
ful would come to his trial prejudiced by: 
the opinion of the High Court pronounced: 
against him to the effect that the commit-: 
ment ought not to be quashed. Applica- 
tions of this character would clearly be: 
objectionable. But s, 273 provides suitably 
for this very class of case. The charge 
must be ‘‘clearly” unsustainable or else’ 
the Judges will not take into his own 
hands the functions of the Jury. uu 

If these ss. 532 and 273 are not addressed: 


. to a case in which the High Court as a Court. 


of trial has before it a prisoner whose com-: 
mitment is contrary to law in the sense that 
he'is not amenable to the jurisdiction of: 
the Court at all, it would seem that there’ 
is no express provision in the Code to direct 
the Judge's action. The Sessions Judge 
has a power of reference to the High Oourt;' 
Is the High Court Judge left in such a 
case to some irregular or informal arrange- 
mentby which he may call in aid a different 
jurisdiction of the Oourt—the revisional 
jurisdiction over the Committing Magis- 
trate? Or is he to say to the prisoner, 
“You have made a very good ‘plea in bar 
but I cannot listen to it. Iwill try you. 
though I see have no right to try you but Į 
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will let you take your objéetion on the 


general issue’? One may well hesitate to 


impute either intention to 
ture, . T 
" As it appears to me to be clear that 
prior to the Code of 1882 at all events, the 
right and duty of the High Court at 
Sessions to quash a charge is plain, I am 
. Of opinion that before it could be held that 
the Judge in the exercise of the Original 
Griminal Jurisdiction of this High Court 
is unable to quash a commitment, it must 
be shown from the language of the Oode or 
from “the scheme of the 
Legislature has taken away this power prima 
facie incident to any superiorCourt receiving 
commitments from lower Oourts as the 
basis of its own jurisdiction, In my opinion 
no .construction that could properly be 
placed upon s. 215 of the Code could be put 
so high. The Legislature in this matter 


the Legisla- 


has, I think, been somewhat wiser than has: 


been supposed. It has been content, in 
view of the revisional powers of the High 
Oourt, to take away the power of: quashing 
& commitment, save under s. 532, from 
Courts of Session on which formal powers 
of reference have been conferred, and to 
leave the powers of the High Court upon 
this matter unaffected by special provisions 
save that commitments are not to be quash- 
ed except upon a point of law. The Code 
of 1882 intends no more than the Oode of 
1872 intended. It was unnecessary for the 
purpose of Legislature in any of the Codes 
and it was no part of its scheme, to analyse 
High Oourts'as though they were. & com- 
plex of jurisdictions or to set forth the differ- 
ent ways and  oceasions which might 
present the question of quashing a com- 
mitment for the consideration of High 
Courts. 
In the present case the High Court has 


. in fact quashed the commitment and I think . 


in answer to this reference the Ohief Presi- 
dency Magistrate may be informed that it 


is his duty to treat that order as a valid and 


subsisting order. | 

: The next question raised by the Magis- 
trate is whether the order of Buckland, J., 
has the effect of a discharge so that the 
Magistrate has no further jurisdiction in 
- the matterin the absence ofa fresh com- 
plaint, or whether the Magistrate can pro- 
ceed with it as it stood prior to the passing 
of theorder of commitment. To this ques- 
tion I would reply that while the primary 
effect of the order quashing the commit- 
ment is to supersede any action taken by. 


the Magistrate-under- s. 210. and--his pro- - 
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ceedings subsequent thereto, it is necessary 


for the Magistrate in this case to go back 


to the point at which he took cognizance of 
the complaint. There is no need whatever 
for a fresh complaint, but itis necessary for 
the Magistrate to treat the case as a warrant 


case ‘andnot as a subject-matter of an 


enquiry under Ch. XVIIIL.". The Magis- 

d must begin the trial afresh: under 

5. 252. Shae : * les - a a> a 
‘The last question raised by the Magis- - 


‘trate concerns the merits of the order 
of: Buckland, J., and raises the question 


whether the learned Judge was right in 
holding that it is illegal for a Magistrate 
to commit the accused to trial when the 
offence is neither exclusively triable on 
commitment nor one of which it-is possible 
to hold that the Magistrate has insufficient 
power to inflict adequate punishment. , 

That the Magistrate should think fit to 
raise this question is presumably -to be 
explained by the circumstance that he 
entertains a doubt whether or not the order 
of the learned Judge was without jurisdic- 


-tion. That doubt having been resolved, it 


is not to be supposed that the Magistrate 
will entertain a suggestion that when he 
re-hears the -case,. he should again commit 
the accused to the High Court Sessions. 
Such a procedure would in this, case be 
in the highest degree disorderly, The 


-question whether it is lawful.for the Magis- 


trate -to Commit. this case to the. High 
Court Sessions has been decided by this 
‘Court once... This Full Bench is not sitting 


-on appeal from the order of the learned 


Judge. Whatever be the difficulties in the 
question raised and whatever be the 
answer, there is only one .order which. 
could in this case be correct and I am of 
opinion that it is open to us on this refer- 
ence to direct the Ohief Presidency Magis- 
trate to proceed with the case as a warrant 
case and to try if as such in conformity with 
the decision which has already been. given 
in the presence of the-accused. PS 
. This. reference to. the Full Bench has 
been made under r: 5 of Oh. VIL of the 
Rules of. the Appellate. Side. Under 
this rule the whole case is referred to the 
Full Bench for such orders as to the Full 
Bench may seem fit. The order which I 
would propose is as follows :— 

. 1. Declare that the order of Buck- 
land, J., isa valid and subsisting order, 

2,. Direct the Ohief Presidency Magis, 
trate to try the accused under Oh. XXI of 
the Criminal Procedure Code upon the -basig 
of the-complaint already made... <= £. | 
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. .8, Direct the Magistrate that he is not 
again.to commit this case for trial at the 
High. Court Sessions. 
..4, Save as aforesaid, this Court does 
not think fit to make any further order 
upon ‘this reference. 
. C. C. Ghose, J.—I agree. 

Buckland, J.—1 agree. 
B. B. Ghose, J.—I agree. 

Mukerji, J.—1 agree. 
LAS ` Answer. accordingly. 





CALCUTTA HIGH COURT. - 
APPEAL FROM APPELLATE DEOREE No. 702 
oF 1927. 
i March 22, 1929. 
Present:—Mr. Justice Jack and Mr. 
Justice Mitter. 
ABINASH CHANDRA GHOSH— 
| DEFENDANT—APPELLANT 
P versus | 
|. NARHARI METHER AND ANOTHER— 
' PLAINTIFF8— RESPONDENTS. 


Limitation Act (IX of 1908), Sch. I, Arts. 141, 144 
—Adverse possession against widow, whether adverse to 


Teversioner. 

' Adverse’ possession for more than the statutory 

period against a Hindu widow will not bar the rever- 

sioner where: it is not the result ofa decree which 

is binding on the- reversioner. [p.447, col. 1.] 
Runchordas Vandravandas v. Parvatibai (1), follow- 


ed. - 
Vaithialinga Mudaliar v. Srirangath Anni (2), ex- 


plained. À 

Appeal against a decree of the 
Additional District Judge, First Court, 
94-Pergannas, dated the 22nd November, 
1926, reversing that of the Subordinate 
Judge, Second Court, Alipore, dated the 
30th June, 1925. 

Messrs.  Brojendra Nath Chatterjee, 
Satindra Nath Roy Chowdhury and Banku 
Behary Mullick Chowdhury, for the Appel- 
lant. 

Mr. Rupendra Kumar Mitter, for the 
‘Respondents. » 
; JUDGMENT. 

Mitter, J.—The plaintiff now re- 
spondent having sued torecover posses- 
sion of a plot of land now in dispute in 
this suit after declaration of his title to the 
same had his suit dismissed by the Sub- 
ordinate Judge of 24-Pergannas ou the 
‘ground of limitation there being a finding 
in his favour on the questionof title. This 
decision has been reversed by the Addi- 
tional District Judge of 24-Pergannas on 
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appeal suit had been . 
decreed. 

Against'the decision the defendant No. 1 
has preferred this appeal. Two points 
have been argued on this appeal (1) that 
the decision of the lower Appellate Oourt 
that the suit is not barred by limitation is 
wrong, (2) that the lower Appellate 
Court was clearly in error in not allowing 
the appellant to support the. judgment of 
the Subordinate Judge on the ground that - 
the plaintiff had failed to establish title to 
the disputed land a ground which had 
been decided against him by the Court 
of first instance and in so doing has 
misunderstood the plain provisions of 
O. XLI, r. 22 of the Code of Civil Procedure. 

The material facts necessary for deter- 
mining the questions raised by this appeal 
are these :—The property in suit admittedly 
belonged to one Rup Narain Basak and by 


and plaintifi’s 


. successive transfers devolved on Padmabati. 


On her death it devolved on her son Lakhi | 
Narain Goswami. Lakhi died leaving 
behind him a widow Dino Moyee who 
obtained a Hindu widow's estate in the . 
property now in question. She executed a 
deed of surrender of all her husband's 
estate in favour ofone Atal Goswami. Atal 
who was the next reversioner died in the 
month of Assar 1327 B, 8. On Atal’s death 
the property devolved on his widow 
Mrinalini, as Atal left no son but only two 
daughters besides the widow behind him, 
Mrinalini sold the disputed plot to the 
plaintiff for legal necessity. Thisis plaint- 
iff's title. Plaintiff's case is that defendant 
No. 1's father executed a kabuliyatin favour 
of Dinamoyee but as this deed is an un- 
registered document it has been rightly 
excluded from evidence and nothing more 
need be said about it. Plaintiff's case 
further -is that a registered kabuliyat in 
respect of the disputed land (Hix. 6) was 
executed by defendant No. 1 in the year 
1928 B, 8. in favour of Dino Moyee in the: 
benami of defendant No. 2. In 1910 Dino 
Moyee brought a suit for rent against 
defendant No. 2 on the basis of the 
kabuliyat. In that suit on the objection of 
defendant No,2defendant No. l was 
impleaded on the 28th June 1910. The 
suit, however, was decreed against defend- . 
ant No. 2 and dismissed against defendant 
No. 1, as he denied the relationship of. 
landlord and tenant. The decree was execut- 
ed against defendant No.2 and the land 
and the hut standing thereon was attached 
as the appellant states. The respondent 
says that. only the hut was attached on the 
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14th July, 1910. It does not appear. clear on 


the proceedings whether the land and hut > 


were both attached. On. the other hand 
the register shows that the hut only was 
attached. A claim was preferred by defend- 
ant with the result that defendant No, 1 
was found to be in possession on his own 
account and the attached property whatever 
it was was released. The present suit was 
instituted originally on August 3rd, 1922, 
andthe Subordinate Judge held that as the 
suit was filed more than 12 years.after the 
28th June, 1910, the date when the denial of 
tenancy by defendant No. 1 was given effect 
to the suit was barred by limitation. On 
the other hand the learned District Judge 
has reached the conclusion that Art. 143 of 
the First Schedule to the. Limitation Act 
applied and the forfeiture was incurred not 
on the date when the denial was given 
effect to by the judgment of the Munsif but 
on the date when some overt act was done 
by Dino Moyee, i.e., on the date when she 
served a notice on defendant No. 1, ?. e,, on 
the 15th January, 1911, and as such the suit 
was well within the period of limitation. 
“The appellant contends that this view can- 
not be sustained. 

It seems to us that Art. 143 has no 
application to the present case because the 
relationship of landlord and tenant does 
not exist and has not existed between the 
plaintiff and defendant No. 1. It was so 
decided in the Rent Suit No. 672,01 1910 in 
the Munsif’s Court at Sealdah.. The defend- 
ant No. 1 has -been in adverse possession 
for more than 12 years beforethe present 
guit. Dino Moyee died on the Ist of April, 
1918, and the present suit has been institut- 
ed within 12 years from the dateof' her 
death. The question is whether the adverse 
possession against Dino Moyee could be 
tacked to the adverse possession against the 
plaintiff or his predecessor-in-titlé so as to 
extinguish plaintiff's right. Atal Goswami 


through whom the plaintiff claims didnot in- - 


herit the disputed property from DinoMoyee 
but from Lakhi Narayan whose reversionary 
heir Atal was. In these circumstances the 
adverse possession of defendant as against 
Dino Moyee cannot be tacked to the adverse 
possession as against Atal who died in 
1920 or of his successor-in-interest. It is 
argued, however, for the appellant that the 
adverse possession which barred the widow 
Dino Moyee would also bar the reversioner 
Atal or the plaintiff who claims through 
him. This contention, however, seems to 
be opposed to the decision of their Lord- 
ships of the Judicial Committee in the case 
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of Runchordas Vandravandas v. Parvatibat 
(1), where the defence of limitation was 
raised but their Lordships held that it ‘did 
not apply saying: “Itis not necessary to 
consider what might be the case if the 
widows or the survivor of them were suing 
as the plaintiff does not derive his’ right’ 
from or through them and the extinguish- 
ment of their right would not extinguish 
his.” Itis said on behalf of the appellant 
that this décision has been explained in 
another recent decision of their Lordships 
of the Privy Council in the case'of Vaithia- 
linga Mudaliar v. Srirangath Anni (2), and 
it is contended that the true effect of thig 
later decision of their Lordships is to hold 
that adverse possession for more than the 
Statutory period which would bara widow 
would also bar the reversioner. In support 
of this contention reliance has been placed 
on a recent decision of Mr. Justice Page in 
the case of Aurabinda Nath Tagore v. 
Manarama Debi (3). It seems to-us that 
the decision in Vaithialinga’s case (2), above 
referred to, turned on the circumstances 
that the decree of 1892 as to adverse posses- 
sion was binding on the state. In the case 
their Lordships were really considering the 
rule in Katama Natchiar v. Raja of Shiva- 
gunga (4), namely :— 

"Where the estate of a deceased Hindu 
has vested in & female heir a decree fairly 
and properly obtained against herin regard 
to the estate is in the absenceof fraud or 
collusion, binding on the revérsionary heir." 
Although it is not right to speak of a Hindu 
widow's estate as a mere estate for life for as 
has been pointed out by their Lordships of 
the Judicial Committee of the Privy Council 
in the case of Moniram Kolite v. Keri 
Kolitani (5), she holds an estate of inherit- 
ance to herself and the. heirs of her hus- 
band still for the purposes of limitation it 
must be taken to be an estate of an ordi- 
nary tenant for life and as Sir Oharles 
Farran, C. J. of Bombay pointed out that 
Art. 141 appears to be intended for limita- 
tion purposes to do away with the anomalies 
which surround a Hindu widow's estate and 
other estates analogous thereto and to 

(1) 261. A. 71; 23 B. 725; 1 Bom. L, R. 607; 3 0. W, 
N. 621; 7 Sar: P. C. J. 543 (P. O.). : 

(2) 92 Ind. Cas. 85; 52 I. A. 322: 42 O. L.J. 568; A. 
I. R. 1925 P. 0.249; L. R. 6 A. (P. O.) 169; 49 M. L. J. 
769: 48 M. 883; 30 C. W. N. 313; 28 Bom. L. R. 173; 
(1926) M. W. N. 11 (P. O.). | 

(3) 112 Ind. Cas. 496; 55 O. 903; 32 O. W.N. 918; 
A. I. R. 1928 Oal. 670; Ind. Rul. (1929) Cal. 12. 


(4) 9 M, 1. A. 539; 2 W. R. P.O. 31; 1 Suth. P. C. 
J. 520; 2 Sar. -P. O. J. 25; 19 E. R. 843 ius 


(5) 5 O. 776 st p.789; 6 O. L. R: 322; 7 I. A. 115; 
Sar. P. O. J. 103; 3 Suth, P. O. J. 768 (P. C). — A 
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. assimilate it for these purposes and for 


these purposes only to that of the estate of- 


an ordinary tenant for life; see Vundravan 
Das v. Cursondas (6). This decision was 
affirmed on appeal by their Lordships of 
the Judicial Committee in Runchordas Van- 
dranandas v. Parvatibai (1), already referred 
to. The decision of the Judicial Com- 
mittee in Runchordas’s case (1) has always 
been understood in India as an authority 
. for the proposition that the Statutes of 
Limitation can never begin to run against 
the reversioner in consequence of disposses- 
sion of the limited owner whether a Hindu 
widow or daughter and that in all cases 
the reversioner has 12 years from the death 
of the Hindu widow or daughter or mother 
as the case may be in which to sue for 
recovery of possession of property from 
which the Hindu female was dispossessed. 
See Roy Radhakissen v. Nauratan Lall (7) 
also Kedar Nath .Chowdhury v. Jatindra 
Chandra Roy (8). Adverse possession can- 
not run against the reversioner until after 
the death of widow or daughter as the 
case may be but where the adverse posses- 
sion was the result of a decree which is 
binding against the reversioner the rever- 
sioner is barred. It was to this latter state of 
circumstances that their Lordships of the 
Judicial Oommittee were referring in 
Vaithialinga's case (2) as will appear from 
the following observation of Sir John Edge: 
“The result of the cases to which their 
Lordships have referred shows in their 
opinion that the Board has invariably 
applied the rules of the Shivaganga case 
(4) assound Hindu Law where that rule 
was applicable” and the Shivaganga case 
(4) laid down that a decree fairly obtained 
against a Hindu widow was binding against 
the reversioner if the decree is not tainted 
by fraud and collusion. A case is an 
authority for what it actually decides and 
not for what would logically follow from such 
decision. Vaithialinga's case (2) does not, 
in my opinion, lend support to the proposi- 
tion that adverse possession which barred 
the widow will also bar the reversion- 
ary heir under the present Limitation 
Act. Iam not unmindful of the fact that 
‘Mr. Justice Page has in the Tagore 
case (3), already referred to, arrived at the 
conclusion that the , adverse . possession 
‘against the widow would be effective as 
„against the reversioners but with great res. 


(6) 21 B. 646. — 
d 6 O; L. J. 490 at p. 522. | 


e) 4 Ind. Oas, 44; 9 O. L. J. 236 at p. 288; 6 M, L. T, 


0. 
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pect to my learned brother it is difficult.to 
read Vaithialinga's case (2) as supporting 
the broad proposition that adverse posses- 
sion for more than the statutory period 
which was not the result of an adverse 
decree against a Hindu widow would bar the 
reversioner. | l 

It is true that tha Judicial Committee in 
Vaithialinga's case (2) quoted the following : 
observation of Sir Barnes Peacock in the 
Full Bench ease of Nobin Chunder Chucker- 
butty v. Issur Chunder Chuckerbutty (9) and 
said that those observations were very in- 
structive. Sir Barnes Peacock said “It ig’ 
said that the reversionary heirs could not 
sue during the lifetime of the widow (for 
possession) and that, therefore, they ought 
not to be barred by any adverse holding 
against the widow at a time when they 
would not sue. But when we look at thé 
widow as a representative and see that 
the reversionary heirs are bound by 
decrees relating to her husband's ‘estate 
obtained against her with- 
oui fraud or collusion we are of opinion 
that they are also bound by limitation by- 
which she without fraud or collusion is. 
barred.” At the time of that decision the 
Limitation .Act was the Act of 1859 under 
which it was held thatthe adverse posses- 
sion which barred the widow or otherjfemales 
having limited estates barred also the 
reversioners. In the later Limitation Acts 


of 1871, 1877 and 1908 a reversionary heir 


was permitted to sue within 12 yearsfrom 
the time when his right to possession 
accrued z,e. from the date of the death of 
the Hindu female (Art. 141), In Hari 
Nath Chatterje v. Mothurmohun Goswami 
(10) Lord Watson said:—But you must 
show that the new law gives a right 
of action toa reversioner notwithstanding 
that the widow's right of possession had 
been extinguished by decrees, These obser- 
vations of Lord Watson are referred to in 
Vaithialinga's case (2). From this it appears 
that the actual decision in Vaithialinga's 
case (2) proceeded on the principles of the 
Shivaganga case (4), namely, that the decree 
of 1892 asto adverse possession was binding 
upon the estate. l 

The Allahabad High Court reads Runchor- 
das's case (1) as laying down that under 
Art, 141 of the Second Schedule to the 
Indian Limitation Act 1577 asuitcan be 
brought by a reversioner for possession 
ofimmoveable property to the possession 
of which & female heir had been entitled 

(9) 9 W. R. 505; B. L. R. Sup. Vol. 1008(F. B), ' 

(10) 20 I. A, 183; 21 C, 8; 6 Sar, P. O. J. 34 (P, 0), 


? 
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within 12 years from. the: date: of the death 
of thefemale heir, although she may have 
been out of possession for more than twelve 
years. See Amrit Dhar v. Bindersi Prasad 


^ 


-. Ib is not necessary to.consider in this case 
"Whether Art. 142 would apply where the 
Widow died a civil death by eurrendering 
all her husband's estate in favour of the 
next reversioner or would apply only to the 
case of natural death for in this case both 
the civil death and the natural death of 
Dino Moyee took place within 12 years of 
"suit, 


, do this view we think that the decision 

of the lower Appellate Court was right 
‘although our reasons are very different 
; from those of the learned District J udge, 


With regard to the second ground taken 
the learned District J udge was clearly 
in error for, under O, XLI, r. 22 it was 


‘open io defendant No. 1 who was the. 
before the: lower Appellate 


respondent | 
Qourt to support the decree of the Court of 
first instance on the ground of defect in 
plaintif's. title although such ground has 


been decided against him and we would 


. have remanded the case to the lower Ap- 
.pellate Court but for the cireumstance that 
it is proved by defendant’s own documents 
. that the disputed land belonged to Lakhi 
| Narain Goswami through whom plaintiff 
, Claims and the Munsif rightly points out 

the frivolous nature of the defence regard- 
ing title to the property in question. In 


, these circumstances it would be useless to . 


, Bend back the case fora re-hearing of the 
. appeal on the question of title. 


. The result is the appeal fails and ‘is dig- 
missed with costa, dies ; 


Jack, Ji agree, 
A. Appeal dismissed. 


^ (12) 23.4. 448; A, W. N. (1901) 133. - 
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. CALCUTTA HIGH COURT, . 
. Orvin Revisions Nos. 1620 AND 1621 or 1928, 
June 4,1929,  . 
Present';—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and 
. Mr.Justiee Jack. : |, 
RAJ CHANDRA DATTA~—Paririongr 


. - . Versus 
HABIJ MOHAMED AND OTRERBS—OPPOSITR 
PARTIES, 
Bengal Landlord and Tenant Procedure Act (VIII 
of 1869), s. 52—Non-transferable occupancy—Decree 
ortgagee of holding, power of, to 
deposit arrears— Practice—Precedents—Single Judge 
differing from Division Bench— Procedure, 
A mortgagee of a non-transferable occupancy hold- 


ing is not entitled to make a deposit under s. 5% of the 
Bengal Landlord and 


Baneswar Singh v. Abdul Hassan (2), dissented from. 
Per Suhrawardy, J.—Where a Judge of the High 
Court sitting singly ig unable to follow a decision 
the better course for him is to 
send the case to a Division Bench and not to Pass a 
dissentient judgment which governs only the case in 
which it is passed. [p. 448, col. 2.] 


Civil Revisions against an order of the 
Munsif, First Court, Moulvi Bazar, (Sylhet), 
dated the 23rd August, 1928,  . °°” 
,1Àlessre, Paresh Lal Shome and Nirod Lal 
Shome, for the Petitioner. N 
. Mr. Hemendra Kumar Das, for the 
Opposite Parties. 


UDGMENT. 

Jack, J.—This application has arisen 
out of an order of the Munsif holding that 
the petitioner as a usufructuary mortgagee 
is not entitled to make a deposit under e. 57 
of Act VIII of 1269 for the purpose of stay- 
ing execution of a decree for ejectment for 
non-payment of arrears of rent. It turns on 
the question whéther a mortgagee of a non- 
transferable occupancy hólding is entitled 
to make such a deposit under s. 92, Act 
VIIL of 1869 for the purpose of staying ex- 
ecution of a decree for ejectment of the 
tenants on account of non- payment of 

 arrears of rent. It has been held in the 
case of Kali Kishore Das v. Gopal Ram 
Shaha (1), that a transferee of a Portion 
of a non-transferable occupancy hold. - 
ing is entitled to make such.a deposit, 
On the other hand it has been held in the 
case of Baneswar Singh v. Abdul Hassan (2), 
non-transferable 
occupancy holding is not entitled to make 


Bana i aa 
jl RA, Vas, ; i 4. Ji. 7 Bi, 7902; à * 
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such a deposit and again in the case of 
Sailajg Sundari Rai v. Surja: Kanta 
Choudhury (3), it has been held that the 
mortgagee of a portion of a non-transfer- 


able occupancy holding is entitled to make 
the deposit, ; 


. The ease of a mortgagee differs from that 
of. a transferee inasmuch as in the case 
of& mortgagee the tenant stil retains an 
‘interest in the holding and if the circum- 


stances are such that the deposit can be. 


regarded as made on behalf: of the. tenant, 
then certainly. the mortgagee would be 
entitled tomake the deposit. ButI am of 
opinion. that under s. 52, Act VIII of 1869 
it was contemplated that the deposit must 
- be. made by tbe tenant or on his behalf. We 
find this is the construction which has been 
put upon 8. 66 (2), Bengal Tenancy Act, 
where the wording is similar [cf. Brojéndra 
Nath Mitra v, Arman. Sheikh (4)|. There 
: does not appear to be any reason why in 
‘the case of a non-transferable holding the 
. landlord should be forced to receive’ a 
deposit from a stranger whose interest he 
is not bound to recognize unless this is 
specially laid down in the Act. In s. 170, 
Bengal Tenancy Act, cl. (2) of which is 
. similarly worded, cl. (3) has been added to 
show that not only the judgment-debtor 
but any person having an interest in the 
holding voidable on the sale may make tlie 
deposit to relieve the holding from attach- 
ment and, under this clause it has been 
held that while atransferee cannot make 
the deposit a mortgagee can do so. If itis 
intended:by s. 170 (2) that any one can 
make the deposit the addition of cl. (3) 
would be meaningless as already under 
cl. (2) the person referred to therein or any 
other person could make the deposit. 
Clause (8) is apparently to enlarge the 
category of persons who can make the de- 
posit which otherwise would have been 
limited to judgment-debtors. As the iearn- 
ed Judges in Kali Kishore's case (1) pointed 
out the decision in Sarodapersad Roy 
Chowdhry v. Nabinchand Dutt (5) may have 
referred to transferable holdings so that 
it is not necessarily an authority for the 


proposition that the transferee of a non- 


. transferabie holding is entitled to make 
the deposit. The learned Judges in Kali 
Kishore'scase (1) followed the decision in 


(3) 117 Ind. Cas. 697; A. I. R. 1929 Cal. 133; 32 O. 
wW. N. 1166; Ind. Rul. (1929) Cal. 585 : 

- (4)44ind. Oas: 977; 27 C. L. J:478, 
- ' ($)(8641)1 Marsh. 417; 2 Hay 527, 
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Inder Pershad Singh v. Campbell (6) (which : 
was, however, under s. 78 of the Act) and.. 
relied rather on the wording of the 
section itself -and the principles laid down. . 
in the case of Dayamoyi v. Ananda 
Mohan Roy (T) These were more 
directly applicable to that particular 
case inasmuch a8 it was held in 
Dayamoyi's case (7) that the transfer of & 
part of an occupancy holding does not 
entitle the landlord to evict the purchaser, 
There isa good deal to be said from 
the point of view of equity for the con- 
struction which has been put upon the 
section by the learned Judges in Kalk 
Kashore's case (1) and by Mallik, J., in 
Shailaja's case'(3) but with the greatest - 
respect I think that the view adopted by 
the learned Judges in Baneswar's case (2) 
is the correct one.and their reasoning 


“would also apply in the case of a mort- 


gagee of a non-transferable . occupancy 
holding. 


The Rule is accordingly discharged 
with costs one gold mohur. 


This judgment will govern Oivil Revision 
Oase No. 1621 of 1928 which is also dis- 
charged with costs one gold mohur, 


Suhrawardy, J.—I agree. I wish to 
add that it seems to methat when a learned 
Judge of this Court sitting singly is unable 
to follow a decision of a Division Berich 
the better course for. him is to send the 
case to a Division Bench and not to pass'a 
dissentient judgment which governs only 
the case in which it is passed. I need not 
-give my reasons here in support of this 
procedure I have suggested but they are 
many. 

A. Rule discharged, 

(6) 7 C. 474; 8 O. L. R. 501. ; = 

(7) 27 Ind. Cas. 61; 42 C. 172; 18 O. W. N. 971; 20 C. 
L. J. 52 (F. B.). Ng l l 
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` NAGPUR JUDICIAL COMMIS- 
MP SIONER’S COURT. 
~ APPEAL FROM APPELULATE DroREE No. 583 


oF 1326. 2» x 
. November 5, 1929, è 


: Present :—Mr. Macnair, Officiating, J . C. 


 : and Mr. Mohiuddin, A. J. O. 
LAXMAN-—PLAINTIFF—AÁPPELLANT 
At T . Versus 
BHULABAI—DEFENDANT— RESPONDENT. 
C.P. Tenancy Act (I of 1920), ss. 6, 11, 89—Hindu 
widow's power to surrender | occupancy or absolute 
occupancy holding so as ‘to defeat reversioner— 
Widow's powers in general—Absolute occupancy right, 


' nature of: 


A Hindu widow has no right to surrender her late 
husband's holding, whether absolute occupancy or 
occupancy, in such & manner as to defeat the expect- 
ancy ‘of a reversioner when the object of thesurren- 


‘der is to defeat that expectancy. [p. 454, col. 1.] 


À. Hindu widow who succeeds toan absolute oc- 
cupancy or: occupancy holding, on the death of her 
husband, has not got the same power of alienation 


l ri transfer, which her husband had. [p. 455, col. 


"The right-of an absolute occupancy tenant is a right | 


of semi-proprietorship in property and not a -right 
under a contract  [p. 457, col.J.] ` 
Dajiba v. Raghunath (9), overruled. 
Wasudeo v. Bhiwa (6), approved. . 
. Appeal from a decree of the First Addi- 
tional: District Judge, Wardha, dated ihe 


A 


18th August, L920. 
| Messrs’ Y. V. Jakatdar, M. V. Padhye and 


AM..R. Patak, for the Appellant. 


Mr. N.G. Bose, forthe Respondent. 
CR MM ` JUDGMENT. : 
^Maenairp, Offg. J. C.—The referenc 
to the Bench is in the following terms :— .- 

"Has a’ Hindu ‘widow the right to 
surrender her late husband's holding whe- 
ther absolute occupancy or occupancy to 
defeat the expectancy of a reversioner, 
even when her surrender is intended to 
defeat the claim of such person? " | 
- It seems clear that by “surrender -to 
defeat" is meant surrender so as to defeat, 
not,Surrender in” order to: defeat. The 
‘question then may be stated thus: 

.““Hasa Hindu widow the right to surren- 
der her late husband’s holding whether 


‘absolute occupaucy or occupancy in such 


& manner as to defeat the expectancy of à 
reversioner when the object of the surrender 
isto defeat tbav'expectaney ?" ^ | 

` Itis desirable to state briefly the. facts 
which led to this reference. One Raghu 


was a tenant of one field in occupancy 


. " right and of two fields ‘in absolute occu- 


pancy rights. He died on 5th March, 1921. 
His interest in the holdings passed to his 
widow in accordance with tle provisions 


Ofss.9 and 1l, Central Provinces Tenancy 
Act (lof. 1920. His widow Bhulabai: 
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- desired -that the rights should pass to her 


but had transferred ‘them 


‘provisions 
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grand-nephew Rama, Accordingly’ on 27th 


. June, 1924, she executed a surrender deed 
. in favour of the landlord and the’ landlord 


on the same day gave a lease to Rama. 


. Laxman, the son of Raghu's brother, sued 


for possession of the fields: on the ground 


‘that Bhulabai. a Hindu widow, could not | 
, transfer 


property ' inherited from her 


hüsband without legal necessity. The 


‘lower Appellate Court. held that Bhulabai 


had not in reality surrendered the fieles, 
to Rama and 
that this transfer did not affect the rights 
of the plaintiff Laxman. A  Gecree 
was  . passed declaring. that- the 
plaintiff, on the death or remarriage of 
Musammat Bhulabai, was entitled to 


' possession of the fields subject to payment 
of certain sum. Laxman filed. a second 


appeal in the Court of Prideaux, A. J.O., 


and that Judge made this reference. I 


remark that the reference "was made pre- 


maturely; there should have been a-decision 
' that the transaction effected by Bhulabai 
“wasa surrender and not a transfer before 


this reference was made. The reference 
has, however, been accepted and it is 
necessary to decide the question referred. 

The reference raises two questions: 
the widow's. right with respect to the 
absolute occupancy holding and her right 


‘with respect to the occupancy holding, 


The reported rulings, which interpret the 
of the Tenancy Acts of 1863 
(Act XI) and of 1898 (Act XI) with 
respect to the right of a Hindu widow do 
not make any substantial distinction be- 
tween absolute occupancy and occupancy 


holding. Tne changes introduced by the 


Tenancy. Act of 1920 (Act 1) do not appear 
to affect the reasoning given in these.judg- 
ments so far as occupancy . holdings are 
concerned and the published rulings 
interpreting this Act deal with occupancy 
holdings. I shall, therefore, consider in. 
the first place- the question which refers to 
the occupancy holdings. ae dn 

In order to understand the law laid down 
in numerous rulings of this Court it is 
necessary first to consider a more general 
question which may be stated thus, When 
a Hindu widow has -succeeded at the death 
of her husband to an occupancy, tenancy, 
has she the same power to transfer the 
holdings as her husband -possessed during 


his lifetime ? 


.. The decisions of this Court- with regard 


to this question. are numerous and until 
recently entirely consistent, In 1893 Stevens, 
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- J. 0., answered this question in the negative 
Fakira v. Harz (1). He stated: 

“If it had been intended to be possible 
that a widow inheritingan absolute occu- 
pancy holding from her. husband should 
obtain such an interest in it as to enable her 
to alienate it to the prejudice of her 
husband's next male heir, the law would 
never have provided that the occupancy 
right should devolve as if it were land.” 

In Salita v. Sitaram (2) the same view 
was taken by this Judge: in this case the 


Írom page. 139* : 

“Itis plain, then, that when a woman 
succeeds to an occupancy right, she does 
80 subject to the personal law by which she 
is governed and thatthe character of her 
interest will vary accordingly. " 

In Sheoshankarpuri v. Rukhma (3) Iemay, 


„J. O., referred to these cases and stated that ` 


in his opinion tbey were rightly decided. 
In Vithw v. Mendri(4) | Drake-Brockman, 
J. O., expressed approval of these rulings: 
he remarked that 8.35, Tenancy Act of 
1598, enabled a Hindu widow to surrender, 
but he held, clearly that the Tenancy Act 
by making a tenancy devolve as if it were 
land did not enlarge the interest which an 
heir would otherwise take under the per- 
sonal law governing him. Stanyon, A. J. 
O.in Bhura v. Ramrao (5) entirely con- 
curred with the view taken in the rulings 
I have cited. He states on page. 158.f 

“ Ever since an absolute occupancy tenure 
was made heritable it has been accepted 
law in these-Provinces that, when held bya 

-Hindu widow, as such, it is governed by all 
, the restrictions applied by Hindu Law to 
the estate of a Hindu widow in land 
‘inherited by her from her husband. " 

He. remarks that the rights of a Hindu 
widow in the absolute occupancy holding 
are Subject to the provisions of the Statute 
as to surrender and alienation: but this 
remark is clearly consistent with his finding 
on .the question which I am considering. 
In Wasudeo v. Bhiwa (6), Baker, J. O., and 
Kinkhede, À. J. O, expressed approval of 
the view that the person who succeeds to a 
tenancy after a Hindu widow isan heir 
of the last male holder A number of 


1) 6 C. P. L. R. 135. 
2) 6 O. P. L. R. 138. 
3) 15 0. P.L.R.89. | 
4) 4 Ind. Cas. 792; 5 N. L. R. 172, 
(5) 17 Ind. Cas. 366; 8 N, L. R. 154, 
(6) 89 Ind. Cas. 44; 21 N. L. R. 62; A. I. R. 1925 Nag.. 
306. 
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rulings which I have discussed were accept- 
ed as good law. . 

:In 1926 apparently for the first time the 
correctness of this long series of decisions 
was challenged. MHallifax,-A, J. C, in 
Bikram v. Ganesh Singh (1) considered the 
provisions of 6.-11, Tenancy Act of 1920, but. 
the’ law regarding the devolution of an 
occupancy tenure (apart from a proviso 
with which I am not concerned), was 
not materially changed by the Act of 1920. 


i _In para. 8 he states: 
holding was in occupancy rights. I quote | 


“A tenancy, like. any other contract, is 
personal, and without s.11 the unexpired 
term of any tenancy held by a Hindu 


“woman would pass on her death to her 
_own heirs, 


however. she ` acquired it. 


Section 11 alters. that in respect of an 


-agricultural tenancy aequired by inherit- 


anze from a male, and makes it pass 
to the heirs of the maleinstead of her own. 
But it alters nothing else, and she has the 


‘same rights in respect of the contract of 


tenancy while it exists as if she had made ‘it 
herself with the landlord." > * 
In para. 12 he, states that the decision. in 
Wasudeo v. Bhiwa (6) and the cases there 
menioned. deal "with the passing on 
the death of a Hindu woman ofa tenancy 
inherited by her from a male and still 
held by her up. to her. death not 
with her rights and liabilities in respect 
of it during her life". PELLEM 
It is unfortunate that the .attention o 
Hallifax, A. J. O., was.not drawn toall 
the cases to which I have referred. In 
Fakira v. Hari (1) Stevens, J. O., dealt 
with the right of alienation possessed by 
a widow. In Sheoshankarpuri v. Rukhma 
(3) Ismay, J. O., held that the rights of the 
widow were extinguished on her remarriage. 
In Vithu v; Mendr? (4) decided by Drake- 
Brockman, J. O., and in Bhura v. Ramrao 
(5), decided by Stanyon, A. J. O, the 
question: was the widow's right to transfer 


the holding. But I do not think that the 
finding in the other rulings that the widow 


took a limited estate in her lifetime can be 
disregarded on'the ground that tbe question 
before the Court was the devolution of the 
tenancy at the death of a widow. It does 
not seem to meclear that if a female holds 
an absolute estate inherited from her hus» 
band during her lifetime, that estate will, 
on her death, pass to her husband's beira, 
It might be urged that her estate bore 
greater analogy to an estate in whicha 
female obtained an absolute interest by the 
Will of her husband than to an estate in 
no 99 Ind, Qas, 187; 28 N, L, E, 1; A. 1. Re 1627 Nag, 
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which the female had the limited interest 
ofa “Hindu widow.” If the Judges pre- 
ferred to decide: the question of devolution 
at a female's death by holding that the 


female held during her lifetime the estate. 


ofa Hindu widow, the latter findings are 
not, in my opinion, obiter dicta. The 


opinion of Hallifax, A. J. C., was approved: 
by Findlay, J. O., in Gangoo v. Laxman (8), 
but in this case also the attention of the. 


Judge was not directed to the long series 
of cases which dealt with the rights and 


liabilities of a Hindu woman during her life: 
with regard toa tenancy inherited by her 


from a male. In my opinion, the law 
which ‘has been laid down so consistently 
and so frequently between the years 1892 


and 1926, should not be altered, The 


principle ofj stare decisis applies with 
exceptional force. If we accept the dictum of 
Hallifax, A.J. O., that a Hindu widow has 
the same rights in respect of a contract of 
tenancy inherited by her from her husband 


as if she had made it herself with the land-- 


lord, .ib appears to me that the question 
of devolution of such a tenancy may be 
re-opened. Again, the reasons given by 


the distinguisned Judges who held that’ 


a widow obtained by inheritance from 
her husband a limited interest in-a hold- 
ing have- considerable force. I quote 
from Mayne’s Hindu Law, 9th Edition, 
page 885:— ; 

“Hindu Law knows nothing of estates for 
life, or in tail, or in fee,. It measures estates 
not by duration but by use." 

Section 11, O. P. Tenancy Act of 1920, 
enacts that the interest of an occupancy 
tenant shal on his death pass by in- 
heritance in accordance with the per- 
sonal law, and this appears to me to mean 
that an estate limited by restriction upon its 
use passes to a widow onthe death of her 
husband. In my opinion, then the pro- 
visions of the Tenancy Act relating to 
succession do not give a Hindu widow, who 
succeeds to an occupancy holding, more 


extended rights of transfer than those she- 


would have obtained over other landed 
property under the personal law by which 
phe is governed. 


The question which I have now to 
Consider is whether s. 89, Tenancy Act 
of 192U, enables a` Hindu widow to sur- 
render her late husband’s holding in order 
to defeat the expectancy of a reversioner. 
- This view is stated by Drake-Brockman, J, 
©.,a8 an obiter dictum in Vithu v. Mendri 


(8) 103 Ind, Oas, 801; 24 N, L. R, 63; A I. R, 1927 
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Dajiba v. Raghunath (9) a ‘judgment’ 
delivered in 1913. .Drake-Brockman, J. O., 
states that sub-s. (1) of s. 35 is so generally 
worded as to preclude the reversioner from : 
questioning a Hindu widow’ssurrender: that: 
the sub-section gives power to surrender. “the: 
holding,” not merely the right of the tenant : 
of thetime being in his holding: and that: 
if a Hindu widow could surrender only her. 
limited interest in her husband's. land, a 
landlord might have to deal with a reversion~" 
er's claim as much asa century after ihe- 
death of the tenant from whom descent 
should be traced. Although Hallifax, A. J.’ 
C. states that the view of Drake- Brockman, 
J. O., has prevailed since the date of his: 
judgment, he instances no case in which 
the point &rose. In Wasudeo v. Bhiwa (0) 
a judgment . delivered 11 years after. 
Dajiba v. Raghunath (9) Kinkhede, A, J. O., 
clearly dissented from the view taken in. 
that case. ! | 
As it has been stated that the point did: 
not arise in Wasudeo v. Bhiwa (6), ib is: 
desirable to mention the facts which were: 
considered in Wasudeo v. Bhiwa (6). Dewaji 
an occupancy tenant, died and his widow., 
Musammat Soni inherited the holding.: 
She surrendered it to the landlord with the- 
express object of divesting herself of the: 
tenant right asshe contemplated re-mar-: 
riage. Dewaji’s mother Bahena applied. 
to the Revenue Oourts and was placed in 
possession, in accordance with the pro-: 
visions of s. 36 of the Tenancy: Act of 
1898, on payment of arrears of rent,’ 
Bahena remained in possession till her; 
death and after her death there was. a 
contest between the revisioner of Dewan: 
ji and a relative of Bahena for the hold-: 
ing. Kinkhede, A. J. O., held that the’ 
surrender of Soni opened the estate of the. 
deceased husband to the next heirs: 
“The reversioner's interest must, therefore,. 
begin to operate and fasten itself on the. 
estate held by the woman, the moment she 


“is divested uf her widow's estate either by: 


natural aeath, or by civil death, asin the. 
case of remarriage, or by a bona Jide self- 
effacement as in tue case of a tubal renuncia- 
tion of the widow's whole interest in.the. 
whole of the estate in favour of ihe nearest 
reversioner or whole body of next rever- 
sioners, 2. e., her husband's next heirs. 

Kinknede, A. J. O., next held: 

“It was to this principle recognized by 
law that the Legislature when exacting the’ 


; (9) 2Q Ind. Qas, 920; 9 N. L, B 126. TE H 
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Tenancy Law of 1898 gave prominent 
sanction by enacting the provisions of s. 36. 
If a female relation who is the heiress of the 
outgoing tenant takes advantage of this 
provision of law she does so in virtue of 
her position as such an. heiress and not 
independently of it, and if she pays the 
money, she pays it not for acquiring a 
new right but in discharge of an obligation 
which attaches to her in that capacity:” 
[Wasudeo v. Bhiwa (6)]. | 


He, therefore, held that Bahena. took the | 


holding as an heiress and had the limited 
title of a female heir. It followed that 
Bahena did not become a fresh stock 
descent and the 
succeeded to the holding at Bahena’s death. 


Baker, J. C. agreed with this reasoning.. 


Now it appears to me an essential part of 
this argument that Soni's surrender did 
not extinguish the tenancy but, as her death 


would have done, enabled the reversioner. 


to obtain possession of the holding. It was 
considered that s. 36, Tenancy Act, laid 


down the procedure by which the heirs: 


could so obtain’ possession and did not 
give them a right which apart from this 
gection, they did not have. Ido not then 


see why the findings in this ruling, regard- . 


ing the position of reversionary heirs after 
asurrender by a Hindu widow, should be 
held obiter dicta. It might have been 
possible to decide Wasudeo v. Bhiwa (6), on 
other principles but this does not alter the 


fact that the finding regarding surrender. 


was a necessary part of the reasoning which 
was.adopted. 


Kinkhede, Actg. J. ©., furnishes replies 


. to the arguments of Drake Brockman, J. O., 
He points out, 


in Dajiba v. Raghunath (9). 
the settled law that a surrender of tenant- 


right after the tenant had created a valid 


usufructuary mortgage. operated as a 
transier of the equity of redemption only to 
the landlord. Baliram v. Ram Rao Mahratia 
(10). This state of thelaw seems inconsistent 


“with the view that a tenant has power to 


Surrender not merely his rights in, the 
holding -but the holding itself. 
view he takes the landlord has no special 


difficulty in dealing with the claim of a 


reversioner : when the tenant surrenders he 
has to deal with this claim in exactly the 
game way as if the tenant had died ` 

I respectfully differ from the view éx- 
pressed by Drake-Brockman, J: O., in 


'Dajiba v. Raghunath (9) that s.: 85 (1), 


Tenancy Act (XI of 1898) “is so ‘generally 


worded as to-preclude the: réversioner — 


(10) & N. Li R. 87, 
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from questioning a Hindu widow's sur- 

render," oe oth x. E 

. The words to which reference is made are 

merely these: dle PE ; 
“ Any tenant not bound by a lease.or other 

agreement for &fixed period, may, at the 


end of any agricultural year, surrender his. 
holding. " 


My reason for so. differing is three-fold. . 
In the first place, the words of s. 35-(1) do: 
not appear more general than those of s. 41 
of the Act: , eai 


} 
“The right of an absolute occupancy 
tenant in his holding......... shall be.trans- 
ferable subject to the. condition contained 
in this section " and the latter words. were 
not held by  Drake-Brockman,,J.. O., to 
preclude the reversioner from questioning a 
Hindu widow's transfer. .Next as Kinkhede, 
A, J. C., has pointed out, it, has long. been 
considered settled law that.a surrender 
of the tenant after he has, created.a:valid 
usufructuary mortgage does not put an 
end to the tenancy., Drake-Brockman, 
J. O., held .tbat, this -was -the .case in 
Baliram v. Ram Rao Mahratta , (10), and 
does not suggest in Dajiba v. Raghunath 
(9) that he has changed his opinion on, this 
point. A tenant then cannot in all.cases 
by surrendering his holding put. an, end to 
the tenancy, and an argument based on this 
fact that the words of s.35 (1) are general. 
is without force. Lastly, it appears to me 
that s, 35 merely prescribed the manner in 
which atenant could surrender, It is not 


"the case that the power of surrender is pecu- 


liar to the tenants to whom the provisions 
of the Act apply; the provisions of-very 
many leases both of agricultural and other 
property, enable the lessees to surrender 
before the period of the leases expires..: The.. 
relations between the landlord and tenant 


were by the Tenancy Acts removed..io a 
. large extent from the domain of contract. It 


was, therefore, necessary that the Acts should 
prescribe the manner in which a tenant who 
did not desire to retain his holding should 
avoid liability for rent in future years. If 
there were no provisions regarding surren- 
der in the Tenancy ‘Acts, the Courts would, 
in.my opinion, hold that a tenant by giving 
due notice to his landlord could surrender 
hisholding and thus avoid liability. The 
provisions of 8.89, Act I- of 1920, which de- 
tail.the manner in ‘which ‘a: surrender can 
be validly made, leid stipport’.to the view 
that the object of the sections regarding sur- 


L 


`- tenancy by surrender. 


“1981. 0, 1980 | 


render isto prescribe the. method of sur- 
render, ^'- UP IC 

It is, however, necéssary to consider the 
argument ‘that thé decision in Dajiba v. 
Raghunath (9), whether correct or otherwise, 
should be accepted as settled law. Tt is true 
that this decision was not overruled during 
a period of ll years, but it appears to me 
doubtful. whether it was followed in very 
many cases. Had the decision been widely 
known and treated as settled law, I think 
“that female tenants would have attempted 
to take advantage ‘of the law in order to 
benefit their relations by defeating the ex- 
pectancy ‘of reversioners and this would 
have led to anumber of suits on facts simi- 
lar to those in Gangoo v. Laxman (c) and in 
the present case, As it wassettied law that 
a widow-could not transfer her: holding, it 
seems probable that these attempts would 
have raised thequestiou whether the course 
taken amounted to a transfer orto a sur- 
render, and this question would in some 
case or other have been the subject of a 
ruling of ‘this Court. Again if the.attempts 
to defeat the expectancy of reversioners by 
surrender had béen common, it appears to 
me probable that aftér the Tenancy Act was 
revised in 1920, steps would have been 
` taken to‘put a stop to such attempts by a 
provision-in'the new Act: for it is clearly 
desirablé that such attempts should not be 
made. After ll years had elapsed, Wasu- 
deo v. Bhiwa (6) was decided by a Bench 
and, in my opinion, that decision overrules 
the view taken by: Drake-Brockman, J. O. 
The decision in Dajiba v. Kaghunath (9) has 
had the unfortunate result that it has led to 
evasions of the law that a widow cannot 
transfer her-holding in order to defeat re- 
verisioners.. I consider then that the de- 
cision in 'Dajiba v. Raghunath (v), which was 
overruled in 1924, should not now be con- 
sidered settled law. ' i 

The provisions of the Tenancy Act re- 
garding Surrender then do not give rise to 
an inference that a' Hindu widow tenant 
has unrestricted power to put an end to the. 
It is a well-estab- 
lished principle that a Hindu widow is not 
at liberty‘to defeat the rights of a reversio- 
ner by alienating or wasting property of any 
kind inherited from her husband. In Buchi 
Ramayya-v. Jagapatti (11) .the power of a 
widow to deal with moveable. property is 
discussed, -1t is stated at page. 323*: 

“ Convenience suggests that a widow 
should have power to make dispositions of 
| (11) 8 M. 304. ' ; ; 

*Page of 8; M.—[Ed.] 
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immoveablé as are consistent with their 


` natureand requisite for their enjoyment, 


e. 9g., grain must be sold or consumed, the 
increase of cattle must be disposed of when 
not required for the puposes of the estate: 
but it is one thing to hold that a widow has 
a disposing power for the purposes of en- 
joying ‘moveable propetry, and quite an- 
other to hold that she is at liberty to waste 
it, or alienate it as she pleases so as to de- 
feat the interests of the reversionary heirs.” 

Similar censiderations apply to the right 
of a widow over a tenancy holding. The 
nature of the property makes it necessary 
that the widow should be able to surrender 
it with the object of escaping liability for 
rent, but she cannot surrender it in order to. 
‘defeat the interests of the reversioners. , 

“The question referred to the Bench must 
obviously be answered in the negative ifa 
surrender by a Hindu widow does not affect 
therights of the.reversioner after her death: 
if the surrender does so affect the rever- 
Bioner's rights, it is clear that the surrender 
to which the question referas is an act of 
waste which the widow has no right to com- 
mit. Thus the question must be answered 
in the negative whether, as Baker, J. C. and 
Kinkhede, A. J. O., have held,. it causes 
‘the reversioner to become eatitled to the 
holding at once or is effective for the life- 
time of the widow or has the-effect of put- 
ting anend to the rights of the revér- 
sioner. 

The question: “ What is the reversioner'’s: 
remedy ?" is closely connected with the 
question referred to the Bench but has not 
been fully argued; Ido not find it easy to 
answer, .Olearly the reversioner has a re- 

-medy : ubi jus ibi remedium : if the surren- 
-der puts an end to the rignts of the rever- 
sioner, he can obtain an injunction against a 
proposed surrender and can: ask that the 
surrender, if effected, should ba set aside. I 
have not been able to find any ruling relat- 
‘ing to thé remedy. of reversioners when a 
Hindu widow surendera valueable lease- 
„hold rights other than rights to which the 


‘ provisions ofthe Tenancy Act apply. The 


holding of leasehold property entails ob- 


_ ligations and it is at least doubtful whether 
‘the rights of a reversioner are similar to 
“the rights possesssd by him when the 
. widow transfers freehold estate. It does not 


appear equitable thata reversioner should 
-make no attempt to fulfil the obligations 
. of the lessee during the widow's lifetime 
at the widow's death, exercise the option of 
claiming the rights of the lessee. On the 
other hand, there are difficulties in adopt- 
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ing the view taken by Baker, J. C. 
and Kinkhede, A. J. O, that the sur- 


rendering widow can be regarded as 
dead with respect to the leasehold property 


but not with respect to other property. In 


the absence of full argument on this ques- 
tion I leave it undecided. The Oourts in 
this Province are, in my opinion, bound to 
follow the ruling of Baker, J. O,, and Kin- 
khede, A.J. O., at all events with regard to 
an occupancy holding until their decision 
regarding the nature of the remedy is re: 
considered. I add that the application of 
this ruling does ‘not involve undue hard- 
ship either to the widow who has committed 
an act of waste or to the landlord wh ois 
. placed in the same position as if the widow 
had died. . 
. The argumentum ab inconvenienti used 
‘by Drake-Brockman, J, OQ., is based on the 
supposition that the only remedy which a 
‘yeversioner can have is that which is given 
to him wken immoveable property is trans- 
‘ferred. Even if it be the case that a rever- 
sioner can wait until the widow's death and 
then challenge the surrender, the burden 
' of proof thatthe surrender was not made 
in order to avoid the obligation of pay- 
ment ofrent would, in my opinion, rest dn 
-the reversioner, and the inconvenience 
. would not be, very serious. ` 
In my opinion then a Hindu’ widow has 
nota right. to surrender her husband's oc- 
:eupaney holding and thereby defeat the ex- 
pectancy of a reversioner when the ‘object 
-of her surreder is to defeat his claim. 
The reasons which I have given for my 
.opinion with regard to an occupancy hold- 
ing apply with full force to an absolute oc- 
.cupancy holding: the only reasoning affect- 
. edis that on which the opposite opinion was 
upheld. But even if it be held that the 
nature of an occupancy holding is such that 
a Hindu widow can put an end to the ten- 
: ancy rights by surrender, Ithink it should 
still be held that & Hindu widow has no 
- right to surrender her late husband's ab- 
, solute occupancy holding in order to defeat 
the expectancy of areversioner. The right 
of an absolute occupancy tenant under Act 
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ed, yet in its essence his right is something 
quite apart from the rights of tenants pro- 
per. Mere inclusion in the Act does not 
subject himto the disabilities’ of tenants 

er from what the Act specially provides 
or. 

“While a decree for arrears of rent of an 
occupancy tenancy could be executed by. 
ejectment (s. 85, Act XI of 1898), the remedy 
in the case of an absolute oc2upancy hold- 


. ing was sale of the holding (s. 43): thus: 


the absolute occupancy right still subsists 
in circumstances in which it must come 
to an end if it were based on con- 
tract. In Dajiba v. Raghunath (9) Drake- 
Brockman, J.:0., considered the argu- 


ment that. the nature of an absolute 


occupancy right was different from that . 
of an occupancy right. His decision that, 
in spite of this fact, a Hindu widow had 
power to surrender an absolute occupancy 
holding, is based on the view, which ap- 
pears t'me untenable that the provisions 
of the Tenancy Act regarding surrender 
were so generally worded as to preclude 
the reversioner from questioning a Hindu 
widow's surrender. By the changes in- 
troduced by Act I of 120 the rights of 
an absolute occupancy tenant bave be-: 
come still more distinct from the rights 
of other tenants or leasebolders. While 
s ll of the new Tenancy Act states that 
the interest of an occupancy tenant shall 
on his death pass by inheritance (ihe way 
in which rights founded on contract pass), 
s. 5-enacts that the interests of an absolute 
occupancy tenant sball pass by inherit- 
ance or survivorship: the acquisition of a 
right in the holding by birth strongly 
differentiates this right from a right due 


to contract. The rights of an absolute 


occupancy tenant then are now so similar 
to those of owner of property that it seems 
impossible to hold that a Hindu widow 
can wilfully defeat the expectancy of a 
reversioner although it may be that the 
remedies open to a reversioner, after a 
surrender, are not the same as those after 
a transfer. 

In my opinion then the reference to 


. IJ of 1898 resembled in many respects the 
right of an owner of property liable for 

- payment of revenue. In Ragho v. Saioo 

. (12) it was remarked: 

, “Although then the Tenancy Act incorpo- 

, rates an absolute occupancy tenant within 

- itssphere of operation and classes him as a 
tenant along with tenants properly so-call- 


the Bench must be answered in the nega- 
. tive. 
Mobhiuddin, A. J..C.—The question 
. which has been referred by Priedaux, 
A. J.O., for decision by the Bench is the 
following: . sis 
“Has a Hindu widow the right to sur- 
render her late husband's holding. whe- ` 
ther absolute occupanney or occupancy to 


(12) 5 Ind, Cas, 428; 6 N. L., R. 6, defeat the expectancy of a reversioner, even 


-r 
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when her surrender is intended to defeat the 
claim of such person?” 

I have had an opportunity of reading 
the opinion, recorded by Macnair, Officiat- 


ing J. O., inthis matter. ` Macnair, Officiat- 


ing J. O., considered the following question 
first: 


“When a Hindu widow has succeeded at 


“the death of her husband to-an occupancy 


or absolute occupancy tenancy, has she the 
same power to transfer the holding as 


‘her husband possessed during his life- 


time?” l 4 
Ha referred to the cases Fakira v. Hari 


- (D), Salita v. Sitaram (2), Sheoshankarpuri 


v. Rukhma (3), Vithu v. Mendri (4), Bhura 
v. Ramrao (5) and Wasdeo v. Bhiwa (6), 
and applying the principle of stare decisis, 
answered the question in the negative. 
It is an established rule to abide by former 
precedents or cases already adjudicated 
upon, where the same points come again 
in litigation, and as the rule about transfera 
by widows has become settled law, it must 
be observed. I am, therefore, of opinion 
that for the sake of attaining uniformity, 
consistency and certainty, we must accept 
it as settled law that a Hindu widow who 
succeeds to an absolute occupancy or oc- 
cupaacy holding, at the death of her hus- 
band, has not got the same power of aliena- 
tion or transfer, which her husband 
had. 

The question to be considered next is 
whether the restrictions which. have: been 
imposed on the widows' powers, regard- 
ing alienations or transfers, apply alsoin 


the cases of surrenders or there is such a 


marked difference between the two transac- 


‘¢tions—surrender and transfer—that while 


by applying the judicial rule stare decisis 
in one case her power of transfer is re- 
stricted, she enjoys unrestricted power in 
the case of the other transaction, that is 
surrender. l 

Surrender is nowhere defined in the 
Tenancy Act. “A surrender" as defined by 
Foa in his well known book “The Rela- 
tionship of Landlord and Tenant:" "is & 
yielding up an estate for life or years to 
him .that hath an immediate estate in 
reversion or remainder, wherein ihe estate 
for life or years may merge by mutual agree- 
ment.". 

By surrender, the subordinate right of 
& tenant disappears, and. merges in the 
right of ownership possessed by the land- 
lord. . E 

The only section' which deals with sur- 


, renders in the Tenancy Act, iss, 89, but 
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that section does not lay down anything: 


except this, that it indicates one of the 
modes by which an absolute occupancy 
tenant or occupancy tenant can put an end 
to the tenancy, even without the permis- 
sion or consent of the landlord, The 
section in general terms permits a tenant 
to surrender the holding by delivering a 
registered document, executed in favour 
of the landlord and thereby he ceases to 
bs a tenant from the next agricultural year, 
The section does not introduce ‘any new 
provision, but, as pointed out, in the Select 
Oommittee's Report, was intended mainly 
to facilitate and simplify the modus of . 
surrender, in consequencs of the strong 
Opinion expressed by the Judicial Com- 
missioner that falsecases of surrender often 
arose in the Oivil Oourts and, therefore, 
a registered document should.be insisted 
on. The object with which the section 
was enacted had, therefore, nothing to do 
with the introduction of a new rule of 
law or expansion of the rights of the tenant 
which he otherwise possessed inthe hold- 
ing. 

In the matter of succession to a tenancy 
holding whether absolute occupancy or oc- 
cupancy, 88. 5 and 11, respectively, lay down 


“that the same will be governed by the. 


personal law of the tenant and it.is siznific- 
ant to notice that the Act of 1920 has 
expanded the rule in respect of succession 
to absolute occupancy holding, in introduc- 
ing another rule of Hindu Law, viz., sur- 
vivorship, which was notin the previous 
law. If, therefore, the succession is to be 
governed by the personal law, it does not 
stand to reason that the other ‘incidents 
of the right of the tenant whether during 
his lifetime or after his death should not 
be governed by the same law. Of course, 
there is no difference of opinion.that after 
the death of the Hindu widow, her hold- 
ing will devolve not on her heirs but on 
her husband. The controversy then nar- 
rows down only to the consideration of a 
Hindu widow's rights inter vivos. 

. It would, in my opinion, be unreason- 
able to hold that a right, necessarily res- 
tricted, which a Hindu widow inherits 
should develop into a full and absolute 


one, during her enjoyment of the same in 


her lifetime and again resume its original 


,character after her death. The above view 


would be wholly repugnant to all rules of 


Hindu Law and for the matter of that, 
of any law regulating succession and 
-enjoyment of real property. The general 
.principle is thatthe character of the right 


496 


its scope has been augmented by fortuitous 
circumstances such as asubsequent grant 
or acquisition of the residue right. 


It is thus clear that no-one can sur- 


render à larger estate than he possesses. 
If a Hindu. widow's interest qua’ widow 
enures only for her lifetime, she cannot 
yield up an. estate which does not extend 
beyond her life, viz., the estate which the 
heirs of her: husband: will acquire after 
her death. Therefore, though s. 89 merely 
speaks of a tenant surrendering his hold- 
ing, we must see what right he possessés 
in it, or in -other words, whether he is a 
full fledged :tenant or merely a life-estate 
holder as in the case of 2 Hindu widow. 
A tenant is'defined ins 2 (11), Tenancy 
Act, asa person. who holds land of another 
person and is or but for.a contract, would 
be liable to.pay rent for such land to such 
other person. . Thisdefinition would include 
a life estate holder... A holding i8 defined 
ins. 2 (4), Tenancy Act, asa parcel of land 
held by & tenant of & landlord, under one 
lease or one set of conditions. So when 
s. 89 says a’ tenant can surrender the bold- 
ing, it does not impcrt anything more than 
this, that he. can at his option yield up 
the parcel of land -he holds to the land- 
lord. But so longas the particular tenant 
is not competent to yield: up the full 
rights of.his.tenancy the landlord must 
take.it subject.to that contingency. We 
have seen that the. personal law of the 
Hindus does mot ordinarily permit of a 
Hindu widow inheriting an absolute estate 
in immoveable.property Tenancy holdings 
are, of course, property. The term "'pro- 
perty" has been variously defined in-various 
text books,:but.the-.main ides: is -that pro- 
perty is /anytbing which is capable of 
ownership." Wharton's Law Lexicon de- 
fines property as “the highest right a man 
ean have to anything.” ltisofthree kinds 
absolute, qualified and  possessory. A 
Hindu widow's. tenancy holding is pro- 
perty, but -her -interest therein is of a 
qualified character. Whatever she holds, 
she gives up, and, therefore, surrender in 
her case is of her qualified estate . 

The trend. of the recent decisions of this 
Oourt is that a Hindu widow surrenders 
an absolute estate and, therefore, the 
reversioners ‘cannot : question it. The 


authority for this is sought in s. 89, Tenancy: 


Act of 1920. I may here point out that the 
decision in Bikram v.- Ganesh Singh (7) the 


and Gangao v. Laxman (8), related to oc- ` 


gupancy holdings and-there -is a funda- 
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mental distinction between the two classes 
of tenancy. But we have to see whether: 
s. 89 has in any way abrogated the rule of 
Hindu- Law which is the basis for succes- 
sion. The tenancy legislation in the Central 
Provinces has never sought to lay down any 
new rule of inheritance’ excepting that in 
the case of occupancy ^ holding collateral 
succession is restricted. The policy of the 
law being thus based on adherence to per- — 
sonal law of the, tenant, no part of the. 
enactment can besaid to have deviated from : 
that rule. I am, therefore, in full agree- 


ae 


rnent with Macnair, Offg. _O, that 
the cursus curiew of thé decisions of 
this Court up to the year 1926, 


when Bikram v. Ganesh Singh (7) was de- 
cided, should be followed, 


T need not refer in detail to the published 
decisions of this Court beginning from. 
Fakira v. Hari.(\), to Wasudeo v. Bhiwa (6) 
which have consistently and uniformly up- 
held the rules of Hindu Law. :Dajiba v. 
Raghunath (9), related to an absolute occu- 
pancy holding, the incidents of the tenant's 
rights to which were almost equal to those 
of an occupancy tenant under the old a 

ut. 
the Act of 1920 has expanded the incidents 
of an absolute occupancy tentants' rigbt and 
has now added another peculiar feature of 
Hindu Law toi, viz, right of survivorship 
making it more plain that an absolute occu- 
pancy tenant is subject to the rule that his 
Bong acquire aright by birth to the holaiug 
and that his .co-parceners can claim to 
succeed by right of survivorship. The 
position of a Hindu woman regarding ab- 
solute occupancy land is almost analogous to 


‘her position regarding any other property. 


The surrender effected by a Hindu widow 


cannot come into operation at once, if the 


absolute occupancy holding has been mort- 
gaged. In this view of change.iu the law, 
the authority of Dajibe v. Raghunath (9) is 
no longer good law. 


Moreover, in the case of occupancy hold- 
ings’ the relationship may be said to have 
originated in a contract, snd this is the real 
basis of the decision in Bikram v. Ganesh 


Singh (7), which has been followed in Gangoo 
"v. Laxman (8), and it seems to have been 


assumed that any of the contracting parties 
could by mutual consent put an end to the 
contract, but it is doubtful whether the 


"reasoning can be extended to a widow who 


takes by inheritance, and, moreover, there 
is the difficulty to carry on the analogy of a 
contract, because surrender can be unila- 


as 
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teral and. does not reguire the consent of 


the other contracting party, viz., the land-. 


lord. So the basis of contract cannot hold 
good. I may point out that in the case of 
absolute occupancy holding the. basis of 
contract is wholly inapplicable., It is a 
right created by Government and conferred 
on old malguzars who had lost their pro- 
prietary rights in course of time. see Ragho 
v. Sadoo (12). It is, therefore, not a contra: 


ctual tenancy right but a sort of semi-pro- 


prietaty right with certain restrictions. . 

. The Tenancy Act does not contain any 
express provision curtailing. or restricting 
the power of widows in the case of surren- 
der but it seems to me that on the analogy 


of transfer which is a transaction very . 


similar to that of surrender, it must be 
held that & widow has no, power to sur- 
render her late husband's holding whether 
absolute occupancy or occupancy, to defeat 
the expectancy of a reversioner, especially 
when her surrender is intended to defeat 
the claim of such person. Iam, therefore, 
of opinion that the reference made to the 
Bench should:bé answered in the negative 

| — 07 X Reference answered 

l in the negative. 
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NAGPUR JUDICIAL COMMIS- 
" SIONER’S COURT. m 
SGEOoND OlviL APPEAL No. 2o3- B or 1927. 
' August 29, 1928. 
Present :—Mr. Kinkhede, A J. C. 
KISAN AND OTuE&S—PLAINTIFFS— 
APPELLANTS 
versus 


TUKARAM TIDKE—DEFSNDANT— 


3 , RESPONDENT. . 

Hindu Law—Widow—Alienation slightly in excess of 
actual requirements—V alidity of alienation—Tests— 
Condition for payment of amountto alienee—Form 
of decree. oo | 

A Hindu widow likea manager of the family 
must be allowed a reasonable latitude in the exercise 
of her powers and an alienation made by her slight- 
ly in excess of the actual requirements cannot be 
attacked by the reversioners on that ground alone if 
her act was a prudent one. [p. 462, col. 1.| 

The question of importance in such ‘cases is 
whether she has acted fairly towards the expectant 
heirs “and whether, the person who dealt with her also 
acted honestly and in good faith, when he entered 
into thetransaction in:question after making due 
enquiry, or under the bona fide belief that an ac- 
credited necessity did exist, and whether,the price 
offered by him was 'adequate and not unreasonably 
low’. If the answer to this question is in the affir- 
mative, the transaction has to be upheld as binding 
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as against the persons at whose option.it is liable to. 
ba affirmed ordisaffirmed after ‘the death of the — 
widow. [p. 46l,col. 2.] ee WE ee 
Sri Krishn Das v Nathu Ram (1), Niamat Rar v. 
Din Dayal, (2), Gauri Shankar v. Jiwan Singh (3) 
and Suraj Bhan Singh v. Sah Chain Sukh (4), referred 
to. ‘ : ° i i ' : 
Where a ‘Hindu widow sold property worth 
Rs. 10,000 ‘for discharging debts amounting Rs. 9,000 
and‘ the reversioners impugned the sale on the ground 
that it was in excess ofthe actual requirements to 
the extent of Rs. 1,000: DS 
Held, thatthe sale could not be set, aside merely 
because it was slightly in excess of the requirements. : 
Lp. 462,"col..1.] hs. s OA 
Obiter.—In a suit to set aside an alienation by a 
widow an order forre-payment of a small sum by 
the purchaser although the saleitself was sustained, 
is entirely opposed to the whole current of authori- 
ty. [p. 462, col. 17 | 
If in setting aside such an alienation the Court finds 
that the alienee in possessionis entitled to be paid 
certain amounts before he is ejected the “Court can 
pass & decreefor possession on condition of payment 
and impose afurther penalty that the suit shall 
stand dismissed if the amounts are not paid., [p. 462, 
cols 1&2].. a 
Suraj Bhan Singh v. Sah Chain Sukh (4), Venkajv 
Shridhar v. Vishnu Babaji (5) and Banwari Lal v. 
Mahesh (8), referred to. | 4 A 
Second appeal against a decree of the Dis- 
trict Judge, Akola. dated the 30th April 
1927, in Civil Appeal No. 102 of 1926. : 
Mr. M. R. Pathak, for the Appellants.  : 
Mr. P. B Gole, for the Respondent. © ` 
JUDGMENT.—This judgment will 
dispose' of the appeal as also the cross- 
objections preferred by the plaintiffs and. 
the defendant respectively. | 
The plaintiffs sued to set aside an aliena- 
tion made by the widow of one Dhanaji ia 


Mero 


$ 


favour of the defendant, in their capacity 


as reversionary heirs of the last male holder 
Dhangji died in 1910 and his 
widow Girji in 1917, and Sarji,. who was. - 
the only surviving co-widow, died in 1923. 
She sold the property in suit to the defend- 
ant by a sale-deed, dated the 8th May. 1918, 
for a consideration of Rs. .9;000: The 
plaintiffs question the binding charaeter of 
the sale on the ground that it was not:sup- 


‘ported by legal necessity, and the transac- 


tion was brought about in collusion with 
Sarji's mukhtar Narsaji by causing a bogus 
consideration to be recited in the sale deed. 
The reversioners alleged that the property. 
sold was worth Re, 18,000 at the date of, the 


Buit, i 


The defendant alleged: that the amount 
of consideration was required to satisfy 
the debts of the deceased Dhanaji and that 
the sale was, therefore, valid -and bind- 
ing as against the plaintifis. He denied 
that the property in dispute was: worth 
more than Rs. 9,000. The trial Oourt 


-framed the necessary issues.and came to 


- tto. do. 80 
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'ihe.conclüsion that the sale of the entire 
“property was not justified as the amount. of 
the decree for the debts of Dhanaji’s time 
did not exceed Rs. 9,000, while the value of 
the property at the date of the sale was 
Rs... 12,450. The Court further held that 
it was necessary: for Musammat Sarji to 
_patisfy the foreclosure decree for Rs.. 6,300 
“in Civil Suit No.. 115 of 1917 and money- 
' decree for Rs. 2,700 in Civil Suit No. -329 
of 1911, and though asala of property be- 
came necessary, the sale uf the entire pro- 
-perty was not necessary at the time. It 
was also held that Narsaji (P. W. No. 6) 
“who jointly purchased the property along 
with the defendant under the sale-deed 
(Ex. D-1) was the relation of the "vendor 
Sarji and being her agent ai the date of 
the sale was in the position of active con- 
‘fidence towards her, This Narsaji sub- 
sequently transferred his interest to the de- 
fendant by sale deeds marked . Exs. D-4, 
D. 5and D6. A decree. was accordingly 
given to the plaintiffs for possession of.the 
property on payment of Rs. 9,000 to the de- 
fendant within four months. 

The defendant being dissatisfied with the 
decree preferred an appeal to: the Court of 
the District Judge, and the plaintiffs in their 
‘turn fled cross-objections. The District 
Judge came to the conclusion that instead of 
the total valueofthe property being Rs. 12,450 
he would estimate the value of the land at 
“Rs. 10,000, that the same sale was impru- 
dent, that the proper procedure for the 
widow would have been to retain certain 
- fields and to sell the rest; and that these fields 
would have sufficed for her maintenance and 
would not have been lost to the, reversion- 
ers. He, therefore, upheld the finding of 
the trial Court that the plaintiffs were in 
equity entitled to possession of the property 
on payment of the amount found due for 
“legal necessity. As to the binding char- 
. peter of the decretal debts he held that they 
were debts of Dhanaji's time and personal 
ones of the widows; that so far as the 
money. decree was concerned Sarji contest- 
ed the case vigorously until part of the 
evidence bad been recorded and was justifi- 
ed in compromising it; and that as she 
fully represented the estate she had full 
. power to compromise the dispute with the 
creditor. The four months time allowed. by 
. the first’ Court for payment of Rs. 9,000 
having expired the lower Appellate Oourt 
allowed three months time from the date 


of its own decree and added the following . 
. value. of- Narsaji’s. moiety: in the property 
~ Bold ag. per~sale-deeds Exs. -D-4, D-J'and 


‘clause to the decree: "that on failure 
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time fixed) the plaintiffs! suit will stand 
dismissed with allcosts on them." 

The appeal and cross-objections thus 
practically failed, ` 

The plaintiffs have, therefore, come up in 
second appeal and the defendant has filed. 
crors-objections. The object of the plaint- 
iffs’ second appeal is to secure exemption 


from liability to pay Rs. 2,700 on the 


ground that the debt which ripened into 
the money-decree wasa personal debt of 
the widow and the said decree being col- 
lusive and fraudulent could not bind them. 
They also appeal from the condition or 
penalty inserted for the first time by the . 
lower Appellate Court in its decree. 

As regards exemption from payment of 
Rs. 2,700, suffice it to say that the concur- 
rent findings of the two Courts to the effect 
that the decree was in respect of the debta 
of Dhanaji’s time and was not collusive or 
fraudulent, preclude this Court from inter- 
fering with them in second appeal. 
Grounds, Nos. 1,2 and 3 of the appeal, there- 
fore, fail. I think it is more convenient 
at this stage to take up the defendant's 
cross-objections. In ground: No. 3 of his 
memo. of firat appeal to the District Judge, 
the defendant asserted that the market 
value of the field was Rs. 9,000 and that the 
sale was for adequale price. In the absence 
of any mention of house property in the 
ground of appeal the use of the word 
“field” was apt to mislead anybody. What 
then the appellant meant, however, was that 
the value of the ‘‘property purchased” was 
Rs. 9,000 and this construction is consistent 
with the assertion that the sale was for 
adequate.price. The first Court in para. 10 
of its judgment recorded a finding that 
the house property was worth Rs. 4,1UU and 
that Rs. 12,450 was the value of the entire 
property at thadate of the sale, This would 
give Rs, 8,350 as the value of the fields and 


. work out arate of Rs. 950 per tiphan -on 
. the assumption that the whole of tne land 
-is of.the same quality. But the District 


Judge has, I think, given good. reasons for 
holding that although the sales of a moiety 


. of some of the property by the co-vendee 
‘Narsaji to defendant as per Exs. D.-4 and 
- D -5 practically fetched the values at the 
. date ofthe sale in 1918, the value in 1923 
. of the other property conveyed by Ex. D-6 


for Rs. 4,000 could not have been Rs. 4,000 


“in the year 1918. I also think that.the 
' Distriet Judge was right in reducing the 


value in 1918.to Rs. 2,750. Thus the total 
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D-6 was Rs. 4,975. The District Judge 
was, therefore, right i in assessing the total 
value of the entire property at Ra. 10, 000. 


No doubt, in stating this conclusion the 
District Jud ge used the word ‘land’ instead 
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of ‘property’; this, I think, is a slip. What | 


he meant to find, as I understand it, was that 
the value of the property covered by the 
pale-deed, Ex, D-1 executed by Sarji. was 
Rs. 10, 000 at the date of the sale. I think 
this finding is binding on this Oourt in 
second appeal. 


The guestion consequently arises whe- 


ther the sale in excess of the ‘requirements 
was prudent and justified by legal necessity. 
The District Judge has discussed this ques- 
tion in para. 7 of his judgment and drawn 
.the inference that the sale was imprudent 
and that the widow ought to have retained 
certain fields and sold the rest, On behalf 
of the respondent, I am referred to the 
following recent Privy Oouncil decisions 
wherein sales of properties by managers of 
joint families or by a Hindu widow, were 
upheld in their entirety, as’ against the 
other . members of the co-parcenary, or 
reversionary heirs, even though legal neces- 
sity was not proved in respect of a part of 
the. price paid for the property:—Sri 
Krishn Das v. Nathu Ram (1): Niamat Rai 
v. Din Dayal (2), Gauri Shankar v. Jiwan 
Singh (3) and Suraj Bhan Singh v. Sah 
Chain Sukh (4) 


The fourth was a case of an alienation by 
a Hindu widow; their Lordships of the 
Privy Council said that that case came 
within the principles laid down by the 
Board in the cases of Sri Kishan Das v. 
Nathu Ram (1) and Niamat Rar v. Din 
Dyal (2. In the ease of Gauri Shankar 
v. inan Singh (3) their Lordships of the 
Privy Council made the ene weighty 
observations: 


(1) 100 Ind. Cas. 130; A. I. R. 1927 P. O.37;49 A. 
149; 54 I. A. 79; 25 A. L. J. $0; (1927) M. W. N. 89; 
38 M L.T, 48:4 O. W. N. 184;8 P.L. T. 210: 310. 
W. N 462; 29 Bom. L R. 825,45 C. L.J. 386; 52 M. 
`L. J. 720; 26 L, W. 856 (P. 

(2) 101 Ind. Oas. 373; A.I. R . 1927 P. O.1921; 8 
Lah. 597; 54 L A. 211; 29 Bom. L. R. 886; 52 M. L. J. 
729; 40. W. N. 537; 25 A. L. J. 599; 45 O L.J. 548; 
(1927) M. W. N. 453; 28 P. L. R. 463; 8 P.L T. 617; 
26 L.W. 442: 39 M. L. T. 345;9 Lah. L.-J. 496; 32 

. W. N. 233 (P. O.). 

(3)107 Ind. Cas.4; A.I.R.1927 P. O. 246; 


L. J. 786; 4 O. W. N. 1192; 23 A. L.J. 967; 47 
. 1; 30 Bom, L. R. 64: I. L. T. 40 All. 1; 32 O.W. 
257; (1928) M. W. N. 1; 27 L. W. 203; 9 P.L. T 


277 (P. 9). 

4 105 Ind. Oas. 257; A. I. R. 1927 P. O. 244; 53 M. 
300; 46 O. L, J. 291; enone R,.188 

W.N. 117 7 (P. O.). 
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‘succeeded in proving that 
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“The real question that has to be con- 
sidered is this: whether the sale itself was 
justified by necessity. Their Lordships 
cannot go back upon that decision: Sri 
Krishan Das v. Naihu Ram (ly If the 
purchaser has acted honestly, if the exist- 
ence of a family necessity for asale is made 
out, and the price is not unreasonably low, 
he í (the purchaser) is not bound to account 
for the application of the price. They, 
however, take the case even upon the foot- 
ing, which might well be challenged, that 
Rs. 500 out of the price of Rs. 4,000 had 
not been fully . accounted for. Granted 
that it was so, then the balance of Rs. 3,500 
out of Rs. 4,000 is surely a justification of 
a sale for a family necessity proved up to 
that amount.” 

Their Lordships of the Privy Council 
accordingly upheld the sale and dismissed 
the suit. In the case of Sura? Bhan Singh v. 
Sah Chain Sukh (4) thesale by a Hindu widow 
was fora total consideration of Rs. 19,000 but 
Rs. 17,000 and odd were found to be for 
legal necessity. From the judgment of the 
Allahabad High Oourt, which was upheld by 
their Lordships of the Privy Council in the 
said case it appears that the Subordinate 
Judge had found that full value had been 
paid for the property when it was sold 
by the Hindu widow. It was also held 
that the representatives of the widow had 
the debts in 
lieu of which the property was sold were 
binding to the extent of Rs. 17,378-4 0, 
and he, therefore, gave a decree to the 
plaintiff subject to the payment of this 
sum into Court within three months from 
the date of the decree. The alienees went 
up inappeal to the High Court and urged 
that the Court below should have affirmed 
the sale on the ground that legal neces- 
sity had been proved for the entire con- 
sideration of Rs. 1,000. The finding of 
the Subordinate J udge that legal neces- 
sity for sale was ‘established to the ex- 
tent of Re 17,3:84-0 and no more, was 
upheld. Ultimately the High Court al- 
lowed the appeal and dismissed the suit, 


This dismissal was upheld by. their Lord- 
ships of the Privy Council on the principle 


of cases above referred to. They are cases 
of sales by managers of family property, for 
sums in excess of the amounts for which 
actual necessity was proved and although 
part of the consideration was not proved 
to have been required for legal necessity, 
the sales were upheld. 

In Niamat. Rat v, Din Dayal (2) the 
contention was that the manager should 
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have raised money by mortgage instead. of - 


As. regards this question their: Lord- i 
. -The question .whether-: im: the -circum- - 


. Bale. 
ships observed that :. 

“Tt is not clear that E BEDAN 
ata high rate of interest, would have been 
more beneficial than sale. ‘In any -case this; 


was a question for the manager to. decide. 
It was equally a question for the manager 


whether it would be better, to raise more. | 
:::No6) her agent and relation of her-husband - 


money or to close down the business aud. 
it would iu their Lordships’. opinion, : be 


unreasonable to require a "lender; or pur- 
chaser to-go into question of this kind, as 
to which he would rarely beina position. 


to forma sound.opinion.. In: the present 
ease the' decision. to raise more money 
would seem to. have , been: a-wise one, 
as the business afterwards earned profits 
with which more lands were purchased ", 


Their,Lordships, accordingly upheld the - 


sale although: the property was sold for 
Rs, 43,500, to satisfy. pre-existing debts to, 
the amount of. Rs. 38,000.- only... So then, 
in the present case, also, the -sale.of pro- 
perty in-éxcess of the. actual require- 


ments could be upheld. on.. the. same. 
“ amounted to Rs. 6,300. 


principle... 


In Sri ‘Krishan Das v. ‘Nathu Ram (1) i 


the sale, was, of property worth :Es.: 3,500, 


whereas). legal. necessity had been proved 


to the extent.of Rs. 3,000. . It was found 
that the: sale was for. adequate considera~ 
tion. Their Lordships of the Privy Council 
after a discussion: of...the ee: came to 
tb ) conclusion: 

* Where the purchaser Bois in good. faith 
and after.due enquiry, and is able to show 
that the sale itself was .jusiified- by ‘legal 
necessity, ‘he is under no obligation to. 


enquire ; into the, application of any surplus .. 
that -she could have conveniently 


and is, therefore, not, bound to make repay-. 
ment of such surplus to the. members of the 
family challenging the: sale " 


They,. therefore, held “ that the. mere. 


fact that after. long interval of time” the 
purchaser has “not. been ablé ..to establish 
how the surplus of Rs. 500.was applied is 
not a sufficient ground in law . for elung 
aside the sale.” 


Accordingly .the decree of the High 
Court was set aside and Enrol guit 
was dismissed. 


Looking at the facts found: by- the 
Gourts . below in the present ` case in the 


light of ‘the Privy Oounéil decisions, I. 


think the conclusion is inveitable that 
the sale by the widow of. Dhanaji: of 
the entire property: worth Rs. 10,000 in 
order to satisfy the pre. GEUnE debts Was - 


KISAN V, TUKARAM TIDKE; : - 
‘bound to be. upheld;-everi:though the ex: » 


; like, the '€ manager ” 
: Raá- v. Din Dayat. (3). "to decide" 
© it. would be; unreasonable to require a 


-her more than 33 


,in:every succeeding year. 
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ient of such debts did: not exceed Rs. 9,000, ` 


stances: of the- present: case: it~ was better: 
that some: fields: should have‘ been retained - 
by:the .widow dor her maintenance so- 88 
to. leave them ultimately for. the: rever-- 


.glonary- -heirs, ! than that she should have, - 


acting under: the .advice of Narsaji (P. W.- 


who became a co-vendee with the -defend >. 


‘ant, accepted. the arrangement made ‘by 


him. for her maintenance for the rest of 
her life,’ “was a “question. "for the widow 
in the Gase of Niam at 
and: 


purchaser’ to go into, questions of this kind, 
as to which he would ike be ina position 
to forma ‘sound opinion ' na 
. The entire ' property Was, covered “by , 


. the decree for foreclosure and might have 
:. been foreclosed and necessarily lost to 


the: widow ‘as’ also the. reversionary 


-heirs, had no arrangements been , made 


to: satisty the foreclosure decree “which 
Similarly, : there 


was a decree ‘for money outstanding . 


-against' the widow in respect of the debts 


due-by Dhanaji. Its amount was ‘Rs, 2,700. 


,The-equity of redemption in respect of the 
:assets of Dhanajiin her hands was liable 
to be. brought to sale in execution of the 


It was, therefore, absolutely 
have made 


said decree. 
necessary: for the widow to 


;Some arrangement’ which would not only 
‘satisfy the mortgage-décres and the money 


decree but also secure maintenance to her. 


. for the rest of her life. 


Assuming for. the sake of argument 
Te: ` 


served property worth Rs. 1,000 vonsist- 


ing of a. portion of house property and 


some land, it is very doubtful whether’ 
the 1/l0th of the property could have given 
acres ‘of land. It is only 
in the nature of “speculation to say that'& 


. slice. measuring 3$ acres of land would Hage 


fetched an annual income in the shape of 
lease money sufficient to maintain a Hindu 


. widow of a respectable family. like that of 


Dhansji. Moreover, there is no certainty of 


:a widow Securing "lessees to cultivate a 


small piece of land measuring 3$ acres 
One who knows 
‘the: difficulties -of arranging for cultiva-- 


-tion óf such small. pieces of agricultural 


‘lands can at ‘once realize how incon- 
venient ‘it: is to keep.a private establish- 
ment of agricultural servants and cattle 


“a 
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for tilling and sowing such ‘small are as, 
The expenses: of cultivation and manage- 
ment are out of all proportion to the 


. Outturn of the aréa- to bè sown ‘and culti- 


vated. -As observed ih 'Venkajv Shridhar ^v. 


‘Vishnu Babaji Beri (5), by Sargent, O. J.: 


“a widow, like a manager of the’ family, 
must be allowed a reasonable’ ‘latitude i in the 


` exercise of her powers, provided, Jas Mr, 


ah 


Justice West says in Chimnayr Govind Ve 
Dhinkar Dhondev (6) ‘she acts fairly to her 
expectant heirs.’” As observed in.Chimnajr 
Govind v, Dhinkar Dhondev (6) at page 324.* 
“In the widow's case, the co-parceners are 


reduced to herself, and the estate centres. 


in her," 

Consequently it was held in that case that 
the. widow ean /do.;what ‘tthe: body of- 
co-parceners. can do, Subject; always to the 


condition that she acts fairly to.the expect- . 


ant heirs." 

Bearing .these principles. in view, it 
must be conceded: that. it.is always very 
difficult “to strike a bargain for sale of 
just as-much property as may be pro: 
portionate to the requirements ` for hé 


P time being. Moreover, value of property 


dity' ‘has also ‘its play. | 
many potentialities, but” “has acted fairly towards thé expectant heirs, 


isnot a constant factor. It fluctuates . with 
the time of thé sale, the. nature and. valu | 
ation of the property, and the markét: 
it commands. The principle of demand’ 
and. Supply for any particular commo- 
. The property 
may - possess 
there may be no demand for- ‘it, or when 
there is a demand, it may not ‘be either 
available jor the vendor may .not be in" 
an urgent need to sell, and vice versa 
At other times, the purchaser may- take 
the matter quite easily so.that the price 


Offered might not come up to the real. 
. , price-the seller might expect to get. : 
. Short there are so many factors effect- . 
^' ing the value of property, that if is difficult : 


to say with certainty that aba given time 
a ‘certain item of. property must fetch a- 
certain amount as its price. It is always 
& matter of guess work, If the value of 
cértáin property at the date of © any past - 
transaction has to be estimated in asub-" 


, Bequent litigation, the estimate must always 


.* the property might have fetched. 


be approximate and not accurate. ` There is: 
bound to be conflicting testimony, specu- 
lation, and-even lot of hard swearing” one . 
way or the other on the point of the wre 

he 


.(5) 18, B. 534; .. 
49 ILB, 320. <0 
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task of fixing the valüe alter: the event 


always involves great deal of 8pproxima- 
tion and every attempt at deciding the 


. question, whether any particular prop- 
‘erty has been sold for its full value 


or not must always involve an element 


of uncertainty. 


. Similarly, iit .is: difficult to hit with 
absolute  certainty,. upon the :- relation 


which the value of property might bear 


to ite, annual income or productive capa- 
city. Still more uncertain or difficult it 
may. often be to strike the exact propor- 


‘tion of the property to be sold, with re- 
ference 


‘to your - actual requirements, 
with, any decree of accuracy of a. weigh- 
ing. machine or scale. 
off and-retain just a slice out of the prop- 
erty. -tog be sold, and make its value ex- 
‘actly correspond: te the price or. money 
“you may stand in need of, for the time 
being. .There are. matters in which: pru- 
dence alone must be-allowed to play its 
important part, and even ‘regulate the 
. propriety of striking: a bargain: with such 
honesty of purpose as a-man of ordinary 


prudence is expected to exercise. in his 


own. interest, in- a given set- of circum- 
stances, 


Giving sufficient lsittads in ET mat- 
ter to the widow the, question of im- 
portance is whether she, like the manager, 


"and whether, the person wko dealt’ with 


‘heralso acted honestly and in good faith, 
“when he entered 
' question after ` making ` due enquiry, or 
under the bona fide belief that an aceredit- 
‘ed necessity did exist, 
‘price offered by him was. 


into the transaction in 


and whether the 
‘adequate . and 
not ‘unreasonably ` low. If the answer to 
this question is in the ' affirmative, the tran- 
saction has to be uphled as “binding as 
against the :persons at‘ whose’ option it is 
- liable to- be affirméd or disaffirmed after 
the ‘death of the' widow: In the. proved 
circumstances’ of the : present case, the 
widow, Musammat. Sarji, cannot be said to 
have acted imprudently, or otherwise than 
towürds her expectant heirs," 
“when she ‘elected to sell the entire corpus 


| of her husband's ‘estate for the satisfaction 


of his pre-existing debts, amounting to 
' Rs. 9,000 and accepted Rs. 9, 000 “as its full 
price, over and above, the promise of N arsaji 
her own relation to arrange for her. main- 
tenance for the rest: of her life: I am not, 


:. therefore, prepared to uphold.the conchision 


of the District J udge to the effect that the 


You cannot cut : 


402. 


| proper procedure forher could have been to 


Ietein certain fields and to sell the rest; the 


sale must in consequence be upheld as pru- 
dent and justified by legal necessity and 


fully dictated by prudence, and I find accor-' 


dingly. Am 

As a result of this finding, I hold that the 
reversionary heira, i. e, the plaintiffs, are 
` bound by the sale, and their suit to recover 
possession must stand dismissed. Ground 
No. 2 of the cross-objections thus succeeds. 
It is consequently unnecessary to consider 


the defendant-respondent’s offer, in his, 


ground No. 1, to pay plaintiffs . Re. 1,000 in 
order that the sale may be upheld. Their 
Lordsbips of the Privy Council have point- 
ed out in Sri Krishn Das.v. Nathu Ram (1) 
. that an order for repayment of a small sum 
by the purchaser although the sale itself 
was sustained, is entirely opposed to the 
whole current of authority. 
Asto the contention of the plaintiff-ap- 
pellants that the District Judge was wrong 
in attaching the penalty of a dismissal of 


their suit, to a failure to pay the amount. 


I need not go into this question as I hold 
that the defendant's sale is bound to be 
upheld. But if any authority were needed 
to justify such a form of decree, I may 
mention that in the judgment 
Allahabad High Oourt reproduced in the 
report of the Privy Oouncil case of Suraj 
Bhan Singh v. Sah Chain Sukh (4) the 
Judges had an occasion to remark, in regard 
to an identical form of the decree for pos- 
session on payment and providing that in 
default the suit shali be dismissed, passed 
in that case by the Subordinate Judge, that 
the same (decree) was in proper form, A 
decree in a similar form was passed in 


Suryabhan Pirthamji v. Pandu (1) where a ' 


minor sought to’ recover back property 
alienated by his guardian during his 
minority. If, as observed by their Lord- 
ships of the Privy Oouncilin Banwari Lal 
v. Mahesh (8) the alienees (who in that case 
were purehasers from the father and the 
manager of joint family property) must be 
deemed to be *lawfullyin possession until 
the sales are set aside," I think, that the 
necessary corollary - to this proposition is 
that if the condition precedent as to pay- 
ment is not fulfilled,the alienees' possession 
must remain undisturbed, the imposition of 
the said condition or the attachment ofthe 


(1) 86 Ind. Cas. 375; 21 NÑ. L. R. 45; A. I. R.1925 
: 


ag. 325, . ES 
(8) 49 Ind. Cas. 540; 41 A. 63;45 I. A. 284; 21 O. O. 


398; 23 O W. N. 577; 6 O. L, J. 168; (1919) M. W. N, 


420 (P. 0). | 
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penalty of the dismiesal of the suit to the 
‘plaintiff's failure to -reimburse the alienees 
with the amount found due to them, within 
the time allowed by the Oourt would, in 
this view; be fully justified. 

: The result then is that the appeal wholly 
fails, and, on thedefendant's cross-objections 


the suit stands and it hereby is dismissed. 


with all costs to be 


1 


paid by the plaintiffs in 


A. Appeal dismissed. | 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MISCELLANEOUS ÁPPEAL No. z3 oF 1928, 
October 19, 1928. 
Present: —Mr. Kinkhede, A. J.O. 
RAMNATH- APPELLANT 


. — versus 
HAZARILAL— RESPONDENT. 


C. P. Tenancy Act (I of 1920), s. 104, Sch. II, Art. 


1—C. P. Land Revenue Act (1I of 191?),s. 80—Trans- 


fer of Property Act (IV of 1882),s. 91—Mortgage of 
tenancy—Decree for foreclosure without impleading- 
transferee of equity of redemption—Settlement entry. 
based on foreclosure decree—Suit for ejeetment of. 


transferee—Entry, whether ‘conclusive —Right 
transferee to redeem, whether extinguished—No one 


can take advantage of self-created necessity—Inter. 


pretation of Statutes—Special and general Acts— 
Implied repeal —Meaning of general words. 


A mortgagee who obtains a decree for foreclosure: 


against the original mortgagor after the latter had 


of' 


~ 


parted with his interest, and who obtains a settlement’ 


entry on the basis of his foreclosure decree cannot be 


. allowed to plead that the entry has secured to him 


the status of 'an occupancy tenant and to eject the 
transferee of the equity ofredemption as a trespasser 


without giving him an opportunity for redemption. ` 


[p. 465, col, 2.] 


The general words used in s. 80, C. P. Land. 


Revenus Act, 1917, that the entry shall ba 
conclusive however wide and comprehensive they 
may be in their literal sense, must be construed 


of. 


not altering the law beyond, namely, the law 


transfer as enacted in the "Transfer of Property Act. ' 


[p 465, col. 2.] 

There is a presumption that the Legislature does not 
intend to makeany substantial alteration in the law 
beyond what ib explictly declares either in express 
terms or by clear implication. General words and 
phrases, therefore, however wide and comprehensive 
they may bein their literal sense, must usually be 


construed as being limited to the actual objects of tha ` 
1^ and as not altering the law beyond. [p. 468, col, 


A man cannot be allowed to plead in his own 
interest a self-created necessity. [p. 465, col. 2.] 

A general Statute like the Transfer of Property Act 
cannot betreated as impliedly repsaled by a local or 
special Statute like the O. P. Tenancy Act. [p.464, 

4 ' . " - - ~ Ean 


as. 
being limited to the actual objects of the Act and, 


3 
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‘ Miscellaneous appeal from a decree of the: 
Additional ‘District Judge, Narsinghpur, 
dated the 29in February, 1928. . | 
| Mr. J. Sen, for the Appellant. | 
' Mr N. G. Bose, for the Respondent. 

JUDG MENT,—This 
against an order of remand passed by the 
lower Appellate Court. 
formerly an absolute occupancy tenant of. 
fields old Nos. 150, 151, 152, 162, 163 1, 
163-2, 164-1, 164-2, 165, 155 and 197, totai 
urea 29°33 of Mouza ‘Tinsara. Their new 
numbers are 102, 132, 133, 134, 160, 204, 205. 
and Z06, area 29.83, rent Rs. 70. He mort- 


gaged them allto plaintiff undera regis- 


tered mortgage deed, dated 10:h August, 
1911. Subsequenly he leased field No. 195- 
109 to one Godhan under a deed of lease, 
dated 25th January, 1913, (Ex. P-14), for the 
period Sambat 1970 to Sambat 1984 and mort- 
gaged the rest to him by a deed, dated 17th 
September, 1915, (Ex, P-15). - ‘Thereafter 
he mortgaged on 17th February, 1917, to 
:Patiram and Barelal fields Nos. 150, 151, 
152, 195 and 197 without possession and 
fields Nos. 162, 163-1, 163-2 164-1, 164-2, 
and 165 with possession for Rs. 400. In exe- 
. cution of his own money-decree against 


Damodar, defendant No. 1 Hazarilal pur-. 


chased at auction all the aforesaid fields of: 
the aggregate area of 29.53 acres rental 
Rs. 70 on z7th June, 1918, the auction sale 
being confirmed in his favour on 30th July, 
1918, and a sale certificate (Ex. 1-D-1) .was 
issued to him on 14th August, 1918. 

In this way aiter the equity cf redemption. 
had.become vested in virtue of the sub- 
sequent lease, mortgages 
tion sale in different persons, the mortgagee 
plaintiff instituted his Suit No,227 of lvls 
for foreclosure of the: mortgaged property 
on 10th September, 1918, only against his 
mortgagor and obtained a preliminary 


decree tor foreclosure on 7th January, 1919,- 


(Ex. D-3) and made it absolute on l6th De- 
cember, 1919. In pursuance of this fore- 
closure decree the plaintifi alleges he got 
possession of the property foreclosed on 
3Uth July, 1921. He admits that the deli- 
very of possession io him was formal, 30 far 
as the helds in the possession of Godhan: 


and Patiram were concerned, and asserts. 
He. 
contenus that having tnus obtained actual. 


that it was actual as regards the ‘Test. 


physical possession of the fielas bearing old’ 


Nos. 190; 152 and 197, he was: illegally dis- - 


possessed, by Godhan and Hazarilal from 
old No. 150=new No. 206, old No. 152=new.- 
No. zU5, area l'il and 7°10 acres on. 24th 


y une,.1926, and from old ‘No; 197=new:No,: 
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is: an appeal: 


One Damodar was: 


and ` auc-: 


a ` 


483. 


160 area 2:39 in Jeth Sambat 1983. He,. 
therefore, instituted the present suit for. 
ejecting the defendants as trespassers from 
the aforesaid three fields on 24th February, 
1927, 

+ Defendant Hazarilal alone contested the: 
suit; the representatives of Godhan did 
not. The defence was that plaintiff having. 
failed to implead him as a party to the-- 
mortgage suit, his foreclosure decree, dated 
16th December, 1219, gave him no right to` 
eject him and that his proper remeay was. 
to.let him redeem the mortgage and not to 
treat it as foreclosed even as against him. 
The plaintif's allegation that Le got into- 
possession of the land in suitand was sub-- 
sequently dispossessed by the defendants: 
was, of course, denied by defendant Hazari- 
la], who asserted that, in pursuance of the 
right which he acquired by the purchase at 
auction, he got into possession of the fields 
on 13th July, 1919, which was at any rate. 
before the date of the foreclosure decree, He 
also raised the defence that plaintiff, not- 
having taken possession of the land within ` 
two years of the date of his decree, had- 
lost his right to the tenancy, and that he 
never was in possession, and was, therefore, 
never dispossessed by himself. He admit-- 
ted the plaintiffs ailegation that at the 
recent settlement there was a dispute be-. 
tween him and the plaintiff as regards the 
right to obtain the settlement parcha and 
that the same was granted to plaintif. He,. 


. however, disputed the right of the plaintiff. 
to eject him from the land merely on that 


ground, in the absence of a foreclosure 
decree against himself. 
: The first Court recorded oral pleadings, 
and framed a few issues of a preliminary 
character and fixed the case for the evidence. 
of parties. After some evidence was gone. 
into, the parties came to an understanding 
that in case the Court held that defendant 
No. I's right to redeem plaintiff was sub-' 
sisting, he may be allowed to redeem the ` 
mortgage,in this suit, on {certain terms, 
Issue No. 4 was accordingly amended and: 
parties closed tne case on the preliminary, 
issues. As the Judge thought that the. 
decision on the preliminary ‘issues wags 
sutficient forthe decision of the case he 
proceeded to record the judgment in. the: 
case and decreed the plaintifi's suit against 
defendant No. 1 for possession and discharge 
ed ihe heirs of Godhan, n 
The defendant Hazarilal, therefore, ap- 
pealed to the Oourt of the Additional Dis- 
trict Judge, Narsinghpur, contending that 


the said. decision was incorrect: on several, 


} 
464. 
grounds, and thiefly on the ground that, in 


' view of the agreement between the, parties, 


they hàd altogether dispensed with .the 
necessity of the Court's giving any.findings 
on the questions of fact involved in issues 
"Nos, 1 to 3 and simply invited it (the Court) 


to decide the legal question whether defend-- 
"ant No. l had a subsisting right of redemp-. 


$. « 9 u 


tion in viéw of the fact. that he was not 
joined as a party to the mortgage sult 
irrespective. of the question whether the 
tenancy right of the respective parties had 
"or had not become barred by limitation. It 


. was also urged that defendant No. 1 had not 


produced his.evidence in view of the agree- 


' ment arrived at in support of his conten- 


tions. © | - | | DM" 
It will not be out of place to note here that 
the. Court of first instance really went off 
the rail when it considered that the decision 
ón the preliminary issues was sufficient to 
dispose of the case. It is undisputed. that: 
‘thecase was brought to an abrupt close by 
virtue of the agreement of the parties; but 
the scope of the agreement was really miis- 


,' understood by the Judge of the first Court. 


t 


"Ik was not proper for that Court to take into 


‘consideration the one-sided evidence of 


. ' possession and to base ‘its findings on it, 


and thën deduce the conclusion that defend. 


"7. ant "No. 1'8, equity of redemption was ex- 


m 
F 
* 


a 
"E 
t4 


3. xv 


Fe 


Iu Court also 


I] * 
4 


* o aside the settlement entry recording plaint-. 


1 
- 1 
" 


‘tinguished by the adverse possession of 


Damodar, aid that he, therefore, had no 
subsisting right to redeem the plaintiff, and 


‘that the plaintiff's final decree for foreclosure | 
furnished a starting point for his: adverse 
` possession, 


and perfected his title by pre- 
scription as against defendant No. 1. The 
| » held that ‘defendant No.1 not 
having sued within one year for setting 


-iff as'a tenant of the land, could not contest 


' ¿he latter's status as a tenant. In this view. 


2: -.ef the. case the plaintiff's suit was decreed.. 
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hs "ag the foréclosuré decree made plaintiff the 
^. Owner of the land subject to the rights 


“Tho ‘defendant, thereforé, appealed. .. 
"The learned Additional District Judge,. 


+ 


‘however, upset the first Court's ‘decision on `. 
“the ground that thé relation of mortgagor 
: and mortgagee not having come to. an end 


as between the plaintiff and defendant No. 1 


" plaintiff's: possession could not be adverse 
"defendant No. l and that defendant. 
^' No. 1's right to redeem could not be lost by 
" -reggon of plaintiff's" possession (even if the 
game were held to have been actually taken) 


to 


and further that defendant No. i's right of. 


“2 s 


' redemption could not be lost or affected by 


his failure to set aside the settlement entry 


' “RAMNABH v, HAZARILAL. 
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of defendant No, 1: Thus the findings of 
the first Court'on issues Nos. l to 4 were set’ 
aside as being. wrong and that Court was 
ordered to decide the case after framing the 
necessary issues, The effect of this deci- 
Sion was to hold that the mortgage though 
foreclosed as against the mortgagor was 
subsisting as against defendant No. l-under 
the Transfer of Property, Act, ee 

. The plaintiff contests the correctness of 
the remand order on the ground. that the 
entry recording him as at nart of the land 
in suit having become conclusive as against ` 
defendant No, .1 by reason of. his. omission 
to sue to set it ‘aside, the latter was not ` 
entitled to contest his right to be restored 
to possession as & tenant. Jo other. words, 
the appellant's contention amounts to & plea 
that, with the loss of'the right to contest the 
correctness of the entry describing the 
plaintiff as the tenant of the land, defendant 
No. 1 must be deemed to have also lost the 
right of redemption which the Transfer of 
Property Act preserves for him. It is also, 
contended that, though the auction. sale, - 
dated 27th June, 1918, clothed defendant 
No. 1 with a right to possession as, against 


‘the jugdment-debtor Damodhar, the latter 


continued in forcible possession of the land 
down to the time when the appellant enter- 
ed into possession under his foreclosure 


‘decree, and that whatever right defendant 


No. lhad was extingnished under, s. 104, 
O.P. Tenancy, Act, on ist May 1921, i. e. 


one year after the new Tenancy Actof 
1920 came into force.. . 


- In my opinion this contention is fallacious 
and. cannot prevail. The Transfer of 
Property Act enacts the general law of 
transfer for British India, whereas the 
Central Provinces Tenancy Act. is nothing 
more. than a subsequent, local legislation 
made for a particular purpose and. with 
reference io a particular locality. A 
general Statute cannot be treated as implied-. 
ly . repealed. by a local or special Statute, 
because ordinarily the general law of the 
country is not altered by special legislation 
made without particular. reference to it. A 
Statute must ordinarily be, repealed by 
express legislation. No doubt, a Statute is 
repealed by, implication, also, if its provi- 
sions are wholly incompatible with & sub-. 
sequent Statute or ifthe two standing. 
together would lead to wholly absurd: 
consequences, or if the entire subject-matter ' 
of the first :is taken away by the second.. 


Repeal by implication, which, whenever it: 


occurs, 18 the consequence of inconsistent 
legislation, is never to be Zavoured,, and 


` 
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"Should not be imputed to Parliament. 
Lord Halsbury's Laws of England, Vol. 27, . 


page 197. But judicial interpretation 
should be directed to avoiding consequences 
which are inconvenient and unjust if this 
can be done without violence to the spirit 
or the language of a Statute. 

There are certain objects which . the 


. Legislature is presumed not tointend, and a 


construction which would lead to any of 


“them is, therefore, to be avoided. One of 


these presumptions is that the Legislature 
‘does not intend to make any substantial 


‘alteration in the law beyond what it expli- 


“the Statute. 


- eitly declares, either.in express terms or 
by clear implication or, in other words, - 


beyond the immediate scope and object of 
In all general matters beyond, 
the law remains undisturbed. It.is in the 
last degree improbable that the Legislature 


„would overthrow fundamental principles, 


. 
~ 
. 


t 


infringe rights, or depart from the - general 


. System of law, without expressing its inten- 


tion with irresistible clearness; and to give 


“any such effect to general words, simply . 


because ‘they have that usual or their 
natural sense, would be to give them- a 


: meaning other than that which was actually 
. General words and phrases, © 
. therefore, however wide and. comprehensive 


‘Intended, 


they may be in their literal sense; must, 
usually, be: construed as being limited to 


. theaetual objects of the Act, and as. not 
‘altering the law beyond. Maxwell on the: 
-, Interpretation of Statutes; 6th Edition, 
-- pages 148 to 150. i l 


Similarly, where Courts avoid a construc- 


tion’ that- leads to obvious injustice or: to 


absurd results; they act upon the view that 


x such a result could not have been intended 
“unless the intention has: been expressly 
=, manifested in the express words. 
-Beneral -principle of -avoiding injustice 


On -the 


‘and absurdity, any construction would, if 


: t object 
-enabled a person to -defeat or impair- the- 


possible, be rejected (unless the policy and 
of the Act required - it) ‘which 


obligation of his contract.by 'his- own- act, 


“Or otherwise to profit by his own -wrong: “a - 


man may not take advantage of hie own 


wrong; he-may not plead; in his ownin-. 


terest, a self-created necessity: Maxwell 
on: the Interpretation of- Statutes, - pages 


«+ §69-370." ; | 

Bearing these rules of interpretation in . 
“mind while ‘dealing: with the: contentions 
‘raised by the appellant, I say that,-having - 
-"gmitted to implead the respondent -as a 
party to his mortgage suit;- and -having, : 
behind his-back, sued and foreclosed the 


90 
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mortgagor at a time- when- he had: left in 
him no- interest to foreclose, he cannot 
under law be allowed to profit by . his own 
wrong. In other words, on the principle 
that ‘a man may not take advantage of his 
own wrong; he may not, plead, in his own 


‘interest, a self-created necessity,” the 
` plaintiff-appellant cannot plead thatthe 


settlement entry, based on a foreclosure 
which brought’ him no. part of equity,,,of 
redemption that had already vested. in 
other persons including the respondent 


. and which gave him nothing beyond his 


own rights as a prior mortgagee, secured to 
him the status of an absolute occupancy 
tenant. To interpret the provisions of s., 80, 
O.P. Land Revenue Act, 1917, and also 


those of s, 104, O. P. Tenancy Act, 1920, 


in a manner which will give to-the appel- 
lant the status of an absolute occupancy 
tenant and also the right to eject the 
respondent without obtaining '& foreclosure 
decree against him, and thus to deprive the 
latter of the right of redemption which 
the Transfer of Property Act'secured to him, 
would be to permit plaintiff to "plead, in 
his own interest, a self-created necessity.” 


Buch a construction would lead not only 


to . inconvenience and injustice but .'to 
absurd results, and if Í may ' be. permitted 
to say, would render: the Legislature'open 
to the -charge’ that-its local legislation 
tends “to overthrow fundamental principles, 
infringe rights, or depart from the general 
system of law, without expressing its inten- 


- tion with irresistible clearness,” 


The general words used in s. 80, O.. P. 
Land Revenue Act, 1917, that “the entry 
shall. .. be conclusive" however wide 


and comprehensive they may be in their 


literal sense, must -be construed.as being 


limited to the actual objects of the Acs 


and not altering the law beyond, namely, 


the law of transfer a8 enacted in the 
Transfer of Property Act. 


This brings me to the consideration of 


‘the question whether, under the general 


law of transfer, the plaintiff-appellant, ‘by 
obtaining a foreclosures deóree against. the 
mortgagor at atime: when :he had ceased | 


‘to be the owner of the equity of rédemption 


could have acquired such’ ownership’ of the 
mortgaged property,as entitled him to say 


that his own right.is not qualified by, the 


respondent's right-of redemption, and that 
he-can eject- the latter; as a trespasser. It 
must be clearly understood that the fore- 
closure: vested: the estate. in-plaintiff;subject 


' to redemption by the person interested in, 
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it who was not madé petty to the proceed- 
ings. In other words, "omission to join 
keeps intact rights of persons not joined." 
The plaintiff thus did not get clear title to 
the property, but got all the title. which 
the mortgagor would give and that was 
a title subject to the equity which the 
present respondent had of redeeming plaint- 
iff's mortgage and preserving the property 
for himself. The plaintiffs title, if any, 
was thus subject to the infirmity that the 
present respondent had not been impleaded 
and. consequently he must suffer by his 
neglect to implead him; It ison this prin- 
ciple that in a long series of cases it has 
been laid down. that, & mortgagee who 
forecloses his mortgagor,or a person who 
purchases at a mortgage rale, behind the 
back of the, owner of the equity of redemp- 
tion or of other persons interested in the 
paid equity, does not, by the foreclosure 


or purchase, get the right to sue for the 


khas possession of the property as against 
the transferees of the equity of redemption 
who.were.not parties to ihe suit on the 
' mortgage, but-his only remedy is to bring 
a suit against such transferees to have his 
right declared to sell or foreclose the 
property to satisfy his mortgage-debt: 
_ Radha Pershad Misser v. Monohur Das (1), 
Aghore Nath Banerjee v. Deb Narain Guin 
(2), Arishtopada Ray v. Chailtanya Charan 
Mondal (3), Hargu Lal Singh v. Gobind hai 
(4), Madan Lal v Bhagwan Das (5), Hajra 
Bibi v. Sham Narain. (6), Mahadeo Rai v. 


Baldeo Ra?.(7), Hukum Singh v. Lallanji (8): 


and Entholi Parkum | Kazhakkchandi Kan- 
aran-v. Vellath Parkum Koyiliá Unnooli (9). 
The ease of Sheoram v. Jamnabai (10), also 
contains very valuable observations in the 
same connexion. - 


: Moreover, the principle that a right to 


redeem is coextensive with the right to ` 


foreclose cannot be lost sight of. If the 
provisions of s, 104, O. P. Tenancy Act, 
read with Art. 1, Sch. 1], were interpreted 
80 as, to destroy the tenancy right itself 
d mo ace non-possession by or on 

ehali oi the tenant mortgagor 

(1) 6 C. 317; 7 C. L. R. 293. Babon uen many 

T 

) 69 Ind. Cas. 530; A. I; R.1923 Oal, 274;: 048: 

210100 153. as oe Oal. 274; 49 O. 1048; 

(4)19 A.541; A.-W. N. (1897) 154. 

(5) 21 A. 235. i s 

(6) 20 Ind. Cas 184; 11 A L. J. 362. 


(7) 63 Ind. Cas. 504; A I. R. 1921 All. 503; 43 A. 639: 


19-A. L.J. 478; 3 U. P. L. R. (A.) 96. 
(8) 61 Ind. Cas. 942; A. I R. 1921 All 


WA QU; 17 M.'L. J. 43 


0 M. 431. | 
R 65 Ind. Oas 503; A. I, R, 1923 Nag, 273; 10 N.L 
(A, - os cn EE ^s 
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. on the basis of his purenase at auction. 


“of the aforesaia decisions. 


. 999; '904- 
U. P.L- R, (AJ 365; 18 A. L. J. 1105. te A 28s 
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a mortgagee would find himself stranded 


. into diffieulties by his mortgage becoming 


unenforceable even before the expiry of 
the period of twelve years limitation pre- 
scribed for a mortgage suit, for no fault 
of his, on the ground that the tenant right 
on which the mortgage was engrafted has 
ceased to exist. ‘his would throw on the 
mortgagee an additional duty or obligation 
which the law never intended to impose 
on him tosee that none but the mortgagor 
or person having title from him keeps any 
touch with the mortgaged land down to 
the date when he (mortgagee) himself 
effects his own entry into possession as 
owner after foreclosure, or the auction pur- 
chaser makes a like entry into p 
lf, 
as & result of want of possession by mort- 
gagor for two years even the right to. 
redeem is to be treated 88 lost by the opera- . 
tion of Art. 1, Sch. IL and s. 104, C. P. Ten- 


ancy Aet, then it would follow as a natural 


consequence thereof that with the extinc- 
tion of the mortgagor'a rightof redemption 


.the mortgagee's right to foreclose may 
have to be treated as extinguished for no 


fault of his own. These and several other 
anomalous results may ensue if the con- 
struction sought to-be put by the appellant 


- 


were to be accepted. | | 

The present suit as laid asked for an 
absclute decree, and nota conditional one, 
for ejectment of the respondent, and as 
such, it was liable to be dismissed in view 
But in view cf 
the agreement arrived at in the lower 
Court, 1 take it that plaintiff is prepared 
io abandon his: prayer for an absolute 
decree, if his contention based on the. 
effect of s. 80, O. P. Land Revenue Act, 
and of.s. 104, O. P. Tenancy Act, were 
overruled. He has tbus very narrowly 
escaped from a summary dismissal cf his 
suit as being not maintainable under the. 
general iaw of trapsier, The remand order 
virtually gives effect to the agreement — 
between the parties and gives them an 
opportunity of. having the question of the 
price of redemption determined in the 
trial Court. I must, therefore, decline to 
interfere with the remand order; I cannot, 


. of ccurse,vary it in favour of the respondent 


‘py dismissing the suit upon an appeal by 
the plaintifi:appellant. To say tbe leset 


the appesl was ill-conceived and plaintif ` 


should have thought twice beiore he 
lodged it. The appeal is dismissed with 
costs. Pleader’s fee. Re. 25. ME 
A. f `- Appeal dismissed, l 
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NAGPUR JUDICIAL COMMIS.-. 
SIONER’S COURT. 
MisOELLiNEoUs REFERENOE No. 20.B 
OF 1927. 

July 18,1928, ` 

Present :— Mr. Hallifax, A. J. O., and 
^. Mr. Kinkhede, A J. O. 
COMMISSIONER or INCOME TAX— 
APPLICANT 


versus 
JAINARAIN MOTIRAM—Non- 
APPLICANT, 

Income Tax Act, (XI of 1922), ss. 10 (a). 11(2), 23 
(4), 62 (2)—Question ‘of law mot raised before Com- 
missioner—Reference, legality of—Adoption of flat 
‘rate on turn over—Reasonableness of rate, whether 
question of law—Hxpenses mot actually incurred, 
whether can be deducted from income. — ^ - 

An assessee is entitled to move the 'High Court 
fora direction to the Commissioner to’ .refer ques- 
tions of.law raised by him in his petition to this 
Court even though they may not have been raised 
before him in the course of the proceedings under s. 
‘65 (2) of the Income Tax Act, ; provided that they ure 
questions of law arising outof the Commissioner's 
order passed in appeal. [p. 463, col. 3] 

Whether in the absence of other reliable data as to the 
income of an assessee from a certain source an Income 
Tax Oificer is justifiedin making.an assessment based 
on a formula deduced by taking a certain percentage 
ofthe gross turn over as representing afair margin 
of profit is a question of law. But where the assessee 
does not dispute the authority of the Income Tax 
Authorities to.adopt a flat rate the reasonablene&s or 


otherwise of the rate applied is not a question of’ 


law and ‘cannot be raised 
col.2.]] . 
An assessee is not entitled to deduct any expendi- 
ture not actually incurred by him before the close of 
the account year and a deduction can be claimed 
only if the expenditure is actually incurred or the 
liability incurred is satisfied before the close of the 
year. [p. 469, col. 1.] ; 
Reterence maae by the applicant dated 
the 4th Dacember, 1927. 
Mr. D. N. Chowdhury, forthe Applicant. 
Mr. A. V, Khare, for the Non-Applicant, 
| JUDGMENT., 
Kinkhede, A. J, C.—fhis is a case 
referred for decision to this Court by the 
Commissioner of [ncome Tax under s. 66 (3), 


in the High Court. [p. 468, 


Ineome Tax Aet (XI of 1922), upon a requisi- - 


tion made by this, Oourt as per its order 
dated 16th February, 1927. The facts are 
‘stated in sufficient detail by the Commis- 
sioner of Income Tax in his raferénce and I 
need not repeat themhere: The assessee 
had filed a return showing Rg. 70,374-9.6 
as his approximate (ajmasa) income for the 
year ending Divali 1929. He could notvouch- 
safe for the correctness of his figures as 
required by law, asis clear from the word 
"ajmasa" (approximately) used by him. This 
was not accepted, as the Assistant Commis- 
sioner himself puts it, “as he ‘was said to 
bave a large trade in cotton.” The Assistant 


um 


TR 


Commissioner asked: him to produce: his 
account books which being produced were 
inspected and. found to be unclosed.” Hé 
was asked to close them, but he pleaded his 
inability to close them for want of accounts 
from other firms with. which he- had: deal- 

ings. i | ME 
“After some investigation the- Assistant 
Commissioner assessed, him on- a total 
income of Rs. 1,727,905 aud by an: order 
dated 20th February, 1924, directed him 
to pay Rs. 17,453-100 on account of. in- 
come-tax and super tax. The assessee 
appealed to the Commissioner who ordered 
reduction of tax by Rs. _ 2,884-50. Not 
being satisfied, he applied to the Com- 
missioner, of Income Tax to state his case 
on points formulated by-him but the 
‘Commissioner thinking that they : did not 
constitute points of law,asked himto submit 
a revised petition. But even then. the Com-. 
‘missioner was not satisfied, and the assessee 
then put in a third application through.a 
.Pleader Still it was not clear .“As to 
what point of law arose., out of his case 
and on what. point of law the reference 
tothe High Court was sought.” ae 
The application was, therefore, refused. - 
The assessee thén presented a petition to` 
this Oourt setting forth the points of law 
arising out of the Commissioner’s order. 
Both parties were heard, and this Court 
passed the order, dated 16th February, 1927, 
compelling the Commissioner to, make 
the reference. The Oommissioner. in sub- 
.mitting the case as ordered has raised a 
preliminary question and requested this 
Oourt to decide it before giving its opinion 
.on the points raised. That question is 
whether or notan assessee is entitled to- 
move the High Court for a direction to the 
Oommissioner to refer questions of-law 
“which have not been raised before him in 
the course of the proceedings under s. 66 (2): 
of the Income Tax Aet ? j Pj 
_ Before dealing with the question referred 
‘it is necessary to dispose of this preliminary 
‘objection. In my opinion, the wording of 
..8. 66 (2) does not bear the construction put 
by the Commissioner. It does: not lay on 
the assessee the duty of formulating. any 
question of law although itis opento him 
to do so for the benefit of the, Commissioner. 
‘It ought to be sufficient for him to indicate 
_ that the order of the Commissioner upholding 
the assessment gives rise to questions of law 
and that he wants him to state, his case for 
the decision of this Court. The law casts on 
the Commissioner the duty: of drawing upa 
statement of the case. Had the wording gi 


t 


^ 
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the section been that the petition - for 
reference shall be` drawn, up inthe-form 
laid down for:à memo. of appeal under s. 30 


' (8) or 32 (2), Income-Tax Act, and shall also 


specify the questions of law, then there was 
some force in the contention raised by the 
Commissioner. No rules or departmental 
instructions have been brought to my notice 
‘by the learned Counsel who appeared for 
the Commissioner, making it obligatory on 
the assesBee to specify or even to formulate 
the questions of.-law arising out of the 
‘Conimissioner’s order at the time when he 
moves the -Oommissioner to state his case 
under s. 66 of the Act. It thus follows that 
the duty. of stating the case for the decision 
of the High Court in such a clear manner as 
"to enable it. to determine the question 
raised thereby” rests on. the Commissioner 
and not''on the assessee, -After the Com- 
“missioner refused. to state his case, the law 
_ vests in the assessee the right to move this 
Oourtfor compelling the Commissioner to 
makea reference onthe ground that his 
case- involves questions of law, and this 
Oourt on being satisfied that. the Commis- 
eioner's view that no, questions of law are 
involved is . not.correct, can issue direc- 


‘tions to him to state the case. It is 


sufficient forthe purposes of the reference 
if the quéstions set forth in the . petition to 
.this Court arise out of the Commissionet's 
order.passed under s. 3l^or s. 32 of the. Act. 


A, theréfere, hold that an assesses is entitled 
to move the High Qourt fora direction to 


the Commissioner to: refer questions of law 
raised by him in his petition to this Court 


even though they may not have been raised ` 


efore him in the course of the proceedings 


under s. 66 (2), Income Tax Act, provided 


that they are questions of law arising out of 


“the Commissioner's order passed in appeal. 


. For thege reasons I overrule the preliminary 
.objection and proceed to deal with the 
questions involved in the reference. 

The Assistant Oommissioner stated in his 
order of assessment that the accounts of the 


-Shegaon business which were examined 


and scrutinized . by the Income-Tax Officer 
as also by himself disclosed that they were 
“unclosed accounts” and that. the total 
turn-over was of Rs. 16,418,928. The 
Income Tax Officer, therefore, applied 24 
, per cent. rate, whereas the Assistant Com. 
‘missioner reduced it to 2 per cent. The 
“ Commissioner has upheld this rate He says 
_it is not an unreasonable or arbitrary rate 
The scheme of the- Income Tax Act shows 
that under s. 22 and s. 23 (4) it is the duty 
Qithe assesseeto supply the materials of 
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his assessment, If lie -fails to supply or 
having supplied fails to substantiate the 
same under s 23 (3) the Income Tax Officer 
has still "to assess the total income of the 
asséssee" "to the best of his judgment" as 
contemplated bys. 23 (4). The assessees 
accounts being unelosed he was unable to 
supply the full material, much less to sub- 
stantiate the same. Realizing this difficulty 
the assessee’s agent in his oral statement, 
dated lithJanuary, 1924, before thes Income- 
Tax Officer expressly admitted that he; had 
nothing to say if some fair percentage-is 
adopted to find out his income from the 
cotton business of Shegaon. Theowner of 


“the shop also did not object to the adoption 


of a percentage. He simply objected to the 
rate of 21. per cent. as being high. On the 
facts ascertained by the Assistant Commis- 
sionerin his enquiry he had no reason to 
think that the rate of 2 per cent. was 


- unreasonable and the Commissioner also has 


confirmed the same, The reasonableness or 
otherwise of the rate applied cannot bea 
question of law which he can agitate before 


us. Had the assessee disputed in his state- 


ment, the authority of the Income Tax 
Department to adopt a fiat rate, then 
I-think a question of law might. have 


‘arisen for considération‘as~“to whether in 


the absence of other reliable data as to 


income of an assessee from a certain source 


an Income-Tax Officer is justified in making 
an assessment based ona formüla deduced 
by taking a certain: pércentage of the -gross 
türu-over as representing a fair margin of 
profit." 

But on the adinission made by the assessee 
in this behalf thai question does not arise. 
Therefore it follows that itis not open to 
bim to. argue merely the questionof the 
unreasonableness of the extent of the per- 
centage adopted. 

-I am satisfied that the opinion given by | 
the Commissioner on the second point leaves 
no ground for complaint. I, therefore, hold 
that it does not raise any question of law. 

I now come to the third point. It raises a 
question of law whether the asesssee is not 


, entitled in law to deduct the adat charges 


Rs. 4,692.6 0 payable but not paid to the 
adatya from the amount of the gross income 
derived from the business of purchases and 
sales of the Telahara branch carried on by 
him in the adat of another firm, irrespective 
of the fact thatthe actual payment of the 
adat charges came to be made to the adatya 
when the whole account was settled later 
on, It is an admitted fact that even though 
the liability for adat charges was incurred 
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during the Sambat year1978-79, the. same 
had not been paid to the adatya before the 
close of the year. The Commissioner was, 
therefore, right in disallowing this item as 
it was not "expenditure incurred” for 
earning the profits of the accont year within 
the meaning of -s.10 (9) or s. 11 (2) of the 


said Act, No doubt, it could . be termed a 


liability incurred so long it is not satisfied. 


But it appears the Income Tax Act for 


obvious reasons does n»t take into account 
mere monetary obligations or liabilities 
incurred. The Income-Tax Commissioner 
was rightin refusing toallow this deduc- 
tion. y 

. The sum of Rs. 4,468-13-0 paid on account 
of interest to others for the business would 
certainly: be debitable against the gross 
income of the business under s.11 (2), 
Income Tax Act. The Commissioner's opinion 
shows that.he might have allowed these 


deductions had the assessee furnished the- 


necessary details and shown that the pay- 
ment made was before the end of the 
account year. A partof this amount was 
paid after the assessment order was. made, 
1, "e., after the accounts were examined. 
Thus the Commissioner entertained doubts 
about the correctness of the debit and 
thought fit to disallowit. My answer to 
this question is that an assessee is not enti- 
tled to deduct any expenditure not actually 
incurred by him before the close’ of the 
account year and that a deduction can be 
claimed only if the expenditure is actually 
incurred or the liability incurred is satisfied 
before the close of the year. 

Hallifax, A. J. C.—I agree with my 
learned brotner in the general conclusion of 
his judgment delivered two days before my 
return from three months’ leave. The pe- 
titioner has put in from time to time four 
lists"of verbose and involved arguments 


or contentions, To understand them in- | 


volves considerable labour, but they all 
seem to cover the same ground. My learn- 
ed brother was “of opinion that the Com- 


miesioner's decision that no questions of. 


law are involved as not correct” and requir- 


ed the Oommissioner “to state the case and ' 


refer it to this Court". The. point of law 
which he was tc refer, with his statement 
of the case on it, was not mentioned. - 


It may be correct to say that. the peti- | 


tioner may raise questions in this Court 
which he never raised before the Commis- 
sioner, though it would certainly be diffi- 
cult to do so, but that hardly needs consi- 
deration as no question, whether of law or 
of fact, was raised in: this Court. that hed 
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not already been raised three times before 
the Commissioner. Butlam at a lost to 
see how the Commissioner can refer a ques- 
tion of law to the Oourt, with a statement 
of the case on it, unless it is formulated for 
him. The Commissioner was apparently 
aware of this, but he. has courteously done 
his best by stating'the case on all the 
points raised in the petition presented to 
this Court, whether of fact or law. . 

. But after a laborious examination of all 
the petitions I am still unable to discover & 
single question of law in any one of. them. 
Theonly questions that emerge from them, 
are these : | 

^l Was the income.derived from the 
Shegaon, business less than 2 per cent. of the. 
total “turn-over”? A 

2. Is money that a person owes, but has. 
not paid and may never pay, money that he 
has expended ? MO 

Can a sum of Rs. 4,692-8-0 .admitedly 
not expended during the year.in question. 
be called money expended in that year? 

4. Was asum of R8. 4,468-13:0 spent , at 
all'for purposes.of profession or vocation" 
or as interest ? 

The Commissioner's answer in the nega- 
tive to each of these questions of pure, fact. 
is undoubtly correct, as my learned brother. 
holds, and indeed -it would. be hard to 
answer any one of them incorrectly. But 
we are not concerned, with questions of fact. 
Iam of opinion further.that the assesses 
should be ordered to pay the whole. of the. 
costs of these proceedings including. a 
Pleader's fee of Rs. 50. "ES si 


A. Reference answered, 
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-* NAGPUR JUDICIAL COMMIS- 
|^ | ^ SIONER'SCOURT. 

"  ." FULL BENCH. 

'. SROoND Civit, APPEAL No. 653 or 1928. 

November 16, 1929. 

, Present: —Mr. Maenair, Offg. J. O., 

i . Mr. Subhedar, A. J.O and 

. . - Mr. Jackson, A. J. O. 

: BADSHAH MIYAN—APPELLANT 
l versus 

PANDURANG-—RESPONDENT. 

' Limitation Act (IX of 1908), s. 12—Applications for 
eopies'of judgments and decrees made on different 
dates—Period occupied’ in obtaining ‘copies of both, 
- whether can be excluded. ] 

Section 12 ofthe Limitation “Act authorises the 
exclusion from the period of limitation of the time 
required for obtaining a copy of the judgment by an 
application for such copy plus thé time requisite far 
obtaining a copy of the decree by a separate appli- 
cation for that copy, provided that days on which 
both copies were being prepared “can not be doubly 
excluded from the computation. [p.473, cols. 1 & 2.] 

This rule holds good even when the subsequent 
application: is filled after the expiry of the period of 
limitation prescribed by the first Schedule of the 
Limitation Act. [p. 473, col. 1.] i 

, Parashram v. Likhan (1), overruled. ' 

Bagmal v- Firm of Jamnadas Potdar (2), Ramchan- 
drarao v. Mayaram (3) Sampat v. Kisan, S. A. No. 346- 
B of 1927 decided on 20-3-29, referred to. 

_Timappa Ganpat v. Manjaya Subraya (5), Ramzan 
Baksh v. Muhammad Ishaq' (6), Silamban Chetty v. 
Ramanadhan Chetty ^ (1), Rajani Nath Kapali v. 
Kali Mohan Das Kapali (8), Raja Ram v. Nanhe Mal- 
Lala,Mal (9), Din Dayal v. Rameshar (10), Jadu 
Nandan Sahay v. Hanuman Sahay (11), Harjimal & 
Sons v: Dhanpatmal Dewanchand (12), followed. 

‘Per Maenair, O :J. C.—Itis highly desirable that 
unless very strong reasons to the contrary. exist the 
procedure .of one High Court should be consistent 
with that in other Courts. IP 472,000 2] .- 

Jijibhoy N. Surty v. T. S. Chettyar (4), followed. 


. Appeal against the decision of the Addi- 
tional District Judge, Nagpur dated the 
let November, 1928, in Civil Appeal No. 37 
of 1928, | 
Messrs. Abdul Razak and W. B. Pendhar- 
kar, for the Appellant. 
Mr. M. R Indurkar, for the Respondent. 
ORDER. 
Macnair, Offg. J. C.—(July 24, 
1929)—The lower Appellate Court re- 
jected the appeal on the ground. that 
it was barred by time. The decree of 
the lower Court was passed on the 20th 
July, 1928, The. appellant applied for 
a copy of the judgment alone on the 24th 
July and obtained the copy on the let of 
September. Onthe 3rd September, 1928, 
he applied for a copy of the decree which he 
obtained on the 12th October, 1928. The 
appeal was filed on the 17th October, 1928. 
The appeal was then in time if the time 
. required for obtaining a copy of the 
` judgment only plus the time required for 
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obtaining á copy of the decree can be 
allowed to the appellant, It is, however, | 
not contested that the time required for 
obtaining copies of both documents is 
approximately the same as the time requir- 
ed for obtaining @ copy of the judgment, 
and if tha time allowed to the appellant is 
restricted to the time required for obtaining 
copies of the necessary documents, the 
appeal must be rejected as barred by time 
unless the appellant can show that there 
was sufficient cause for the delay. ^ 

In Parashram v. Likhan (1) it was held 
that if a copy of the judgment alone is first 
applied for, it will be necessary for the 
appellant to explain to the satisfaction of 
the Court why & copy of the decree was 
not applied for at the same time: in 
the absence ofa satisfactory explanation, 
the time taken to obtain a copy of the 
decree will not be excluded in computing 
the period of limitation prescribed for: 
the appeal. Drake-Brockman, J. O., who 
decided this case, subsequently held in an 
unreported case, Bagmal v. Firm of 
Jamnadas Fotdar (2) (Second Appeal No. 
434 of 1915, decided on 16tn October, 19!6) 
that in such a case the time taken to 
obtain a copy of decree might also be 
excluded if both applications were filed 
within the period prescribed by law for 
appealing, 

I find it dificult to follow the reason for 
distinguishing a case where the second 
application is made within the period 
mentioned in Sch. I to the Limita- 
tion Act. Under s. 12 of the Act the 
time requisite for obtaining necessary 
copies has to be excluded in computing the 
period of limitation. It cannot then be 
said that the period computed in accord- 
ance with this direction has expired even 
if the period mentioned ia the Schedule 
has expired. I think, therefore, that the 
latter decision throws some doubt on the cor- 
rectness of the former decision. In Sampat 
v. Kisan Second Appeal No. 346 B 
of 1927, decided on 20th March, 1929, 
a single Judge,. Kinkhede, A. J. O, 
took a "view .opposite to that taken 
in Parashram v. Likhan (1). The learned 
Judge relied. on reported rulings of the 
Allahabad and Bombay High Courts and 
on an unreported case of this Court. His 
attention does not appear to have been 
directed to the fact that there was a 
reported ruling of this Oourt in the 
opposite sense. The view of Kinkhede, 

(1)-10 Ind. Cas. 866; 7 N. LR. 67. - 

(2) 42 Ind, Cas, 955. = 4 


' time. 
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A. J. O, led to the &dmission of First 
Appeal No. 113 of 1928, . Jaigopal v. 
Digambar, and other appeals. The recent 
practice of this Court is to deduct the time 
taken for obtaining & copy of judgment 


plus the time taken in obtaining a copy of - 


the decree. | 

. The question is one on which there should 
be an authoritative ruling. An appellant 
should not.beleft in doubt regarding the 
time by which his appeal must be filed. 
The practice of this Court is opposed to 
the view taken in & published judgment 
and the Judge who delivered that judgment 
has subsequently taken a view which I 
find it difficult to reconcile with it. I con- 
“sider, therefore, that the question should 
" be considered by a Bench of three Judges. 
I, therefore, refer for the decision of that 
Bench the following question:— 
-© “A party toa decided suit. applies fora 
copy of the judgment alone. Some time 
later, he applies for à copy of the decree. 
He subsequently appeals. If he is only 
allowed the time requisite for obtaining & 
copy of both judgment and decree on a 
single application, his appeal is barred by 
Does s. 12 authorise the exclusion 
from the period of limitation the time 
required for obtaining a copy of the 
Judgment by an application for such copy 
plus the time requisite for obtaining a copy 
of the decree by an application for that 
copy? ; S 

"la the decision 
by the fact that the period mentioned in the 
Sch. I to the Limitation. Act had  ex- 
pired when he applied fora copy of the 


decree?” 
| OPINION 

Macnair, A. J. C.—(November . 16, 
1929,— Y'ne questions referred to tnis Bench 
are these: — l 
- "(1) A party to a decided. suit applies for 
a copy of the judgment alone. Some time 
later, he appliesfor a copy of the decree. 
He subsequently appeale. If he is only 
allowed the time requisite for obtaining 
a copy of both judgment and decree on a 


single applieation, his appeal is barred by . 


time. Does s. 12 authorise tbe exclusion 
from the period of limitation of the time 
required for obtaining a copy of. the 
judgment by an application for such copy 
plus the time requisite for obtaining a copy 
of the decree by an application for that 
copy ? | "EE E 
"(2) Ia the decision of this question 
affected by the fact that the period men- 
tioned in the Sch. 1 to:-the Limitation 
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‘Act had expired when | he -applied for 


a copy of the decree ?” 


'. They involve the interpretation of the 


ae clauses of s. 12 of the Limitation 
ct:— | 

Section 12:(2): In computing the period 
of limitation préscribed for an appeal, 
an application for leave to appeal and 
an application for areview of judgment, 
the day on which the judgment complained 
of was pronounced, and the time requisite 
for obtaining acopy of the decree, sen- 
tence or order appealed from or sought to 
be reviewed, shall be excluded. 
' Section 12 (3: Where &a decree is 
appealed from or sought to -be , reviewed, 
the time requisite for obtaining a copy of the 


. Judgment on which it is founded shall be 


excluded, | 

If these clauses are literally construed, 
the result appears to be that the time 
requisite for obtaining a copy of the 
judgment plus the time requisite for 
obtaining a copy of the decree shall be 
excluded in computing the period of limita- 
tion prescribed for an appeal. But it 
cannot hava been intended that days 
during which both copies .were being 
prepared should “be deducted twice. It 
seems certain that when applicationis made 
for both c»pies at the same time, the period 
to be excluded’ is:only the period which 
elapses before both copies are given It 
appears, then, that when certain days have 
been excluded in virtue of 8. 12 (3), these 
days are not tobe reckoned as time which 
can be excluded under the provisions. of s. 
12(2). If a copy of tbe judgment is 
obtained and then.a copy of the decree is 
applied for, the question arises whether the 
time taken to obtain acopy of the decree 
can be considered time requisite for obtain- 
ing it. The would-be appellant might 
have applied for a copy of the decree when 
he applied for a copy of the judgment and 
thus have enabled the copying of the 
decree to proceed ‘on days which, as they 
must be excluded as time requisite for 
obtaining & copy of the judgment, cannot 
be excluded as time requisite for obtaining 
a copy of the decree. Itcanthen be urged 
with considerable force that, when con- 
Becutive applications are made, the 
applicant, by failing to utilize for obtaining 
the second copy days which could not be 
recognised as time requisite for obtaining 
it, has caused the preparation of the second 
copy to occupy more than was requisite. 

It may, however, be argued with some 


force that it is not possible to state with 
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certainty what the-clauses do .mean. if 
literal construction leads to an absurdity, 
namely, that. a deduction of two days 
Should be allowed for.each day on. which 
both copies were under preparation: and 
that for this reason the clauses should be 
construed literally in all. cases where such 
‘construction does not lead to an impossible 
conclusion. . It can also .be argued that 
application for.copy ofthe judgment follow- 
ed by. application for copy of the decree is a 
proper procedure, and the time which under 
this procedure is occupied in obtaining both 
copies may be considered'time requisite for 
obtaining these copies, although had an- 
other and more usual prócedure been àdopt- 
‘ed the time occupied would have been less. 

The-first question referred to this Bench, 
then,is not free from diffieulty, and before 
attempting to.consider the arguments on 
either side it is necessary to determine whe- 
ther the point can be considered to be con- 
cluded by authority. 


l'first consider whether the practice of 
this Court is well.defined, In Parashram 
v. Likhan, (1) it was held :— 

." 1f a copy of the judgment alone is first 
applied for, it will be necessary for the 
appellant tó explain to the satisfaction of 
the Court why a copy.of the decree was 
not applied for at the same. time: in the 
absence of a satisfactory explanation, the 
time taken to obtain & copy of the decree will 
not be excluded in computing the period 

of limitation prescribed for the appeal.” 


Drake-Brockman, J.O., who decided this 
case, subsequently held in an unreported 
case, Bagmal v Firmof Jamnadas Potdar (2) 
(Second Appeal No. 434 of 1v15, decided on 
l6th October 1916) that in such a case the 
time taken to obtain a copy of decree might 
also be excluded if both: applications were 


filed within the period prescribed by law for. 


appealing, With the greatest respect I state 
my opinion that this distinction cannot be 
supported.. Under s. 12 (2) of the Limita- 
tion Act the time requisite for obtaining a 
copy of the'decree has to be excluded and 
it is immaterial that the period of limita- 
tion would have expired on a certain date if 
no application for a: copy of the judgment 
had been made. The ruling in Parashram 
v. Likhan (1) seems to require in all cases 
a negative answer to the first question 
referred, but;ds applied in Bagmal v. Firm 
of -Jamnazas Potdar (2) it permits an 
atürmatiye answer in some cases on a dis- 
tinction which is difficult to follow. After: 
the-décision of the latter case this Court. 
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was-left without clear authority for decision 
ofthe question. . > T Ln 
> The practice of this Oourt for some time 
subsequent to:these decisions cannot be 
ascertained, but in recent years it.&ppears 
to have been in all cases to deduct the time 
taken for obtaining & copy of the judgment. 
plus the time taken for obtaining a copy of 
the decree. In Ramchandra Rao v. Mayaram 
(3) it was held that this was the procedure 
laid-down bys.12.of the Limitation Act. 
In Sampat v. Kisan: (Second Appeal . 
No, 346-B of 1927 decided on 20th March. 
1929) this view was followed and several 
other appeals have been admitted in con- 
sequence of this view. Thus the -practice 
of this Court accords. with an affirmative 
answer to the first question, but is notso . 
well defined as. to preclude further investi- 
gation. b 
It:is, however, highly desirable that, un- 
less very strong reason to the contrary 
exists the procedure of this Court should be 
consistent with the procedure in other High 
Courts. Their Lordships of the Privy . 
Council in Jijibhoy N. Surty v. T.S. 
Chettyar (4) considered another question 
relating :to the interpretation of s. 12 (2) 
of the Limitation Act. Their Lordships 
stated :— | ; 
"Even so, however, there would be a- 
difficulty in dealing with the grammatical . 


‘construction of the words ; but their Lord- . 


ships, if they had found a consistent course 
of practice, would have been disposed to ac- 


‘cept the construction put upon them by the. 


High Court of Rangoon. When, however, 
the matter comes to be examined it is 
found that there have been divergencies of 
opinion in the several High Oourts, and 
that. the more prevalent opinion is not 
that which has been taken by the High. 
Court of Rangoon.” T 

Itappeare, then, that their Lordships 
would have accepted a certain . construction 
if most of the High Oourts had done so. 
As it was, they did not accept the con- 
struction. In my‘ opinion, then I should 
deal with this question in a Similar manner. : 
If there is a consistent course of practice in 


“the High Courta of this country , a question 


not free from difficulty regarding the con- 
struction of-s. 12 of the Limitation Act 
should be desided in accordance with that 
practice. 


06 Ind. Cas. 57; A. I. R. 1928.Nag. 131. ] 
09 Ind. Cas. 1; 6 R. 302; A. I. R. 1928 P. ©. 103; ` 
50. W.N. 479; 47 C. L. 2.510; 26.4. L. J. 657; 32 C. 
W. N. 845; 30 Bom. L. R. 842; 54: M. L. J. 7696; 28 L. 
W.207; 55 I. A. 161 (P. 0.) E kh TENG ee 
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BHANKAB V. KUTUBUDDIN. : 


“Now, it cannot be denied that there is -a - 


consistent;course of practice in the. "High 
Qourts.of this country : ‘it has been heid 


by almost every High Court that when. 
separate applications-on different dates are - 
made with respect to the. judgment and. 


decree, the total of the periods requisite 


for obtaining the. copies is excluded unless. 


the two periods overlap, i in which case the 


overlapping period. is subtracted from the 


total, . The Indian Law Reports containing 
rulings to this effect are 

Timappa Ganpat v, Manjaya Subraya ( D), 
Raman :Baksh `v. Muhammad Ishaq :(6), 
Silamban Chetty v. Ramanadhan Chetty. (7). 

Unauthorised reports indicate that a 
similar view has been taken in other Pro- 
vinces. Icite. Rajani Nath Kapali v. Kali 
Mohan Das Kapali (8), Raja Ram v. Nanhe 
Mal-Lala Mal (9),- Din Dayal v. Rameshar 
(10), Jadu Nandan Sahay v. Hanuman 
Sahay (11) and Harjimal & Sons v. Dhan- 
patmal. Dewanchand (12). 

We. have not been referred to any report 
other than Parashram v. Likhan (1) in which 
the opposite view has been. taken in any 
Province. I consider, therefore, that the first 
question should be decided in the affirma- 
iive with the proviso that days on which 


both copies were being prepared cannot be . 


doubly excluded from the. computation, in 


consonance with the practice of all the High - 


Courts of India. 
The ‘fact indicated in the second . question 


isi not. material and the second question 


“must be answered in the negative. 
Jackson, A, J. C.—I agree. 
Subhedar, A. J. C.—I also. agree. 


. JUDGMENT. 

: Findlay, J. C.—(December 4, 1929. J— 
The facts of the case have been sufficiently 
givenin my predecessor's order of 24th 
July, 1929. For the reasons given in 
that order, the .mattér of limitation 
involved was referred to & Full Bench 
and the Full Bench gave 
sion on the 16th of Novémber, 1929. 
The ‘finding of the . Full Bench is 
that a party to a decided suit, who ap- 

(5) 87 Ind. Cas. 545; 48 B. 433; 26 Bom: L. R. 362; 
A; I. R 1924 Bom. 4 425. 


(6) 87 Ind. Cas. 484; iTA, 509; 23. A.L. J. 342; A. ji 
R. 1925 All. 436. 


(7) 4 Ind: Cas. 301: 33 M. 256; 7 M. L. T. 29; P No. 38 of 1909. 


M. W. N. 41; 21 M L. J. 152 
(8) 38 Ind. Cas. 66; 21 O. W. N. 217. 
(9) 95 Ind. Cas. 302; A. L'R. 1926 Lah. 529. 
(10) 28 Ind. Cas. 366; 18 O. O. 74; 2'0. L. J. 159; 18 


its deci-. 


418 


applied for a copy: of the decree and Bubse-: 
quently appeals, should be allowed to ex- 
clude, from the period of limitation, the . 
time required for obtaining a copy of the 
judgment by an application:for such copy - 


plus the time requisite for obtaining a copy 


of the decree by: an application “for the. 
latter copy. .The proviso, which the Full. 


. Bench have attached to their findings, viz., 


the days on which both. copies were being 
prepared cannot be doubly excluded from 
the computation, does not arise in the pre- 
sent case. ' 

The result is that Appeal No. 43 of 1998 
on the file of the Additional District Judge, 
Nagpur, must be held to have been in time, 
The judgment of the latter Court, dated: . 
November 1, 1928, is accordingly reversed 
and, the. appeal is remanded to that Court 
for disposal on the merits, Costs incurred. 
in the present appeal in this Court will | 
follow the event. - 


G. B. D Case Tmint 


NAGPUR JUDICIAL CO MMIS- 
SIONER'S. COURT. 
MISORLLiNEOUS APPEAL No. 4-B or 1930, 

January 24, 1930. 
Present: — Mr. Subhedar, A. J, O.. 
SHANKAR—APPELLANT 
versus 
Khaja KUTUBUDDIN anp OTHERES— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908),0..XXII, v. 
10,0. XLITI, r. 1 (1)—Order on application under 0: 
XXII, r. 10, whether appealable—Suit for partition of 
revenue, paying estate— Purchaser of part of estate. 
before final decree, whether entitled to be joined “as 

ari 
= ie appeal lies B an order made on an applica-. 
un under O. XXII, r. 10 of the, Civil Procedure 

ode. 

A person who ‘purchases a portion of a’ revenüe- 


. paying estate before the passing ‘of a final decree in a: 


partition suit is entitled to be joined as a party to the 


` suit under O, XXII, r. 10 of the Civil Procedure Code. 


kal 


E T1 Tor as iss ; (1923) Pat. 235; 4 P. L. T. 619; 


I R.1 
^u) r Ind. Cas. 537; 15 S. L, E. 16;: 


E 


Appeal against an order, dated the 'Sth 
September, 1928, of the Court of the 1st/Ad-' 
ditional - District Judge, Akola, in civil Suit 


Mr. V: N. Bapat, for the Appellant: 

Mr. M. R. Bobde and M: Y. Shareef, for the’. 
Respondents. 

JUDGMENT,.—Iua First Appeal: No. 
69.B of 1921 which was an appeal against 


a- preliminary decree «for partition passed ` 
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the First. Additional District Judge, Akola, 
a decree was passed by this Court specify- 
ing the shares to which the parties tothe 
suit were entitled and directing that on an 
application for exécution by any member 
ofthe family being presented a commis- 
sioner ‘shall be appointed to make the 
partition. Some of the property comprised 
in the suit consists of fields assessed to 
revenue and no partition could be effected 
except through the Cklleetor of this kind 
of property. An application for effecting the 
partition was presented on 11th March, 1928 
by one of the parties to the suit praying 
that the property be partitioned: But this 
application was dismissed for default of 
parties on 29th September, 1928: Another 
application for execution by one of the 
parties to the suit for realisation of costs was 
also presented on 17 March, 1928, but this 
was likewise dismissed for default of parties 
on 8th September, 1928. 

During the pendency of the above two 
applications an application was presented 
by one Shankar on 25th April, 1928, stating 
that, as he had purchased Survey No. 180 
@t an auction sale in execution of a decree 
against Kutubuddin, whois one ofthe parties 
to the partition suit, he should be made a 
party to there proceedings relating to the 
partition so that the field purchased by 
him may be allotted to the share of Kutub- 
uddin. The lower Court, however, reject- 
ed this application on the ground that 
Shankar could not be made a party “toa 
suit in execution proceedings " lt is against 
this order that the applicant, Shankar, had 


filed a miscellaneous appeal to this Court ` 


on 27th November, 1928. Butiby an order 
of Kinkhede, A.J. O., this was registered 
as Civil Revision No. 435-B of 1928. 

. The original application of Shankar was 
one made under O. XXIl,r. 10, Oivil Prc- 
cedure Code, and, therefore, the order 
passed thereon was appealable under 
O. XLIII, r. 1 (D, Civil Procedure Code. 
Therefore, the order passed for registering 
this appeal as civil revision was admittedly 
wrong. J, therefore, direct that the 
matter be registered as miscellaneous 
appeal. | 

‘Jt is admitted on behalf of the respond- 
ents that no final decree for partition of 
the revenue-paying estate is yet made 
inthe case, It is also admitted - that the 
partition of the fields in suit, one of which 
“is admittedly. purchased by the appellant, 
couldnot be effected except through the 
Collector. It follows, therefore, that the 
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application ofthe appellant, Shankar, dated 
25th April, 1928 for being joined as a 
party fell within the purview of O. XXII, 
r. 10, Civil Procedure Oode, and that he 
should have been made a party. The 
order appealed against is, therefore, set 
aside and the lower Oourt is directed 
to entertain the application of the 
appellant and dispose of it accord- 
ing to law. Under the peculiar circum- 
stances of this case each party should bear 
its own costs in this Court. 


G, R. D. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. | 
FULL BENCH. < 
MISOSLLANEJ)US APrE:L No. 49 cr 1928. 
| December 18, 1929. 
Present :—Mr. Findlay, J. C., Mr. Maeneir, 
A. J. O., and Mr. Jackson, 
A.J. 0. | 
MAROTI—APPELLANT 
versus 
SONABALI AND orBERS—RRS8PONDRNTS, 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 
48, 60, 68— Attachment in  execution— Objection by 
mortgagee that property be sold subject to mortgage— 
Order disallowing objection, whether covered by 7. 68. 
The provisions of O. XXI, r.64, Civil Procedure 
Code, apply to an order allowing or‘ disallowing 
a claim preferred under O. XXI, r. 58, of the Code, 
that attached property should be sold subject 
to a mortgage or lease. [p 475, col, !; p 477,co1.1.] 
Wamandhar v. Kamdta Prasad (2,, overruled. 
Govind v. Dheklu (1), approved. 
Biswanath Patra v. Lingiraj (3), not followed. 
Rajaram Pandey v. Raghubansman Tewary (4) and 
Debi Das v. Rup Chand (5), followed 
Ganesh Krishna v. Damoo Nathu (6), referred to. 


Appeal against a decree of the Additional 
District Judge, Chindwara, dated the 30th 
June, 1928, in Civil Appeal No. 3 of 19.8. 

ORDER OF REFERENCE TOA 

FULL BENCH. 

Macnaipr, Offe. J.C.—Certain proper- 
ty was attached in execution. An objection 
was filed on the strength of a lease executed 
by the judgment-debtor. The property was 
ordered to be sold subject to the lease 
rights Thesuit out of which this appeal 
arises was instituted for a declaration that 
the property is liable to be attached and 
sold without reservation of any right in 
favour of defendant No. 1 as the lease was 
a fraudulent transaction.  '  - 007 

It was urged inthe lower Appellate Court 
that such a suit did not lie. “In Govind v, 


- 
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Dheklu (1) | it was held that an order in an 
objection ease allowing the claim of a mort- 
gagee was conclusive and debarred the 
deeree-holder-purchaser from pleading that 
the mortgage was without consideratian and 
was not properly attested.. If this is the 
case, itisclear tbat O XXI, r. 63 of the 
First Sehedule to the Civil Procedure Code, 
allows the institution of a suit to establish 
the invalidity of a mortgage. lt is not con- 
tested that the result would be the same 
when the objection, as in this case, refers to 
&lease. The judgment in Wamandhar v. 
Kampta Prasad (2) is, 1 find in accordance 
with the head-note which is as follows :— 

_“ A claim to have attached property sold 
as subject to a mortgage is not a claim to 
property madeunderr. 58 of O. XXI, but 
falls under r. 66 of that Order, and a rejec- 
kai of such a claim is not conclusive under 
r. 63.” 

After a careful perusal of this judgment 
it seems clear that it was not merely held 
that an executing Court might decline to 
decide whether a mortgage was valid and 
simply order that the alleged mortgage 
should be mentioned in the sale proclama- 
tion. If Wamandharv. Kampta Prasad (2) 
is good law, it follows that the decision 
that a mortgage was good for the purpose 
of being entered in & proclamation of sale 
would not entitle the decree-holder to insti- 
tutea suit in order to prove that the des. 
cription in the proclamation of sale was 
incorrect. 

. The decision of the question whether the 
plaintiff was entitled to bring the suit I am 
considering entails a decision of the ques- 
tion which of the tworulings I have cited 
is correct. It is necessary then to irefer the 
latter question to a Bench. I frame the 
question thus :— When a claim that attach- 
ed property should be sold as subject to a 
mortgageor lease has been decided by an ex- 
ecuting Court, do the provisions of O. XXI, 
r. 63 of the First Schedule to the Civil Pro- 
cedure Oode, apply to the decision ? 

, Mr. W. R. Puranik., for the Appellant. 

. Messrs, V. FR. Dhoke and M. R, Pathak, 
for thé Respondents a 

Us OPINION. 

Macenaip, A. J. C.—The facts which 
led to tnis reference areset outin the re- 
ferring order. The auestion involves the 
interpretation of O. X XI, rr. 58 to 63, of the 

First Schedule to the Civil Procedure Code, 


«(D 82, Ind. Cas. 771; 19 N. L. R. 15; A. I. R..1923 
ag.282,  . 1 E 

(2)91-Ind. Cas, 178; 22:N. L. R. 94; .A.L.:R. 1926 
Nag. 423. 
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- As I propose to lay stress on the fact that 
yr, 62, like rr. 60 and 61, gives directions re- 
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garding the disposal of a claim made under 
r. 58, 1 quote these rules omitting the pro- 
viso to, and the cl. (2) of r. 58:— 

“58 (1) Where any claim is preferred to, 
or any objection is made to the attach- 
ment of, any property attached in execution 
of a decree on-the ground that such pro- 
perty is not liable to such attachment, the 
Court shall proceed to investigate the claim 


or objection with the like power as regards 


the examination of the claimant or objector, 
and in all other respects, as if he was a party 
to the suit, 

* 59. The claimant or objector must 
adduce evidence to show that at the date of 
the attachment he had some interest in, or 
was possessed of, the property attached. 

“60. Where upon the said investigation 
the Court is satisfied that: for the reason 
stated in the claim or objection such pro- 
perty was not, when attached, in the pos- 
seccion of the judgment-debtor or of some 
person in trust for him, or in the occupancy 
of a tenant or other person, paying rent to 
him, or that, being in the’ possession of the. 
judgment debtor at such time, it was so in 
his possession, not on his own account or ag 
his own property, but on account of or in 
trust for some other person, or partly on 
his own account and partly on account of 
some other person, the Court shall make an 
orderreleasing the property, wholly or to 
such extent as it thinks fit, from attachment. 

* 61. Wherethe Courtis satisfied that 
the property was, at the time it was attach- 
ed, in the possession of the judgment-debtor 
as his own property and not on account of 
any other person, or was in the possession 
of some other person in trust for him, or in 
the occupancy of a tenant or other person 
paying rent to him, the Court shall die- 
allow the claim. | 

* 62. Where the Court is satisfied that 
the property is subject to a mortgage or 
charge in favour of some person not in pos- 
session, and thiaks fit to continue the at- 
tachment, it may do so, subject to such 
mortgage or charge. | 

^63. Where a claim or an objection is 
preferred, the party against whom an order 
is made may institute a suit to establish the 
right which he claims to the; property in 
diepute, but, subject to.£he result of such 
suit, if any, the order shall be conclusive.” 

.]t is admitted before the Bench that, 
where the Court has acted under the pro- 
visions of r.-62, the decision that the prop- 
erty is subject toa mortgage or charge in 
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favour of a person-not in. possession is. 
conclusive, subject to the result of a suit 
instituted under r. 63. It is contended, 
however, that rr. 58 to 62 do not provide for 
investigation of.& elaim that the property is 
subject to a mortgage in favour of a person 
who isin possession : r. 58 provides for the 
investigation of a claim on the ground that 
the property is not liable to attachment, and 
a mortgagee is not entitled. to argue that 
the property is free from liability to an at- 
tachment. In Biswanath Patra v. Lingaraj 
Patra (3) this contention was upheld ; but 
the ruling contains little discussion and 
does not refer to previous decisions. 

| It appears clear that r. 62 refers to in- 
vestigation of a claim perferred under r. 58. 
A mortgagee. who is not in possession, then, 
can prefer an objection under r. 58. This 
makes it impossible to hold that a mort- 
gagee in possession cannot do 80: in view 
of the provisions of r. 62, r. 58 must be held 
to direct investigation of a claim on the 
ground that allthat is liable to attachment 
is the property subject to a mortgage. This 
view|wasitaken in Rajaram Pandey v. Raghu- 
bansman Tewary (4). The Judges who 
decided that case considered the provisions 
of the Civil Procedure Code, (Act X of 1882), 
but these provisions are reproduced practi-. 
cally without alteration in the new Oode, 
The learned Judges referred to the fact 
that the provision which is now r. 60 autho- 
rises an order releasing. the property, to 
such extent as the Court thinks fit, from at- 
tachment. They held that an order that the 
property would be sold subject to a mokur- 
rari lease effected the release of the pro- 
perty to the extent of the mokurari interest. 
A claimthat the property should be sold 
subject toa mokurari lease was thus a 
claim that the property was not liable to 
attachment so far as the mokurari interest 
was concerned, and ,the provision corres- 
ponding to the present r. 58 directed inves- 
tigation of such a claim. The same view 
was takenin Debi Das v. Rup Chand (9). 
Ashworth, J. states at page 910* :—- 

* An objection thatgattached property is 
subject to a mortgage is in effect an- objec- 
tion that, inasmuch as the whole bundle 
ofirights inherent inor. attached tothe prop- 
erty are not liable to attachment or sale in 
execution .of the decree against the judg- 


(3) 70 Ind. Cas. 306; 1Pat. 159; A I. R. (1922) Pat. 


(4) 24 O.. 563, 
(5) 102 Ind. Cas; 792; 49 A. 903; 25 A. L. J. 609; A. I. 


. R.1927 All. 593. 
*Pege of 49 A.—[Ed.]'. 
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ment-debtor, the property should either be 
"released from attachment or the attach- 
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ment of the property should fonly be con- 
tinued subject to the mortgage. It is not 
necessary that the objector should ask for 
release of the property. It is sufficient 
that he should ask for the continuation oi 
the attachment being made subject to the 


mortgage." 


It was not argued before the Bench that 
the ratio decidendi of Wamandhar v. Kam- 
pta Prasad (2), was correct. In that case 
Halifax, A J. O., held that the word “claim” 
in r. 58 does not include aclaim of interest 


“under a mortgage or other mere incumb- 


rance. The reason given for this decision, 
if I have followed the discussion correctly, 
is that the Court is. bound to decide whe- 
ther or not any incumbrance should be en- 
tered in the proclamation of sale and any 
investigation into aclaim that an incumb- 
rance exists must be taken to be an investi- 
gation for this purpose. I respectfully dis- 
agree. Thefact that the Court has to make 
an investigation in order to take action 
under r. 66, if any claim under r. 58 is made, 
does not show that, where such a claim is 
made, there is no necessity for the investi- 
gation directed by r. 58. Rule 62 cannot 
be taken from its context and considered. 
to be an entirely unnecessary direction con- 
cerning the.procedure to be adopted in 
drawing up a proclamation of sale. Halifax, 
A. J. C., has referred to Ganesh Krishna v. 
Damoo Nathu (6), but in that case all that 
was held wasi that the particular applica- 
tion with which their Lordships were deal- 
ing was not a claim under the provision of 
the old Code corresponding to r. 58, but 
was an application that the proclamation 
of saleshould be drafted in a particular 
manner. 

The learned Judges who decided Ganesh 
Krishna v, Damoo Nathu (6), considered 
that an order. directing an attachment to 
proceed free from the mortgage claim was 
not an order passed under s. 282 of the 
old Code, corresponding to r.62. Halifax, 
A.J. O., did not refer to this opinion. This 
opinion does noí affect the decision of the 
case which led to the reference before the 
Bench and probably for this reason was 
not supported in argument before us. But. 
it appears necessary to consider tne correct- 
ness of the opinion before answering the ` 
question referred to the Bench. My res- 
peetful opinion is that, if a mortgagee has 
put forwarda claim under r. 58 and the 


(6) 36 Ind..Oàs, 627; 41 B. 64; 18 Bom, L.R.782. — . 


‘worth, J., in Debi Das v. 
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Court has rejected that claim, :an order has 
been made against the mortgagee within. 


the meaning of r 63. As stated by Asb- 
Rup. Chand 
(8), 7. 62: confers by implication a duty on 


the Court to settle the question, when rais- 


ed of the existence of a mortgage. 
I consider, therefore, that r. $8 contem- 


| plates a claim that attached property should 


. be sold subject to a mortgage or lease: r. 60 


- 


makes provision for a proper order when it 
-is found that the claimant is in possession 
under a valid mortgage or lease: and pro- ` 
. visions ofr. 63-apply to the order allowing 

or disallowing the claim. The answer to. 


: the question referred to the Bench is, there- 


fore. in the affirmative. 


.Findlay, J. C.—I have had the advant- 


. age of perusing the opinion of Macnair, A. 


n 


J. C. and concur therein. l 
Jackson, A. J. C.—1 agree. 


CG, B.D, Answered in the afirmative.. 


‘NAGPUR JUDICIAL-COMMIS- 


_ SIONER’S COURT. 
URIMINAL APPEsL No 189 or 1928. 
September 25, 1928. 
Present:—Mr. Findlay, J. C. 
NARAYAN SiNGH CHHATRI— 
ACOUSED—AFPELLANT 
versus 


EMPEROR— Opposite PARTY, ! 
Criminal Procedure Code (Act. V of 1898), ss. 288 
(1), 298, 299, 118, 128(v)—J ury trial— Charge for major 


offence--Conviction for minor  offence— Appellate ` 


Court, whether entitled to go into facts—Charge to 


Jury, essentials of—Penal Code (Act XLV of 1860), - 


ss, 147, 149, 826. 
An accused person was charged with offences 


. under ss 147 and 325 read with 's. 149, Penal Code. 


The Jury, however, convicted the appellant. ofan 


. offence under s. 147 and further held that he was 


specifically guilty ofan offence under s. 325 and the 


. Sessions Judge accepted the verdict and convicted 


.. the accused accordingly. It was contended in appeal 


that, in accepting the verdict of the jury for the 


. offence under s. 325, with which the appellant-was 


not specifically charged, the learned. Additional 
Sessions Judge in reality used the Jury as asseesors 


_and that, therefore, this Court is ccmpetent to go 


into the facts of the case precisely as if the verdict 

of the Jury amounted merely to'an opinion'as frem 

BBSeSSOIS. J A 
Held, thatthe effect of s. 238, Criminal. Procedure 


..Code, was to invest a Jury trying a major‘offence 


with authority tofind.that the facts proved -cnly 


"constitute a minor offence and to return a verdict of 


guilty of such offence, “and that the. High ‘Court 
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ATT 


could .not, go into the factis on which the Jury delivers 
ed the verdict. [p. 478, col. YT 4 l 

Opinion of Benson, J., in Pattikadan Ummaru v. 
Emperor. (1), dissented from. 

In hischarge tothe Jury it is not: the, duty of 
the Judge to discuss in detaileach and every. item 
of the evidence and any such discussion of the evi- 
dence by the Judge in the charge leads to a great 
risk of the Judge pressing hisown view of the fasts 
too positively. [p.479, col. 1.] 


Criminal appeal from a decision of the 


. Additional Sessions Judge, Nagpur, - dated 


the 14th June, 1928. 
Mr. B.. R. Mandlekar, for the Appellant. 
Mr. G. P. Dick, forthe Crown. : 


JUDGMENT.—The appellant Narayan 
Singh and his co-accused Raghunath(Orimi- 
nal Appeal No.191 of 1928), who has also 
appealed to this. Court, have been convict- 
ed by the Additional Sessions Judge at a 
Jury trial of offences under‘ ss. 147 and 
325 read with s. 145, Indian Penal Code; ‘in 
the case of Narayan Singh, and as regards ` 
Raghunath of an offence under s. 147, 
Indian Penal Code, simpliciter. : The appels 
lant , Narayan Singh, has been sentenced 
to two years’ rigorous imprisonment, and 
the appellant, Raghunath, tosix months’ 
rigorous imprisonment. In. the case “of 
Narayan Singh, sentence was imposed on 
him only under 8.325 read .with s, 149, 
Indian Penal Code. | A 

The main aspects of the.case are sufficient- 
ly clear, not only from the charge ‘of the 
Additional Sessions Judge to the Jury but 


.also from his order of reference in the case 


of another accused Tukaram to this Court. 
The result of that order.of reference was that 


- Tukaram, whohad been acquitted by the ver- 


dict of the Jury, has been convicted by an- 
other Judge of this Court of offences punish- 
able under ss. 147 and 325 read with s. 149, 
Indian Penal Code. Both the order of 
reference and the judgment of Mohiuddin, 
A. J. O., dated llth September, 1928, given 
an admirable summary, of the facts of the 
case and itis unnecessary, therefore, to re- 
peat them in any detail in the present 
judgment. - 16 will suffice to say that in all 
28 accused were tried in -the ‘Sessions 
Court for offences under ss, 147 and 307, 
Indian Penal Code, The Jury unanimously 
convicted 16 of the accused including the ap- 
pellanis. As regards 11 accused, whom the 
Jury acquitted, the Additional Sessions 
Judge accepted the verdict and only -dig- 
agreed with the verdict of the Jury so far ag 
the accused Tukaram was concerned. The 
result of the dieagreement of the Additional 
Sessions Judge with the Jury's verdict,in - 
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~ the case of» Tukaram h 
stated above. 


The first question, which I have to con- 
sider in the case of each of the appellants 
(who have been: represented by separate 
Pleaders) is whether there is any ground on 
' which LIL can interfere with the verdict of 
the Jury as regards these two appellants 
in view of the law as laid down in as. 418 
and 423, sub, s. (2), Criminal Procedure Code. 

Itake up first the case of Narayan Singh. 
This appellant was charged with offences 
under es. 147 and 329 read with s. 149, 
Indian Penal Code. The Jury, however, as 
already stated convicted the appellant 
"of an.offence under s. 147, and further held 
that he had been specifically guilty of an 


offence under s. 325, and the learned Ad- 


ditional Sessions Judge accepted this ver- 
` diet and convicted the appellant accord- 
ingly: On the strength ofcertain remarks 
made by Benson, J, in Pattikadan Um- 
mari v. Emperor (1) it has been urged 
before me that, in accepting the verdict of 


the Jury for the offence under s. 325, with ` 


which the appellant was not specifically 
charged, the learned Additional Sessions 
Judge in reality used the Jury as asses- 
gors and that, therefore, this Court is com- 
petent to go into the facts of the case 
precisely as if the verdict of the Jury 
amounted merely to an opinion as from 


- assessors. 


For my own part, with all respect, I 
prefer the view taken by Ayyangar, J., 
“in the same case. The latter learned Justice 
was of opinion that .the effect of s. 238, 
Criminal Procedure Code, was to invest a 
Jury trying an offence under s. 307, Indian 
Penal Code, with authority to find that 
the facis proved only constitute & minor 
offence and toreturn a verdict of guilty of 
such offence. It cannot be disputed that in 


view of the charge under s. 307, Indian ` 


Penal Code, the fact that no charge under 
s. 3:5 was framed is not even a defect 
or. irregularity and, as such, curable under 
s. 537 (a), Oriminal Procedure Code, for the 
simple reason that, under s. 233 (1), Orimi- 
nal Procedure Code, the appellant was liable 
without any separate charge, to be con- 
victed incidentally of the minor offence 
under 8. 325, Indian Penal Code. When s. 
418, Oriminal Procedure Code, moreover, 
is' read with s. 537 (a).idem, the posi- 
tion seems to me perfectly plain and 


- (1) 26 M. 243; 2 Weir 463, 


NARAYAN SINGH v. EMPÉROR. 
as. already. been. 
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it would be a mere reductio ad absur- 
dum to suggest that, because the Jury 
has convieted the appellant of the minor 
offence under s. 325, this Court is competent 
to go into the facts, although it could not 
have done so had the conviction been ior 
the more serious offence which was charged. 
I am, therefore, of opinion that, so fir as 
this objection goes, the view taken by 
Ayyangar, J., in the Madras case quoted 
aboveis undoubtedly the correct one and, 
so far as this objection is concerned, there is 
obviously no ground on which 1 could inter- 
fere and go into the question of faets on 
which the Jury delivered the verdict they did. 


The next point, which has been urged on 
behalf of the appellant Narayan Singh, is 
that the opinion of the Jury was wrong and 
perverse, It isdifficultto understand how, 
in the presentcase, such a contention can 
beseriously urged. Apparently the position 
of the Pleader for the appellant in this 
connexion is that, because, as held by a 
fellow Judge of this Court, the Jury went 
wrong in the case of a single accused one 
out of 12, viz, Tukaram, a presumption 
should also be drawn that the Jury had 
erred in the opposite direction in not 
acquitting the present appellant and the 
other accused against whom they returned 
a verdict of. guilty, Such an argument 
hardly requires serious consideration, and 
the best proof of its utter want of sub- 
stance isthe fact that Mohiuddin, A.J.O., 
found it to be his duty to convict even the 
accused Tukaram. l i 


It has again been urged, in. what is 
obviously a somewhat unsubstantial attempt, 
to induce this Court to go into the ques- 
tions of fact involved in the case on insuffi- 
cieht grounds, that the charge to the Jury 
‘was not & proper and complete one, any- 
how a8 regarde the appellant Narayan 
Singh. For my own part, I desire to say 
in the first instance that, in this difficult, 
complieated and keenly contested criminal 
proceeding, the fair, full and lucid charge 
framed by the Additional Sessions Judge 
seems to me a model of what should be 
expected of a Judge in this connexion. J 
have been referred to the fact that, iw para, 
18 of the charge, the Juage only referred to 
certain alibi evidence produced by Narayan 
Singh and it has been suggested that 
only some two prosecution witnesses identifi- 
ed him ont of the many others who had 
received injuries. This and other matters 


of fact arising’ out of the evidence were 
me . 5 : à 
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referred to by the appellant's Pleader, but 
whatI have, first of all, to determine before 
I go into such points of detail, is. whether 
there is any prima facie reason on which I 
can hold that the charge was & wrong or 
illegal one in any respect. The present 
appellant is one of the three Rangdas who 
took a leading part in the riot, and the 
evidence, which had to be considered by 
the Jury in the appellant's case, was re- 
ferred to not only in para. 18 of the charge 
but in para. 10 and para 13a8s well, while 
the learned Additional Sessions Judge, in 
para. 13, put forward the possible plea of 
self-defence which might be offered on 
behalf of the appellants, and again in 
para. 22, the question of the acceptance or 
otherwise of the alibis was very fairly and 
fully put before the Jury. 


Much of the argument, in fact, which has 
been adduced before me in connection with 
the said charge, suggests that there has 
been some misunderstanding on the part 
of both the Pleaders concerned as to the 
exact function of a Judge in charging a 
Jury. It is not the duty of the Judge to 
discuss in detail each and every item 
of the evidence and any such discussion of 
the evidence by the Judge in the charge 
leads to a great risk of the Judge pressing 
-his own view of the facts too. positively. 
The provisions in ss, 295 and 299, Criminal 
Procedure Code, are sufficiently clear in 
this connexion and, after carefully consider- 
ing the case of the present appellants, J can 
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find no ground whatever which would 


justify me in going into the facts of the case. 


with a view to interfering with the verdict 
- of the Jury, a verdict in support of which 


there is overwhelming evidence on record. ` 


Turning to the case of the appellant 
Reghunath, much what I have already said 
applies in his case also. It has, however, 
been suggested on behalf of the present 
appellant, Raghunath, that there was mis- 
direction or atany rate wantof sufficient dir- 
ection in the charge to the Jury as regards 
this appellant. I have been referred to the 
fact that Ragho (P. W. No. 1), pages 53and 
04 of the record, does not mention Raghu- 


nath, at all; while Lahanu. (P. W. No. 123),. 


page 141 of the record, says that Raghunath 
did nothing; he was merely present at the 
marpit and had no weapons in bis hands, 
Again, Joseph (P.. W. No, 23), page 192 
(reverse of the record) mentions that, 
amongst Tukaram's party, there were people 
like the present appellant who had neither 
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stick nor gun with them: vide also the 
evidence of Karamchand (P. W. No. 28), 
page 229 (reverse ot the record), who says 
that except Nathu, no one mentioned 
Kaghunath's name. This and other points 


„or detail in the evidence have been put 


forward before me in support.of the allega- 
tion that the Additional Sessions Judge : 
failed to put the case of this appellant fair- 
ly and squarely before the Jury. 


I am of opinion, however, that when 


para. 22 of the charge is read with para. 


10 thereof, in particular, as well as with 
much of the context, the learned Addition- 
al Sessions Judge obviously put the law 
applieable to the offence of rioting most 
fairly and squarely before the Jury. Ragho 
(P. W. No. 1) did, asa matter of fact, state 
that Raghunath was present and was 
obviously an abettor of the rioters and 
making common cause with them, and the 
evidence of Lahanu (P. W. No. 13) and 
Joseph (P. W. No.23) clearly shows that.this 
appellant was present amongst the rioters. 
The evidence on record indeed goes to 
suggest that the present appellant was one 
of the ring-leaders who remained .at the 
back directing the assault. It was open to 
the Jury to have taken a view favourable 
to the appellant, but there were obviously 
very good grounds why they did not do go, 
and I am wholly unable to see that there is 
any legal ground on which I could hold 


. that the extremely able and fair charge to 


the Jury in ahy way prejudiced the case of 
this appellant. [am unable, therefore, to 
interfere with the conviction of either of 
the appellants. Aa i 


As regards the tentences, it has been 
urged before me that, in any eveht, both 
the appellants are entitled to some degree 
of leniency, and an allusion has been made 
to the fact that the main ring-leader, Tuka- 
ram, has only been sentenced to six months’ 
rigorous imprisonment and a fine of 
Rs, 2,500. In the case of an extremely bold, 


concerted and deliberate riot of the kind I 


am concerned -with, in which fire arms were 
used to thedanger of life, and serious injur. 
ies were inflicted on various members of the 
other party, I am wholly unable ‘to see ary 
reason for reducing the sentence which 
has been imposed on either of the appel. 
lante. The sentence of six months' rigor. 
Qus imprisonment on Raghunath is, in 
reality, a peculiarly lenient one, while ag 
regards Narayan Singh it is plain that he 
was the first person to use forcs-and took. 
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up a prominent and leading part through- 
“out in the riot. I am not concerned with 
. the quantum of punishment imposed upon 
Tukaram by my learned-brother; I have 
only to consider what is, in my opinion, a 
. guitable penalty for the offences committed 
by the two appellants, -A more grave case 
of disturbance of the publie peace it is 
.diffieult to conceive of and, I am wholly 
unable to seeany ground for mitigationof the 
gentences in the way of reduction thereof. 


l Both appeals are accordingly dismissed. 


he , Appeal dismissed. 
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. NAGPURJUDICIAL COMMIS- 
© '" ' SIONER'S COURT. 
O1vit Ravision No. 305 or 1929. 

| January 27,1930. 
Present; —Mr. Mohiuddin, A. J. O. 
' Tap SECRETARY or STATE IN 

COOUNCIL- APPLICANT 
d versus í 
SINGHAI KUNDANLAL—Nox- 
APPLICANT. 

Railways Act (IX of 1890), s.?72—Suit for compen- 
gation for’ theft from running train—Burden of 
ah suit against a Railway Company. for compensa- 
. tion for loss:by theft from a running train, of goods 

consigned toit,the Railway Company is bound to prove 
“that it took adequate precautions to prevent theft, 
especially when thefts from running trains were fre- 
quent in the section through which the waggon in 


„question passed. 
=” Batoolal v. G. I. P. Ry. Co. (3), followed. 


Application for revision of a decree ofthe 
Judge, Small Cause Court, Saugor, in Civil 


Suit No. 63 of 1929, dated the 29th April, 


- 1999, ` ` 
Messrs. A. V. Khare and W. B. Pendhar- 
kar, for the Applicant. 
' Mr. S. B. Gokhale, for the Non-appli- 


: eant. 


ORDER.—This is a revision application 
under 8.25 of the Small Cause Courts Act, 
against the decree dated 29th April, 1929, 
passed by Mr. O. P. Misrs, Judge Small 
Oaüse Court, Saugor. In this case plaintiff 
gent 275 tins of ghee to Bombay on 5th Janu- 
ary 1928,and out of the tins so sent,eight tins 
were stolen between Nandgaon and Igatpuri. 


. The lower Court eld that the defendan} . 


“ 
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Railway Company's servants were negligén. 
and decreed plaintiff's elaim. The applicants’ 
Pleader cited Harakchand v. Secretary of 
State for Iadia (1) and Secretary of State 
for India v. Ghanaya Lal Sri Kishan (2) and 
contended that there was no wilful neglect 
on the part of the Railway Company, so as 
to make it liable for the loss suffered by the 
consignor. In Harakchamd v. Secretary of 
State for India (1), the plalintiff had failed 
to prove wilful neglect, and in Secretary of 
State for India v. Ghanaya Lal Sri Kishan 
(2) the plaintiff bad failed to show that 
the practice of sealing waggons had been 
proved to be an inadequate safeguard. 
These cases do not afiord any assistance in 
the decision of this.case. In this case it 
appears from the evidence produced in 
the case. that thefts from running trains 
are frequent in the section through which 
the waggon in question passed at night 
and in spite. of these thefte, sufficient 
precaution to prevent such” thefts was not 
taken. The applicant, as pointed out in 
‘Botoolal v. G. I. P. Ry.. Co. (3), ought to 
have shown that it took other sufficient ` 
precautions which would avert or prevent 
the consequences of such neglect. As this 
was not proved, the applicant was bound 
to compensate the consignor, and the com- 
pensation must include a reasonable rate 
of interest. Under these circumstances, I 
see no reason to interfere. The application 
is dismissed with costs. Pleader’s . fees 
Rs. 15. | 
,G. B. D. ‘Application dismissed, 


(1) 118 Ind. Cas. 876; A. I. R.1929 Nag. 315; Ind.. 
Rul. (1929) Nag. 300 
(2) 111 Ind. Cas. 523; 10 Lah. 329; A. I. R, 1928 Lah, 


837. 
(3) 105 Ind. Cas, 843; 23 N. L, R. 180; A. I. R. 1928 
Nag. 73. , 
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Present;—Sir Amberson Marten, Kr., Chief - 


4 


; Justice and Mr: Justice Murphy. 

"^. * Tre GUJRAT GINNING AND 

"^. MANUFACTURING COMPANY, 
LIMITEHD-—DEFENDANT— ÀPPELLANT 

ts l versus 

Tse MOTILAL HIRABHAI SPINNING 


{ 


MOTILAL HIBASHAI S, W, & M. 00, LTD;  48i 


E JUDGMENT. | 

Marten, C. J.—This litigation is 
mainly concerned with two pieces. of land, 
the first containing. an area of.1,590 square 
yards at present occupied by a godown and a 
tank,and the second some 6,771 square yards 
of open land. . There is a subsidiary . point 


. about 10 square yards. at present occupied 


AND WEAVING ann MANUFACTURING | 


OOMPANY, LIMITED—PuaintirF 
e oai — RESPONDENT. | 

‘Company -Law—Companies managed by common 
agent—Common agent constructing buildings on one 
Company's land for another Company—Suit' by former 
Company for ejectment —Adverse possession—Implied 
estoppel— Practice of having 
dummy Directors and active managing agents—Power 
to let or sell land—Easemenis Act(V of 1882), ss. 52, 
54, 60 (b). 
Two Joint Stock Companies owning adjacent lands 
and carrying on the same trade had a common 
managing agent from 1896 to 1914. The common 


. agent began in 1897 to use a portion of the land 


` 
whe 


belonging tothe plaintiff Company for -storing’ the 
articles of the defendant Company and constructed-a 
large tank and godowns upon the plaintiff Com- 
pany's land at’ a considerable expense. In 1917 the 
plaintiff Company demanded rent from the defendant 
Company forthe land upon which the godowns and 
tank were erected and subsequently in 1922, they sued 
for possession of the land with the godowns and 
tank. The defendants pleaded possession ‘under 
an-oral agreement to givea permanent lease, adverse 
possession, irrevocable license and equitable estop- 


pel: 
Held, (1) that as the occupation was permissive the 
defendants’ possession was not adverse fp. 483, col. 1.] 
. (2) that-the conduct of the plaintiff Company 
through its commonagent amounted tothe grant ofa 
license and the license was irrevocable as the licensee 


had -erected works of a permanent character; [p.. 


489, col. 2.] 


_ + (3) that the defendants were.entitled to invoke the 
doctrine of equitable estoppel against the plaintiff: 


Company; [ibid.] 


Ramsden v. Dyson (1), and other cases referred to. 


($) that the plaintiff Company were, however, en- ' 
titled to recover the portion not covered by the tank ' 


and the buildings. [p. 490, col. 1.] 

.Where a Joint Stock Company is given by its 
memorandum express power to purchase land it is 
implied as part of its constitution that it has power 


to let the land and if necessary to sell it. [p. 489,- 


col. 2.] 
[The practice followed by Indian Limited Com- 
panies of having their affairs 


managed by what 


` are called Secretaries, Treasurers or Agents and keep- ` 


ing the Directors as mere dummies condemned]. 


First appeal against the decision of the 
Joint First Class Subordinate Judge, 
Ahmedabad. 


Mr.G. N. Thakor (with him Mr. M. K. 
Thakor), for the Appellant. 


-- 


Shah), for the Respondent, 
àl 


by a steam chest. Suit No. :08.0f 1923 was 
brought by the Motilal Hirabhai Spinning. 
and Weaving and Manufacturing Company 
Limited against the Gujrat-Ginnning and 
Manufacturing Company, Limited, for eject- 
ment as regards the 1,590 square yards, viz., 
the built on land, and asking for an in- 
junetion as regards the other 6,771 square 
yards, viz , the open land, to prevent the de- 
fendants from trespassing thereon. 

The learned Judge in effect decided in 
favour of the defendants as regards the 


built on land, and in favour of the plaintiffs 


as regards the open land. As regards the 
‘built on land ‘he, by. a supplemental judg- 
ment, directed thé plaintiffs to grant a lease 
of the land in question for certain periods 
and on certain conditions. There are ap- 
peals and cross-appeals and crogs-objectiong 
on almost everything that the learned 
Judge decided. Appeal No. 237 of 1925 
before usis by the defendants against so 
much of the judgment as is in favour of the. 
plaintiffs. There are cross-objections. filed. 
in that appeal by the plaintiffs, Then Àp- ` 
peal No. 32 of 1926 is also by the defenda. 
ants objecting to the lease granted, and ` 
asking that a different lease should be 
directed. Then Appeal No. 119 of 1926 ia 
by the plaintiffs objecting incidentally to 
any lease at all being granted to the des. 
fendants. 
In appeal this Court endeavoured to get. 
the parties to arrive at -compromise of the. 
disputes between them, but in the end 
those efforts proved unsuccessful, and ace 
cordingly we have to determine what are 
the strict legal rights of the parties. As 
regards the facis I do not propose to detail 
them because we have here the benefit of a 
careful and detailed judgment by the 
learned Judge, whizh relieves me from the 
necessity of a detailed statement. But 
shortly stated, it may be said that in 


, form at any rate this is a dispute between 


two Companies engaged in the cotton busi- 
ness who own adjoining lands. For many 
years. they had common agents, but those 
common agents utilised the land of the 


| ` plaintiffs for the. benefit of the defendants, 
: Mr. H, C. Coyajee (with him Mr. U, Ls- 


and we have to solve’ the conundrums aris. 
ing therefrom, because unfortunately the 
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common agents were extremely unbusiness- 
like, as I shall presently show, and it is 
largely their carelessness which had led to 
the present litigation. l 

Taking first the plaintif Company, they 
were incorporated in 1890, and on March 
24, 1893, they took on lease by Ex. 79, the 
Survey No. 210, a portion of which is now 
in question. That was taken on a perman- 
` ent lease at arent of Rs. 595a year. It is 
the agents who have caused the difficulty 
here, and, therefore, it is important to note 
as to who at various times were the agents. 
Now the original agents of this Company 
were Lalubhai Motilal: but in 1896 that 
agency was transferred to a firm aalled 
Mansukhbhai Bhagubhai & Co. That 
firm consisted of two brothers, Mansukhbhai 
and Jamnabhai, Ex. 88, and when Man- 
‘sukhbhai died'in 1913,Jamnabhai carried on 
till October 19:4 when Maneklal, the son of 
Mansukhbhai, took over the agency on 
attaining his majority. This firm of Man- 
sukhbhai Bhagubhai & Co. had at all ma- 
terial dates been the agenis of the defend- 
ant Oompany. Consequently, we get this 
that from 1896 down io 1913 or October 1914 
thesame individuals were the agents for 
both the Companies. ` 


‘It appears that Maneklal after attaining’ 


his majority had disputes with his uncle 
Jamnabhai, and so after that date Jamna- 
bhai managed the plaintiff Oompany alone, 


and Maneklal managed the defendant Com- ` 


pany alone, with the result that . cross 
claims between the two Companies were 
made in June and July 1916. There were 
references to the arbitration first of one 
gentleman and then of another, both of 
‘whom unfortunately died, Then in May 
1922 Jamnabbhai assigned the agency of the 
plaintiff Company to one Somnath Rupjidas, 
who in his turn, we are told, assigned it to 
' Motilal, a relative of the original agents of 
the plaintiff Company. That quickly led 
to fresh disputes in September 1922. There 
was a notice by the plaintiff Company to 
the defendants to give up a portion at any 
rate of the suit land, and then in February 
1923 this suit was filed. 

I will now mention the precise conflict. 
The defendants’ case is that they were put 
in possession of all the suit lands by the 
-common agents about 1897, that they have 
remained in possession of that land ever 
since, and that in 1907 or 1908 they were 
given permission to erect a large tank and a 
godown on about 1,590 square yards. They 
accordingly contend that in accordance 

with the understanding arrived at the time 


~ 
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they ought to be allowed a present lease of 
the whole of the suit area, or alternatively 
that they are entitled under the Indian 
Easements Act to an irrevocable license to 
use the building erected on the 1,590 square 
yards. Alternatively, they base their case 
on the principle of Ramsden v. Dyson (1) 
to the effect that they had built upon the 
plaintiffs’ land in the expectation induced 
by the plaintiffs that they would be grant- 
ed a permanent lease of that Jand. 

The plaintiffs, on the other hand, say that 
the defendants were never given possession 
of the open land; that at most they were 
given possession to place certain loose arti- 
cles, such as scrap iron thereon; that the: 
plaintifs’ scrap iron was also deposited on 
the open land, and that as regards the 
built on portion, that was a matter which 
was done by the common agents on the 
understanding that at any time the arrange- 


‘ment would be determined, and that no 


legal right was thereby conferréd on the de- 
fendants. ; 

At the trial the plaintiffs offered to pay ' 
compensation for the’ buildings, and they 
repeated that offer before us, but that offer 
was refused in both Courts. ; 

Now we may -start with certain matters 
which were either common ground, or find- 
ings of fact by the learned Judge which 
cannot be disputed. On important fact to 
remember is that the plaintiff Company 
from first to last has been the owner of- 
these lands on the Record of Rights, and , 
that there is no entry of any sort or kind 
in favour of the defendant Company. There- 
fore what I may call the paper title is- 
quite clearly with the plaintiffs, aud under .. 
the Land Revenue Oode it lies on the de- 
fendants to prove .that the entries in the 
Register are inaccurate or insufficient. Tt is 
also equally clear that there never was any 
definite binding agreement which could be 
enforced by, say, a suit for specific perform- 
ance. Admittedly, there was nothing what- 
ever in writing: the date of the alleged ar- 
rangement we donot know: and the terms we 
do not know because nothing definite about : 
the rent was ever fixed. Therefore, it is 
clear that the learned Judge was right in 
holding that there is no ordinary contract 
here which the defendants can enforce in 
the ordinary way. 

The defendants say. that we ought to infer 
a permanent tenancy at à proportionate rent 
for thisland as compared with the whole 
]and comprised in the head lease, but as 


"S (1865) 1 H. L. 129; 12 Jur, (w.-&) 506; 14 W, R, 


; 249 R. R. 543. 


- 


correct. 
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far as that proposition is concerned T 
think it is unsound, Their main case is 
really based on this that there was here a 
license under the Indian Easements Act 
which cannot be revoked so far as regards 
buildings, Alternatively they rely on adverse 
possession. 

I will take the point about adverse pos- 
Session first. The defendants put it for- 
ward not only as regards the built on land, 


but also as regards the open land. Ido not. 


pronon to go in .detail into the evidence 
ere. 
was quite correct in his judgment that no 
claim for adverse possession was made out as 
regards either of these lands. To my mind 
itis clear that the occupation was at the 
most permissive, viz., by the common agent, 
Whether that common agent had power to 
grant that permission is another matter, but 
I am satisfied that there was no adverse 
possession here. As regards theopen field, 
the evidence which the learned Judge ac- 


cepted is that the plaintiffs also deposited 
‘articles on this field. Consequently there 


ies no exclusive possession by the defend- 
ants, < 

As regards the buildings I agree with the 
learned Judge that it is not proved that 
these buildings were erected prior to 12 years 
before suit brought. I attach particular 
importance to the fact that in my judgment 
the defendants have deliberately suppressed 
their account books. - The engineer Barjorji 
Ex. 53, admits that the books. wil show 
when the construetion of the tank and the 
godowns commenced. This is no -doubt 
Tbe godowns occupy a strip of 
land some 345 feet long by 85 to 42 feet in 
breadth, The tank itself which is under- 
neath & part of that strip is 155 feet long 
by. 32 to 40 feet wide and 10 feet deep. It ia 
common ground that that large building re- 
quired even in those days a substantial ex- 
penditure; and of course it must: bs in the 
defendants’ books, Those books will show 
when that expenditure was incurred. To 
my mind it is clear that if those books could 
show that the expenditure was incurred, 
say, in 1907 and 1908 (which is the date the 
defendants’ witnesses give), those accounts 


: would undoubtedly have been put forward. 


As. it is, the defendants’ witnesses were 
cross-examined on these accounte, but the 
defendants never produced them. Accord- 
ingly, I would unhesitatingly draw an in- 
ference under s. 114 (g) of the Indian Evid- 
ence Act that if those books had been pro- 
duced, the result would have been unfavour- 
able to the defendants, ~ ~~ aes 


win April 19047. sh 
that this statement ofan earlier building . 
in fact.it was easy for the de- . 


In my opinion the learned Judge. 
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We also get this that the Municipal per- 
mission to build (Ex. 81) was only given 
That also tends to show 


was false. 
fendanis' witnesses to antedate the building 
by two years or so, On the other hand, 
when it came to cross-examination on cer- 


evidence of Barjorji's brother to the effect 
that this building had not been erected at 


the time when he completed his apprentice- 


ship in 1909 or thereabouts. 


There is another point to which I attach : 


importance, and that is that Maneklal, when 
he made astatement to the arbitrators, Ex. 69- 
II-A, stated that: “The field bearing Survey 
No. 210 belongs to the Motilal. Hirabhai 
Mills.” “There are a water reservoir aud a 
godown built thereon'by the Gujrat Ginning 
Mills.’ Lower down he says: “the whole 


ofthe said field should be caused to: be 


transferred to the name of the Gujrat Gin- 


ning (Mills) at cost price." That, to my . 


mind, isa clear acknowledgment that even 


at that late date the ownership of this field . 


was with the plaintiffs and not with the 
defendants. 


J, therefore, respectfully agree with the | 
learned Judge on the question of advérse . 


! 


kang 


tain details, their evidence was shaken. - 
.The learned Judge preferred to accept the : 


possession as to all the lands in dispute, | 


So this 


s. 54 of the Indian Easements Act :— 

"The grantofa license may be expresa 
or implied from 
tor." | 

A license is defined in s. 52, viz.:— 

“Where one person grants to another, or 
to a definite number of other persons, 
a right to do or continue. to 
in.or upon the immoveable property 
of the grantor, something which would, in 
the absence ot such right, be unlawful, and 
such right docs not amount to an easement 
oran interest in the property, the right.is 
called a license.” 

Then 8, 60 says :— 

“A license may be revoked by the grantor 
unless . (b) the licensee,acting 
upon the license, has executed a work ofa 
permanent character and incurred expenses 
in the execution. ” | 

Stopping there, there is no doubt that the 


defendant Oompany have erected a work 


disposes of the open land, : 
because it is clear that if any license : 
was ever granted as regards this land, that . 
license could be and has been revoked. 

Turning next to the built on land, the . 
-crux of the case to my mind is that under 


the conduct of the grans . 


.do .- 


Agd ^ 


ofa permanent character and incurred ‘ex- 
penses in the execution. But have they 
done so ‘acting upon the license, and can 
wé hereinfera license from the conduct 
of the grantor ? Now, who is the grantor 
here? It must, I think, be the plaintif 
Oompany and not merely their agents be- 
cause s. 53 contemplates that a license is 
to.be granted “inthe circumstances and to 
the extentin and to whichthe grantor may 
transfers his interests in the property affected 
by the license." The agents had no interest 
in this property in their own right. The in- 
terest in the property belonged to the plain- 
tiff-Com pany. | 
‘The practical difficulty then is one which 
I have experienced before in dealing with 
Indian limited liability Companies, viz., 
that a practice has been established by 
which in effect their affairsare managed by 
: what are called Secretaries, Treasurers and 
Agents. You have a limited liability Com- 
pany with a Memorandum andits Articles of 
Association provide for Directors, but over 
and over again those Directors are mere 
dummies, and substantially all the powers 
are vested in these so-called agents. To such 
a length is this carried by some practition- 
‘ers that clauses are inserted in the Memo- 
randum providing for the agency firm being 
agents, [remember in one case, for 999 
years and so on. The practical result is 
that the agents imagine that they are quasi- 
proprietors of the Company and that the 
legalentity of the Company and its Direc- 
tors donot really matter. This has led to 
much legal trouble in India, and, in my 
opinion, it willlead to more trouble still in 
various ways unless that practice is modified, 
Even the learned Judge,jf I may say so with 
all respect, fell into an error here, because 
the lease he directed to be granted was to 
be given by one set of agents to an other, 
Now turning to the evidence of the old 
agents, as I have already said ' Mansukhbhai 
died in 1913: soheis not available. His 
son Maneklal has not gone into the witness- 
box. One ofthe old agents Jamnabhai is 
examined, and in weighing his evidence one 
must remember that he was examined on 
commission by the defendants, and that he 
, was to some degree a hostile witness. That 
` js becauee he had quarrelled with hisnephew 
Maneklal who- was then running the defen- 
dant Company, and because he, Jamnabhai, 
bad sold the agencys of the plaintiff Com- 
pany to outsiders. One may also partly 
.infer this hostility from the strange lack of 
memory which the witness showed in ex- 
gpmination-jn-chief as to many matter 
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which he might fairly have been expected 

to remember. But when it came to cross- 
examination on the other hand, he was far 
more definite, He said :— : 

"Untilthe death of Sheth Mansukhbhai 
the management of the plaintiff Mill, of the 
defendant Mill, the Gujrat Spinning and 
the Purshottam Mill—all these Mills, was 
carried on by Sheth Mansukhbhai, and I 
was working under him in the Gujrat Spin- 
ning. Sheth Mansukhbhai was carrying on 
his management without consulting any 
other person." "n 

Then lower down he says :— 

"No matter as regards this land was 
placed before the Board of Directors." 

That evidence on commission was put in 
at the trial, and yet the defendants pro- 
duced no counter evidence to show that in 
fact this matter of the building of the go- 
down and tank was ever formally before 
the Directors of the plaintiff Company, or 
authorised expressly by them. On the © 
contrary, as I have already said. Maneklal 
does not even go into the witness-box, 

The question, therefore, is what ought 
we properly toimply under s.54? Here was 
a legal entity acting by a Board of Directors 
and under them this common agent; and 
substantially all we have got to go on is the 
fact that these big buildings were undoubt- 
edly erected : that they were erected partly 
in connection with the extension of the de- 
fendants’ Mill, viz, Mill No. 3, and that the 
tank in particular was required for fitting 
an enlarged engine in this Mil] No. 3. 

Before answering that question I propose 
to go tothe alternative case of the defen- 
dants, viz., as to the alleged expectation ' 
induced by the plaintiff Company which 
caused the defendantsto build. Ialso prc- 
pose ío see on what grounds and under 
what circumstances the English Courts 
have felt themselves.able to infer a license, 
or to grantrelief to a person who haserected - 
buildings on the land of another, The 
leading case is Ramsden v. Dyson (1), which 
I have already reierred to, and there the 
judgment of Lord Kingsdown, although it : 
is a dissenting judgment, has been constant- . 
ly cited as being a correct statement of 
i s Law on the point, viz., (page 

10*) :— 
“Ifa man, under a verbal agreement with | 


. & landlord for a certain interest in land, or 


what amounts to the same thing, under an 
expectation, created or encouraged by the . 
landlord, that he shall have a certain inter 
est, takes possession of such land, with the 
*Pege of (1865) IH.L.—[Ed.] ~ U 
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-Consent of the landlord, and upon the. faith 
of such promise or expectation, with the 
knowledge of the landlord, and without 
objection by him, lays out money upon the 
land, a Oourt of Equity will compel the 
landlord to give effect to such promise or 
expectation . . , If, at the hearing 
ofthe cause, there appears to be such un- 
certainty as tothe particular. terms of the 
contract.asmight prevent a Court of Equity 
from giving relief ifthe contract had been 
in writing, but there had been no expendi- 
ture, a Oourt of Equity will nevertheless, in 


‘the case which is above stated, interfere in 


.order to prevent fraud.” 
Then, after referring to certain judgments 
the learned Judge proceeds (page 171*) :— . 
“I do not understand any doubt to have 
been entertained by any of them that, either 
in the form of a specific interest in the land, 


or in the shape of compensation for the ex- 
-penditure, a Court of Equity would: give 


relief, and protect in the meantime the 
possession of the tenant. If, on the other 
hand, a tenant being in possassion of land, 


' and knowing the nature and extent of his 


“a 


interest, lays out money upon it in the hope 
or expectation of an extended term or an 
allowance for expenditure, then if such hope 
‘or expectation has not been created or en- 


-couraged by the landlord, the tenant has no 


claim which any Court of Law or Equity 
can enforce. This was the principle of the 


decision in Pilling v. Armitage (2) and, like 


. founded on plain rules of 


the decision in Gregory v. Mighell (3) seems 
reason and 
justice.” > 

In that particular case the Oourt, with the 


: exception of Lord Kingsdown came to the 
- conclusion that the person who had erected 


‘the building had not entitled himself to the 


. relief sought. Thus at page 142* Lord Oran- 


worth says :— 
“If I had come to the conclusion that 


- Thornton, when he erected his building in 


1837, did so in the belief that he had against 
Sir John an absolute rightto the lease he 
claims, and thst Sir John knew that he was 


, proceeding on that mistaken notion, and did 


not interfere to set him right, I should have 
been much disposed to say that he was 
entitled to the relief he sought. But a full 
consideration of the avidence has not led 
me to any such conclusion. It has failed to 
satisfy mə, first, that Thornton supposed 
that he had against Sir John any absolute 


right beyond that of a tenant from year to. 


(2) (1806) 12 Ves, 78; 8 R. R. 295; 33 E. R. 81. 


* Pages of (1865) 1 H. L.—|[Ed]. 


H 
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(3) (1811) 18 Ves. 328; 11 R. R. 207; 34 E. R. Jl. |. 
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` year; or, secondly, that Sir John knew or 


believed that Thornton was expending hig 
possesg- 
ed such a right;" ME i 

That particular case was one of a large 
building estate in Huddlesfeld, where ten- 
ants-at-will at specified rent had .claimed 
that they had been induced by the action 
of Sir John's agent Thornton to build in 
the expectation that they would be givena 
lease for 60 years renewable. 

Then Plimmer v. Wellington Corporation 
(4) is a case where the equity was applied. 
There the appellant had in effect extended 
a jetty at the request and forthe benefit of 
the Government, and it was -held that the 
original license for erecting a certain 
wharf ceased to be revocable when the jetty 
was extended under the above circumstances. 
At page 712* it is stated:— a 

“Ia the present case, the equity is not 
claimed because the land-owner has stood 
by in silence while his tenant has spent 
money on his land. Thisisa case in which 
the land-owner has, for his own purposes, 
requested the tenant to make the improve- 
ments . . . . Is it to be said that, 
when he had incurred the expenses of doing 
the work asked for, the Government could 
turn round and revoke his license at their 
will.? Could they in July, 1456, have de- 
prived him summarily of the use of. the 
jetty ? It would be in a high degree uniust 
that they should do so, and that the parties 
should have intended such a. result is in 
the absence of evidence, incredible. | 

Then in Attorney-General to Prince of Wales 
v. Collom (5) the .equity was applied in 
favour of the defendant, because the defen- 
dant had established & good equitable 
defence based on estoppel, the expenditure 
on the house having been made to the 
knowledge of the agent to the Duchy and 
on property which the defendant reasonably 
believed to be her own; and that such equit- 
abledefence was good against the Duchy. 
Therel may notice that the findings of the 
learned Judgeare stated at page 199+ where 
Mr. Justice Atkin said :— . 

“Tam satisfied upon consideration of all 
the circumstances that at. the. time that 
Miss Collom was making the alterations in 
question at the house Mr, Richards must 


(4) (1884) 9 App. Cas. 699; 53 L. J. P. C. 104; 51 L. 
T.475: 49 J. P. 116, s 

(5) 1916) 2 K B. 193; 85 L. J. K. B. 1484; 114 L, T 
1121; 32 T.L..R.448. ©... 


. *Page.of. (1884) 9 App. Cas.—, Ed.] 
{Page of (1916) 2. K. B.—[Ed.] 
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- have been awarethat they were being made. 
- Iam quite satisfied that Miss Oollom made 
them thinking reasonably that the house 
“and grounds were her property, and I am 
-also satisfied that no one could have been 


.awarethat she was making them without. 


also being aware that she was making them 
in the belief that she, was spending the 
money on her own property." 

. Mr. Richards, I should mention, was the 
agent of the Duchy, and it was suggested 
that he had acted without authority. Then, 
after citing the principle laid downin 
Ramsden v. Dyson (1) the learned Judge 
said (page 203*) : M 

“It appears to me that all the conditions 
necessary to give rise to this equity exist 


in this case. Mr. Richards knew the real. 


facts throughout, and, though 4 doubt was 
thrown upon his authority, I think thatina 
case whereit can only be contemplated 
that the Duke of Cornwall can act through 
.agents, the knowledge or conduct of the 
agent whose special duty it isto look after 
mine buildings, such as this is, must bind 
. the Duchy, I think the true inference from 
the facts is that knowing the facts he re- 
mained. passive: 1 accept the defendant's 
account of the interview between the defen- 
dant and Mr. Richards in 1911 after the 
expenditure had been incurred.” l 

Next, turning to the Indian cases, it will 
be found in Lala Beni Ram v, Kundan Lall 
, (6) that the headnote runs : 

“Lessors are not estopped in equity from 
bringing ejectment by reason of their tenants 
having erected permanent structures upon 
theland leased in the knowledge of and 
without interference by the lessors." 

That wasacase in which in November 
1858 land was let to certain tenants for the 
term ofthe then current settlement, and 
notice to quit was given in June, 1890. 
Meanwhile buildings had been erected and 
at pave 63} their Lordships says :— 

. “Tn order to raise the equitable estoppel 
- which was enforced against the appellants 
by both the Appellate . Courts below, it was 
incumbent upon the respondents to show 
that the conduct of the owner, whether con- 
| sisting in abstinence from interfering. or 
in active intervention, was sufficient to 
' justify the legal inference that they had by 
plain implication contracted that the right 
..of tenancy under which the lessee original- 
ly, obtained possession of thé laud should 
be charged into a perpetual right of occupa- 

(6) 26 L A. 58; 21 A. 296; 3 O. W.N. 502; 1 Bom. L. 
R. 400: 7 Sar P.C. J. 5234P. O.). 

*Page of (1916) 2 K. B.—[Ed.] . 

1Page of 26 I. A-—[Ed.] 
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tion, Their Lordships have had no difficul- 
ty in coming to the conclusion that the res- 
pondents have failed to discharge them- 
selves of that onus., If there be one- point 
settled in the equity law of England, it is 
that, in circumstances similar to those of 
the present case, the mere erection by the 
tenant of permanent structures upon the 
land letto him, in the knowledge of and 
without interference by his lessor, will not 
suffice to raise the equitable right against 
the latter which has been affirmed by the 
Courts below.” 
. Then their Lordships deal with Ramsden 
v. Dyson (1) and hold at page 65* :— : 
“Acquiescence is not a question of fact but 
of legal inference from the facts so found.” 
Ahmad Yar Khanv. Secretary of State for 
India in Council (7) is a case on the other 


pide of the line wherethe equity was enforced. 


Now thatcase more resembles Collom's case 
(5) because there the plaintiff constructed a 
canal for the purpose of irrigation with the 
sanction and encouragement of the Govern- 
ment, partly on Government lands and 
partly on the lands of private owners under 
the arrangement made with them. Lord 
Macnaghten states (page 2187):— , 
“The principles applicable to such a case 
are nowhere stated more clearly than by 
Lord Kingsdown inthis judgment in the 
case of Ramsden v. Dyson. (1)" 
Then he proceeds to say (page 218T):— : 
“Now, taking all the circumstances into 
consideration, having regard to the per- 
manent character of the proposed work, 
the indefinite amount of the probable 
expense of construction, and the fact that 
the Government encouraged the undertakers 
to acquire the necessary land where the 
line of the canal passed through property 
in private ownership, and also bearing in 
mind the view of the Government at the 
time, as appears from Government records, 
that the work might beleconetrueted and main- 
tained moreeconomically by the Khans than 
by Government, and that it would be better 
to leave the settlement of the country in the 
hands of native chiefs, it seéms to be pretty 
clear that the Government must have 
intended the Khans to understand, and in 
fact must have led them to expect, that all 
Government land required for the canal 
would be made over to them in proprietary 
If the Government had intended 
that at the termination of the period of the 
then current settlement the Government 


(7) 28 I. A. 211; 28 O. 693; 5 0. W. N. 654; 3 Bom. L, 
R. 505; 8 Sar. P. O. J. 39 (P. O.). 


*Page of 261. A.—|[Ed.] 
+Page of 28 I. A.—[ Ed. ^ : Wy eS 
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land required and used for the canal should 
revert to the Government, it is difficult to 
Suppose that the Government would have 
omitted to say so in plain language, or 
that they would have neglected to make 
provision for securing the transfer to them 


ofthe land acquired by the undertakers - 


from private owners." 

There, again, it will be observed that the 
Courts had to arrive ata conclusion in one 
of those difficult cases as to the proper and 
fair inference to be drawn from the action 
of two unbusinesslike parties. 

I now come to another case of the same 
character, but rather nearer the present one, 
viz, Municipal Corporation of Bombay v. 
Secretary of State (8). It was a case 
between the Municipal Corporation and 
Government, where Government had indue: 
, ed the Corporation to give up certain pro- 
perty under the belief that the Corporation 
would get certain other property for a 
lengthy lease on which they could erect 
. certain stables. The Corporation carried 
out their part of the bargain, and gave up 
the land, but Government in the end did 
not carry out their part of the bargain, at 
ab any rate in law, and that was how the 
dispute arose. There was a Resolution of 
Government on the subject, but as Sir 
Lawrence Jenkins held that lands in 
Bombay could only bs legally transferred 
in a particular way, this Resolution of 
Government was not effective for the pur- 
poss. Onthe other hand the arrangement 
like the one we have got in the present case, 
was 80 vague that you could not hold there 
was a definite contract which could be 
enforced, say, ina suit for specifis perform- 
ance, I do not propose to read the 
. whole of Sir Lawrence Jenkins’ interesting 
judgment, but will quote enough to show 
the position in which hefound himself, He 
says, for instance, at page 606*:— 


LÀ 


“But then itis argued that, if the Resolu-. 


tion was ineffective as a disposition, it was 
good as a contraci; that specific performance 
could have been successfully demanded.” 


But he continues:— 

"Still looking at matters as they stood in 
January 1866, the claim for specific perform- 
Oance was open to similar objections: the 
pourt would not have granted specific 
nerformance of a contract for an interest 
tot recognised by the law, and the Resolu- 
tion regarded as a contract was equally open 
to the objection that the statutory formali- 
‘ties had not been observed." 


(8) 29 B. 580; 7 Bom. L. R. 27. 


Then the learned Judge, after stating that 
the plea of estoppel under s. 115 of the 
Indian Evidence Act is distinct from the 
equitable doctrine formulated by Lord 
Kingsdown in Ramsden v. Dyson (1) which 
I have arleady mentioned, and after refer- 
ring to Plimmer v. Wellington Corporation (4) 
and the ease in Ahmad Yar Khan v. Secre- 
trary of State for India in Council (7) 
further says (page 607*:— 

“The question then is whether the facts 
of the case invite an application of the 
principle, and todetermine this calls for a 
detailed examination of those facts. 

»Then after detailing the facts at length he 
came to the conclusion at page 610* that 
this equity had arisen in favour of the 
Municipality, He said:— 

“It is (in my opinion) the reasonable, and 
the only reasonable inference that the 
Municipality gave up the old stables, level- 
led the ground, and erected the moveable 
stables in 1866 in the belief that they had 


against the Government an absolute right 


not to be turned out until not only the 
expiration of six months notice, but also 
other suitable ground was furnished: that 
this belief is referable to an expectation 
created by the Government that their enjoy- 
mentof the land would be in accordance 
with this belief: and that the Government 
knew that the Municipality were acting 
in this belief so created. We have, there- 
fore, in the case the conditions which: 
create an equity entitling the Municipality 
to appeal to the Court for its aid in assist- 
ing them to resist the Secretary of State's 
claim that they shall be ejected from the 
ground." 

Then he adds (page 610*::— — — 

«I do not think it is any objection fo 
that eguity that the interest the Munieipali- 
ty was to have in the land was not or! ginally 
moulded in a form recognised by the law: 
that does not prevent us-from now impos- 
ing such terms as will prevent that which 
a Court of Equity would regard as a fraud, 
and this, as I have already said, ig ihe 
foundation of the jurisdiction invoked. 

Then he says (page 611*):— | 

“In what shape-should effect be given 
to this equity." 

And heeventually came to the conclusion 
that there should be an option to the 
Municipality to take a lease on terms to be 
settled, and if the parties could not agree, 
there must be an enquiry as to the length, 
terms and conditions of the lease, and as 
to what would be a fair and reason- 
able rent for the land. 


#Pages of 29 B.—{&d.} 
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: subsequently to the suit, but we have called 
. for the record, and we find that by a sub- 
sequent consent decree of Apirl. 19, 1907, 
_ in effect certain leases were granted, one 
for 99 years, renewable perpetually and 


' another for 99 years, renewable once. That, . 


therefore, may be regarded as an instance 


“where the Gourt has framed a lease on: 


lines which certainly could not have been 
enforced in a suit for specific performance, 


In other words, it did exercise that very 


unusual jurisdiction of making a bargain 
which. the parties themselves had, not 


Specifically made. Ordinarily this Gourt. 


has said over and over again that it does 


not exist forthe purpose of making a new. 


contract between the parties, but merely 


- to determine and enforce such: a contract, . 


if any, as the parties themselves have made. 
And I would add that this jurisdiction 
being unusual, and that the same time of a 


powerful character must, I think, be exercis- . 


ed with all due discretion, and that looking 
at-the authorities as a whole, it would seem 
that one main ground of it is really to 
prevent what would otherwise be something 


in the nature ofa fraud on the party who 


has erected buildings on the other man’s 
lend and has been led thereto by the 
expectation held out to him. 

There are certain other cases in our own 
Court, viz., Onkarapa v. Subaji Pandurang 
(9), Dattatraya Rayajipal v. Shridhar Nara- 
yan (10) Yeshwadabai v. Ramchandra (11) 
and Jugmohandas v. Pallonjee (12). 

But with all deference Ido not think it 
necessary to go into those cases in any 
detail. The guiding principles are clearly 
laid down in the House of Lords and in 
the Privy Oouncil cases, and, therefore, 
other cases are really applications of those 
principles to the particular facts, and 
naturally the facts in each case vary. For 
instance, in Dattatraya Rayajipal v. Shri- 
dhar Narayan (10) although the decision 
of the Oourt may have been justified on the 
facts before it, it is possible that some 
observations of the learned Judges went 
beyond what could fairly be relied on as 
coming within the principles laid down in 
the House of Lords and Privy Council. 

With those principles then before us, and 
seeing how they have been applied in par- 


4 


(915 B. 71. 
(10) 17 B. 736. 
11) 18 B.66. 
(12) 22 B. 1, 
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ticular cases, what is the proper inference 
that we should draw here, either under the 


indian Easements Act, or under the equit- 


able doctrine of Ramsden v. Dyson. (1) from 
the conduct of the alleged grantor? I think 
the case is near the line, and I confess it 
has caused me a greatdeal of anxiety, . 
but we have had the benefit of a full 
argument extending over some three 
days, andI do notthink -that anything . 
would be: gained by reserving my judg-. 
ment on this point. What finally weighs 
with me most is that in fact there were 
here some three Companies engaged in the 
same general trade—I  mean.the cotton 
trade—and owning adjoining properties 
and having for a long series of years the 
same agents, and that undoubtedly during 
those years matters were carried on to some 
degree for the joint benefit of all the Mille, 


‘without considering very particularly the 


individual rights of each Mill or how 
business arrangements should be clothed in 
legal formin order to carry out the para- 
mount intention, viz, the benefit of all 
the Mills s a whole. ; 

Thus we find that in the statement 
submitted by the plaintiff Company to the 
arbitrators, Ex. 107, at page 163 of our 
paper-book, the plaintiff Oompany deals 
with the question then outstanding of the 
matter of rent fora certain. siding which 
had been demanded by the defendants from 
the plaintiffs. The. explanation is some- 
what lengthy, but the allegation is that the 
siding was taken by the agents for the 
benefit of the Mills, that the agents came to 
an understanding about taking the siding, 
that expenses were incurred proportionately, 
and then it proce eds :— KA 

"The agents themselves used to exercise 
thrift in the matter of expenses in regard 
to all the three Mills, maintain an impartial 
attitude towards all the three Mills and 
(thus) manage things while providing things 
for conveniences (for the same) and they - 
used to publish these matters before . 
meetings. The aforesaid two reasonable 
brothers (that is the agents) who were well 
versed in the ways of the world would not 
separately put all the three Mills to expenses _ 
for the sake of one single thing. They 
would not do such an act as would look 
improper to people and would not take an 
undue advantage. Generally considering 
these and other facts, such demand for rent 
now improperly put forth by one side is 
unjustified. In short the siding jointly 
belonged to all the three Mills, and they are 


. not entitled to demand rent in respect of 


~ 
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the same and the proportionate share of the . 


“ joint- expenses has already been paid 
according to the original arrangements.” . 
Then they. go on to another matter about 
the demand for rent in respect of the gutter. 
Then they also refer to à passage by the suit 


land, and then they come to the’ suit land . 


itself No. 210 in which they say :— 

“The Gujrat Ginning Mills have no right 
of any nature whatever to the landa belong- 
ing to the Motilal Hirabhai Mills. But on 


account of there. being the same agents of . 


both of the Mills and with & view to remove 


. forsome time the inconvenience of the Guj-: 


rat Ginning Mills, buildings for stores and 
small reservoirs were built on lands of our 
ownership on the understanding that the 
Gujrat Ginning Mills should continue to 
pay the Motilal Hirabhai Mills rents in 
respect of the same with due regard to the 
times; that in case the Motilal Hirabhai 
Mills required the lands, then they might 


cause the reservoirs to be filled up and. 


“the buildings to be removed; and in 
case they required the buildings, then they 
might take the same on payment of proper 
price." I | 

At that time, I may. notice the plaintiff 
Company did not demand possession.: they 
only demanded rent. I appreciate that in 
fact rent was never paid by the defendant 
Company, but one cannot shut one's eyes to 


the fact, in view of what is there stated,- 


that there was something in the nature of 
cros3 claims between these two Mills, 
it would appear from the statement I have 
just read, that the plaintiffs had enjoyed 
the use of acertain siding, but that they in 
their turn denied any liability to pay rent 
in respect of it. . 

We have not to decide anything as to this 
siding in the present case, but we have to 
draw as best we can a fair inferencs from 
what undcubtedly took place. And here 
my finding is that the legal: entity and the 
Directors of the Oompany left the common 
agents in charge of the Company's property 
and affairs— some of those Directora being 
also the managing agents—and that having 
regard to the nature of the buildings 
erected, it would be improper for us to 
infer that the legal entity and its Directors 
did not know of what was being done, vi2,, 
that these large buildings were being 
erected on the plaiatiffs land. On the 
contrary, the reasonable inference which I 
would draw is that the erection of thesebuild- 
inga was & part of the arrangement arrived 
at by the then common management of the 


two Mills; that that arrangement was never. 


Aud : 


repudiated by the. plaintiff Company for 
many years; and that even in 1917 it only 
asked that rent should be paid and did not 
demand possession, or challenge the rights 
of the agents to have effected this arrange- 
ment, 

Under these circumstances, I have come 
to the conclusion that the learned Judge 
was right here in holding that there was a 
grant of a license implied from the conduct 
of the plaintiff Company acting by its 


agents, I also think that the defendants 


are entitled to rely on the principle of 
Ramsden v. Dyson (|) which I have already 
referred to. 

Now I should here mention one matter to 
show that it has not been overlooked. 
Ouriously enough, in the lower Court the 
Memorandum and the Articles of Associa- 
tion of the plaintiff Company were not put 
in evidence, nor were the agency terms. 
We have thought it right to call for both, 
and they have been put in here as 
Exhibits, and also the special Resolutions 
which..were subsequently passed dealing 
with the question of agency. There would 
appear to have been some further agree- 
ment between the Company and the agents 
beyond what is stated specifically in the 


Ld 


Memorandum and Articles : but that is not- 


before us. 

Now looking at the Memorandum of the 
plaintifi Company, I agree that specifically 
4t does not give power to sell or let land. 
The Memorandum is in a short old fashioned 
form and one which I personally prefer to 
the modern form containing a long string 
of alleged objects which are really powers 
more than objects and which have often been 
adversely criticised by Chancery Judges. 
Be that as it may, in In. re Kingsbury 
Collieries and Moore’s Contract (13) Mr. 
Justice Kekewich.held thata commercial 
corporation hassuch powers as are express- 


ly or impliedly warranted by its con- | 


stitution. In that case it was held that 
the Company had power to sell land which 
it had acequired, as a power to sell real 
estate ought to be implied from the 
constitution of the Company. 

As then the present Company is given by 
its Memorandum express power to purchase 
land, I think it is implied as part of ita 
constitution that it has power to let the land 
and if necessary also to sell it. Then if one 
turns to the Articles, the Directors are given 
power by Article 8 “to do all works mention- 
ed in the Memorandum of Association." 1 


(13) (1907) 2 Ch. 259; 76 L. J. Oh. 469; 96 L.T, 829; 
14 Manson 212; 23 T. L. R. 497, ; Wi 
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think that would extend to all powers fairly 
implied from what is mentioned in the 
Memorandum. Next if one turns to the 
agents, they are given very wide powers 
of management. These are supplemented 
by special Resolutions which referred to 
' certain other special Resolutions which are 
not before us. It is clear that in fact the 
agents managed with the acquiescence or 
approval of the Company all its affairs at 
all material dates. 

Under these  cireumstances I do not 
think it can fairly be said that the agents 
were acting outside the scope of their 
authority in what they did. It is of course 
difficult to speak of a legal entity in the 
same way as a human being. A legal 
entity can only act by its Directors and 
agents, But even there I think that the 
' legal entity must be taken to be aware that 
these buildings had been erected through 
its common agents and, therefore, must 
ratify what was thereby done, even though 
possibly it might have been contended that 
that action was not within the four corners 
of the express authority conferred upon the 
agents in the Articles of Association. I 
have dealt with this point on its merits 
without prejudice to the argument of the 
learned Counsel for the defendants that this 
Oourt had no right to take up that point. 
It is fair to say that if had never been 
specifically urged either in the pleadings,or 
the issues, or the Memorandum of Appeal, 
that the common agents were acting ultra 
vires,or beyond the scope of their authority 
in granting the particular permission or 
particular user of this land and buildings 
in the way they did. 


Moreover, it is not alleged that in what 
“the common agents did they were commit- : 


ting a fraud on the plaintif Company. It 
must be taken,- I think, that they acted as 
they thought in the best interests of allthe 
Mills of which they were the common 
agents: and when one considers what a 
comparatively trifling rental value this 
‘land had at that time, there is really no 
, ground for imputing anything in the 
nature of financial fraud in this case. 

The result then in my judgment is that 
‘the learned Judge arrived at a correct 
. conclusion in finding that the plaintiffs 

succeeded as regards the open land and 
failed as regards the built on land. I think 
he also arived at a correct conclusion on 
the small piece of land. Ten square yards, 
on which. the defendants erected a steam 
chest after the suit had been filed. But 
as to the terms of the lease which should be 
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granted by the plaintiff Company to the 
defendant Company, I wish to hear Counsel 
not only as to the length ofthe term, but 
also as to the rent, Similarly, we will hear 
Counsel later on the question of costs. 

Murphy, J.—The parties to this 
dispute are two Mill Companies ab 
Ahmedabad. Their premises adjoin each 
other, and the matter of difference between 
them is as to the title to and possession of 
a piece of land measuring 8,361 square yards 
out of Survery No. 210 of Shahr Kotdain 
Ahmedabad. 

The history of this survey number is that 
it was originally owned by a Mahomedan, 
who,on March 24, 1893, executed a per- 
manent lease in favour of: the plaintiff 
Company. The heirs of the original owner 
have also since mortgaged the annual rent. 
payable to them to the same Company for 
Rs. 5,000. Originally the plaintiff Company 
does not seem to have made any great use 
of the land in suit except for stacking coal, 
timber and other similararticles. Ultimate- 
ly, about 1,580 square yards were used by 
the defendant Oompany, whose premises | 
adjoin this strip, for constructing a large 
tank and godowns at what must have been 
considerable expense. They also appear to 
have stored miscellaneous articles on the re- 
mainder of the 8,361 square yardsin suit, and 
after the suit had been filed, they erected a 
steam chest and a shed on another 10 square 
yards. The plaintifi-firm claimed posses- 
sion of the Jand with the tank and buildings 
on it, and also asked for an injunction to 
restrain the defendant firm from obstructing 
them in the use of the remainder ofthe 
land and the removal of the steam chest and 
shed over it, and possession of that por- 
tion of the survey number also. ‘The 
defendant-firm pleaded that they held under 
an oral assignment, or, in the alternative, 
that their possession had become adverse 
to the plaintiff Mill. A third suggestion, 
made at the trial, as appears from the 
judgment of the learned Subordinate Judge 
es that they were licensees of the plaintiff 

rm, < | 
It was on these allegations that the 
parties went to trial. The learned Subordi- 
nate Judge found in favour of the plaintiff 
Company as regards the open land and 
that used for the steam chest. I think there 
ean be no dispute about the land used for 
the purpose of the steam chest, for it was 
only t&ken possession of very recently, and 
no question of thelicense, or of adverse 
possession can arise, while it is admittedly 
within Survey No. 210, which: belongs to 
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the plaintiff-firm. As to the rest of the 
open land; there is no evidence of any 
oral assignment of a portion of the 
permanent lease to the defendant firm. At 
the best, all thatthe defendants can prove 
is that they used to deposit certain un- 
used pieces of machinery, coal, ete., on it. 
I think it has been correctly found that 
"the plaintiff Company also made similar 
use of the portion of the same plot of 
land, and, on the evidence, I agree with 
‘the learned Subordinate Judge that no 


adverse possession has been made out by : 


the defendant firm against the plaintiffs. 
The defendant Company's acts on this land 
could only have been done on sufferance, 
‘or by license, and this being so, and the 
defendants having no title, they cannot, I 
think, resist the plaintiffs’ claim to the 
. open land, for their acts being based ona 
license, such a license would not fall under 
cl. (a) or (b) of s. 60 of the Indian Ease- 
ments Act, and so may be revoked, either 
expressly or by implication. I think that 
_the plaintiff Company is clearly entitled 
to the relief granted them as to this land. 

The remaining dispute is as to the 1,580 
square yards on which the defendants’ 
buildings stand. The defence here is 
similar to that in the case of the open 
land, that is to say, that it has either been 
held on an assignment ofa portion of the 
permanent lease, or by adverse possession. 
The plea of adverse possession depends on 
when the buildings in question were put 
up, and this plain :fact obviously could 
have easily been proved by the defendant 
Company from their books, for thé costs 
must necessarily have been debited in the 
accounts. But these accounts have never 
been produced, and the permission to 
build on the land granted by the Munici- 
pality was given in April, 1:09, though 
the defendants’ evidence is to the effect 


that the building was put up two years. 


earlier, I think that, in the circumstances, 
an adverse inference can safely be. drawn 
against the defendant firm to the effect that 
the evidence they have failed to produce 
would have been against their interest, and 
thatthe buildings were put up inside the 
period of limitation. 

I now come to the other ground on 
which the defendants base their case. There 
is no direct evidence of any assignment, 
such as is referredtoin the written state- 
‘ment, and if it was oral, it would in fact 
involve other difficulties, Mr, Thakor's 
argument was that his clientes could only 
be trespassers, lessees, or licensees. That 
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they were trespassers, is no one's case. 
There being no evidence ofa lease, his 
conclusion was that they were in fact 
licensees, 

Mr. Coyajee, for the plaintiff firm, has 
argued that in the circumstances, there 
being no possible grant or grantee, the 
defendant-firm could not be considered to 
hold. this land in the character of licensees, 

The facts are, that at all material times 
the agents of both these Companies were 
the same, and the business of both was 
carried on by the late Sheth Mansukhbhai 
Bhagubhai who seems to have treated 
these two Mills, anda third one, more or 
less as a joint concern. In fact, what 
appears to have happened is that Sheth 


. Mansukhbhai, as the managing agent of 


the defendant Company, built the godowns 
and the tank on plaintiff Company's land, 
as if those two Companies were joint owners. 
The diffieulty now is to disentangle the 
confusion which has resulted. For the 
two Companies are distinct legal entities, 
and the land in suit indubitably belong- 
ed fo the plaintiff Company. We are in 
consequence faced with the problem of 
what is the correct inference to be drawn 
from these facts. There is no reason to 
think that the late Sheth Mansukhbhai 
was acting in any other than what he 
considered to be the best interests of both 


. the Companies in question, and I think we 


must assume that, as managing agent o 
the plaintiff firm he “granted, a license F 
the defendant Company touse the former 
Oompany'sland for the purpose of putting 
up these buildinge, probably with the 
intention of later adjusting matters be- 
tween the two Oompanies—an intention 
which he unfortunately never carried out. 
1 think that on these facts we may, under 
s. 94 of the Indian Easements Act, imply 
a license, which in this case, since it was 
to erect buildings of a permanent character. 
would fall within the terms of s. 60 (b) of 
the Act, and could not be revoked. i 
'. For these reasons I believe that the 
original Court's decree in favour of the 
plaintiff Company, except as to posses- 
sion of the tank and building, is correct 
and that it should be confirmed as proposed 
in my Lord the Chief Justice's judgment 
[The remaining {portion of the judgment is not 


A. | Appeal dismissed, 


4 
t 


` tion of genuineness—Duty of Court. 
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^ BOMBAY HIGH COURT. 
` LETTERS Patent APPEAL No. 69 or 1927. 
August 9, 1929. 
Present:— Mr. Justice Madgavkar 
and Mr. Justice Murphy. 
MANSUKH PANAOHAND SHAH 
AND OTHERS—PLAINTIFFS—APPELLANTS 
VETSUS 
TRIKAMBHAI IOHHABHAI PATEL 
DREFENDANT— RESPONDENT. 
Bombay Land Revenue Code (Act V of 1879),s. 88 
(2)—Presumption of permanent tenancy —Old tenancy 


— Evidence showing tenancy originated after land- 
lord's tenure—Presumption, whether rebutted—Infer- 


" ence of permanency—Question of law—Evidence Act 


(I of 1872), s. 90—Ancient documents—Presump- 

The question of permanent tenancy, though it is to 
be decided on facts, is a legal inference from facts and, 
therefore, a question of law, which it isopen to con- 


ider in second appeal. [p. 492, col. 2.] 
E Dino Mal ati Sagar(l)and Rama Ranchhod 


v. Abdul Rahim (2), referred to. 


2 a : 
| San cement of rent, the presumption that he isa 


, perio 


a 


4 


a 
t‘ 


In the case of documents more than thirty years 
old, the genuineness of which is disputed, it is neces- 
gary, for the Courts to consider the evidence 
external and internal of the document in order 
to .enable them to decide whether in any par- 


ticular case they should or should not presume proper | 


ienature and execution. [p.493,'col.2.] _ 
P" Uggrakant Chowdhry v. Hurro Chunder Shickdar (4) 


and Govinda Hozra v. Protap Narain Mukhopahhya | 


(5), referred to. 
In the case of a permanent tenancy the onus ison 


' the landlord to prove aright to enhance by agree- 


ment, by usage or otherwise. [p. 495, cols. 1 & 2.] 
Where atenancy was [nearlya century old, there 


. was no satisfactory evidence of its commencement or 


intended duration and during this long period there 
was nodemand for enhancement or attempt to 
eject: 

"Held, that there wasa presumption under s. 83 (2) 
ofthe Bombay Land Revenue Code that the tenancy 
was a permanent one. [p. 494, col, 2.] | 

Obiter.—W here a tenant has been in occupation for 
eriod of nearly a century without disturbance or 


manent tenant can hardly be defeated from the 


Eun lefact that the owner is able to produce his own 


simp 


. title-deed, which may be years before. On the 
"other hand, “in the absence of 


| documentary evi- 
dence, difficult to procure in the case of ancient 
tenancy, itisnot enough ifthe landlord proves that 


. the tenancy, notwithstanding its long duration, com- 
ced at. a definite date, meaning thereby not the, 


men 
day, month and year, but at least an approximate 


d when it began andnot merely large periods 
such as twenty-five years or thirty years between 
which it began. [p. 495, col. 1.] 


Letters.Patent Appeal against a decision 
of Mr. Justice Crump dismissing Second 
Appeal No, 358 of 1927, from the decision 
of the Assistant Judgeat Nadiad, in Appeal 
No. 161 of 1926, reversing that of the Sub- 
ordinate Judge at Porsad, in Civil Suit No. 
315 of 1924. | | 

Mr. H. C. Coyajee (with him Mr. B. D, 
Mehta), for the Appellants, 
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Mr. H. V. Divatia, for the Respondent. -. 
JUDGMENT.—The question. in this 
appeal was, whether the defendant-respon- 


. dent was a permanent or merely an: annual 


tenant of the plaintiffs-appellants, The 
trial Court held in favourofthe plaintiffe- 
appellantes and the District Court in favour 
The plaint- 
ifs appeal was summarily dismissed . by 
this Court and the present appeal is unde 
the Letters Patent. ; ; 

The question of permanent tenancy, 
though it is to be decided on facts, isa 
legal inference from facts and, therefore, a 
question of law, which it is open to consider 
in second appeal: Dhanna Mal v. Moti 
Sagar (1) and Rama Ranchhod v. Abdul 
Rahim (2). 

The history of the land is as follows :— 


It was alleged by the appellants, but not 
admitted by the respondent, that the 
original title to the land vested in the 
respondent's ancestors and that they made 
a gift of it for their spiritual benefit to the 
ancestors of the vendors of the appellants, 
who were Brahmin priests. The appellants 
set up such a documentof gift Ex. 80, pur- 
porting to have been made in 1798 A, D. 
The respondent challenged its genuineness. 
From 1825 onwards the titleof the appel- 
lants’ predecessors as owners is, however, 
not contested. The fieldin question was 
known as "Rayanwalloo" and is so shown 
in the village register. Though from 1825 
onwards the ownership was that of the 
ancestor of the vendor ofthe appellants, 
the cultivation was with the ancestors of 
the defendant-respondent. In 1877 the 
Government issued a sanad in respect of 
this present inam land wherein the holder 
is shown ‘as  lehharam Ratneshwar, the 
ancestor of the vendor of the appellants, . 


In 1907 before the agency of the Record 
of Rights . was elaborated to its present 
extent, that record Ex. 64 shows in column 9 
as the Khatedar Gor Hargovan Makan, the 
father of the vendor of the plaintiffs- 
appellants, and in column 12 the cultivator 
is shown as Valand Khoda Natha, a witness 
in: this case. Itis common ground that in 
that year the land was actually cultivated 
by Khoda Natha, but each claims him as 


(1) 101 Ind. Cas. 355; 29 Bom. L. R. 870; 52 M. L.-J 
663; A. I. R.1927 P. O.102: 31 C. W.N. 677; (1927) 
M. W N.481; 39 M. L. T. 161; 8 Lah.573; 26 L. W. 


634; 95 A. L. J. 959; 28 P. L. R. 658; 54LA.178 .- 


45 B. 


A A 


(oy v. | 
yo?) S9Ind.Oas, 278; 22 Bom. L. R. 1214; 


d 
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his own direct tenant. The respondent iu 
support of his claim sets up a rent-note, Ex. 
42, which bears, however, a date nearly a 
month later than the date ofa rent-note as 
stated in the Record of Rights, Ex. 64. 
Khoda Natha states that he wasa tenant of 
the respondents. 

‘In 1923, the Brahmins sold the land under 


a deed, Ex.60,to the appellants. Apart” 
from this question of whether in “1907. 


Khoda Natha was a tenant of the appellants’ 
predecessor or the respondent, it is not 
seriously disputed thatthe respondent. and 
his ancestors have throughout been holding 
this land as tenants under the appellants’ 
predecessors. 

On the question of the genuineness of the 
two documents Exs. 80 and 42 the two lower 
Courts have differed. The trial Court held 
Ex. €0 to be genuine and Ex. 42 to be 
fabricated and the lower Appellate Court 
held that Ex. €0 was fabricated and Ex. 42 
genuine. The trial Court in holding its 
view in regard to these documents’ relied 
on the view of this Court in cases, such as 
Chikko v. Shidnath (3), held the presump- 
tion of permanent tenancy under the second 
clause of s. 83 of the Bombay Land Revenue 
Code was not open tothe respondent, and 
allowed the claim awarding Rs. 40 as rent 
for the two bighas of landin suit, The 
lower Appellate Court held that Ex. 80 was 
not genuine and Ex. 42 was and that the 
presumption under the second: ‘clause of s. 
83 applied and the respondents were  per- 
manent tenants, only liable to pay,as stated, 
Rs. 2 Babashahi, 4, e., Re. 1-8 to the plaint- 
iffs-appellants. It is necessary, therefore, 
at the outset to consider the genuineness of 
these two documents, Exs. 80 and 42. 

‘The applicability of s, 90 of the Indian 
Evidence Actin regard to these documents 
and particularly in regard to Ex.80 has 
been discussed. The law islaid down in 
cases such as  Uggrakant Chowdhry v. 
.Hurro Chunder Shickdar (4), regarding the 
caution to be exercised in making the 
presumption under s. 90 of the Indian 
Evidence Act, which the Court maybut is 
not bound to make, merely because of the 
alleged ageof the document. The difficulty, 
on the other hand, of proving execution of 
ancient documents and the reasons 
in favour of such presumptions 
where small doubt exists as to their 
genuineness are set forth in cases such as 
Govinda Hazra v. Protap Narain Mukho- 

(3) 66 Ind. Oas. 315; 24 Bom, L. R, 226; A. I, R, 1922 
Bom. 25; 46 B, 687.. ` oe 


(4) 6 C. 209, 
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padhya (5). The law on the point has been 
laid down by their Lordships of the Privy 
Council in Shafiqunnissa v. Shaban Ali 
Khan (6). In the case of documents more: 
than thirty years old, the genuineness of 
which is disputed, it is necessary, there- 
fore, for the Courts to consider the evidence 
external and internal of the document in 
order to enable them to decide whether 
in any particular case they should or should 
not presume proper signature and execu- 
tion. 

It is the appellant’s own case that their ven- 
dors who lived at a village about four miles ; 
away from the land left the management ` 
entirely to the respondent, who lived in 
that village and that they entrusted all 
the papers relating to the land in the 
custody ofa déceased police-patil, whose 
widow was unable to place them in pos- 
session of any of these documents. The 
single exception to this, according to the 
appellants, was the document, Ex. 80 
which wasin their possession and which 
they made over to the appellants when 
about a year after the sale-deed Ex. 60° 
the appellants came and asked them for 
any documents relating tothe land. This 
document. Ex. 80 has no where been 
referred in any of the village registers, or - 
in the sanad or the Record of Rights, There 
is no reference to it even in the sale-deed, 
Ex.60 of 1923. There is thus no refer- 
ence to it during the century between the © 
alleged deed of gift and the sale-deed to 
the appellant, nor is it clear if the appel- 
lante’ vendors had it, why it was not 
referred to in the sale deed or made over ' 
to the appellante. 

Further, as the learned Assistant Judge. 
has pointed out, the field in suit is referred 
to in Ex. t0 as "Bhadiu" perhaps. mean- 
ing field where rice was cultivated. On 
the other hand, in all the other documents ` 
such as Exs. 40, 41, 46, 63 and 64, whether 
village register, sanad or Record of Rights 
from 1825 to 1907, the field is consistent- 
ly referred to by the name of “Rayanvalu,” 
the name Bhadiuw occurring for the first 
time in the respondent's rent-note Ex, 4z 
of 1917 and being repeated in the appel- 
ants sale-deed Hx. 60 of 1923. Without 
attempting to enter inio minute exami- 
nation of the document itself, we are of 
opinion that on the face of it the document 


" does not appear to bea document which 


is one hundred years old. It is, in fact, 


(5) 29 C. 740. | P 
(6) 26 A. 581; 6 Bom. L. R. 750; 9 0. W. N. 105; 7 O, 
C. 290; 31 I A, 217; 8 Sar, P, O. J. 674 (P, C.) 
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in & far better state of preservation than 
the document Ex. 42 of 1907 put forward by 
. the respondent, which the trial Court was 
unable toaccept as genuine. On the whole, 
therefore, we agree with the lower Appel- 
late Court that there is considerable doubt 
as to the genuineness of the the document, 
Ex. 80. l a 
..As regards the document; Ex. 42, its 
genuineness is supported by ihe evidence 
of the tenant Khoda Natha and one of the 
attesting witnesses besides the respondent 
himself. Itis common ground that Khoda 
Natha was the person who aetually culti- 
vated the land, According to the appel- 
lants’ own case the management was left 
to the respondent, and no reason is shown 
why in this particular year that manage- 
ment should have been taken out of the 
` respondent's hands and Khoda Natha him- 
self placed in possession as a tenant direct 
of the appellante’ predecessors. The only 
difficulty with regard to Ex, 42 is the differ- 
ence in its date as compared with the 
date of the rent-note in theRecord of Rights, 
Ex. 64. That single circumstance is, in our 
opinion, insufficient as against the evidence 
adduced. On the whole, therefore, we 
agree with the lower Appellate Court 
and not with the trial Court and hold 
that the document Ex. 42 is genuine. It 
is conceivable, particularly in 1907, when 
the Record of Rights entries were not 
‘exact, that the khata being admittedly 
with the appellants’ predecessors and 
Khoda Natha being the person in actual 
cultivation of the lands, the fact that 
Khoda Natha held, not under the khatedar, 
but under the respondent, escaped notice 
and was omitted from the Record of Rights 
These conclusions are corroborated to a 
certain extent by Ex. 43, a similar rent- 
note for 1908 produced by the respond- 
ent. 

If Ex. 80 is not genuine,.then the origin 
of tke title of the appellants, much less 
the commencement of the respondent's 
tenancy is not proved. The respondent's 
tenancy is nearly a hundred years old 
prior to the suit. There is no satisfactory 
evidence of itscommencement and there is 
no such evidence of its intended duration. 
Moreover, 8s against the sum of Hs.2 
Babashahee rent set up by the respondent, no 
consistent rent on the other side was set up 
by the appellants, apart from the evidence 
of one witness that Rs. 30 was paid in one 
sear. It is important to note that through- 
out this long period of a century no demand 


for enhancement and no attempt to eject. 
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the respondent or put inany other tenant 
was ever made. 
two years after the sale by the Brahmins to . 
the appellants Banias. Onthese grounds, 
holding that Khoda Natha was a tenant of 
the respondent, the respondent is entitled. 
to the presumption in the second clause of 
8, 83 of the Bombay Land Revenue Code: © 
Manekial v. Ba? Amba (7). 

But, even if onthe view of the lower Court 
Ex. 80 is genuine, we are of opinion that 
that Court was wrong in inferring that the 
respondent's tenancy also must have dated 
from 1798. That inference does not neces- 
sarily follow. In this view, strictly speaking, . 
it is unnecessary for ustoexpress an opinion 
as regards a certain difference of view on ` 


the construction of B.83 of the Bombay . 


Land Revenue Code. The question has been 
well-stated by Fawcett, J, in Narayan v. 
Pandurang (8),and shortly put, is whether 
the word ‘commencement’ in the second 
clause must be taken to mean a definite 
point of time or whether it can be extended 
toalonger period, which might even be 
twenty or thirty years, or whether if the . 
landlord proves the commencement of his 
own title and the tenant admits holding as 
tenant of that landlord, because the tenancy 
has necessarily commenced after the date 
of the landlord's title, that evidence suffices 
to defeat the presumption asto the perman- 
ent duration ofthe tenancy. It was held 
in Hari Vasudeo Atri v. Tukaram (9) : 
that the mere fact that the tenancy 
came into existence since the beginning 
of the landlord'stenure does -not prevent 
the application ofs. 83 of the Oodein cases ` 
in which owing to the antiquity of the 
tenancy no satisfactory evidence of its com- 
mencement is forthcoming. That was & 
case of agrant in 1724 of an unoccupied 
land by. a Miraspatra, the tenant having 
been in actual cultivation for a period of 
ninety years, Similarly, the tenant was 
entitled to the benefit of s,83in Ram- 


chandra: Narayan Mantri v. Anant (10). 


Some doubt, however, was cast on the last 
case and it was explained by Macleod, C. J., 
sitting singly in Sidhanath v. Chiko (11) 
where, however, the tenancy was held to 
have commenced in the year 1905. In appeal 
it was held by Shah and Pratt, JJ., in Chikko 
v. Shidnath (3) that the fact thatthe tenancy | 


) 59 Ind, Gas. 751; 22 Bom. L. R. 1394; 45H © 
350. i 


(8) 76 Ind. Cas. 71; 24 Bom. L. R. 831 at p. 834; 47 B. 
4; A. I. R. 1922 Bom. 402, f 
(8) (1893) P. J. 323. 
. (10) 18 B. 433 at p. 436. 
(11) 63 Ind. Oas. 935; 23 Bom, L. Rs 933, | 


Such a claim is only made |. 
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commenced fafter a definite date after the 
landlord's title began was sufficient to defeat 
the presumption under 8.83, a view not 
easy to reconcile with the earlier two judg- 
ments stated above. To the same effect is 
the judgment of 4Pratt and Fawcett, JJ., in 
Narayan v. Pandurang (8) where the difficulty 
was elaborated by Fawcett, J., as also in 
Ramchandra Trimbak Mantri v. Daitu 
Rama Patil (12). 

The question, no doubt, presents some 
difficulty and in our view that Ex. 80 
is not proved to be genuine, it is not neces- 
sary for us to express a definite opinion. 
But, obviously the Legislature intended to 
lay down a general rule in view of the ex- 
istence of two sets of facts at the time of 
the enactment and toa large extent now. 
Permanent tenancy very often exists, par- 
ticularly in Gujrat and Kathiawar, without 
a document, But, on the other hand, an 
annual tenant is often allowed to hold over 
without the original rent-note being renew- 
ed. To axclude the latter class of cases 
and to include the former, presumably 
s.83 (2) was enacted in its present form. 
It appears to us that where, as in the 
case of Hari Vasudev Atri v. Tukaram 
(9) the tenant has been in occupation 
for a period of nearly a century with- 
out disturbance or enhancement of rent, 
this presumption that he is a per- 
manent tenant eun hardly be defeated from 
the simple fact that the owner is able to 
produce his own title-deed, which may be 
years before, as in that case. On the other 
hand, in the-absence of documentary evi- 
dence, difficult to procure in the casa of 
ancient tenancy, it is not enough if the 
landlord proves that the tenancy, notwith- 
standing its long duration, commenced at 
a definite date, meaning thereby not the 
day, month and year, but at least an ap- 
proximate period when it began and not 
merely large periods such as twenty-five 
years or thirty years between which it 
began. Such an approximate point of com- 
mencement might be sufficient to defeat 
the presumption of a permanent tenancy 
which might otherwise be made. 

As regards the right to enhance rent, 
even wherethe respondent is held to be a 
permanent tenant, it was held by this 
Court ia Giriappa Subanna v. Govindrao 
Ganrao (13) that in the case of a 


permanent tenancy the onus is on the: 


(12) 91 Ind. Cas. 347; 27 Bom. L. R. 1258; A.I. R. 
1926 Bom. 55. 

(13) 91 Ind Cas..314; 27 Bom. L. R. 1336; 49 B. 902; 
p» I. R, 1926 Bom, 52, 
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landlord to prove -a right to enhance 
by agreement, by usage or otherwise, No 
such right has been proved in the present 
case. The lower Appellate Court was, there- 
fore, in our opinion, right. 

“In the result, therefore, we dismiss the 
appeal and confirm the decree of the lower 
Appellate Court with costs. 


A. Appeal dismissed. 


BOMBAY HIGH COURT. 
O1vin REFERENCE No, 18 or 1928. 
July 31, 1929, 

Present:—Sir Norman Kemp, Kr., Acting 
Chief Justice, and Mr. Justice Murphy. 
PARSU DHONDI-—APPLICANT 
versus 
Tas TRUSTEES or Tar PORT or 
BOMBAY —Or»poxukNT, 

Workmen's Compensation Act (VIII of 1928), s. 2 (1) 
(n), Sch. II, item No. ó—Injury while stacking bale, 
shed—Right to compensation—‘For the. purpose of’, 
meaning of. 

The intention expressed in item No. 5 in Sch, II of 
the Workmen's Compensation Act is to restrict the 
rights of compensation to workmen who are injured 
while they are actually engaged in loading, unload- ' 
ing orcoaling a ship. 

Where a workman was injured while he was stack- ` 
ing some bales in a shed alongside a wharf and it did 
not appear thattheship which was tocarry them 
was then being loaded: i 

Held, that he was not entitled to compensation 
under 8.2, (cl) (1) (n) read with Sch II, item No. (5) > 
of the Workmen's Compensation Act, 


Oivil reference wade by the Acting Com- 
missioner for Workmen's Compensation 
Bombay under s. 27 of the Workmen's Oom- 
pensation Act, VIII of 1223. 

Mr, A. A. Adarkar, for the Applicant. 

Mr. O'Gorman (with him Messrs, Little & 
Co.,) for the Opponent. 

JUDGMENT. 

Kemp, Actg. C. J'—T his is a reference 
under the Workmen's Compensation Act 
VIILof 1923. The applicant one Parsy 
Dhondi was employed by the Port Trust on 
June 23,1928, to unload bales of cotton 
from a Railway wagon standing in the Vic- 
toria Docks and to take them to a shed 
adjoining the wharf. From his evidence it 
appears that he was arranging the bales in 
the godown and that whilst he was stacking 
them one of the bales fell down and he sug- 
tained a fracture which is deaeribed in the 
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medical evidence as & simple fracture of 
the. middle third left leg (both bones), 
Under these circumstances he sought com- 
pensation under s. 2, cl. (1) (n) read with 
Sch, II, item No. 9, of the Act. The joint 
effect'of that section and sub-section and 
item No. 5 in the Schedule is that the 


workman must be employed for the purpose: 


of loading, unloading or coaling any ship. 
His injury occurred not whilst he was en- 
gaged in any such duty but whilst stacking 
the bales in the shed. It is not suggested 
he was injured whilst the bales were in 
process of being loaded on to theship. The 
intention expressed in item No. 5 in Sch. II 
is to restrict the compensation to persons 
who are occupied in the actual present ope- 
ration of loading, unloading or coaling. 
- That this is so is further borne out by the 
Government Notification which, since the 
Act, extended the right to compensation to 
cases where the person injured is engaged 
in loading, unloading or fuelling a ship in 
any harbour, roadstead or navigable water 
(see Government Notification, dated July 
15, 1927, published in the Bombay Govern- 
mant Gazette, part. I, page 1978). Bec- 
tion: Tof Act V of 1929 amended cl. 5 of Sch, 
II and extended thé protection to a person 


whd is employed for the purposs ofloading, ` 


unloading; fuelling, constructing, repairing, 


demolishing, cleaning or painting any ship . 


ofwhich:hé is not the master or a member 
of the crew. "These tend to show. that the 
intention of the Legislature was that the 


in the act of loading, ete., the ship: -Un der 
these circumstances, 1 am'of opinion, in this 
case the applicant has no right to compensa- 


tion under item No. 5, Sch. II, of the Act. Nor. 


do I think the words " for the purpose of" 
“in that sub-clause extend the benefits of the 
Act to him. Itis unnecessary to consider 
how far, if at all, the Act applies to any one 
who is not actually concerned in handling 


4 


cargo, etc. 


The construction of item No. 5 of Sch. II 
is a question of law although no question 


of jaw appears to have "been specifically 
framed in the Commissioner's reference 

unless it isintended to be included in the . 
issue which he has framed stating the facts — 


of the case. I would answer the issue—" Was 
“the applicant at the time when he met with 
the accident engaged. for the purpose o 
loading a ship"—in the negative. - " 


“No order as to costs. Mr. O'Gorman for : 
tie Port Trust says that the Court may rest- 


PARSU DHONDI v, TRUSTEES, PORT OF BOMBAY, — 


193 I, C. 130 


assured that the trustees will consider the 
applicant's case sympathetically. 


Murphy, J.—The workman in this case 
was injured while stacking certain bales in 
a shed alongside the wharf in the Victoria 
Docks, Bombay, Itis contended before us 
that the words “for the purpose of" un- 
loading, loading, etc, which{are to be found 
in Sch. IL (5) of the Workmen's Compensa- 
tion Act VEIL of 1923, should be interpreted 
very Jiberally, and as implying a wider 
meaning than had the word “in” been used: 
in their place. But it seems to me that such 
a meaning cannot be read into them and . 
that the expression ' for the purpose of" 
used in this connection means the same 
thing ag" in" and that. other words would 
have been used had it been intended to 
include a man, injured while engaged in pre- 
parations for the purpose of ultimately, 
loading bales on to a ship. In fact the same 
argument might be used to apply to the 
case of every person engaged in working on 
such bales at any one of the many steps 
which intervene from where the bales are 
pressed in the mill to where they are stack- 
ed ready for loading into aship, “and it is 
clear that a line must be drawn somewhere. 
I think that the meaning ofthe term used 
is clear, and that protection under the Act — 
is meant for the workmen who are actually 
engaged in the process of handling the bales 
so as to transfer them from the wharf to the 


. hold of a ship which isactually being loaded. - 
person injured should be directly concerned 


But the workman in question was only stack- 


_ingithe bale in a shed and it does not appear’ 


that the ship which was to carry them was 
then being loaded, Iagree with the answer 
proposed by the learnedjOhief Justice to the 
question in the reference and think that the 
claimant cannot be awarded compensation 
in this case, 


A, Answer accordingly. 


a D 


, Of State for India (5), 


-There is no provision in the City.of Bombay Police. 
, Aetas tothe mode of serving an order in writing 

‘under s. 23 (3) of the said Act 
- order may be proved by circumstances which give rise 
to an inference that the accused had such knowledge. 


" beating the drum 


> 8.28 (3) of the City 


‘to an. assembly or procession 


'Spieuous places in the offices 
.Were served on the 


. penalty, 
.new offence is 


'penalites as 


“punishable under's. 127 of 


BOMBAY HIGH COURT, 
ORIMINAL APPLIOATION FOR REVISION | 
No, 250 or 1929, 

August 5, 1929, 
Present:—Mr. Justice Patkar and. 
Mr. Justice Wild. 
BHALCHANDRA TRIMBAK 
RANADIVE—Aoovusezp. 

versus 


l EMPEROR— Opposite Potty, 

City of Bombay Police Act (IV of 1902), ss. 23 (8), 
89 (3), 127, 184, 187—Order prohibiting meetings— 
Power of Commissioner of Police to prohibit meetings 
in private places—Order under s. 28 (2)—Mode of 


..promulgation—Inference of knowledge from circum- 


stances—Disobedience of order—Punishment under 
$. 188, Penal Code—Statutes—Offences under special 
and general Acts—Unlawful assembly . to disobey 


‘lawful order—Complaint from public servant, whe- 
‘ther necessary—Penal Code (Act XLV 


of 1860), ss. 
40, 141, 188. 

The words ‘any assembly or, procession’ in s. 23 
(3) of the City of Bombay Police Act are not restricted 
in a public place, 
but are wide enovgh to include an assembly in a 
private place. [p. 498, col. 2.] 

A Oommissionerof Police can lawfully promulgate an 
order under s. 23 (3), City of Bombay Police Act, if in 
his opinion such an order is necessary for the preserva- 
tion of the public peace or safety, but if he has manifest- 
ly abused his 
his discretion fairly and 
honestly. [p. 499, cols. 1 & 2.] 

- Sharp v. Wakefield (4) and Bhagchand v. Secretary 
referred to. . 


but:knowledge of the 


[p. 499, col 2; p. 500, col. 1.] 

Where such an order was promulgated 
and reading 
minent places and copies 


by 
it out at pro- 
were posted at con- 
of the accused and 
president, secretary and mem- 
bers of the union to which the accused belonged: 
Held, that the service was not irregular and an 


-inferénce that the accused had knowledge of the 
: order may be made. |p. 500, col. 1.] 


In order that the disobedience of an order under 


of Bombay Police Act may 
amount to an offence under s. 18x, Penal Oude, it is not 


necessary that the accused should intend to produce 


arm or contemplate his disobedience as likely to pro- 
duce harm. It is sufficient if he knows of the order 


- and his disobedience produces or is likely to produce 


harm. [p. 501, col. 1.] 


;, The distinction between a Statute creating a 


new offence with a particular penalty and a Statute 
enlarging the ambit of an existing offence by 
including new acts, within it with a particular 
1s well-settled. In the former case the 
punishable by the new penalty only; 
it ig punishable also by all -such 
sas were applicable before.the Act to the 
ófence in which it is included. .[p. 502, col. 2.) 
Conséquently, though the disobedience of an 
order of the Police Commissioner under s. 23, 
gub-s. (3). City of Bombay Police Act, is an offence 
the Act, it would be equally 
188 of the Penal Code if all 


in the latter 


punishable under s; 
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powers the Court has power to say 
'- that he has not exercised 


“between the Chawls, 
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the conditions laid down by that section are fulfilled: 
[p. 503, col. 1.] 


Ifan accused person is charged for an offence 
‘under s. 188, Penal Code, the Court cannot take 
cognisance of the offence, except on the complaint 
of the public. servant whose order .was. disobeyed 
but if the offence charged is unlawful assembly to 
commit an offence under s: 188, Penal Code, no’ such 
complaint is necessary. [ibid.] NAN 

Oriminal application for revision from 
‘convictions and sentences passed by: the 
Presidency Magistrate, Fifth Court, Bombay. 

Mr G. N. Thakor, (with him Messrs. A. R. 
Gadkari and V B. Karnik), for the Accused. 

Mr. Velinkar (with him Mr. B. G. Rao, 
Assistant Government Pleader), for the 


Orown. 


JUDGMENT. : 

Patkar, J.—In this case the two accused 
are members; of the managing committee 
of the Girni Kamgar Union. Accused No. 
2 is also a secretary of the Union and the 
editor o? the newspaper Kranti, which 18 
theorgan of the Girni Kamgar Union. On 
July 12, 1929, the Commissioner of Police 
issued a. notification, Ex. A, under sub-s, 
(3) of s. 23 of the City of Bombay Police 
Act IV of 1902 prohibiting the president, 
the secretary, the members of the managing 


" committee, and tlie members of the Girni 


Kamgar Union, from holding, convening or 
calling together any assembly of mill-bands 
or employees of the Textile mills of Bom- 
bay for one week from the date of. the 
order. The notification was duly published 
in the mill area in the evening of the 12th. 
On July 13 in the morning Superintendent 
Mr. Spiers got a copy of the hand-bill, Ex. 
O, purporting to be signed by six persons 
including the accused inviting the strikers 
to a tend the meeting for women at 3 P. M. 
and for men 8t5 P. M. and directing that the 
meeting should not be stopped even if the 
Police or anybody else made any illegal 
attempts to break the meeting, and the 
work of the meeting should be carried on 
even ifany arrests were made, Mr. Spiers 
went to the Kumbhar Ohawl at about 3-30 
p,m, with the Ohief Presidency Magistrate 
and the Oommissioner of Police, A number 
of people were collected in the open space 


of Police, Mr. Kelly, asked both the accused 
whether they had convened the meeting 
and both of them admitted that they had 
convened the meeting. The Commissioner 
then told them that the meeting was illegal 


-and in contravention of the order-issued by 


him. They said they had takenthe best 


legal advice as regards the order and con- 
l jasad it illegal. Mr. Dastur, the Chief 
"Presidency Magistrate, then intervened and 


1 
LI 
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informed them that as long as they did not 
get a decision from the Court they were 
defying the order by holding the meeting, 
and that the Police were determined to 
. disperse the meeting if they did not disperse 
‘themselves. The Ohief Presidency Magis- 
trate suggested that the proper course for 
them would be toget themselves arrested 
and get thecase decided in Court: The 
accused alter some hesitation agreed to the 
suggestion of Mr. Dastur. They were then 
arrested under the ordera of the Ohief 
Presidency Megistrate, Accused No, 1 
then addressed the meeting and informed 
the Commissioner that he had advised the 
members to disperse and not to hold any 
meeting till the case was decided. The 
audience dispersed and both the accused 
were reléased on their own recognizances. 
The accused were placed before the Presi- 
dency Magistrate, Fifth Court, Mr, Jungal- 
wala, and tried for an offence under s. 143 
of the Indian Penal Code of being 
members of an unlawful assembly. The 
learned Magistrate, after considering the 
whole evidence, convicted the accused 
under s. 143, Indian Penal Code, and sen- 
tenced them to six weeks’ rigorous im- 
prisoment and a fine of Rs. 200 each. 


It is urged on behalf of the accused that 
assuming that the common object of the 
assembly was unlawful onthe ground that 
it was to commit an offence under sg. 127 of 
the Bombay Act 1V of 1902 of breach or 
disobedience of an order of the Commis- 
sioner, under s. 23, sub-s. (3), the offence 
under s. 1&8 was not referred to in the 
charge. The present is a summons case 
and under s. 242 of the Oriminal Procedure 
Code itis not necessary to frame a charge 
The trend of the examination and cross- 
examination of the witnesses on behalf 
of the prosecution clearly shows that the 
common object of the assembly alleged 
against the accused was an offence under 
8. 188 of the Indian Penal Code. Mr. 
Spiers in his evidence stated that he 
had attended’ meetings held by the 
strikers and the burden of the speeches 
was: "Don't go to work, don’t let others 
goto work"; and the result was, obstruc- 
tion, annoyance, and serious injury to 
workmen going to work in the mill area 
as wellas on other work, end this resulted 
on danger to life and human safety, e g., 
the safety of the shop-keepers and others. 


It is urged on bebalf of the accused 
ihat the order passed by the Commissioner 
if -Police under 8.22, sub-s, (3), was not 
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an order promulgated by public servant 
lawfully empowered to promulgate such 
order within the meaning of s. 188, and 
that any assembly or procession referred 
to in sub-s. (3) of s. 23 referred to an 
assembly in publie street or place where 
the publice have right to go, and reliance 
is placed on sub-s, (1) of s. 23 where the 
processions and assemblies in public streets 
are referred to. The words “any assembly 
or procession" are very wide and are not 
restricted to an assembly or procession in & 
publie place or street. Though processions 


and ageemblies in street are referred to in cl. 


(a) of sub-s. (1) of s. 23 there is no limita- 
tion placed on “any assembly or proces- 
sion” in güb-s. (3) of s. 23. Section 23, sub- 


B, (1), cl. (f) refers to a nuisance in any 


place including a private place, and gives 
the Comnissioner power to summarily stop 
the nuisance caused by the continuance 


.of music or other such sounds on account ` 


of the serious illness of, or' because it 
seriously interferes with the reasonable 
occupation of, any person resident or law-. 


-fully engaged in the neighbourhood. Similar- 


ly, s. 23, sub-s. (2), el. (e), would include © 


‘anything, prohibited’ by the clause, being 
.done in à private place, l 
&. (1), gives the Commissioner of Police 
power to temporarily close or take posses- 


Section .21, sub- 


sion of any building or place and to 
exclude all or-any persons -therefrom ‘in 


-certain contingencies. Section 26, sub-s, 


(1), may also in certain cases refer to the 
exercise of the power oi the Commissioner 
in private place. The special orders pre- 


‘scribed by Ohap. III of the Police Act 


are not confined to public street, or places. 


It is urged on behalf of the Crown that 


the place where the meeting was held was 
an open space between two chawls and 
fell within the definition of “street” in s. 3, 
cl. (i) of the Bombay Act IV of 1902. But 
Mr. Spiers has admitted in cross-examin- 
ation that the place where the meeting 
was held was a private place. It is urged : 
on bebalf of the accused that s. 23 was 
taken from the Madras Act which referred 


toan assembly in a public place. We 


have to construe. the words as they appear 
in ‘the gection, and think that the words 
used in sub-s. (3) of s. 23 are wide enough : 
to include an assembly at the place 
where the meeting was held on July 13, 
1429. ]Itisa question for the Legislature 
to.consider whether tbe Commissioner of 
Police should have the power to prohibit 
any-aSsembly. or procession, whether in à 


-z 
" 
p 


1231, C..1830: 
It is- further urged -on "behalf of the 
“accused that the condition prescribed by 
Bub-s. (3) of s. 23 wasnot fulfilled and that the 
prohibition was not necessary for the pre- 
servation of the public peace or public 
safety, and that the order.was passed by 
the Commissioner of Police as the accused 
. objected tothe presence ofthe Police as 
reporters at the meetings of the Girni 
Kamgar Union. 
of the Orown and it has also been held by 
the Magistrate that the sole discretion to 
be exercised in such cases is that of the 
Commissioner of Police and that the only 
condition precedent tothe valid issue. of 
such an order is that it shall appear, not to 
the Magistrate but to the Commissioner of 
Police, that such prohibition is necessary 
‘for the preservation of the public peace 
or public safety, and reliance is placed on 
the decision in Emperor v. Shivial Motilal 
. (1). Public authorities even acting within 
. the defined limits of their powers must not 
. conduct themselves arbitrarily or tyrannical- 
_ly: Nagar Valab Narsi v. Municipality of 
Dhandhuka (2). In the case of Duke of 
Bedford v. Dawson (3) Sir George Jessel, M. 
R., held that the public body are to . be the 
Judges subject to this that if they are 
manifestly abusing their powers, the Court 
.will say thatit is not a fair and honest 
judgment and will not allow it, In Sharp 
MER id (4) it was held that (page 


“.. discretion’ means when it is said that 
something is to be done within the discretion 
of the authorities that that something is to 
. be done according to the rules of reason 
.and-justice, not according to private opinion; 
according to law, and not humour. It is 

to be,not arbitrary, vague, and fanciful, 
.but legal and regular. And it must be exer- 
cised within the limit, to which an honest 
man competent to the discharge of his office 
ought to confine himself.” See Bhagéhand 
. v. Secretary of State for India (5). In the 
present case on the evidence, I think the dis- 
cretion was exercised by the Commissioner 
‘of Police not merely on the ground of 
-the objection tothe presence of the Police 
reporters at the Girni Kamgar Union meet- 
` ings, but for the preservation of the public 

D o Ind. Cas. 860; 12 Bom. L. R. 126; 34 B. 346; 

ll Gr, L. J. 270. 


(2) 12 B. 490. . | 
(3) (1875) 20.Eq. 353; 44 L. J. Oh. 549; 33 L. T. 
(4) (1891) A. C. 173; 60 L, J. M. C. 73; 64 L. T. 180; 
9 W. R.551: 55 J. P.197. - 2 


5) 90 Ind. Oas. 13; 26 Bom. L.R. 1 at p. 48; A. L 
' R: 1924 Bom. 1; 48 B. 87. | 
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peace and public safety.. I think, therefore» 
that the order passed by the Oommis- 
sioner of Police under s. 23, sub:s.- (23) of 
the Bombay City Police Act. IV of 1902 
was lawfully promulgated within the mean- 


ing of s 188 ofthe Indian Penal Code. 


It is furtherjurgedthat the order promul- 
gated under s. 23, sub-s. (3), ought to have 
been individually served on the accused, 
and reliance is placed on the decisions in 
the cases of Reg, v. Sukar Budhia (6) and 
Queen: Empress v. Anant Shitaram Kulkarni 
(7). The learned Magistrate held that the 
manner in which such orders should be 
promulgated is laid down in e. 137 of the 
Act. It appears that s. 23, refers in sub- 
B. (1) to orders eithérorally or in writing, 
in sub-s. (2) to a notification publicly pro- 
mulgated or addressed. to individuals, in 
sub-s. (3) to an order in writing prohibitin 


any procession, and in sub-s. (4) to-a public 


notice, The distinction between a notifica. 
tion, an order in. writing, and. a public 
notice has been emphasized in. s., 38 of the 
Act. Section 137 refers only to & public 
notice mentioned in sub.s. (4) of s.. 23. ‘It 
is conceded on behalf of the Crown that 


8.137 would not apply to. an order in writ- 


ing under sub-s. (3) of s. 23.. Exhibit A is 


-described asa notification: but it is really 


an order in writing within the meaning ‘of 


sub-s. (3) of e. 23 of the City of Bombay. . 


Police Aet. Thereis no provision in thé 
Act as the mode ofserving such an order 
in writing. Under s. 134 no order shall be 
deemed illegal, void, invalid or insufficient 
by reason of any defect of form or publica- 
tion or any irregularity of procedure. The 
order in writing is not, therefore, vitiated 
by the description as a notification. The 
order in writing bas been proved under 


8.123 0f the Act by the Commissioner of 
‘Police who proved that he drafted the 


order and sentit to the Times Press to ‘be 
printed, and that order was Ex. A, and 
that the original was signed by him. Tha 
learned Magistrate observed in his judg- 
ment that both Mr. Kelly and Mr Spiers 
proved that the accused discussed the order 
Ex. A with the .Ohief Presidedcy: 
Magistrate, Mr. Dastur, and admitted that 
they were aware of the order. 'Theevidence . 
on this point is not free from doubt, and the 
admission referred to by the learned Magis-. 
trate may be with reference to the order 
Ex. 1 which was intended tobe, but was: 
not in fact, issued, It appears, however, 


(6) Rat. Un. Or. Cas, 30, 
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‘that the accused were in possession of Ex. 1 
which was intended to be, but was not in 
fact, issued by. the Police Commissioner. 
The accused No.1 stated that Ex. 1 
was obtained by him from aman on the 
Fergusson Road. The Oommissioner of 


Police is of opinion thatas Ex. J was nct: 


circulated, the copy of the order reached 
the accused in a manner in which it ought 
motto Have reached. Exhibit A, on the 
other hand, was notified in a publie man- 
ner. The Police Constable Gangaram 
Bhawoo, proves that it was ‘promu!- 
‘gated by beating the Bataki from Dadar to 
Kalachowkifrom 8'P Įm. to 8-45 P. m. on the 
12th, and while beating the Bataki he read 
‘out the order Ex. Ain Marathi. The Bataki 
‘was beaten atthe foot of the Curry Road 
Bridge about 200 yards from the ' Kumbhar 
‘Chawl where the meeting was held, and also 
‘at the offices of the Girni Kamgar Union at 
Naigaum and Poibawdi. Mr. Cooper proves 
‘that the English and vernacular copies ‘of 
‘Ex. A were pasted'at conspicuous places in 
‘Laxmi Cinema, Lalwadi, Sewree and 
Poibawdi, and on. the morning of the 13th 
he accompanied Mr. Spiere to the Girni 
Kamgar Union office at Poibawdi where Mr. 
Spiers served Ex. A on the general secretary 
of the Union who signed Ex. B, a copy 
‘of Ex. A,on the reverse. The copies of the 
order were pasted on the doors of the office 
‘of the Girni Kamgar Union and -also’ on 
either side of the entrance, There is, there- 
fore, considerable force in the remark of the 
learned Magistrate that accused No. 1 who 
‘had managed to obtain a copy of the 
order, Ex. 1, of which no one in Bombay 
‘was aware, could not be ignorant about 
the order, Ex. A, which had been widely 
broadcasted on the 12th and the 13th. 
Having regard to the provisions of s. 134, 
cl. (2}, and s. 69, el. (3), of the Criminal 
‘Procedure Code, and s 89, cl. (3), of the 
"City of Bombay Police Act, the service 
‘on the president, ihe secretary, the members 
of the Managing Committee and the 
members of the Girni Kamgar Union, of 
the order, Ex. A, in the way in which it was 


done in the present case was not irregular. 


"n ‘Reg. v. Sukar Budhia (6) ihe place 
"where the order was stuck up was a burial 
place, 
the accused, there would be conclusive 
‘evidence of the knowledge of the order, But 
"the knowledge can be brought home to the 
‘accused either by actual service of the notice 
or may be proved by circumstances which 
would clearly show.or give rise to an 
inference that the accused. had such 
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knowledge. Itis permissible for & Court 
of fact to draw an inference as to knowledge 
from the proved circumstances in the case 


including the fact of the accused's residence 
‘at the place whera the order was published, 


or the accused being members of an “in- 
eorporated body on. which such an order was 
served. See Ram Das Singh v. Emperor (X). 


Having regard to the facts and circumstances 


proved in this case, I think that there are no 
adequate grounds to differ from the view of 


the learned Magistrate that theaceused had 


knowledge of the order, Ex. A. La 

‘It is further urged that it is not proved 
in the case that the disobedience of the 
order of the Commissioner of Police would 
cause or tend to cause danger to human 
life, health or safety, or cause or tend to 
cause a riot oran afiray. The statement 
in the judgment of the learned Magistrate 
with reference to the incident of. July 12 
that both the aceused were arrested, and 
briekbats, stones and all sorts of miseiles 
were thrown from Kumbar Chawl is not 
supported by any.evidence on the record 
of this case. It appears that in the morn- 


ing of July 13, 1929, Superintendent Spiers 


received acopy of a hand-bill, Ex. O, pur- 


‘porting to be signed. by both the accused 


and other persons inviting the strikers to 


‘attend the meetings at Kumbar. Chaw), 


Ourry Road, and directing that the meet- 


ing should not be stopped even if the 


Police or anybody else made any illegal 
attempts to break the meeting, and. that 
the work of the meeting should be carried 
on even if ‘arrests wera made, There is 
no evidence that the accused. got Ex. G 


printed, but it is clear from the evisence 


of the Commissioner of Police, Mr. Kelly, 


that both the accused admitted that they 


had convened the meeting. It would not, 
therefore, be unreasonable to assume that 
the accused were some of the persons who 
issued ‘the circular, Ex. O. There was 
sufficient time since the morning for 
accused, if they intended, to 
stop the meeting. It appears from the 
evidence of the Commissioner of Police that 
the meeting was dispersed after the ac- 
cused addressed the meeting. Mr. Spiers 
in his evidence stated that since the ad- 
private meetings of the Girni 
Kamgar Union there had been an .increage 
in crime and produced a list, Ex. H, show- 
ing the number of cases as they stood at 
the Bhoiwada Police Station seventeen daya 
before June 25, 1929, from which date the 


(8) 99 Ind. Cas, 36: 54 C. 159; 44 O.L.J, 250; Ap 
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private mest- . peron v. Abdul Hamzd-(10):. The common. 
Or object of the assembly in this case was to., 
commit an: offence within the meaning of 
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Girni. Kamgar Union. held. 
ings, and another list, Ex, 1, which showed . 
the number of cases at the. same. Police. 


Station. for seventeen days since the ad-. 


vent of the private meeting, in order ‘to: 
invite the. Court to draw an inference that 
there. was an increase of cases of assault, 
intimidation, stone throwing and other. 
cognizable cases during the latter period. 
The ‘prosecution also. put in Bx, D, a. list 
of cognizable cases in. the ‘mill area from 
May 1 till July 11, and another list Ex. F.. 
showing the complaints.recorded.in the none. 
cognizable register in the mill- area dur- 
ing the same period, and according to 
the view of the Magistrate crime ‘had. 
considerably increased since the advent of 
the private meetings. There is some force 
in the contention on behalf of the. ac- 
cused that it may be coincidence that the 
crime increased after the holding of private 


meetings by the Girni Kamgar Union, and: 


the learned Magistrate has not gone into 
the question as to whether the churges were 


real or false and resulted in acquittals,. . 


Having regard to the circular. Ex, O, and 
the admission of the accused that they 
convened the meetings, there is adéquate, 
ground for drawing the inference that the 
accused knew that the disobedience of the. 
order of the Commissioner of Police would: 
at least result in a conflict with the Police. 
Bee Bhure Mal v. Emperor (9). 


The explanation to s. 188 says that itis. 
not necessary that the offender should.in- 
.tend to produce harm or contemplate his 
disobedience aslikely to produce harm. It 
is sufficient that he knows of the order 
- which he disobeys and that his- disobe- 
dience produces.or is likely. to produce. 
harm. We think, therefore, that the dis- 
-obedience of the Police Commissioner's 
order under s. 23, sub.s. (3) of the City of. 
Bombay Police Act, in this case fulfilled 


_all the conditions necessary to consitute - 


. an offence unders. 188 of the Indian Penal 
Code. | E. 


Iiis further urged on behalf of the accus- 
ed' that the offence created by the dis- 
obedince of the order under s. 23, sub s. (3), 
constituted a new offence; and should have: 


-el. (3) of s: 141 of the Indian Penal Code. . 
Under.s. 40 of the Indian Penal Code, the. 


word "offence" ins: 141. means:the thing 

punishable under the special or. local law. 
if it is punishable under such law with im- . 
prisonment for a term of six. months or. 
upwards whether with or without fine. . The . 
offence: of disobedience of. an order. under. 
s. 23, sub-s. (3), of the Police Act, is punish- ; 
able under s. 127 with imprisonment which ' 
may extend to one month or with fine and . 
would not, therefore, be included in the 

word “offence” in the,third clause of s. 141, 

The offence which is alleged to be the com- , 
mon object of the assembly in the present., 
ease.to commit is.an offence under 8. 188 of 

the Indian Penal Code, and would come. 


within the first clause of s. 40. In Emperor . 


v. Abdul. Hamid {,0) Mullick and Coutts, 
JJ , declined to interfere with the order of. 
acquittal of the lower Oourt on the ground 
that there was no evidence on whichit 
could be held thai the common object of the. 


.unlawfulassemby.was to disobey a lawful . 


order as contemplated by s. 188 of the Indian . 


Penal Code. Das, J., however, on.a consider- 
. ation of the authorities came .totheconclusion : 


that the accused could not be convicted under, 
the Indian Penal Code for an offence.com- 


. mitted under the Police Act, . 


In Institute of Patent Agents v. Lockwood’ 
(11)it was held that the offence of practis- 
ing as a patent agent without being on the. 
register was a new ofience and punishable. 
with a liability to £ 20. penalty, and that 
the mode of procedure and the amount of 
penalty are often regarded by the Legis- 
tature as of.the utmost importahce when 
they are creating new offences, and the law 
would, contrary to their intention, be most. 
seriously modified ifit were held that the 
party committing a breach of that which 
for the first time is made an oifénce were 
to subject himself by so doing to proceedings, 
of the description which might result in 

1ittal to prison. ee 
in the Een case the offence, of disobe- | 
dience’of the order of the Commissioner of 
Police under s. 23, sub-s. (3), ig made an 


been dealt with as'an offence under s, 127 . offence under e. 127 of the Police Act and is | 
of the Police Act and not as an offence ^ punishable with imprisonment, Section 131 
under the Indian Penal Code; and reliance - aor | NM < 
* 5 pue © s » = ter ti 154 t le 165 167: 3 p: 
is placed on the decision of Das, J., in Em- (10) 68 Ind. oe: a ud U P. Ln (Pat.) 79; 23 

i L T. 585; (1922) Pat. 274: . 
| i Cr. L. J. 625; A. 1. R. 1923 Pat. 1; 1 Pat, L. R. 199 Or. 


eve ! -63 L. J. P. O. 74; 21 ` 
1) (1894) A. O. 347 at-p. 361; 63 L. J.P. Ó. 74; 21 
p Aoi of e 61; 31 Sc, L. R. 942; 2 Sc, L. T. 106, 


ud . - ' : , 
D 


(9) 73 Ind. Oas. 801; 45 A. 526 at p. 528; 


ALR: 
1923 All. 606; 24 Or. L. J. 689, PUE 
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that;— . 
* Nothing in this. Act shall be construed 


to prevent any person from being prose-. 
_ cuted'and punished under any other enact- 


ment for any offence made punishable by thia 
Act, or from being prosecuted and punished 


under this Act, for an offence punishable : 


under any other enactment; Providedt 
all- such cases shall be subj ét. to the 
provisions of s. 403 of the Code of Criminal 
Procedure." 

Unger the General Olauses Act X of 1897, 
8, 26— 


ae Where an act or omission con- 
stitutes an offence under two or more 
enactments, than the offender shall be liable 
to- be , prosecuted and punished under 
either or any of those enactments, but 


shall not- be liable to be punished twice: 


for the same offence," In Reg. v. 
Charles, J., observed (page Tei) "- 


"The inquiry to which I have to address 
myself is—first, whether the offence charged 
is. a statutory’ offence simply; secondly, 


. whether, if it be so, the Statute creating the 


offence has prescribed: a ` particular 
Kan A s xe ps as to Ex a na 
ely or by implieatio 
indictment. y imp n the remedy by 
the offences under a special 
under .the Indian. Penal. Code ds 
in accordance withthe Criminal Procédure 
Code, and there is no special prccedure 
prescribed for an offence under s. 127 of the 
Police Act fordisobedience of an order under 
s. 23, sub-s.(3). Ifthe Act had provided a 
special procedure for recovery .of the 
penalty by aspecialtribunal set up under the 


Act, the matter would have been different. - 


. In Craies on Statute Law, 3rd iti 
(19257, it is laid down as follows en 505): 
‘Also where a Statute makes a new 
offence which was in. no way prohibited 
by,the Common Law, and appoints a pecu- 
liar manner of proceeding against the 


offender, as by commitment, or action of 


debt,or information, etc., without mention- 
ing an indictment, it seems to besettled to 
this day that'it would not maintain an 
indictment, because the mentioning the 
other. methods of proceeding seems im- 
vliedly to exclude that of 
Yet it hath been adjudged that if such 


Vs 


(12) (1891) IQ. B: 747 at p. 754; 60L. J: M. O. 124: 


` 64 L. T; 394; 17. Cox. O. C. 278. 
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-of ‘the City of Bombay Police Act says 


the Indian Penal Code. 


"Tagore Law Lectures 1901, page 218. 


indictment. 
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. Statute give a recovery by action of debt, 


bill plaint, or information, otherwise, it 
authorises a proceeding by & way of indict- 
ment. Also, where a: Statute adds @ 
further penalty for an offence prohibited 
by the Common Law, there can be no doubt ' 
but that the offender may still be indicted, if 
ge prosecutor think fit, at the Common 
saw.” 

Reference is then made to s. 33 of the 


Interpretation Act ‘of 1889 which corres- 


ponds tos. 131 of the Police Act and s. 26 - 
of the General Clauses Act X of 1897, and 
itis observed (page 206) :— 

“ Where new created offences are only 
prohibited by the general prohibitory 
clause of an Act of Parliament, an indict- 
ment wil lie; but where there is a pro- 
hibitory particular clause specifying only | 
particular remedies, then such particular - 
remedy must be pursued, for otherwise’. 
the defendant would be liable to a double 
prosecution: one upon the general pro- 
hibition, and the other upon the particular 
specific remedy." 

The law on this point is enunciated in - 
Halsbury’s Laws of England, Vol. XXVII, 
pp. 188 to 190, paras. 370 to 373. i 

The disobedience of an order under sg. 23, 
sub-s. (3), is an offence under s. 127 ofthe 
Police Act. It is notan offence under 
It would bean 
offence under s. 188, Indian Penal Oode, 
only if it satiefied the conditions |laid down 
in 8. 188. | 

The distinction between a Statute creat- 
ing a new offence with a particular penalty 
and a Statute enlarging the ambit of an 
existing offence by including new acts 
within it with a particular penalty, is well- 
settled. In the former cases the new 


‘offence is punishable by the new penalty 


only; in the latter it is punishable also by 
all such penalties as were applicable before. 
the Act to the offence in which it- is includ- 
ed. See Bonnerjee’s Interpretation of 
Deeds, Wills and- Statutes in British India, 


Jn Lowe v. Dorling (18) Farwell, 
L. J. observed (page 784*;: “Now, the 
distinction bétween a Statute creating a 
new offence with a particular penalty 
and & Statute enlarging the ambit of an 
existing offence by including new. acts 


‘within it with a particular penalty is 


well-settled. In the former case the new. 


(13) (1906) 2 K. B. 772; 75 L. J. K. B. 1019; 95 L, T. > 
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offence is punishable by the new penalty 


only; in the latter it is punishable also. 
were applicable. 
before the Act to the offeneé in which it is. 


by all such penalties as 


included. The rule was recognised by Lord 


Mansfied in R. v. Wright (14), and in a note. 


10:2 Hawkins’ Pleas of the Crown (1824 Edi- 
tion), page 290, is thus' stated :— 

. “ The true rule seems to be this : 
the . offence was punishable before the 
Statute prescribing a particular method of 
punishing it, then such particular remedy 
is: cumulative,,,and does not take away the 
former remedy ; but where the Statute only 
enacts, ‘ that the doingan act, not punish- 
able before, shall for the future be punish- 


able in such and sucha particular manner,’ 


there it is necessary to pursue such par- 
ticular method, and not the Common Law 
method of indictment.” 

In the present case, the offence of dis- 
obedience of an order duly ipromulgeted by 
a public servant under certain prescribed 
conditions was an offence under s. 188 of 


the Indian Penal Code ; and s. 23, sub:s. (8),. . 


enlarged the ambit of the existing offence 
under s. 188 of the Indian Penal Code by 
including an act prohibited by s. 23, sub-s. 
(3) of the Bombay QOity Police Act within 
it. I think, therefore, that though the dis- 
obedience of the order of the Police Com- 


missioner under s. 23, sub-s. (3), is an: 


. Offence punishable under s, 127 of the Police 

, Act, it would be equally punishable under 
' B: 188 of the Indian Penal Oode if all the 
conditions laid down by that section are 
fulfilled and itis the commission of the 

latter oflence which is proved to be the 
common object of the assembly in the pre- 
Bent case. 


Lastly, itis urged that a complaint by 
the Oommissioner of Police would be neces- 
sary under s. 195 of the Oriminal Procedure 
Code, for an offence under s. 188 of the 
Indian Penal Code, and, therefore, the con- 


. viétion under s. 143 cannot be sustained in 


. thé absence of the complaint by the Oom- 
‘missioner of Police. The offence of which 
the Magistrate has taken cognizance is an 
offenee under s, 143 of the Indian Penal 


Oode which does not require a complaint. 


under s. 195 of the CriminalProcedure Code. 

I think, therefore, that the coviction of 
the accused is correct. 

With regard to the sentence it appears 
that the accused on being told by the Ohief 
Presidency Magistrate to desist from holding 
the meeting and get the question of the 


(14) (1758) 1 Burr. 543; 97 E. R. 441. 
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validity of the order decided bya Court of 
Law, went and addressed the meeting and 
asked the audience to disperse. This is the 
first offence of the accused. The question 
whether the Commissioner of Police has the 
power to prohibit an assembly in a private 
place under s. 23, sub-s: (3), of the Police 
Act has:not been so far adjudicated in 4 
Court of Law. We think that the’ punish- 
ment to be inflicted on the accused in the 
first case ofits kind under s. 143, Indian 
Penal Code, ought not to have exceeded the 
punishment prescribed, by s. 127 of the 
Bombay Act IV of 1902. We would, there- 
fore, reduce the sentence in the case of each 
of the accused to rigorous imprisonment for 
one month and a fine of Rs.100 in default . 
one week's rigorous imprisonment.. The 
excess of the fine, if paid, should be re- 
funded. 

“Wild, J.—The applicants, who are mem- 
bers of the managing committee of the. 
Girni Kamgar Union, were convicted by 
the Presidency Magistrate, Fifth Oourt, 
Bombay, under s. 142 of the Indian Penal 
Code, for being members of an unlawful 
assembly the common object of which was 
to disobey the order passed by. the Qom- / 
missioner of pn They were 

entenced to six weeks’ rigorous imprison- 
mni and a fine of Rs. 200 each, in default 
they were directed to suffer further rigorous 
imprisonment for six weeks. 

The prosecution case is that on July 12 a: 
written order which is styled “ Notification, 
Ex. A, under s. 23 (8) of the City of 
Bombay Police Act IV of 1902, was made by 
the Commissioner of Police, Bombay. The 
notification is to the following effect :— - 

“ Whereas rioting ofa very serious nature 
had recently occurred in several parts of 
the City of Bombay resulting in murder, 
grievous hurt and injuries to the citizens 
lawfully employed and whereas there have. 
been serious disputes and dissensions 
among the mill hands and employees of | 
the Textile mills o: Bombay result- 
ing in grievous hurt and other injuries to 
the mill hands and other employees of the 
Textile mills of Bombay, I. P. A. Kelly, 
Commissioner of Police, Bombay, under 
sub-s. 3 of s. 23 of Act IV of 1902, prohibit 
for one week from the date of this order the | 
President, the Secretary, the Members of the 
Managing Committee and the members of. 
the Girni Kamgar Union from holding, 


- eonveningor calling together any assembly 


of mill hands or employees of the Textile 
mills of Bombay." . P | 
This notification was published: by beat 
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of:drum in the evening of July 12 and also - 
by-pasting copies of the notification in vari-: 
ous:places in the mill area, The following 
morning.à copy. of the notification, Ex.: 
B; waa given to one Tawde, the Secretary of- 
thé Girni- Kamgar Union, and copies were: 


pasted on the wallsiof the office of the Union. 
That day, that is to say; July 13, at 10 4. M. 
Superintendent Spiers received a Copy of a 
hand:bil Ex. O: headed “A Private 


Méeting of the Textile Labourers on Strike. 


in Bombay."- Thecontents of the hand. bill 
were as follows :— : | 


* To consider the question of strike we 
have.decided.to hold a private meeting of 
ihe mill-employees on strike at Kumbhar 
Chawl, Curry Road, to-day, Saturday July 13 
at 3.in the afternoon for women and at 5 in 
the evening for men. No one excepting a 
striker should attend the meeting. Mra. Usha- 


bail Dange will preside over the meeting,. 


The meeting should.not be. stopped even if 
the Police or anybody else make any illegal 
attempts to. break the meeting and the work 
of the meeting should be carried on even if 
any arrestsare made," This hand-bill bore 
the names of the two accused, of Tavde and 
of three others. At3-3UP.m.on that day, 
that is to say, on the day of the meeting, the 
Commissioner of Police with the Chief 
Presidency Magistrate and Superintendent 
Spiers went tothe place mentioned in the 
hand-bill. They found a meeting of three or 
four hundred people was being held ata 
place between two chawls by the accused 
who aremembers of the managing.committee 
of the Girni Kamgar Union and who admitt- 
ed that'they had convened the meeting. The 
accused at first announced their intention 
of going on with the meeting as the order of 
the Commissioner of Police prohibiting it 
was: illegal. Then the Ohief Presidency 
Magistrate suggested that as the accused 
were advised that the order was illegal and 
the Commissioner of Police was advised 
that it waslegalthey should submit to the 
order and have the legality of the order 
tested in Court. The accused agreed to this 
courae and told the members of the meeting 
to disperse and at the order of the Chief 
Presidency Magistrate they were arrested 
for contravening the order of the Commis- 
sioner of Police. AT: 


The accused have been convicted under 
8.143 of the Indian Penal Code for being 
members of an unlawful assembly the 


common object of which was to commit an. 


offence and the offence in question: is the 
offence under `s: 188 ofthe. Indian Pena 
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Code of disobeying the. order of the. Come, 
missioner of Police. The first question for | 
consideration is, therefore, whether the order : 
ofthe: Commissioner of Police under s. 23- 
(3) of the Gity of Bombay Police Act isa. 
legal order. | | | 
The.argument on that point is that 
as there can be no procession. in & 


house or other private place s. 23 (2) cannot , 


apply to an order to prohibit an assembly” 
or procession in a private place. But ` 


obviously the members of a. procession: . 


may assemble ina private house and thé 
procession may be marshalled in the.com-- 
pound of such a house and may start out © 
from there and cause disturbance outside.: 
Itis further pointed out that under s. 23 (1) — 


(a) and (b) the Commissioner of Police is” 


given power to direct the conduct of: and ° 
behaviour or action of persons constituting 
processions and assemblies in streets and to | 
prescrible the routes by which.and the times: 
at which any such procession may, or 
may, not pass. Andit is. argued that if 
the Commissioner of Police has power ‘to 
regulate . processions and assemblies in 
private places it would have been go stated. - 
ins. 23 (1) (a) and (b). The difference. 
between these two parts of s. 23 is that s. 23: 
(1) (a) and (b) are concerned with the conduct. 
of processions and assemblies in streets at 
all times, and orders with reference to them. 
may be given bya Police Officer not inferior 
in rank to an Inspector, but an order under ` 
s. 93, sub-s.3, may only be made by the 
Commissioner of Police when he considers ` 
such order to be necessary for the preserva- - 
tion of publie peace or public safety. The. ` 
order also has to be in writing andis not to 
remain in force for more than seven days. It 
is obvious that it may be necessary for the 
legislature to encroach on the liberty of the. - 
subject when this is necessary for the. 

preservation of public peace or public.’ 
safety and this is in accordance with the | 
maxim salus populi suprema lex., The power - 
given to the Commissioner of Police under. 
s. 24 (1) of the Act isan instance of this 

kind. For, in accordance with that he.may 

temporarily close or take possession of any 

building or place which obviously includes 

private houses, Sub section (3) ofs. 23 does 
not confine the order of the Commissioner 

of Police to public streets or places, and this 
omission is not due to inadvertence because 
in other parts of s. 23 the words “streets” ` 
and 'publie.place" are to be found. The, 
omission is clearly intentional and founded" 
on reason. For instance, in 8.23 (2) (a) the’ 
Commissioner of Police ' is. given ‘power: to 
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individually upon.the- accused,. the: convies . . 
tion was illegal. But though. the. Court : 
annulled the'conviction it did not state that.. 
individual service was in every case meces-: 
 Bary. In this case it is not clear from the. > 
evidence whether the accused admitted at. . 
the time when the Commissioner of.Police.:: 
intervened at the meeting. that they had: | 
knowledge of theorder, Ex, A, but in.the `. 
circumstances of the case that they had :. 
knowlege can be inferred. A copy .of.-the «.: 
orderhad been that morning’ given..to -. 
Tavde; the general secretary of the. Union .- 
and copies of the order had been pasted::. 
both at the office of the Union and in the: 
whole of the mill area. The previous even- - 
ing also the order had been proclaimed by :. 
beat of drum. At the meeting it isin. evi- 
dence that accused No. 1- discussed a notice, 
Ex. 1, of July 10, which the . Com». 
missioner of Police had intended to. issue. ` 
This notice was nearly to. the same effect as... 
the order, Ex. A, bui;as a matter of fact-it-: 
was never issued. If accused No. 1: had. 
obtained in some unauthorised way a copy. * 
ofthis.notice, a notice which was never - 
issued,it is clear that the. accused must... 
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. prohibit the carrying of swords, spears, etc., 
in any publie place, but in s. 23 (2)(b) there: 
is no restriction. as to place. . Clause /b) of 
8. 23 (2) refers to the carrying, collection, 
and preparation of stones or other missiles 
or instruments or means of casting. or 
impelling missiles and it is,-obvious that 
this refers to stones which may be collected 
on the roof ofa house or at an open door or 
window. If there was no prohibition of the 
collection of these missiles in a private place.. 
such as.a house, theycould be thrown from 
there on to the streets,and no object would 
be served by merely prohibiting the carrying 
of weaponsin a street or public place. It: 
maybe notedthat the power given to the Uom- . 
missioner of Police under s. 23 (3) is subject 
. to safeguards to ensure that the rights of 
. Bubjetts should be interfered with as little 
as possible. The order has to be passed 
personally by the Commissioner of Police 
and must be in writing. Itcanonly be 
made if he considers, such order to ‘bs 
necessary for the preservation of. publie 
peace or public safety and the order can: 
only.remain in for seven days.I have no 
doubt then, that an order passed by the. 


Commissioner of Police prohibiting. an 
. asgembly even in a private place under s. 23 
(3) is perfectly valid provided that. he con- 
siders the order to be necessary for the pre- 
servation of public peace or public safety. 


It has been suggested that the condition . 


of affairs on July 12, was not such that it 
was necessary for the preservation of public 
peace that the order, Ex. A, should be made. 
“But on this point the Commissioner of 
Police has not been cross-examined and he 
was the person who was best able.to judge 
what were the necessities of the case. It 
was.also hinted that the Commissioner of 
` Police issued this order because the Girni 
Kamgar Union had begun to hold private 
meetings and did not admit Police reporters 
to them. I decline, however, to believe that 
an officer of the standing of the Commis- 
sioner of Police Bombay, would use his 
powers out of pique. 

- It is.next argued that a copy of the order 
should have been served on the accused 
and reliance is placed on Reg. v. Sukar 
. Budhia (6), Queen-Empress v. Anant Shita- 
ram Kulkarni (7) and Ram Das-Singh v. 
Empéror (8). The last two, however, merely 
lay down that there must be evidence that 
the.accused had knowledge of the order in 
order to:sustain 8 conviction under s. 188 of 
the Indian Penal Code. It is true that in 
the first case the head-note states that it was 


held that the order not having been. served 


have known of the order which was not only.: 
issued but was publicly. promulgated in. the." 
mill area, The order, Ex. A, was promulgat- . 


“ed in the manner described in s; 137 of the ^: 


City of Bombay Police Act and ‘it is argued. 
that that section does not apply to an order.: 
in writing passed under s. 23 (3)  It-is - 
correct tosay thatin terms s. 137 does not. 
apply to an order under s. 23 (3) because: : 
B, 137 refers.to a publie notice. if that be. 
80, no manner for the promulgation of an . 
order in writing unders8.23 (3)is provided -.: 
in the Oity of Bombay Police Act. But.the .: 
method adopted was one which, in my opin-.... 
ion was suitable considering that it; had .. 
to be addressed to a large number oof |: 
people and itis sufficiently clear that the. 
accused must have known of it, MF T 
It is urged that the object of accused in v 
holding the meeting was, as stated in the . 
hand. bill, Ex. O, to consider the question of.. - 
the strike and that, therefore, their object 
was not to disobey the order of the Com- . 
missioner of Police. The contents of the ~. 
hand-bill Ex. ©, however, show. the frame : : 
of mind of the accused as it advises that’... 
the meeting should be carried .on even if.. 
illegal attempts to break it up are made by ~- 


‘the Police, As the accused were admittedly . 


the conveners of the meeting it is reason- | 


‘able to suppose that they authorised the. 


publication of the hand-bill, Exe. ©,of which 
they.are the signatories. If.the accused... 


906 . | 
knew thatthe meeting was prohibited one 
of their objects in holding the meeting was 
obviously to disobey the order. That must 
also have been the object of the other mem- 
bers of the meeting who equally had know- 
ledge of the order. Superintendent Spiers 
states that at first the accused announced 
their intention to go on with the meeting. 
“It is; therefore, obvious that at first their 


intention was to disobey the order. "Their: 


.gübsequent conduct in telling the members 
of the meeting to disperse might go in 


mitigation of the offence but does not show. 


thàtthey had no intention of disobeying 
the Police order. The common object of 
the assembly was clearly then to disobey 
the order ofthe Commissioner of Police 
prohibiting the meeting. ; 

-It is next argued that it is not proved 


that the disobedience of the accused caused. - 


or tended to -cause obstruction, annoyance 
or injury etc., or danger to human life, 
health or safety, etc. Onthis point Super- 
intendent Spiers says that private meetings 
were held by that Girni Kamgar Union 
' ftom June 26 and there was an increase of 
crime from that date. He further states that 
the slogan at these private meetings was 
that the strikers should not. go to work 
themselves nor allow others to go to work. 
Obviously the result of such meetings with 
such doctrines would be that there would be 
obstruetion to those.who wanted to work 
by thé strikers. Superintendent Spiers says 
‘that since the advent of the private meet- 
ings there has been an increase of crime 
such as rioting, criminal intimidation, 
unlawful assembly, obstruction, ete., in his 
division, These meetings, and necessarily 
disobedience of the prohibition of them, he 
states, cause obstruction, annoyance and 
serious injury to workmen going to work 
in the mill area and also danger to life and 
human safety. This, no doubt, is his opinion 
but as he is a Police-Officer in charge of the 
division, he is the person who is best qualifi- 
ed to know what will bethe result of these 
private’ meetings of the Girni Kamgar 
Union. The learned Presidency Magistrate 


has accepted the view of Superintendent 
Spiers. and has held that the disobedience 


of the accused had the tendencies mention- 
ed in 8.188. This is a finding of fact and 
one which cannot belightly disregarded in 


. revision, The ingredients of the. offence 
under s. 143 of the Indian Penal Code are, : 


therefore,all to be found in the case of the 


accused. 
‘Tt was argued that the Court was not 


empowered to take cognizance of the offence: 
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by reason of s. 195 of the Criminal Pro- 


cedure Code. -It is, no doubt, the case that d 


if. the accused had been charged for an. 
offence-unders. 188 of the Indian Penal . 
Code the Court could. not have taken. 
cognizance of it except on the complaint of - 
the publie servant whose order was dia- 
obeyed. But the offence in this caseis not ' 
an offence under 8. 198 but an offence under 
s. 143, Section 195 ofthe Criminal Pro- 


“ cedure Code has, therefore, no application. 


Lastly, it is contended that the accused: 


cannot be convicted under the Indian Penal | i 


Code for an offence committed under the 
Police Act as the offence was really one of 


‘disobeying the order under s. 23 (3) of the 


City of Bombay Police. Act which - is 
punishable' under s. 127 of that Act. 


Reliance is placed on the case of Emperor v. . "i 


Abdul Hamid (10). In that case the facts.. 


are somewhat similar to those of the present 


ease and one of the three Judges who decid- . 
ed the appeal held that the respondent 
could not be convicted under the Indian 
Penal Code for an offence committed under 
the Police Act. He based that opinion on. 
the principle enunciated in 2 Hawkins’ 
Pleas of the Crown, which isas follows 
(page 289) :— < 

*Also, where a Statute makes a new 
offence, which was no way prohibited by. 
the Common Law, and appoints a particular 
manner of proceeding against the offender, 


‘as by commitment, or action of debt, or. 


information, etc, without mentioning an ~ 
indietment, it seems to be settled at. this 
day, that ib will not maintain an indictment, 
because the mentioning the other methods. 
of proceeding only, seems impliedly to 
exclude that of indictment.” 

It is argued thats. 23 (3) read with e. 127 
of the City of Bombay Police Act makes.a 
new offence and that, therefore, there can be 
no conviction under the Indian Penal Code 
as the penalty is provided by the Statute 
which makes the new offence. What,. 
however, is the real nature of the principle 
enunciated in Hawkins’ Pleas of the Crown’. 
is obvious from the cases quoted in Emper- 
or v. Abdul Hamid, (10), and particularly 
from the first two cases. In the first case 
the offence was created by the Parliament-. 
ary Registration Act of 1843 which provided 
as penalty a fine by the revising barrister 


or an action of debt by the party aggrieved. 


It was held, therefore, that there was no 
remedy by indictment and the indictment . 


. was quashed. In. the second case ihe 


offender was brought before the Sessions 
Court whereas the penalty provided was a. 


t 


123 I. 0, 1930. 


fine to be recovered by summary convic- 
tion in a summary Court. The principle 
then is tbat where a new offence is created 
and the particular. manner in: which 
proceedings should be taken is laid 
down, then proceedings cannot be taken in 
any other way. In this case, however, the 
procedure is the same whether the accused 


are prosecuted ior an offence under s. 197. 


of the City of Bombay Police Act or under 
s. 188 of the Indian Penal Code and no 
‘special procedure is laid down in the - Police 
Act in connection with the new offence. 
The principle, therefore, :enunciated in 
Hawkins’ Pleas of the Orown does not 
apply to the present case. It seems ano- 
malous that the accused should be convicted 
under the general law rather than under 
' 8. 127 of the City of Bombay Poliee Aet 
which applies more particularly to the case. 


But this is allowable under s.131 of the 


City of Bombay. Police Act as also under 
8. 27 of the Bombay General Clauses Act, 
Bombay 1 of 1904. l 


For the above reasons I am of opinion - 


that the accused. were rightly convicted 
of offences under s. 143 of the Indian Penal 
Code. : 

A. Convictions confirmed. 


. BOMBAY HIGH COURT. 
 SgOoNB Civi. APPEAL No. 1646 or 1929, 
July 1, 1929. 

Present:—Mr. Justice Madgavkar. 


FATECHAND RAMPRATAP MARWADI, 


AND OTHERS—J UDGMENT-DEBTORS — 
APPELLANTS i 
. Versus 
|. JITMAL RUPCHAND BY ITS OWNER | 
RUPCHAND GANGARAM MARWADI 
, . —DzEcengE-Horn»ER— RESPONDENT. ` 
Civil Procedure Code (Act V of 1908), ss. 88, 39, 
40, LI 42— Limitation : Act (IX of.1908), Sch. I, Art. 
182 (5)—Deeree transferred. to Foreign Court— 
Jurisdiction of decreeing Court, whether losi—Simul- 
taneous execution, legality of —A pplication to foreign 
Court to return decree to British Court, whether 
step-in-aid, 
A decree may be executed simultaneously in more 
than one Court. [p. 508, col. 1] 


Saroda Prosad Mullick v. Lutchmeeput Singh 


Doogur (4) and Krishtokishore: Dutt v. Rooplall Dass- 


(5),-rélied on. 

‘A decreeing Court which ‘transfers execution is 
not -deprived of all jurisdiction until the Oourt to 
which it has transferred the decree has returned it 


with a certificate under 85h Oivil Procedure Code. < groun d of lirüitation, and applied for. a re- 


setan amenna mham — —— € a = 
= = 


pama da a 
, 


fa hA 


| p.908, cols, 1-&-2,].... - 
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. ingsto ihe Court of Kolhapur. 
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‘Maharajah of Bobbili v. Narasaraja Peda Baliara 
D, Rangaswami Shethi v. Sheshappa Manjappa: 
Shimpi (2) and Shivlingappa Mallappa v. Shidmallap- 
pa Nurandappa (3), distinguished. . | No" 

An application to a foreign Qourtto which a decres 
has been sent for execution bya British Court, to 
return the decree to the British Court, is a step-in- 
aid of execution sufficient to save a subsequent ap- 
plication from limitation. [p. 509, col. 2.] , 
| Janardhan Govind v. Narayan Krishmaji (9), appli- 


oor Chand Gujar v. Parsha Mahar (8) and Pierce 
Leslie & Co. v. Perumal (10), distinguished. 

Second appeal from a decision of the 
Assistant Judge Satara, in Appeal No.112 . 
of 1927. - = 

Mr. A. G.-Desai, for the Appellants, 

Mr. M. R. Jayakar (with him Mr. Y. V. 
Dixit), for the Respondent. 


JUDGMENT.—The questions in’ this 
appeal are jurisdiction and limitation. 

The respondents obtained a decree for 
money in the Oourt of Tasgaon in the 
Satara District on 29th October, 1921,and 
had it transferred for execution to the. 
Court of the Native State of Kolhapur. 
They were unable to obtain satisfaction 
there, and on December 8, 1923, they 
applied to have the execution there stopped ' 
and the: decree to be returned to the Tas- 
gaon Court. As the proceedings in exeeu- : 
tion were infructuousin Tasgaon they had 
execution transferred from Tasgoap toNasik 


" on March 9, 1224, and withdrew it for non- 


satisfaction on March 18, 1925. The 
darkhast they filed in the Tasgaon Court 
on January 25,1924, had been dismissed: 
on their own application. In 1924 the- 

decree-holder applied to the Tasgaon Court ' 
again to transfer the execution proceed- 
They were 
transferred accordingly on February 16, 

1925. On April 6, 1926, the -decree-holder: 
asked the Tasgaon Court -to re-call the dar- 
khast and that application was granted on ` 
the same date. The proceedings were not- 

however, returned from Kolhapur till August 

30, 1926. On April 15, 1926, the respondents 

filed the! present darkhast at Tasgaon and 
applied for execution by arrest ofone of 
the judgment-debtors, He was arrested 


“and on May 16, 1926, he paid the decretal 


debt into. Court. On June 8, 1926, the 
appellants appeared in the Tasgaon Court 
under O. XXI, r. 27, Civil Procedure Code, ` 
and resisted the darkhast, firstly, on the 
ground that the Tasgaon Court had no 
jurisdietion before the return from Kolha- 
pur of the proceedings with the certificate. 
of non-satisfaction under 8.41 of the Code of 
Civil. Procedure,..and. secondly, on ihe. 


— ^ orae 


m un t 
LR e» Stc ae 
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fund: of the: amount. paid by the: judgment- execution is deprived of all jurisdiction: . 
debtor arrested... - until the Court to which it has transferred -` 

. The trial Court upheld the. objection om the decree has returned it witha ‘certificate : 
the, ground. of jurisdiction but did not re- under s.4l; Civil Procedure Code. `: Z 
cord.a finding on the. question. of limitation... The difference between an order which i is : 
In appeal the District Court held: that there. wron g and an order without jurisdiction ed 
was:no bar ofjurisdiction or limitation and. been pointed out by their Lordships of the. 
get; aside. the ‘order of the, trial Court. The Privy Council in Malkarjun v. Narhari (8)... f 
judgment-debtors appeal. Similarly, because. a decreeing Oourt may. 

It: willbe convenient. to take each ground not bea proper Court in which a certain !: fe 
separately. ‘On the’ question of jurisdic- step-in-aid of. execution. may be taken, it . 
tion, it is argued for the appellants, firatly, does not follow that it is, therefore, a Oourt-- 
that under s8. 38 to 430f the Code of Civil: entirely without jurisdietion in respect of: : : 
Procedure only one Court has jurisdiction- the decree which it has itself.made and of < 
atatimein execution. Secondly, and in a darkhast which it fhas itself transferred. : 
any case, a decreeing Court, which has wholly or in part to another Court. Sections, 
transferred execution proceedings to an- 38to 430f the Code of Civil Procedure. 
other: Court, has no: jurisdiction left until nowhere lay down thata decreeing Court j 18 - 
the return of the decree from. the second. deprived of its jurisdiction by the mere’ act, 
Court with &certificate under s., 41 of the of transfer of the darkhast. In: Maha- 
Code of Civil Procedure: and- reliance is. rajah of Bobbili v. Narasaraja Peda Baliara. 
placed for this proposition on the observa- (1) itis to benoticed that the decree-holder: . 
tions of their Lordships of the Privy Council wished to.attach and sell certain land which : 
in Maharajah of .Bobbili v. Narasaraja wag in the jurisdiction, not ofthe decreeing 
. Peda Baliara (1), and the decisions and the District Court but of the Court of the. Mun- 
observations of Macleod, O. J., in Ranga-. gif to which the decree was transferred on. 
swami Shet:i. v. ‘Sheshappa M anjappa Shim -. his application, and;the application relied . 
pi (2) and. Shivlingappa-Mallappa v. Shid- upon to save limitation and which Was: 
mallappa Nurandappa (3). Forthe respond-- made again to sell. the land was made not 
: ent it is contended that neither proposition to the Ooürt of the Munsif but to the Dis- 
is.correct. and that the.Tasgaon Court con- trict Court. It was on these facts that their 
tinued to have jurisdiction in respect of Lordships. of the Privy Council at page 
the. present darkhast. ¥42* observed :— ` 

The first proposition that in execution one, “ Their Lordships, having regard par- 
Court, alone. can, have jurisdiction atatime ticularly to s9. 223, 224, 2:8 and 230 of the 
is not maintainable in regard to.à darkhast (ode of Civil Procedure, . 1882, are satisfied 
- whatever the case might bé in regard to a that when that petition of December 13, 
guit. ‘It has been held that a decree may be 1y07, was presented to the, Court of the 
executed in more, than one. Court simul-, District J udge that Court was not the pro- 
taneously. Saroda Prosad Mullick v. Lut- per Court to which the application to exe-. 
chmeeput t t Singh Doogur (4) and Krishto- cuté the decree by sale of the immoveable 
kishore. Dutt v. Rooplall Dass (5). In Waha- property which had been attached by the 
raja: of. Bobbili v. Narasaraja Peda Baliara’' Gourt of the Munsif should have been made 
(1), relied upon for the appellants, it aP- and thatthe proper Oourt. to which. that 
pears from page 239* that the Madras High. application should have been made was the ; 
Court in that case held that although con- Qourt of the Munsif. of Parvatipur,” and, 


P current execution of a. decree was possible, therefore, limitation was held not to be saved 


it could be carried out only underan order by the applieation to. the D istrict Court. On 

permitting it. There remains, therefore, to the óther hand, ina more recent case Jang ` 

. consider only the. second proposition, name- Bahadur v Bank of: Upper India (7), their’ 

ly, that a-decreeing Court which transfers Lordships observed on the question of juris- . 
(1). 36 Ind. Cas. 682; 43 I. A. 238; 31 M. L.J.300; diction before them that even though the | 


L. R.909; 39M. 040; 14 A. L. J. 1129; 20 V. tt -to which the decree was transfer 
L UTOR 34 O. L. J.418;4 D. W. 558; (1916) 3. W Oou h red: 
N. 54l: 210. W. N: 162: LP. L. W. 26 (P. C.j. 
(2) 68 Ind. Oas, 506; 41 B. 56; 24 Bom. L R. 798; A. 


(6)325 B.37;:2 Bom. L, R. 927; 27. I. A. 216; 5 O 
I. R. 1992 Bom. 359. . W. N: 10; 10 M. L. J. 368; 7 Sar. P. O. J. 739 J) 
(3). 80 Ind. Oas. 752;.26 Bom. L, R. 345; A. I R. (T) 109 Ind. Cas. 417; 55 I. A 227; 30 Bom “L.R 
1994 Bom. 359. 1373; 5, O. W. N. 502; A. I. R. 1928 P. 0.162; 32 e 
(4) 14 M I. A.. 529: 17 W.R. 289; 10 B. L. R. 214;2 W.N. 790; 26 A. L.J. 681; 48 C. L. J, 23; 28 L. W... 
Suth; P. O. J. 560; 3 Sar, P, C, J. 71; 20 E. R. 883. ‘25; 1s ,314;55 M. L. J. 545 LES W.N. 863... 
(5) 8 0.687; 10:0. LR. 609. (P. €... dic bd" rM 
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was ‘not the proper Court to make an ap- 
plication under s. 50, Civil Procedure Code, 
to bring the legal representatives on the 
record, the -deéreeing Court had not ex- 
elusive jurisdiction and the order under s` 50 
made by the Court to which execution had 
,been-transferred was merely an irregularity 
in procedure which could be waived. 
Saction 38 merely specifies not two Courts 


PATRÓEAND RAMPRATAP v. JITMAL/RUPOHAND. 
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‘appears no reason why, if the décree:holder 


desires to proceed in execution by arrest 
as herein the decreeing Court itself, the 
mere fact that execuiion by attachment 
or sale of the property had been pending 
in another Oourt and the papers had not 
been returned, should deprive the decreeing 
Oourt ofits jurisdietion to order the arrest 
if so advised, and if it is satisfied that. the 


' but two classes of Oourtsin which ‘decrees 
"ean be executed; namely, the Gourt decree- 
. ing and the Court or Courts to which the 

‘decree is sent for execution. Section 39 
` specifies -the conditions necessary before 
` -decrees can be transferred. Section 40 re- 
` "lates to execution in another Province and 

‘gs. 41 specifies the procedure for the Courts 
` to which decrees are sent for execution to 
* follow when it has either executed or failed . Court for arrest of the judgment-debtor aa 

to execute the decree. Under s. 42 the in this case even before ‘the proceedings 
. Court executing a decree sent to it shall "were actually received from Kolhapur 
' have the same powers in executing such certifying non'satisfaction ön Auguat}30,1926, 
“ decree as ifit had been passed by itself. The first ‘objection of jurisdiction, there- 

None of the these sections suffices: for the ` fore, fails, even when the Oourt-to ‘which 

basis of the argument for the appellants | the decree is transferred isa British Court, 

that a decreeing Court not merely delegates : anda fortiori when, as here, it is'a foréigu 
“but also deprives itself of jurisdiction by the Court. ` NE i is 
' nere act of transferring the decree: and the 
"provisions as to certification are meant- to 


decree has not been fully executed in the 
transferring  Oourt. On the question of 
jurisdiction, therefore, I differ from 
the trial Court and agree with the 
lower Appellate Court that at least as soon 
as the Kolhapur Court granted the applica- 
tion of the decree-holder to dismiss the 
darkhast in Kolhapur, it was ‘open to the 
decree-holder to apply again to the Tasgaon, 


"“gafêguard ` the judgment-debtor against 
"unnecéssary. harassment and not to deprive 
"this decreeing Court of its jurisdiction—a 


“view: in consonance with the Circular r, 34 
in the Manual of Civil 


of ‘this Court 
Circulars at page 90. A certification of non- 
“ gatisfaction is a matter of procedure, and 
does not necessarily affect jurisdiction. In 
Rangaswami Shetti v. Sheshappa Manjappa 
Sarimpi (2):ha question was whether an 
application to transfer a decreetoa third 
Court could be made'to thè decreeing Court 
or tothe Court to which the decree was 
still. under transfer for execution, and it 
. was held by Macleod, O. J., that the. latter 
: Oourb.was the proper Court. On the other 


hand, the judgment of Shah; J., shows that ' 


it was with considerable hesitation that the 
learned Judge agreed -with this view; and 
the argument that the decreeing Court 
has no jurisdiction derives no support from 
his judgment. "That. hesitation,if I may 
say so with respect, I share. In Shiviing- 
appa Mallappa v.Shid mallappa Nurandappa 
(3) the actual decision was merely that tae 
Oourt to which execution was transferred 
retained jurisdiction until it had certified 
under 8:41, Civil Procedure Code. If the 
decreeing Court. retains jurisdiction to 
make a transfer to.a second Oourt even 


while the first transfer: is: pending, there. (F. B 


! 


. On the' second question:of limitation, the 
lower Appellate Court was, in my ‘opinion, 
right in; holding that the. respondent's 
application, Ex. 14,'filed on December 8, 
1923, to return thé decree to "Tasgaon was 
a step-in-aid of'exeeution - sufficient to. save 
limitationin respect of the present darkRast, 
Kolbapur, wana foreign Court; and though 
it was held in Kasturchand Gujar v. Parsha 
Mahar (8) thet the Courts ot British India 
have no authority to send their decrees for 
execution to Oourts not-in British India 
it was laid downin Janardhan Govind Y. 
Narayan Krishnaji (v) that an application 
made to &. British Indian Oourt to transfer 
its decrees for execution to the: Court of a 
Native State between whom and the Britióh 
Government there existed an agreemeht to 
execute each other's decrees, was a step-in- 
aid of execution within the meaning ‘of 
Art. 182 of the Indian Limitation Act-of 
1908, differing from the view of the Madras 
Full Bench in Peirce Leslie & Co. v. 
Perumal (10), Accordingly, I am of'op.nion 


e both the objections of the appellants 
ail. S ME 


ERIS E EO. 
- (t „Oas: 56; 420 B. 497-30 Bom. L' 
(10) 42 Ind, Cas. 294: 40 M. 1069: 33 at z4 
6 L. Wi 203; 22 M. L, T. 139; (1917). M. 


A 
- J. 130; 
W.N. li 
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The- appeal fails and is dsimissed with. 
costs, "E 
E Appeal dismissed, 


BOMBAY HIGH COURT. 
‘SeconD Orvir APPEL No. 197 or 1927, 


MN July 4, 1929. 
- Present:—Mr. Justice Madgavkar. 
GALABHAJ LALLUBHAI— 
PLAINTIFF—ÁPPELLANT 
versus 
KIKA JIVAN— DEFENDANT 
— RESPONDENT 


Civil Procedure Code (Act V of 1908), s. 65,0. XXI, 
r. 54—Alienation after order thy attachment but before 
prohibition is effected, validity of—Notice io pur- 
chaser, effect of. —- : 

A sale by ajudgment-debtor after an order for 
attachment but before the actual prohibition and pro- 
clamation under O. XXI, r. 54,*Civil Procedure Code, 
are eflected, is not voldable by the attaching creditor 
under s. 64.0f the Code and the fact that the attach- 
ing creditor had given.to the purchaser notice of the 
. Order- for attachment prior to the sale will not make 

‘any difference. — [p. 511, col. 2.] 

Sinnappan v. Árunachallam Pillai (1), Mula Ram v. 
Jiwanda Ram (4) and Muthiah Chetty v. Palaniappa 
. Chetti (9), relied on. . .. n Me td] 
. Second appeal against a decision of the 

District Judge, Surat, confirming that of: 
the Subordinate Judge at Olpad. 

Mr, H.V, Divatia, for the Appellant, 

Mr. G. N. Thakor (with him Mr. R, J. 


Thakor), for the Respondent. 


J UDGMENT.—The plaintiff-appellant 
obtained a decree against one Pama Parbhu 
on September 21, 1920.. The plaintiff appli- 
ed in execution on January 16, 1923, and 
obtained an order of attachment with notice 
under O XXI, r. 54, returnable on June 29. 
On June 19, 1923, the judgment-debtor sold 
the property to the defendant-respondent 
Kika, and the actual prohibition upon the 
judgment-debtor and proclamation were 
affected on June 22, 1923. The question 
in this appeal is whether the sale to the 
respondent by the judgment-debtor on June 
19, 1923, after the order of attachment but be- 
fore the actual prohibition and proclamation 
under O. XXI, r. 54,is voidable at the option 
' of the appellant under.s. 64 of the Code of 
. Civil Procedure; if not, whether it can be 
get aside under s. 53 of the Transfer of 
Property Act. | | 

Both. the | 
. yespondent had. been negotiating for the 


‘purchase of the land-some-time prior t9. 


' GALABHAT LALLUBHAT V, EIKAJIVAN, ` | ! 
the application for execution, and had paid. 


lower Courts' held that the: 
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& proper purchase price in good faith, 
although the appellant-decree-holder inform: 
ed him by letteron June 17 of the order 
for attachment. They upheld the sale aud 
dismissed the application for execution 
chiefly on the strength of Sinnappan v. 
Arunachalam Pillat (1). 


, It is argued for the appellant that in 
the Madras case knowledge of the order 
for attachment’ on the part of the pur- 
chaser was not proved as it has been held 
proved in the present case, and the ob- 
ject of prohibition and promulgation under | 
O. XXI, r. 54 being notice, and that: ob- 
ject being served in the present case by 
the letter of the appellant, the latter is - 
entitled to set aside the sale under s. 64 
of the Code of Civil Procedure or atleast . 
under s. 53 of the Transfer of Property - 
Act. It is contended for the respondent 
that an order for attachment is only the 
beginning and not the end of the attachment 
and the attachment is not complete until 
prohibition and proclamation under O. XXI, 
r. 94, Section 64, therefore, has no, ape 
plication : on the: facts as held by the 
lower Courts, the plaintiff-respondent is 
a bona fide purchaser for value, and the 
sale cannot be set aside under s. 53 of 
the Transfer of Property Act. In any case 
as the notice under O. XXI, r. 22, on 
the judgment-debtor was not réturnable till 
June 29, 1923, no attachment should have 
issued until he appeared on this date and 
showed cause and as in the case of & 
sale without notice, such attachment is 
held- to; be invalid by Parashram v. . 
Balmukund (2) and Gopal Chunder Chatter- 
jee v. Gunamoni Dassee (3). | 


Attachment, in my opinion is not come. 
plete until prohibition and proclamation 
under O. XXI, ' r. 54, It can hardly be 
said that immovable property is attached 
on the mere order of attachment until that 
order is followed up in the manner laid 
down in O. XXI, r. 54. The view of the 
Full Bench of the Madras High Court in 
Sinnappan v. Arunachalam Pillai (1) is 
followed in Mula Ram v. Jiwanda Ram (4), 


and derives support from the observations © 


of.their Lordships of the Privy Council . 


(1) 53 Ind. Oas. 207; 42 M. 844; 37 M. L. J. 375; (1919) 
M. W. N. 678; 10 L. W. 391: 26 M. L. T, 981 (E. B). 

(2) 32 B. 572; 10 Bom. L. R. 752. 

(3) 20 1, 370. i 

(4) 72 Ind. Cas. 452; 4 Lah, 211; 5 Lah, : L. J. 200; 
A. L K. 1923 Lah, 423, . —— ots 


vU 
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‘in Muthiah- Chetti v. Palaniappa ^ Chetti (5) 
. T heir Lordships observe (page. 355) :— 

“under the Civil Procedure Code in India 
the most anxious provisions are enacted in 
" order to prevent a mere order of a Oourt 
from effecting attachment, and plainly 
indicating that the attachment itself is 
something separate from the mere order, 
and is something which is to be done 
and effected before attachment can be 
declared to have been accomplished... No 
property can be declared to be attached 


v. KESARBAI, oll 


good faith. There is no sufficient reason | 
‘to differ from the view of the lower Courts 


that the appellant has failed to prove the . 
necessary ingredients under s. 53 to avoid - 
the sale in favour of the respondent. 


“The appeal fails, and is dismissed with 
costs. .- ' Ar 
TA Decree confirmed... , 


unless first the order for attachment has : 
been issued, and, secondly,in execution of © 


that order the other things prescribed by 
"the rules in the Code have been done.” -> 
Though the question before their Lord- 
ships was in regard to the application. of 
8. tl of the Indian Limitation Act, their 
observations apply in the present case.. 
. In regard to the contention for the 
- appellant that he informed the . respond- 
ent by letter before the date of the sale 
after order, that fact does not ‘suffice to 
complete and convert the order for attach- 
ment into a legal attachment,’ In the ab- 
_ sence of a legal attachment s. 64 has no 
‘application. It is not, therefore, neces 
sary to consider the argumentum ab incon- 
venienti. Butif the Courts have to go into 
the knowledge, actual or probable, of the 
parties instead of the prohibition and the 
proclamation by themselves laid down by 
"0. XXI, r. 54 the proceedings.. in’ exe- 
.eution, sufficiently protracted and difficuit 
under the law, would become almost im- 
possible. In my opinion, the appellant, 
‘therefore, is not entitled to the benefit of 


8. 64 merely by reason of his letter to- 
the respondent prior to the sale being. 


taken by the latter from the judgment- 
debtor. In this view, it is not necessary 
“to consider the alternative argument. for 
^ the respondent attacking the validity of 


the attachment before the date fixed for : 


the return of the notice under O. XXI, 

‘zr. 22. The authorities cited by him are 
. both cases of sale in the absence of notice, 
and it does not follow that an order for 
attachment is equally voidable. 

With regard to s. 53, on the finding 
of the lower Oouris that the respondent 
had been negotiating for: the purchase of 
the land for some considerable time be- 
fore, and that he 
he must be taken to.be a transferee in 

(5) 109 Ind. Cas. 626; 51 M. 349; 30 Bom. L. R. 1353; 
A. I. R. 1928 P. C. 139; 26 A. L. J. 616; (32 C. W. N. 

; 480. L.J 11; 28 L. W. 1; 5 O. W.N. 579; 55 M. 


$21; 
122; 55 I. A. 256 (P..C.). , 
"AXPageetBliL-[Eé] — 777 makaman 


.ants Nos. 2 and 3 appeal. ! 


paid an adequate price, 


BOMBAY HIGH COURT. 
SECOND O1vit ÁPPEAL No. 619 or 1927; 
August 1, 1929. ur 
Present :—Mr. Justice Madgavkar. . 
GOTIRAM NANA NEVADE AND OTHBES 
—D8FENDANTS—APPELLANTS 
versus 2 oW 
KESARBAI KEVALOHAND— . . 
PLaINTIFF— RESPONDENT. ' 
Hindu Law—Widow—Right of residence—Loss of ` 
right by conduct, l ae 
A Hindu son mortgaged his ancestral house and 
subsequently sald it to pay off the mortgage-debt. His 
widowed mother whohad been living elsewhere for 
many yearsand who, though she knew of the intend- 
ed mortgage as well asthe sale, had not taken any 
steps to warn the purchaser, instituted’ a suit to és- 
tablish her right of residence: . "Po 
Held, that under the -circumstances the widow 
should not be allowed to assert her rights against the 
purchaser, l i 


Secend appeal from a decision of the 
District Judge at Nasik, in Appeal No. 316 
of 1925, modifying that of the First Olass 
Subordinate Judge at Nasik,in Suit No. 398 
of 1924. | apt 
i Mr. S.Y. Abhyankar, for: ihe , Appel-. 

ants. . 

Mr. Rege, (with him Mr. K. B, Sukhtan- 
kar), for the Respondent. - t 

JUDGMENT.—The question is, whe- 
ther the property purchased by defendants 


‘Nos. 2 and 3 appellants from defendant 


No. 1 is subject to the right of residence in 
favour of the plaintiff respondent; the 


- widowed mother of defendant No. 1. The 


trial Court held that it was not: 


; The lower 
Appellate Court held that it was. 


Detend- 


The plaintiff's claim in the first instance 
was based on an agreement to sell the pro- 
perty to her passed by her son and bearing 
a date anterior to the conveyance in favour 
of the appellants. That document has been 
held by both the lower Courts, and in my 


opinion justly, to be spurious and to ‘ke’ in 


M 


“fact the result of'a conspiracy between the. 
«mother and the son to defeat the. right. of 
-"the- appellants- purchasers. 


: “613. 


Both the lower 


 "Oourta -have -also ‘found that they were 


sd 


transferees in good faith with notice of the 


"right. of residence of the widow butin theory 


only. because, asa matter of fact, for five 
years.prior to the suit she had of her own 
accord left the family house, the subject- 
matter of the present litigation, and had 
been residing in “another house in the 
vieinity in that village. 

it has also been found that the greater 


. portion of the consideration of the pur- 


chase was expended in paying off the mort- 
gage of one Hemchand passed by defend- 
ant No. 1 and not challenged by the plaint- 
iff-respondent as in-any way immoral. It 
is to these. facts that the law'as to the right 
of residence as.against the purchasers has 
to. be’ applied. 


"~, ‘Jt -is-argued for the appellants that their 


purchase was not only in good faith but that 
the mala, fides was on the part of the re- 
spondênt. Not only did she enter into a 
spurious: deed deliberately. to defeat the 


- “yéapondent’s transfer, ' but having, as: she 
_ admits, “knowledge a month before, of the 
..' purchase transaction; she. abstained from 
“taking any steps to-warn'the appellants and 
' “gave them‘ no notice of ‘the ‘right. of resi-. 
" “deénce on which she intendéd to rely, much ` 


‘less, of the agreement to sale to her on 


‘which the suit was.in-the-main based. This 
: “agreement,-moréeover, purports to be- made 


. in order to pay off the mortgagee Hem- 


a 
x 


‘chand and the appellants rely upon a recital 
“in the wisarpavti heli to be- spurious to 


"Show that the respondent admitted the 


"binding character of Hemchand’s mortgage. 


' ‘extreme the law is clear. 
` is to pay off thé ancestral debt binding on 

the joint family and is made to à purchaser . 
` jn good faith, the widows's right of resi- 


+ es ho: 
L] 


, 


For the respondent it was contended that 
the: widow's right of residence remains 
unaffected by her residence elsewhere and 
is effective even against the purchaser in 


good faith, 


‘In regard to'the class of cases at either 
Where the. sale 


dence is extinguished: Yamnabai v. Nana- 
‘bhai Sadanand (1). On the other hand, 
where the debt is.not incurréd in 
_good-faith, her right remains: Kisandas 


. y. Rangubaz (2). The intermediate class. of 
- gases occasions difficulty. Speaking broad: 


» 
a 
` 


(1) 8 Ind; Cas. 1057; 12 Bom, L, R.1075. 
(39 Bem L Roba |. 


"| "EE 
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ly, the element of -good faith is: the' decid- 
ing factor, and perhaps to a certain extent, 
the element of possession, The - transferee 
with notice of the widow's right is not 
entitled to'eviet her if she is.in possession : © 


"Daisukhram | Mahasukhram. v. Lallubhai 


Motichand (3), Bai Devkore v. Sanmukhram 


(4). The general character of that right 


and the usual consequences, legal and 
equitable, flowing from it have been ex- 


 haustively dealt with by Westropp, O. J., in 
; Lakshman Ramehandra Joshi v Satyabhama 


Bai (5), which is rather in favour of the 
purchasers, ; 

In the present case the good faith is all 
on the side of the purchasers and the bad 
faith on the side of the -respondent widow. 


‘She had deliberately been living sway 
.Írom.the house for five years, Au ordinary 


intending purchaser might well be-excused, 
therefore, if he thought that she had 
foregone her right in respect of the house 
in suit, She knew of the.mortgage of Hem- 


. chand. She knew of the intended sale to 


the appellants. She was herself ready and 
willing to .parchase the house in ‘order . to 
pay off the mortgage, as shown by her own 
visarpavir, and yet she deliberately. abstain- 
ed from sending any notice to the appellants 


‘warning them not to purchase the. house 


and that it. was subject to, her right: of 
residence. In fact the present claim is 
hardly distinguishable from a conspitacy 
between the mother and the son, after 
having received the consideration from the 
appellants, to come in the way of the pur- 
chasers. The law,in my opinion, does not 
compel the appellants to ‘submit to the 
charge of residence in acase such as the 


present. 


I allow the appeal, set aside the decree 
of the lower Appellate Court and restore the 
decree of the trial Court with costs through- 
out on the plaintiff-respondent 


A. Appeal allowed, 
(3) 7 B. 282, 
n 13 B. 101. l ' 
5) 2 B. 494, 


Au 
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|". LAHORE HIGH. COURT. ` a 
P " SgOoND Orvig AppEat No. 2301 oF loy; 
; ' April 3; 1929, | 
> Presint? Mr. J ustice Dalip Sin gh... 
: FAZAL) MOHAMMAD SHAH sno. 
OTHERS —PLAINTIFFS—APPELLANTS | 
Versus — : 
> MULKH RAS AND OTA ERS — DEFENDANTE ” 
— RESPONDENTS. 
Gon (Punjab) — Alietiation —Noh-pFopregars of 
Sonne ‘to 'alienate houses neut peritissiön 
‘of proprietors, — it... a 4 
, By custom. non-proprietary renidenteok the, sillage 
of Lohian ¢ are e entitled to alienate their houses, without 
‘the permission of the] proprietors, : 
Jaswant Singh v: Tula Ram (1), reféiied to; 


"Second appeal against'a' decree of the Dis- 
Wi J ud ge, J üllundurj dated the zard Ju une, 
1098/15 2 s m 

ME... Ghai: M oli ud ain, for: ‘the Appel- 
lanfá, ug deam 
ww Tala: Badri Das; Ri 
‘dents. eG Dig i 
x^g UDGMEN'E;—Thé ici Question: ‘aris- 
Sng: for "detisión ih this appeal"is whéther 


Sus 


(1 
PAM 


LE for: is /Respóii- 


"by ‘Custom noh'pióprietary resident -of' the ; 


‘village*.of Lohiah are ‘entitled: to’ ‘alienate 
‘their: howsés: without the perinission ’ of the 
3propriétórs.* S eae  iputanbe PS 
2 Thetrial Court held-thàt sg ^Wéré not Bo 
entitled: On ‘appeal’ tHe- ‘darned District 
Südge'held-tlist they Weré 8o. eüititled; “The 
. learned. District Judge: "relied ‘On "the'fast 


that ffoni‘the year 18700 to-date 97 dliéna- . 


tions had taken Dlàce; 39 à ‘salés i ahd 12 mori- 
pages were éffeoted between thè” years’ 1885 
and: 19152 17-salés and 29 mortgages were 
effected -between:1916' and“ 148] am in- 
‘formed: by. Counsel ‘forthe réspondentr; and 
iGoun&el for the: ‘appellants has ‘not challeng- 

ed the fact: that-7'sale&took'place in -thè 

year 1913. 1944, : ‘The’ result - ‘would bé ‘that 
82> ‘sales’ “and 192 3 mortgages are now ‘barred 
‘by: limitation from being obj etted* to ` “and a 
long-time" haB'élaósed às regards a good 
màny.of.the rémaining sales and’ mortgages. 

+1: Qounsel] for'the appellants: contends: that 
the: number "of'instancés is" insufficient’ to 
shift-the onw: He Hag réliedin' this con- 
 nexion on Jaswant Singh v: Tula Ram (1). 


That-case-lays^ down ‘that the number of ' 
instances is.materialin respect.of shifting -»- 


the onus, which admittedly lies on the non- 
proprietora~ to start with: “The” learned | 
Counsel also relies, on the, wajib ul-arz. 


But the wajib ul.arz merely lays down . that. - 


non-proprietors: can. -build on. ‘vacant sites: 
with- the consent ‘ of --the: proprietors, 


does not state whether ..the. non-proprietora.. 


have or have not a right to alienate, The - 
(1) 97 Ind. Cas. 263; A. I, R. 1926 Lah. 622; 9 Lah, L, 
J. 393; 27 P, L, Rp653, 
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Ip" the approver's' testi 


—Vthe value of their testimony -a -a8 agal 


cav e FUR na nahan Dak a a LT anakanak a oe bee E 


A A 


Vey V3 d. 


“leaned dounse. lios DP relied.. on four 
: cases,’ Oase: No. - 749: of 1890 isa Case 'O 
 -abandonment and- Tévereion and ‘does “not 
. touch, the point at.issue: ;- Case No. 1808. of 
..1889.i8.a case of building. . without -consent 


and, therefore, also does ‘not touch the point 
at iseto.“ Cases Nos. 28 of 1905 and. 9t 5. of 
"1994 are cases where the alienor was. .held 
“to be a tenant ofa „particular . propriétór 
under a particular agreement. , ‘They’: also; 
in 'iny opinion, do not tóuch ihe point at 
‘issue. NO. doubt in, every, such. case no 
“arbitrary rule can be laid down as to the 
-exact -number - of alienations which will or 
will not shift the onus. In the present ‘case 
‘the fact appears on thé record to be that a 

“number of -salés and mortgages have. taken 
place without any _objection-. seemingly 
[ag been madé by any of the eed 


bod 
ON. thé'whóle I am not prepared. 


dissent from the view of the learned © ie 


NAK LEN 


$i. 
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an hi "Septémber 6, 1929;  .. 7. 4 

iC Diesen? — Mr; Justice Bliide. and - 

i ~ 'Mr. Justice J ohustone, 

HAKAM SINGH AND AnoTg da —A enk tai 


dE: ~ VÈTSUS 


"BWMPEROR-—OsPosrTE Party, - 

Evidence Act (I of 1872), ss 114, illus (b), 153—Ape 
[provers ‘évidence—Necessity of corroboration—Nature 
cof corroborative evidence ,required—QCor:  oboration by 
another, approver, whether sufficient. |. 

` Although a conviction is not ‘illegal’ merely becaugo 
di'proóéseds ‘on the unéorroborated testimony of an 
‘accomplice the- rule of practicé is now- firmly estab« 
lished that corroboration of such testimony in material 
particulars connecting each of the individual accused 
with the crime is necessary, to justify his conviction, 
Tp. 517,col.1.] ^ 

Barkati +. ieee or (1), referred to: - 
—Corroboration would. be of- Jittle value unless” i6 
comes from. an Bl VAN 


, 
E a 5 Ps 


1 


CAR dd 


r 
t 


STE corroboration j in material Sulis c connecting 
any of X accused ' with the offence iB forth-coming, 
imony can bej used against 
the accused person concerned. But without such 
corroboration, ‘the mere implicatidn ‘of tan aca 
—Giased' person by two ‘approvers would not enhan 
x that person 
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The extent ofcorroboration which a Court will 
“demand will naturally: vary with the circumstances 
of each case, including the character and antecedents 
ofthe approver and the degreeof suspicion attached 
to his evidence. [ibid]  —— : 

It isnotnecessary that an approver's evidence 
should.be corroborated by other evidence on each and 
every point. [p. 523, col. 1] 

. - All that the law clearly requires is that some re- 
levant and material part ofthe approver'sstory in- 
criminating the accused should-have support from an 


independent source, [ibid] 


* Further, ‘corroboration need not necessarily consist ' 


‘of direct evidence that the accused committed the 
crime ; itis sufficient even itit consists of circum- 
rim evidence of his connection with the crime. 
1014. : 

., R. v. Baskerville-(7) and R. v. Feigenboum-(8), re-' 
ferred to. 

, Oriminal appeal from an order of the Ad- 
ditional Sessions Judge, Amritear, dated the 

:16th April, 1929. 

Messrs. B. R. Puriand H. J, Rustomji, for 
the Appellants. | 

.. Messrs. Ram Lal and D. C. Ralli for the 

‘Crown. 


OW a |» JUDGMENT. | 
- Bhide, J.—Theappellants Hakam Singh 
5nd Bishen Singh have been convicted on 
charges of conspiracy to murder, abetment 
-of murder, and murder of one Diwan Chand, 
and sentenced to death. They have appealed 
&nd-their case has been also referred to this 
Court under s. 374, Oriminal Procedure: 
Code, for confirmation of. the death sen- 
tences; | "AND 
- The conviction of the appellants rests on 
the testimony of two approvers. named 
Sujan Singh and Harbans Singh and a good 
deal of circumstantial and other corrobora- 
tive evidence, The material facts as alleged 
by the prosecution may be briefly stated as 
follows: O° g | - 
~ Diwan Chand deceased wasa poor man 
"who has been compelled to go from place to 
place in search of livelihood and earn his 
living by humble occupations such ap cart- 
driving, grinding of corn and 80 forth. About 
the end of 1924 he migrated to Amritsar 
and was employed on Hs. 6 per meneem in 
the hotel of one Dhanpat Rai where the 
appellants used to take their food. Shortly 
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afterwards Hakam Singh: appellant took 
Diwan Ohand into his service and employed 
him as a groom. On 17th January, 1925, 
Diwan Chand obtained a license for driving 
a bamboo cart from the District Board and 
on 28th March, 1925, entered into an agree- 
ment with Hakam Singh to work for him as 
a tonga driver on Rs. 25 per mensem for a 
period of five years. m 
Hakam Singh appellant was, employed aa 
a fee clerk in the office of the Principal, 
‘Khalsa College, Amritsar. He was a bachelor 


-and used to live as a tenant in the house of. 


Bishen Singh appellant, with whom he wag 
on very intimate terms.. Bishen Singh was 
employed as & teacher in the P. B. N. High 
School at Amritsar. He is married and has: & 
large family consisting of eight children.. 
As long ago-as in the year 1915:Hakam 
Singh had assigned his Provident Fund 
Account to Musammat Gurdevi, daughter of 
Bishen Singh. Bishen Singh built &new 
house in Jallianwala Bagh: and shifted 
therein 1926. Hakam Singh also shifted. 
there as his tenant. Sujan Singh approver 
isa nephew of Hakam Singh. His father 
died while he was at school. He passed his 
Matriculation Examination in 1925 and 
after unsuccessful effort to learn banking 
came to Amritsar. in March 1926 with his 
mother and younger brother, on. the 
advice'of Hakam Singh, on whom he was. 
dependent for help. Sujan Singh was 
employed for.a time in the shop of. Harbans 
Singh (second approver) and Ram Lal, and 
thereafter used to work with Hakam Singh. 
. After the summer vacation of 1926 it was 
discovered. that Hakam Singh had-not 
properly kept tbe fee account of the students . 
of the Khalsa Ccllege for some months and 
further enquiries showed that he had 
embezzled a sum of Rs, 14,000. 1t was about 
this period that Hakam Singh started getting 
Diwan Chand’s lite insured for different 
sums with different companies and having 
the policies assigned to himself in lieu of 
debts.alleged to bedue on promiesory notes.: 
The details of these will appear from the 


" 


following table: 























eem Date of Issue Mer N "Sum assigned Name of the Insurance Company. 
; Ra. 

2-3-1926 . 7-9-1926 ` 12-9-1926 0,00. `| Hindustan Co-operative Insurance Company, 
-80-4-1926 28-6-1926 26-7-1926 7,600 Phoenix Insurunce Company. 
20-6-1926 1-10-1926 20-10-1926 _ 7,00 Bombay Mutual Assurance Company. . i 
. 4-71-1926- ` ? . į 16-8-1926 10,060 ‘Oriental Government Security Lite Assurance: 

- | z Ccmpany. | 
- .12-7-31926 |. ? 5-8-1926 - 3,000 Phoenix Insurance Company. 
di: f ! : e anaman ! 
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-` It.will appear from tha above that within 
the short period of about four months, the 
life of the deceased .was insured for 
. Rs. 32,000 and the policies were assigned to 
Hakam Singh. 

After the policies had been duly assigned, 
‘the appellant began to devise plans to bring 
about Diwan Ohand's death so as ‘to enable 
‘Hakam Singh to claim the money due on the 
policies. In October 1926, Diwan Chand was 
‘sent on to Patiala with one Piara Singh, 
ostensibly for ascertaining the prospects of 
motor business there, büt with instructions 
to Piara Singh tomurderhim, This scheme, 
however, did not sueceed for some reason or 
other, and the appellants then décided to, 


take Sujan Singh approver No.l into con-. 


fidence. Bishen Singh appellant disclosed 
to.him for the first time the object with 
which the various insurance policies on the 
life of Diwan Chand had been secured and 
assigned to Hakam Singh. Sujan Singh 
hesitated at first but was eventually per- 
suaded by Hakam Singh. to agree to help 
them in the murder of Diwan‘ Chand. He 
was-then instructed to approach Harbans 
Singh (approver No.2) in whose service 
. hehad been for a couple of months and 
Recüre from him some poisons which could 
serve their purpose. Harbans Singh had a 
talk with Hakam Singh who offered to help 
him’ financially in setting-up a good 
business, if the scheme was succéssful, 
Harbans Singh then asked’ Hakam Singh to 
gend him a bottle of liquor -and some khoa, 
. He mixed some hyoscine with the liquor 
and antifebrine with the khoa and had 
-peras prepared from the khoa. The peras 
and: the liquor and a packet cóntaining 
some powdered arsenie were then handed 
over to Sujan Singh with instructions that 
the three things were to be given in succes- 
sion to the victim. Sujan Singh showed 
these things to Bishen Singh who approved 
of them but to make sure ofthe victim's 
death, prepared another poisonous draught 
: forhim. He procured a deadly snake and 
got a piece of raw meat bitten by it and put 
itinto a bottle of liquor so as ‘to charge it 
with snake venom. Armed with. these 
poisons, the two appellants and Sujan 
Singh, along with some of Bishen Singh's 
shildren left Amritsar for Patiala on y6th 
. November, 1926. The next day, some lassi 


along with the poisoned peras was given to: 
Diwan Chand. He felt eick-soon afterwards, : 


The two appellants then gave him poisoned 
liquor'of both the kinds to drink. A doctor 
was sent for, who examined Diwan Ohand 
. end thought that pneumonia was develops 
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"their object. 


ing. A cartificate to.this .effect and Some 
medicine was. procured for. him.. The 
medicine was thrown away.and the liquors 


“and arsenic  were.given to Diwan Chand. 


instead, But.somehow he survived this 
ordealto the great disappointment ofthe 
appellants. The appellants: then returned 
to Amritsar with Diwan Ohand. The latter 
was still ill and very weak and was unable 


to attend to his duties forafew days: In 


the meanwhile the appellants did not-lose 
time in devising another plan to. achieve: 
They did not. want to take: 
any chances this time and decided to -drug 
and then burn Diwan Ohand to . death with. 
petrol] Once more Harbans’ Bingh..-was 
approached for suitable drugs anda tube:of 
chloroform was procured through him from , 
the shop of Kishen Chand. To facilitate 
the accomplishment of the plan. Diwan 


‘Chand wasinduced to sleep in the stables - 


on the pretext that the two men . who. used 
to sleep there were not doing their duties. 
properly. To ward offany suspicion Sujan 
Singh was also asked to sleep ‘there. . The 
night of the 3rd and 4th December wag 


fixed for the perpetration of the deed, Bishen 
Singh appellant arranged to be away. that 


day and went to Lahore with his wife, pro- 
mising to return at night. About d-30 P; M, . 
when Diwan Chand was lying on his cot in. 
aroom in the stables, Hakam Singh and 
Sujan Singh arrived with an "angithi," 
a garwi full of petrol, a bottle containing. 
liquor mixed with chloral hydrate anda: 
tube of chloroform. Diwan Ohand was first 
given a little liquor by Hakam Singh” 
which made him soon unconscious. The. 
tube of chloroform was then opened: and 
held by Hakam Singh before his nose. Petrol. 
was sptinkled on Diwan Chand's body, hia 
quilt and other clothes, The angithi was 
placed underneath the charpoy and one 
end of the quilt was drawn near the angithi. 
80 as to make it appear that the quilt had 
accidentally caught fire. Hakam Singh then. 
left inatonga forthe Railway Station to 
meet Bishen Singh after giving instructions 
to Sujàn Singh toset fire to the quilt. Sujan 
Singh was also asked to overturn. the lamp. - 
which was burning near the charpoy,so as 
to provide an additional apparent cause to 
account for the fire. - l LEV 
- After Hakam Singh's departure Sujan 
Singh ascordingly set fire to the quilt, 
and. tho deceased was burnt to death 
while he was unconscious. A little later 
Sujan Singh raised a hue and cry as pres 
arranged that the stable: was on fire. - A; 
constable and two neighbours came to the 


916 


.; 8pot and helped in extinguishing the fire in 
 theroom, Hinding thata man had been 
burnt, they asked Sujàn Singh to report the 
matter tothe' Police. A constable advised 


him to bring the. ownér of the tongá& first. 


: He ran towards the . Railway Station where ' 


 Hakam Singh had gone but'met' him on the 
: way as he was returning from the station in 
&ionga, with Bishen Singh, liis wife and one 


Ala Singh; Sujan Singh then told "Hakam 
"Singh that thé “affair of Diwan Ohand was | 


dohe”, Hakam Singh and Bishen Singh's 
“wite got down at their house while Bishen 


“Singh, Ala Singh and'Sujan Singh proceed- | 


~ ed first to the stable "and afterseeing that 
Diwan Chand had been burnt to death as 
‘stated by Sujan Singh wént to the Police 
Station and reported ‘the matter. In the 
report, it was mentioned" that’ the death was 
due to accidental burning “An inquést was 
held under 6. 174, Criminal Procedure Oode, 
and: Jhanda - Ram, Head Constable; who 
made the inquest, was ' inclinéd to hold that 
the death was accidental as alleged: But there 
were- apparently some persons, who ‘were 
‘Btating- from thé outset that Diwan Ohand 
had been intentionally murdered. Feroz 
‘Ohand, Sub-Inspector, took up . the inquiry 
‘but proceeded on leave without completing 
it. In the meantime; Musammat Laj Wanti, 
wife of the déceased made applications t6 
the Superintendent ‘of Policé' and’ the 
Deputy: Commissioner alleging that her 
husband had been killed by Hakam Singh 
and Sujah Singh and asking for an inquiry 
by a competént officer. Mir Fazal: Hussain, 
Deputy Superintendent óf Police, was then 
entrusted with the inquiry; but ‘ strange to 


say that; with all the evidence about the. 


policies and their assignments before him 
he did not find anything suspicious about 
Diwan Ohand’s death, and investigation 
was put off merely on the ground. that 
Süjan Singh was absconding. Mr. Hamil- 
ton Harding, who had taken over charge a8 
Saperintendent of Police at Amritsar, was 
not, however, satisfied with the Deputy 
Superintendent’s report. He. had an in- 
vestigation made through the O. I. D. later 
on,andit was through the efforts of that 


department that Sujan Singh approver who 


had been long concealing himself in Mandi 
State, Nepal and other places at the instance 
of the appellants was eventually arrested in 
August 1928 and the,’ appellants were chal- 
laned, ^/ ^" ^ = Nc 

: The appellants pleaded “not guilty." 
Hakam Singh admitted’ that the policies of 
thé value of Rs. 32,000 om tlelifeof the 
deceased wereassignéd to him but he alleged 
yf" Ma e. lue. OE A se : " à (ege, 
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that... the -deceased ; was : earning: Sub- 
stantial. . income. - and that he:had.. volun- 
tarily assigned.-the ..:.policies,;. toc him 
in lieu of debts. due. on :promissory motes. 
He professed to have had nothing.todo 
with Diwan;Ohand's:death, which.he alleg- 
ed to be purely..accidental: He attributed 
the case against. him .to- énmity. . onthe 
part of Sujan Singh and his mothér.. whom 
he had turned out..on:sccount;of her bad 
character, Bishen -Singh:: appellant: .dis- 
owned any connexion: with Hakam Singh 
beyond that of landlord and -tenant aud-. 
professed to have had. nothing to :do~ with 
the death of the. deceased::: He attributed 
thé ease against him ‘to enmity on, the, part 


of the approver Sujan Singh, and Ala Singh 


and Partap.Singh witnesses::and also to 
displeasure. of the Police;owing .to his:. ree 
fusal to. give evidence against Hakam Singh 
as desired by them. _Hakam Singh praduc- 
ed no evidence in idefence-:while “Bishen 
Singh produced .24 witnesses to: prove: his 
innocence... - Lu oE o 


* 


There are two approvers in this.case-:as 
already stated, viz,- Sujen Singh and Hare 
bans Singh; Sujan Singh is the-principal ape 
prover and has given: practically-the whole 
of.the-prosecution story. - Thè. evidence..of 
Harbans Singh-through whom: poisons: ATG 


alleged to-have been iprécured: :by. the ape 


pellante, is.eonfined to a-small- part: iof thé 
prosecution story only: -The story given:by 
Sujan Singh:.ssems:..to:.me to :be-natural 
and probables: It is full-of details and itis _ 
almost imposeible.to.believe that a ‘young 
man of his.age and antecedents could have 
invented it. There is no evidence: on. the 


record to show that -hé :had any. personal .- 


motive for murdering the deceased or falses 
ly implicating the appellants. Apart from: 
the suspicion which attaches . to! the: evid« 
ence of.every;approver andsome discrepan» 
cies, the only- criticism of: any importance, 
which the learned Counsel for the appellants: 
had to offer with respect to. the evidence: of 
Sujan Singh was.that his evidence was not 
recorded by the Additional District- Magis« 
trate as Boon as he was: produced. before: 
him by the Police. . The, delay om.:the part 
of the Magistrate has not been satisfactorily: 
explained and the Magistrate has been 
rightly found. fault with: by the learned: 
Sessions Judge; but I do not think it:cam 
reasonably be held to cast any suspicion’ om . 
the approver's evidence, The .Police.; had 
done their duty in producing the approver | 
before the Magistrate and cannot ~be- held 
responsible for the subsequent delay: -The 
suggestion. that: the -Police: ostensibly:-proe. 
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not prepare 
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| [to depart from.it in the:-pre- - 
sent ease. TF ME 
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-As to^ the-character of: tlie" corroborative’ 
evidence, it is obvious that corroboration- 
would-be of- litte value" unles ib comes 
from an independent soürce:: The testimony” 
of: ‘one accóniplicé; for instance; -would 
berof little value: as' piece of -éorróborative 


-— 


evidence “in support of the-tfebtimony of an-^ 


other accomplice. “Ahmad Nur-v. Emperor: 


(2) and“ cf. Shahrab'v. ‘Emperor (3). The: 


learned Sessions Judge has held that the 
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testimony - of-an.approver.ean be: used for 
the purpose of corroboration: if:.the taint 
attached to-itis removed. This: proposition: 
would be correct, in the:abstract, if it is 
meant. thatthe. ‘taint’ is-removed to such 
an.extent that the Court is prepared. to be- 
lieve the testimony of.:the approver in thé 


` same way and to the same extent as thé 


testimony of an ordinary -witness whom it 
considers to. be worthy: -of:eredit. But as 
stated above, Courts demand. as a. rule cor- 


roboration of an approver's testimony it- 


material particulars connécting . each -ac- 

cused:person with the crime; ..Oortobora-: 
tion in other details may show the partici+‘ 
pation of the approver. in. the crime, buti 


. not of the accused persons, .If:corrobora- ` 


tion; in material particulars. connecting any 
of.the:; accused’ with the offence is forth- 
coming, the approver's:testimony can, of 


. course,- be used. against “the-accused- person: 
. eoneerned.; - But, without. such corrobora- : 
| tion;the mere.implication -of:-‘an accused". 
. person by.two:approvers would: not. enhancé 
- the value of their testimony, as- against that | 


person. ©: .. ov. " p ge o . 
: The: extent. of ‘corroboration. -which a 
Court , will: demand:will : naturally. :vary 
with the -circumstances: :of each: casé, in- 
cluding the character.’and antecedents of 


. the: approver and. the degree of.suspicion: 
. attached -to, his evidence. :In ‘the. present 


instance, the approver Sujan- Singh is a 


` youth aged about 22 and..was. educated up. 
- tothe’ Entrance Standard.: Heisa ‘near’ 


- 


relation of the appellant Hakam. Singh and: * 


. was dependent on him:.for support. ~ There’: 
- je. no. credible evidence on -the “record to: 
- show that. he had: the slightest.: personal | 
— motive for falsely implicating: either of the - 
appellants., Hakam :Singh: has, -indeed, al- | 


leged that Sujan Singh’s mother was turn- 
ed out by him: owing to her . bad ?éharacter 
and. that. Sujan Singh. has supported -the 
prosecution: story at her instance out of 
grudge but Hakam Singh produced no evi-: 
dence in :support of the allegation and T 
feel no’ doubt: that:.it-is: frivolous and 
groundless. Bisher Singh has: produced 
some. evidence .to the: effect that he had 
objected. on two or three occasions to Sujan 
Singh singing obseene songs. while in a 


) 


state- of drunkenness and 'this-had led to. : 


quarrels and ill-feeling. -But his evidence 
also.does.not! appear to: me.ío be reliable 
and could; in. any ease; scarcely. be -con- 


sidered to disclose.any adequate motive for 


supporting:a.falee charge.of murder against 
Bishen Singh.. Sujan- Singh. had, in fact, 


every motive for-shielding-his.uncle Hakam’ 


' 018 


Singh from ‘justice:-and apparently tried 
.to do so (as will be seen hereafter) by ab- 
Bconding and concealing himself at different 
places at his instance for nearly two years. 
In view of all these facts, it seems to me 
that the. extent of corroboration required 
in support of the testimony of this approv- 
er would. be. much less than what would 
be needed in cases where the approver is 
a:person of. bad character and has a per- 
Rx grudge against the persons implicat- 


Before. proceeding to consider. the evid- 
ence in detail it will be convenient to 
notice one.or two other points as regards 
1t8 general character. The offence with 
which the appellants are charged was not 
brought to light for about two years during 
which the approver Sujan Singh was ab- 
sconding. As a result the approvers as well 
as some of the material witnesses were ex- 
amined for. the first time after the lapse of 
this period and consequently some  discre- 
pancies have crept in to their statements. 
These discrepancies have been laid stress 
on in argument; but I think allowance must 
be made for this lapse of time in judging 
the significance of these discrepancies and 
greater weight must be attached to the 
general character of the evidence'ofa wit- 
ness and the motive (ifany) he has for 
giving false evidence than to discrepancies 
in; minor details.. None of the material 
witnesses in this case’ appear to. have any 
strong motive for giving. false evidence 
against the appellants, It has been suggest- 
ed that.a false case has been put up against 
the 'appellants as the instance of the Insur- 
ance Companies; who were anxious to get 
out of their liabilities. There seems to my 
mind, no force whatever in this contention. 
From the evidence of the Police officials it 
appears that allegations of foul play were 
being made by some persons from the very 
outset. In the inquest report prepared by 
Firoz Chand, Sub Inspector, (Ex. P. B. M.) 
on 4th December, 1926, i. e., the very next 
day after the murder, it is stated that the 
deceased was alleged to have been burnt 
with petrol, These facts naturally became 
known to the Insurance Companies. 
Their suspicion was strengthened by 
the unesatisfactory and discrepant state- 
ments made by the appellant Hakam 
Singh in support of his. claim and 
all that the Companies did subsequently 
was'to advertise a reward for informaticn 
to enable them to ascertain: the true facts. 
The total ‘amount of insurance. money pay- 
able to. Hakam Singh was. by..no means 
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abnormally heavy and it: was payable by 


‘five different Companies. It was pointed 


out that some of the agents of the Insurance 
Companies had visited Musammat Laj Wanti 
and her father. But Musammat Laj Wanti 
does not mention anything about thein- 
surance policies in her applications to the 
Deputy Commissioner and the Superintend- 
ent of Police and the suggestion that false 
witnesses were set up by the Companies 
seems groundless. -The evidence so far-as 
as it goes seems to me to be on the whole 
straightforward. The difficulties in the 
case have really arisen owing to the slipshod 
manner in which the Police investigation. 
was carried on at the outset and-the delay 
which ‘occurred in’ consequence. There 
were glaring suspicious circumstances sur- 
rounding the death of the dezeased, but‘no- 
properinquiry was made into them anda 
report to the effect that the death .was acci- 
dental was sent up on inadequate data. There 
is reason to think that-if the investigation 
had been vigorously and intelligently- 
carried on at the outset the case would have 
been considerably simplified. 

: I now pase on tothe consideration of the 
prosecution evidence, It will be convenient 
to discuss this evidence- with reference to`. 
four stages of the appellant’s alleged con- . 
spiracy to insure the deceased, murder him: 
and then claim the money due on his life- 
policies: j 

(1) The preparatory stage, extending from - 
March to September, 1926, in which the life 
of the deceased Diwan Chand was insured 
with different Companies and the policies 
were assigned to the appellant Hakam 
Singh; 

(2) The attempt to murder the deceased 
at Patiala in October and November, 1926 ; 

(3) The murder of the deceased at Amrit- 
sar on the night of 3rd and 4th December, 
1926; 

(4) The conduct of 
sequent to the murder, 

The material facts of the case as disclosed 
in the approvers’ evidence have b ;en already 
given and it is unnecessary to repeat them. 
In discussing the prosecution evidence, I 
shall, therefore, confine myself mainly to 
those portions of the approvers’ evidence, 
which are important and are corroborated 
by other evidence. 

The evidence relating to the first stage 
is mainly: circumstantial. :'The approver 
Sujan Singh-was not'in the conspiracy at 
this stage and derived his knowledge about -- 
it latex on. from the appellants themselves. 
This circumstantial evidence is, however,- 
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very strong especially agaiust the appellant 
Hakam Singh. It has been proved by ample 
evidencs as the learned Sessions Judge has. 
shown, that the deceased wasa poorman 
who had been wandering from place to 
place making his living with difficulty by 
earning afew rupees per month and was 
not at all in a.position to insure his life for 
& sum of Rs. 32,000. The appellant Hakam. 
Singh professes to have lent him Rs. 27,000 
on pro-notes. Hakam Singh was a mera 
clerk getting about Rs. 60 or Rs. 7G per 
mensem and it has not been shown that he 
was in a position to lend such large sums of 
money. But evenif he were, no satisfactory 
explanation is forthcoming as to.why he 
should have lent such large sums to a man 
of straw like the deceased without interest 
and without any security on mere pro-notes. 
There is no evidence whatsoever as to the 
actual payment of any cash to the deceased 
for these pro notes. l A 

* During the very period when the deceased 
ia supposed to have borrowed: thousands of 
rupees from Hakam Singh he was unable to. 
pay petty debts due from him to other 
creditora: .see Exs. P. A, X, P. A. Y. Two 
of the pro-notes aro alleged to have. been 
executed in 1923: ses Ex. P.A.21 . and 


Ex.P.B. E. At. this period, however, the. 


deceased was apparently not even in Amrit- 
sarand was not acquainted with Hakam 

Singh: sse the evidence of Musammat 
“ Laj Wanti, Thakar Das, P. W. No. . 4, P. W. 
No. 5, etc., and also Ex. P. A 20, On 12th 
March, 1526, Diwan Chand made a proposal 


for the insurance of his life to the Bharat: 


Insurance Co, of Lahore. In reply to cer- 
tain inquiries made by the Company, Diwan 
‘Ohand informed the Company on 218t March, 
1995: see Ex. P. B. O-10, that he wanted 
to assign his policy to Hakam Singh. ap- 
pellant out of gratitude, because he had 
helped him in his boyhood for some 19 years 
since the death of his father. It appears 
from the evidence of Sarab Dayal (P. W. 
No. 54) that both Hakam Singh and Diwan 
Ohand were pressing him to accept the 
proposaliand the letter was sent in pursuance 
of their promise. It is significant that there 


is no mention in this letter of any pro-notes. 


although several of the pro-notes are ai- 
leged to have beenjexecuted on earlier dates. 
The inference seems almost irresistible that 
the pro-notes were not then in existence and 
were. manufactured later on to furnish a 


better ground for the proposed assignments, © 


when the Bharat Insurance Company reject- 


ed the proposal, There is a: letter . dated. 
26th July, 1926, (Mix. P. A-13), on the record . 
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which shows that the deceased: was then on ` 


verge of starvation and had to approach 
Hakam Singh for a paltry: loan of Rs. 5. 
It is incredible that any sensible man would 
have cared to &dvanee Rs. 1,000 to an im- 
pecunious person of this type on mere pro- 
Nor could Hakam ` 
Singh have been satisfied with the assigri- 


ments of the policies in lieu of the debts if, 
the debts were genuine; for the policies had. 


at the moment hardly any surrender value. 
The deceased was a healthy young man 
aged about 25 and the policies could not’ 
be expected to mature for payment for 30 or 
40 years at any rate in the normal course, 
even if the premia were paid up regularly. 
Incidentally, it may be mentioned here that 
the pro-notes remained with Hakam Singh 
and no endorsement was made thereon about 
their discharge by the assignment of the 
policies as alleged. LIN. 
In view of the facts mentioned above, I 
fell no hesitationin agreeing with the find- 
ing of the learned Sessions Judge that the 
pro-notes were fictitious,:and the policies 
and i their assignment were procured by: 
Hakam Singh in pursuance of a deliberate 
plan to bring about the-death of the insured 
and then claim the money due on the  poli-: 
cies. Ori no other hypothesis does the pro~, 
secution evidence seem to be capable of any 
reasonable explanation. The"scheme is 
transparent but the deceased seems to have 
been somehow duped into it owing to hia 
simplicity, ignorance and poverty. This. 
part of the prosecution case is practically 
unassailable and if was probably for this. 
reason that the learned Counsel for the ap- 
pellant made no serious attempt to challenge 
it and conceded that there was strong evi- 
denceas to "motive" as against the appel-. 
lant Hakam Singh. All that he urged in 


this respect was that this evidence asto, 
^ motive" was not sufficient to serve as any. 


corroboration of the approver sufficient to 
sustain appellants’ conviction. Reference 
was madein this connexion to Jit Singh. 
v. Emperor (4) but the present case is, I: 
think, clearly distinguishable. The evi- 
denca discussed so far does not merely di8- 
close "motive" but preparation. The motive 

to murder the deceased did not exist in- 

dependently. but was of appellant's own 

creation. The murder waa not the real’ 
objectiva but was only incidental to the 

scheme of obtaining the money due on the 

life policies. . The -circumstantial evidence 

discussed above thus affords very strong 

(4) 86 Ind. Oàs. 811; A. I.-R 1925 Lah,-520; 26 P. L.- 
R. 124; 26 Cr. L, J. 879. 
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corroboration of the approvers’ statement 
to the effect that, he. learned. from the ap- 
pellants. themselves that, the -policies- had. 
been. obtained by. Hakam; Singh with a 
design to.gecure the money due:on them: 
procuring the, death of Diwan. Ohand, 
. Lhe case of Bishen Singh stands on a 
epmawnat, different. footing: and. must be 
istinguished..-at this 
the. appellant. There. is.evidence of- his 
association with Hakam Singh in procuring 
the policies and getting 
his favour. He wasa witness to the aassign- 
menta of all the policies in. Hakam Singh's: 
favour. -He carried on some of. the corres- 
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stage- from. that of 


them. assigned. in. 


pondence on behalf of Dewan Chand and: 


&lso gaye. his. address for replies. In one 
case.he gave & report on Diwar Ohand's 
proposal as , a private. friend,, claiming to 
have known him for. five. yeare :. see Hr. 
P. B. T-2., It is.in..evidence.that- Hakam 
Singh had been living in -Bishen Singh's 

. house ever since. 1911 and they were evident- 
ly on very intimate terms, 1n:1915, Hakam 
Singh had assigned . his- provident: fund to 
2 daughter of Bishen Singh. In 1926, when 
Hakam Singh, Bishen Singh and the latter's 
children used to take their food -at the-hotel 
of Mahasha’ Dhanpat Rai it was - Hakam 
Singh who paid the bills: ` 
45. It also appears that 
where the murder was committed was léased 
by Hakam . Singh, Jt .-Wag_ 
“who usually paid the rent; see-P,W.-No. 15): 
,Bishen Singh eould.not in.the circum- 

stances be ignorant of the financial posi- 
don of’ Hakám.. Singh. or Diwan ‘Chand. 

The circumstances in whieh the life policies 
were procured, and assigned., to. Hakam 
Bingh were themselves such that they could. 

not fail to arouse, suspicion at once about. 

' the bona, fides. of the. transaction and-the 
fact that Bishen Singh associated -himself 
with Hakam Singh i 
creates à very strong 


Bee. P. W. Nop 
although the-stable . 


Bishen : Singh’ 


n these transactions’ 
Suspicion: thatshe'was’ 


privy to. his friend’s scheme, .. The evidence: 
at this. stage does not seem .to.take the 


case, against Bishen Singh- 


but it, is unnecessary 


Ag beyond ‘sus- 
picion, 


to labour the: 


point as. there is direct evidence of shis: 


participation in Hakam: Singh's plans. at 
later stages. "E E ee 


' The -evidence, relating: to the attempts. 


alleged. to, .have- been. made by the.appel- 
lants to, murder. the. deceased is relevant 
as.evidencé.of intention : cf. 8; 14, Evidence 
Act; illustrations (o) and (p), The first at- 
tempt. 18. said to. have been made through 
one Piara.Bingh. .As regards.this attem pt 
there is no direct.evidence available, Piara 
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Singh himself is. said to be, gbsconding, - 
and nothing definite is: known - ag. to. bis- 
doings at Patiala, "But there’ ‘is reliable 
évidehce on the record which shows that 
the deceased Diwan ‘Ohand and Piara Singh. 
wére sent to ‘Patiala about the ‘middle 
of: October ostensibly for motor business, 
It appears ‘from tlie evidence of Hari Singh. 
that both the appellants accompanied them’ 
but returned ‘to’ Amritsar after staying for 
a’ few hours’ 'and requesting Hari Singh: 
to arrange for a house for Diwan Ohang 
and Piara Singh. This visit to Patiala by 
the ‘appellants has not been éxplained: 
There is furthér documentary evidence on. 
the record to show that every effort -yas 
made to secure: all the policies duly. as-* . 
signed before Diwan Chand left for Patiala: . 
One policy had been: delayed and Diwan 
Chand 'askêd the Company to send it to. 
him: at^ the" address of Bishén: Bingh ap- 
pellant- see eg, Eid. P.B. A-6, P; B.' A-7; 
P.B. A-8. Before proceeding to Patiala, 
Diwan’ Chand: “also > wrote’ “a: letter (Ex. 
P. A:27) to Hakain Singh on, 6th’ ‘October, 
confirming” the: aésignments of hi8 policies 
in: his favour and stating in clear terms: 
that no relation of his ‘whether near or 
-Femote would ‘Have: any ‘claim’ to^ the’ 
money *eláimble on” the' policies, "The 
necessity ‘for this: letter is not obvious 
and there seems: considerable force in the 
suggestion of thé prosecution that all these: 
maierials' were being “collécted ‘by Hakam 
Singh merely with á view to facilitate His 
scheme for: obtaining the insurance money 
on Diwan Ohand's death, which: he èx: - 
pected to bring about shortly. ' nod e 
-- It is, however, the second attempt which 


_ig really important. It was apparently somes 


time in November 1926, that: the appellants. 
decided to -take Bujan Singh, the pirin- 
cipal ‘approver, ‘into thé conspiracy, and 
it is- from this’ time that direct evidence 
is-available" about -the activities - of" thé' 
appellant; Acccrding to this approver'g, 
statement “it was'Bishen Singh "who first, 
disclosed-.the ‘tonspiracy to him. Sujan: 
Singh was unwiling:/t2 take part “in it 
but ‘eventually: agrêed -at thé ‘persuasion’. 
of Hakani Singh on’ whom he was depènd- 
ent’ for ' his süpport. ; Sujan ‘Singh has: 
narrated ‘at lengih how poisons were:secur= 
ed throügh Harbans -Singh ‘aid ‘how’ at: 
tempt was’ made “to mardér-Diwan’ Ohsnd 
at Patiala by. both the appellants by giving 
him:*'peras""mixed with àntif Sbrine follow- 


'ed ‘by :poison ed ‘liquors ‘and arsenic: The 


Singh, häi 


we. 
Mox o. 


-s 
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tjoned. anything:abcut.the-poisoned "peras" 
in his. .statement-..before the Police on 
26th August, There is. no ‘explanation. for 
the, omission, but, ,it.,.was, probably. merely 
due.to lapse,.of-memory. Lam, unable, to 
see that the. prosecution story has. been 
materially. -improved--: by- the addition. of 
this detail-and..I .do not believe that--it 
was introduced- deliberately. .at a -later 
Bíage,. .. 1. G 5 ye 
.Bujan Singh's evidence with respect.to 
this part. 
‘ated in.the following material particulars: 
a Evidence as to the procuring of-poisons 


through Harbans Singh; (b) Evidence» as. 


to. the: procuring.of snake venom by Bishen 
Singh through Partap Singh ; (c) Evidence 
as to the visit of,both the appellants. to 
Patiala, about. 26th -November 1926... (d) 


Illness of -Diwan Chand- and, the: depar-. 
ture. of. the appellants with him. after his. 


recovery,. with a. quilt: belonging.to. Hari 
Singh, which had been soiled with. vomit- 
ed matter: . 


. As. regards (a)-we have.the evidence.of 
Harbans Singh, the second approver, Ram : 
Ijal.his partner, and Amrit Singh from whom: 
"hyoscine" was purchased. The evidence of: 
Harbans Singh being that of.an accomplice. 
is. of little -value, by itself, by. way of cor-. 
roboration. The evidence,.of Ram. Lal who. 


is. 4. partner-.of Harbans Singh. does .not 
appear to me to stand on a better'foot- 
ing. -It. was. he who.mixed. antifebrine 
with "khoa".and prepared the “peras.” He 
is himself a druggist and:could: scarcely 
be.ignorant of the. nature .of the. powder 
he was mixing with the: khoa. But: the 
maíteris placed.beyond any doubt by the 
statement of Sujan Singh before the Qom- 
mitting Magistrate, which was to:the effect 
that.it was Ram. Lal who gave directions'to 
him about the manner in. which ‘the poison- 
ed,"peras",liquor and. arsenic. were to be 
administered and which clearly shows that 
he.knew that these were poisonous. . s 


"The evidenceof Amrit Singh seems.to be, 
disinterested. He deposes that Harbans 


Singh-did. purchase two. tubes containing 
hyoscine compound from him on : 25th Nov- 


ember, 1926. The statement is supported by ` 


an entry inthe shopregister and Amrit Singh 
states that he, remembers the sale, because 
Harbans. Singh. had ‘again. gone to him-for. 


the;purchase.of the same medicine .and. had. 
reminded him. of. the previous purchase. I. 


do not cee any sufficient reason for dis- 


believing: this evidence.’ It must be, said, 
however, that this piece.of evidence, though" 
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of, the .case. has been. corrobo- 


Sal 


directly connect: either: ofthe, appellants. . 
with the purchase and ie not,therefore, by 
itself of great value c.so ma soono 
'-(b)-On .the second: point, there, is:the 
evidence of Partap: Singh -and Asa. Singh. 
Partap. Singh has.:narrated;: how. Bishen 


- =f. lat 


ee d. 
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- (c) On thé third point, there is ample reli-. 


':8bleevidence.toshow that both the appellants 
. visited Patiala about the end of November 
‘and the fact-was not disputed by: their 
‘Jearned Counsel. -Both of them had to 
obtain leave for the purpose. ‘Hakam Singh 
admitted this visit. to Patiala, but stated 
that- he went alone because of a letter 
received from. Diwan Ohand in which he 
„wrote that. he was ill. It seems strange 
. that Hakam Singh should have thought it 
.necessary to obtain leave and go to Patiala 
jüst to visit a sick servant instead of ask- 
he deceased's wife or his relations to 


‘ing t | 
vo there. Still less was there any occasion 
.for Bishen Singh to go to- Patiala. Realis- 


ing this, he has denied having gone to. 
‘Patiala and has stated that he had taken 
leave merely owing the illness of his son. 
But this statement has been belied by the 
evidence of his friend Hari Singh of 
Patiala (P. W. No. 21) who has deposed that 
Bishen Singh did visit Patiala and actually 
put up in his honse. Hari Singh's evidence 
shows further that Hakam Singh did not 
state that he had come to see Diwan Ohand 
‘because he-had heard that he was ill. As 
& matter of fact itappears that Diwan Ohand 
“was not ill at. all that time. Both the 
appellants told Hari Singh that they were 

oing to see a relation of theirs and that 
they had dropped there (at Patiala) to see 
“him as he had, been transferred from 
Patiala. All this evidence goes to show 
that this visit of the appellants to Patiala 
-for which they have. not been, able to offer 
any reasonable. explanation was for 8 
sinister purpose as alleged by the prose: 
cution. NK. | | 

(d) On the last point the direct corrobora- 
‘tiva evidence available is only that of 
Hari Singh who says that he saw Diwan 
Chand sitting on a cot and that he looked 
ill." The appellants.and Piara: Singh were 
sitting by his side. The witness had some 
business and he left his house advising the 
appellants to send Jor him. On his return 
‘he found that: the appellants had already 
-- Teft'and his wife also informed him’ that 


the appellants had taken away a quilt of — 


his with them. Hari Singh -does not give 
any details as'to Diwan Chand’s illness but 
the evidence so far as. it goes bears out 
the approvers’ statement. The taking away 
of the quilt (which according to Hari Singh 
-was never returned) is significant and 
suggests that the approvers story that 


it was taken away owing to its being soiled 


“with vomited matter is true. The appellants 
evidently considered this-precaution . neces 
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sary for fear. of traces of-poison being detéci- 
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ed thereon. According to the approver’s . 


story one Shrikishan Das,-a Hakim, had 
been called to examine the deceased and 
had diagnosed the illness as pneumonia 
and certified it as such. 
produced as & witness but deposed that he 


This man was- 


did not’ remember the incident. It is, 


however, significant that the  &pprover 


was able to point out this man, whois ` 


admittedly the family Hakim of Hari Singh, 


Unless. he had been actually called as . 


stated by the approver, the approver -could 
not be expected to know anything about 
this Hakim. 


In addition to the above there is also : 


evidence on .the record to show that 
Diwan Chand was ill and ‘weak when he 
returned, from Patiala: see e.g., evidence 


-of Laj Wanti, P. W. No. 4, Labu P. W. No.8 
. and Ram Chand, P. W. No: 20. There are 


besides Diwan Ohand's own statements to 
the effect that he was given liquor and 
peras by. the. appellants at Patiala as & 
result of which he was taken ill and vomit- 
ed and purged., It has been urged, however; 
that these statements are not admissible 
in evidence as they do not relate to 4. 
transaction which resulted in Diwan Ohand’s 
death. Autar Singh v. Emperor (5) has 
been relied upon as an authority. This 
ruling has been diseented from in Shiva- 
bhai Becharbhai v. Emperor (6). 
point involved is not free from difficulty. 
Although I must say with all respect that 
I ineline towards the Bombay High Court's 
view, I prefer to exclude these statements 


of Diwan Chand from consideration so far 
as'the present case is concerned, without - 


expressing and definite opinion on the law: 
point raised. | 
It was urged that the approvers' story 
as to the administration of poisons could. 
not be true as the deceased could not have 
survived the administration of the poisons 
and the post mortem examination also did 
not disclose that any poison was adminis- 
tersad. i / 
[His Lordship then. considered evidence 
regarding the third stage of the conspiracy. 
and proceeded :]  . 
. After carefully donsidering the evidence 


^ 


on the record, it seems to me that the ap-- 


provers’ evidence in this case is sufficiently- 
corroborated in respect of both the appel- 


lants and is trustworthy. It was urged that: 
(81 Ind. Cas. 964; 4 Lah. 451; A. L R. 1924 Lah.” 


253; 25 Cr. L. J. 1140 ; 


' (6) 97 Ind. Cas. 660: 505. 683: $28. Bom, L. R. 1013; 
- +27 Gr.-L. J. 1140; A. T-R. 1926-Bom.-518 ---~--- + de 


The : 


t 
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‘there is-no -reliable -corroborative evidence 
to implicate the appellants directly in 
certain respects, e.g., in the purchase: of 
poisons and petrol at Amritsar, administra- 
tion of the poisons at Patiala and so forth’ 
But it is not necessary that there should be 


corroborative evidence on each and every - 


point. If this were so, the approver's evi- 
dencé would be practically redundant, As 
pointed: out in the very ruling relied upon 
by the learned Counsel for the appellants 


at the outset, viz, Barkati v. Emperor (1) all 


that the law clearly requires is that some 
-relevant and material part of the approvers’ 
story incriminating the accused should 
have support from an independent source. 
This supplies a test of the truth of the 
approvers’ narrative as a whole by check- 
ing it in some relevant portion. Fur- 
ther, corroboration need not necessarily 


consist of direct evidence that the accused . 


committed thecrime; it is sufficient even 


if it consists of circumstantial evidence of: 


his connection with the crime of R. v. 


Baskerville (7); also R. v. :Feigenboum (8). ` 


In PR. v. Baskerville (7) the only corrobora- 
tive evidence relied upon was a letter 
written by the accused and his conduct 
prior to the commission of the offence. In 
R v. Feigenboum (8) the corrobora- 
tive evidence consisted nierely of the fact 
that the accused had kept silent, when he 
was charged by certain persons with the 
commission of the criminal act. The 
extent of corroboration needed must, of 
course, as already stated; depend upon the 
circumstances of each case. 


minating both the appellants is very strong 
and there is also a certain amount of direct 
corroborative evidence in respect of their 
participation at the various stages of con- 
spiracy. Itis true that Bishen Singh was 
not present at the scene of the murder; but 
his absence was apparently only intended 
‘to provide an excuse for Hakam Singh 
appellant to go to the Railway Station just 
before the final act was committed by 
Sujan Singh and to furnish both - the 


appellants a plausible defence of “alibi,” 


Bishen Singh arrived on the. scene immedi- 
ately after the murder and his previous 
and subsequent conduct leaves no doubt 
that he was participating throughout in the 
conspiracy. 
murder was committed. 


(7) (1916) 2 K. B. 058; 86 L. J. K. B. 28; “115 L. T. 
453; 80 J: P. 446; 605. J. 696. 

(8) (1919)-1 K. B:431; 88 L. J. K: B. “581; "120 L. Te 
912; 83 J. P. 123; 14 Or, App. R.1. 


In the present 
instance the circumstantial evidence incerl-. 


in. pursuance of which the”. 


a 


ASA RAM 4; KIBHEN-OHAND., 
‘I accordingly hold that ‘the guilt of both. 
the appellants has been established beyond 
“ any reasonable doubt. 
there can be no question, 
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.Às to the sentence, 
for this was 
undoubtedly one of the most calculated; 
cold-blooded atrocious crimes conceivable. 
I would, therefore, dismiss.the appeal and 
confirm the sentences of death passed on 
the appellants.. ] ; 

: Johnstone, J.—! concur. 

A. Sentences confirmed, . 
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LAHORE HIGH COURT. 
MISCELLANEOUS Givin Petitron No. 580 
oF 1929. 
January z2, 1930. 
Present: —Mr. J ustice Zafar Ali and 
Mr. Justice Bhide. y 
ASA RAM AND. ANOTHER—PETITIONERS 
. versus 
KISHEN OHAND AND oTHERS— 
| RESPONDENTS. 


Civil Procedure Code (Act V: of 1908), 38. 109, 110—. 
Leave to appeal to Privy Council —Decree | of 'affirm- . 


ance’, meaning of—Appeal and cross-appeal—Appeal- 
dismissed—Cross-appeal allowed—Value | of cross-ap- 
peal less than-ten thousand rupees—Leave to. appeal, . 
granting of. 

Even a slight variation inthe decree as “for 'in-” 
stance in the matter of costs or interest is sufficient 
to convert a decree of affrmance- into a decree e. 


. variation, 


Raja Sree Nath Roy Bahadur v. Secretary of State 
for India (1), dissented frou., 
Annapurnabai v. Ruprai (2), followed. 


Where on appeal by the defendant .to-the High 


Court the decree ofthe trial Court was affirmed but 
a cross-appeal by the plaintiff regarding interest 
was accepted and the value ofthe subject-matter of 
cross-appeal was less than Rs. 10,000 : 


Le 


Held, that no leave to appeal to Privy Council. 


could be granted unless a substantial question of 
law was" involved inasmuch as the decree in defend- 
ant's appeal was one ofaffirmance and though the 


decree in the cross-appeal was one of variation the 


value of subject-matter was below Rs. 10,000: 


Ramanathan Chetti v. Subramanian Chetty (3) and 


' Chiranji Lal v. Behari Lal \4), followed. 


Jamna Prasad Singh v. J agarnath Prasad (5) und 
Shanmugasundara Mudaliar v. Ratnavelu Mudaliar 


(6), distinguished. 


Petition under s. 109, Oivil Procedure 
Code, tor leave to appeal to His Majesty i in - 


Council. 
Mr. Kishen Dayal, for the Potitioners. 


Lala Badri. Das, R.B., for the Respond- ` 


ents. 

ORDER. This 18 an application for 
leave to appeal to His Majesty in. Council 
 froi-.a decree- ofthis.Oourt passed in pur- 


-> guance of the decision of two 'cro&é-appeals; ' 


m 


» “es w 


+ 
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namely - :Nos. :4550; SABA 1813: E 1926. The 
plaintiffs, :. "who-are the. mortgagees- of.cer- 


tain>house property, sued the ;mortgagors. 


and "their ^fepresentative- .in-interest, . _ for. 


ejedtment, arrears of rent. and; interest | there-. 


ou; <The.. suit -was decreed: by..-the:: trial 


Court: but interest ; was allowed.at the rate: 


of:1 percent, per.mensem instead:of the-sti- 


pulàted rate of 2 per cent. per'mensem. 


From this decision both, parties: appealed 
to .this. Court... The. appeal of the defend- 
ante-mortgagors was dismissed and the 
plaintiffs’ appeal, which was confined sloley 
to the question of interest, was accepted. 
The defendants now wish to appeal from 
this decision and it is contended on their 
behalfithat they are entitled to a certificate, 
as a matter: “of right, Inasmuch: a8. the: value 
of tie appeal exceeds Rs. 10,000... ii: 
On behalf of the plaintiffe- reapondenits it 
is contended that the decree of this Court 
was iï- ‘substance: a :decree:of affürmánce 
and that in any case ‘the variation in the 
decree; if! any, took iplace.as a result of ithe 
decision of the appeal: filed by the plaintiffs 
and it-cannot entitle the defendants to the 
certificate asked for, unless they are able 


to “show. that & ‘substantial ‘question of law. 


is. involved, 


"As. regards. . the first. point, there are, no: 
doubt, certain. authorities -.of. the. Calcutta. 
High. Court which lay down that a slight. 


ABA BAM v RISHEN OHAND. 


váriatior, in: the decree; as for instance, in. 


the matter of costs, interest, etc,, is not 


sufficient to convert a “decree of affirmance. 


into “a decree*of variation, vide, inter alia, 


Raja Sree Nath. Roy. Bahádur : v. Secretary ` 


of State for, India (1). But the correctness 


of: -these ` rulings „appears to .be. open to: 
some ‘doubt’ iu view of the decision of their. 
Lordships of the pits Oouncil i in: ae 


purnabai.v. Ruprai.(2). 


„The. second ‘contention, of | the learned. 
Oounsel for the: ‘respondents, - -however; ap- : 


‘pears to be sound: “There were two appeals. 


before, .this Qourt and ‘although a consoli-. 


dated: decree was. drawn up as.a result. of 
the decision of; the two - appeals, there -is, 
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filed. by. the plaintiffs, no; doubt, varied. the. 
decision. of the. trial Court, but the.value 


of the subject-matter of thas appeal was. 


admittedly. legs, than Rs. 10,000, ; It, seems. 
to us, therefore, that the mere. fact that the. 
decree..of. the. trial. Court was varied as & 
result of the: decision..of. the. plaintiffs’ .Ap-. 
peal cannot improve the, position : of - the. 
defendants.. This. was the, view taken. br 
ths Madras High Court. in Ramanathan 
Chetti, v. . Subramanian. Chetti ..(3) and a 
similar ‘view, taken by. the Allahabad High. 
Court. in Chiranji Lal v. Behari. Lal (4). The: 
learned , Counsel ior „the. petitioners has re- 
lied upon Jamna. Prasad-Singh s. J. 'agarnath. 
Prasad, (5).. . That--was.. also a case in which. 
there: were two, cross-appeals and the varia- 
tion of the decree took, place, only-in res- 
pect of interest in. one. of the. appeals. Xt, 
appears, however, from the judgment that. 
the.value of the subject-matter of the ap- 


‘péal.in which ` the variation. took: place ex: 


ceedéd. Rs. 10,000.. The.case is. -consequently. 
distinguishable from the present.case. An- 
other case relied upon by the learned Coun- 
sel for the petitioner was Shanmugasundara. 
Mudaliar v. katnavelu Mudaliar (6). The facts: 
of that.case, were. rather peculiar. There: 
was an. appeal. as. well.as cross-objections. 

Certain itemsa.of account were involved in: 
the, appeal: while a few others were invalved 
in the. Cross: -objections, The. decision pro- 
ceeded. upon a. ground common to both the. 
appeal and the. , cross-objections and. hence. 
it was, held | that there. was. in. substance 
only one. decree. In. our opinion, the line. 
of reasoning adopted in. Ramanaihan. Chetti. 
v. Subramanian. Chetti (3). and: Chiranji . Lal. 
v. Behari..Lal (4) applies t0.the. present case. 
and the petitioners are, ‘therefore, not entit]-. 
ed .to. a. certificate as à matter of right. 


"The next: point for consideration i js: whe- 
ther there- is “a substantial point of law i in-^ 
vòlvəd -iù -the proposed appeal. “The con- 


tention of the learned Counsel for-the peti--- 


tiofiers: is thàt'one of the main points- raised” 


. In*the- ‘appeal is that the‘relation ofland-- 


no‘ doubt; that, in reality, there -weré two . 


décrées. 
ants was. concerned, the decree was, one of 


So far as the appeal of the défend: 


affirmance;of- the decision. ‘of the.trial Court. - 


Consequently, the decision of that appeal. 


does not giye:the defendants, a right to the 


certificate ‘ asked- for unless .they can ‘show 


that & substantial question of law is in. 


volved,;-.The' decree; passed: in. ihe: appeal 
ra WN.$94 ius Plo ore 

a6 Ind: Ges; 504; -51 C. 969554. I. T 1985.P. De: 

ER WCC re X. (P. Q). . TC e re noah 


4 Z m 
pah AN NEM Ex GM 


= 


t 
Toa 


lord and'tenant did’ not subsist between: 
the: ‘parties and' as the decision of this ques- ~ 
tion -depends-: upon ‘thé construction of cer- | 
tain documents, “a 4 substantial question: of 
law is- involved. ii 


DE SU. , + 


i a 


3) 97 "Ind: Oas: 592; SLM. T, Je 295; 24, s. 455; 
A. I.R. 1926 Mad: 1024; (1997) M. W. N. 6 

(4) 48 Ind. Cas. 124; 16 A. iu, J: 864. 

(5) 117 Ind. Cas. 193; A. LR. 1929 Pat.” 
Rul. (1929), Pat. 401. 

(6) 121 Ind, Oás. is 52 M. 521; 29 Li 
2 M..W.N. 304; A.I. 
a Ind. Rul. (1930) Mad. i 12, . 


361; Tad ^ 


- | 


623: 1928 ; 
3 Mad 480, saut ^ "1 


+ 
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+ There. seems 'to“be no "force ‘in this con- 
tention:: According'’:to’thé. plain ténor~ of 
the mortgage-deed'and the léase'rélied upon, 
there is no doubt-that the relation: of land- 
lord and. tenant ‘was created. "The conten: 
tion'.of thé petitioners’. is. that: the inten 
tion of the parties; was different to what 
appears on the face‘ ofthe documents: This 
they. have. failed:-to establish. “The -ques? 
tion of proper’ construction: of documents 
may at times be: a question’ of law but.we 


‘are unable to ‘hold inthe above :circuin: | 


stances. that any substantial question of law 
within the meaning of:s. 110, ‘Civil Procé: 
dure Oode.is involved in the prêsent-cage: 
We-accordingly dismiss. the’ application 
with JA DE se a t MODULT Hur m 
BOLESTI S221 «Application dismissed. ': 


- 0 
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+? LAHORE HIGH COURT, Pn 
"i SORIMINAL APPEAL NO; 686-0F 1999, <1 

acus. S October 18,1929." " ^. = 
4 Present:—Mr: Justice Dalip Singh. <" 
ALLAH. WADHATA —ACCUSED-APPELLANT 


4^ uou 


A Df V gersus atas : a 

-7 EMPEROR-— OPPosITE-PARPYy, i707 
{Penal Code{Act X LV :: of 1860); . 5. 2965—Counter- 
feiting coin—Sentence—Separate conviction for being 
in possession. of various instruments, legality of... > 

Though’ the offence of counterfeiting "coin i$ very. 
serious and deserves an exemplary sentence, wher à 
man is being convicted for being. in possession ` of; 
instruments: or materials for counterfeiting: coin, it: 
is not tight to convict him. separately for being in 
possession. of various parts of such instruments. or. 


materials: - ME 
< Oriminal appesl against an 'órder of the" 
First. Class, - Magistrate, Dera Ghazikhan, 
dated’ the 21st June, 1929, <. - 

Mr. Niaz Muhammad, for the Appellant, `> 
. Mr. Muhammad Moni, for the Crown. - 

JUDGMENT.—These. three'conneeted- 
appeals can be disposed: of in one judg- 


ment. -In my opinion the evidence in the . 


first case cléarly: establishes that Ladha 
alias. Allah Wadhaya appellant was found 
in possession of a wooden clip with which > 
he. was holding a mould for the'purpose 
of'cournterfeiting coin. It isnot very clear” 
whether he was mending the said mould 
or boring holes init by way..of prepara- 
tion, but in. any. case his offence. would 
come within the purview of s. 235, Indiàn- 
Penal Code, under. which he, has-been con- - 
vieted.. . ME TS a | 
In the :conneeted case Isee no reason to 


ya 


nesses which proves thatthe appellantLadba 


NIKKA UPAZAI-DAD KHANZ?- ' 


., -4 a : "a Vee ALS po ep kee 7 Èr 
"fence "it each: case shall be reducêd “to, 


sion of property which. is. not. joint family propere: 
ly falls under Seh. II, Art. 17 (vi), Court Fees Act and; 
the Oourt-fee- payable is^ Rs.:10! [p:927, col. L| = ^?! 


oubt the:eyidence of the prosecution wit: 
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produced various instruments.and materials, 
for the:purpose.of counterfeiting. from- -his 
own house. The appellant has been sentenc- 

ed in both’ cases to Beyen- years’ ‘rigorous 
imprisonment: and Rs; 4,000. fine: it: des 
fault ‘one:-year’s further rigorous imprison- 
mént.~:As‘va’ matter of fact it’ is“ clear that 
he was, in possession of certain instruments 
in one;ease.which. were a -part. of his stock- 
in-trade,-the crest.. of which were,discovered 
by him from his own house. The offence.o£, 
counterfeiting coin- is no doubt very serious 
and, an exemplary,sentence should be given, 
At the sama time,. I" consider: that: when 
hea pt " ? fr 47s RE E D eterna 
a“ màn is “being 'cOnyvieted for" being -in 
possession’ of' instruments: or materials Tor 
counterfeiting "coin, it^ is“ hardly right ^to 
conviet.him separately for being In"pósseB* 
Bion"of various parts of such instruments-or 
materials, "I, therefore, ‘accept the appeals 
to^the-extent' of “ordering: ‘that ‘the’ sens. 
fivé^ years" rigorous" imprisonment and 
Ré. 800 fine; ‘in default, Bix months’ further” 
rigoróus imprisonment, in each case. The 
result “will ‘be’ that ihe áppellant^will be 
séntenced to a total of ten years. rigorous 
sentenced, to a total "OI Len. years, ri] E 
imprisonment and Rs, 1,000 fing, in defaült . 
one yéar further. tigorous. ihiprisonmentz. 
As regards’ Rasul Bakhsh, ihe evidente 
against him "clearly éstáblisliés thé offénce 
and -the sentence “is by’ ‘no~ mesni toor 
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^ LAHORE HIGH COUR 
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Present:—Mr.J uatice. Tek Ohand an 1 


.APPBLLANT 0 isan; 
. VJer8u8 ~*~. .. ; 


- 


© FAZAL DAD KHAN AND 


Court Fees Act (VII of 1870), s. 7 (iv) (b), Sch. IT,’ 
Art. 19 (vi)—Suit for partition-— Plainti]f: ‘th joints 


poasession— Couri-fee. - l : Oy eti » 


im: joint .posses-; 


A suit for partition by à person 


Raghbar Dial v. Salig Ram (1), Fatteh Chand ¥: Bilas, ` 


Rai (2) and Hari Chandy. Kissen: Mal(3), distingui&he, , 
ed, k t z E N - 


—À 


Chand v. Afzal Beg (5), Gill v. 
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. Kirty Churn Mitter V, Annath Nath Deb (4), Tara 
Lingamallu Varada 
Raghavayya (6) and Ahamuddin v, Amiruddin (7); re- 
ferred-to. 
Second appeal from a decree of the’ Addi- 
tional District : Judge, Lahore, dated the 
llith December, 1925, affirming that of the 


Subordinate Judge, First Olass, Lahore, 


dated the 23rd May, 1925. . 


Mr. Fakir Chand, for the Appellants. 
Diwan- Mehr Chand, for the Respond- 
ents. 


JUDGMENT. 

Agha Haidar, J.—This appeal arises 
out of a suit for possession by partition of 
certain land and also for a declaration 
that certain building materials belong to 
the plaintif. : 2 

The trial Court passed a preliminary 
decree in favour of the plaintiff. 

. The defendants went up on appeal and 
the learned Judge of the lower Appellate 
Court has held that as the defendants have 


omittėd -to pay an ad valorem Oourt-fee.: 


which was leviable from them as regards 
the relief pertaining to the suit land and 
as their action was deliberate, their appeal 
ought to fail and they should not’be grant- 
ed any concession by making an order for 
the payment of the requisite Court-fee. 


The defendants have come up in second, 


appeal to this Court, and the sole question 


which arises for consideration is whether. 


the order of the Court below in demanding 
an ad valorem Oourt-fee was correct or not. 
As already stated the suit was for posses- 
sion by partition of certain land. The 
plaintiff came into Court alleging that he 
was in joint possession of the property in 
suit, and that all that he wanted was to get 
& partition of his share and to obtain 
Beparate possession thereof. The learned 
trial Judge Mr. Kanshi Ram, although 
holding that the property was in ‘joint pos- 
session of the plaintiff, ordered that he 
should pay an ad valorem Oourt-fee on the 
value of his share in the property in dis- 
pute. The learned Subordinate Judge 
Bawa Jhanda Singh, who ultimately decid- 
ed the case, held very clearly in the von- 
eluding portion of the judgment, that “the 
plaintiff was in possession of the kotha and 
the ten marlas site out of the. joint ahata". 


"He accordingly passed.a preliminary decree: 


for possession bolding at the same time 
that the property was joint of thé parties. 
The defendants were not satisfied with this 


decree and went up in appeal to the learn- . 


ed District Judge. . They paid a- Court-fee 


NIEKA t. FAZAL DAD-KHAN, - 


of Re: 10;.0n their mémorandum. of appeal, : W. 174; (1920) M. W. N.124; 27 M. L. T. 146, 
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The learned Judge of the lower Appellate 
Court in support of his finding that the: 
memorandum of appeal should have been 
filed on an ad valorem Court-fee stamp, has 
relied upon three cases of the Chief .Court 
of the Punjab, namely,Raghbar Dial v. Salig” 
Ram (1), Fatteh Chand: v. Bilas Rai (2) and 
Hari Chand v. Jiwan Mal (3). These cases 
do not seem to be applicable to the facts of 
the present case. The case reported as 
Raghbar Dial v. Salig Ram (1) was clearly 


' a case under. the provisions of s. 7, cl. (iv), | 


sub-cl. (b) ‘of the Court Fees Act. It is 
frankly admitted by the learned Counsel 
for the respondents that this sub- 
section has no application to the case and 
80 this ruling need not be considered any - 
further. So-far as the case reported as 
Fatteh Chand v. Bilas Rai (2) is concerned, 
the only question which was involved in 
that case was one relating to the mode 
of partition, and, therefore, clearly that 
precedent cannot possibly have any bear-- 
ing upon the matter in controversy before 
us. Hari Chand v. Jiwan Mal: (3) is also 
a case which has no application because . 
there the plaintiff came into Court on the 
distinct allegation that he was out of possess. 
sion. As already stated the plaintiff in the 
present case definitely alleged that he was 
in possession and the: findings of:thé trial 
Court were also to the effect that he’ was- 
in possession. Under these circumstances 
the proper provision of the Court Fees. Act. 
applicable to the present case was Art. 17, 
el. (vi) of the Second Schedule to the Oourt 
Fees Act and, therefore, the defendants- 


appellants were liable to pay .a- Court-fee 


of Rs. 10 only. There is ample authority 
in support of this view, Kirty Churn Mitter ` 
v. Annath Nath Deb (4), Tara Chand v. 

Afzal Beg (5), Gill v. Lingamallu Varada 
Raghavayya (6) and also Ahamuddin v. 
Amiruddim (7) which was followed in Gill 
v. Lingamallu Varada Raghavayya (6). I 
have, therefore, no hesitation in holding: 
that the Oourt-fee which was paid by the. 
defendants-appellants in the lower Appel- 
late Court was correct and the Oourt below 
was in error in holding that they ought 
to have paid an ad valorem Court fee on 


(1) 104 P. R. 1895. | E 
(2) 31 Ind. Gas. 587; 96 P. R.1916; 61 P. L. R. 19167 


` 89 P. W. R. 1916; 140 P., W. R. 1916. 


(3) 28 P, R. 1903; 65 P. L. R. 1903. 
(4) 80. 757; 11 O.L. R. 95, 
(5) 13 Ind. Cas. 185; 31 A. 184; 8 A.L 


. J. 1329. , 
(6) 55 Ind. Cas. 517; 43 M. 396; 38M. L. J. 


92: 1h. — 
(T)44 Ind, Cas, 216, | 
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the market price of the plaintiff's share of 
the property. ` s 

I would, therefore, allow the appeal, set 
aside the decree of the lower Appellate 
Oourt and remand the case’ to that Court 
for trial on the merits. The Court-fee paid 
by the defendants-appellants in this Court 
Bhall be refunded to them. Oosts of the 
appeal would abide the event. 

Tek Chand, J.—I agree in holding 
that the memorandum of appeal presented 
_by the defendants-appellants in the Oourt 
of the District Judge was properly stamped 
at Rs. 10. The learned District Judge was 
clearly in error in holding that the case fell 
under s. 7(iv) (b). That clause relates to 
a suit to “enforce the right to share in any 
property on the ground that it is -joint 
family property.” It is conceded by the 
learned Oounsel for the appellants that the 
parties to this litigation are strangers and 
the property in dispute is not joint family 
property. Obviously this clause has no 
application to this case. In the plaint the 
plaintiff had definitely alleged that he 
was in joint possession and the finding of: 
the Subordinate Judge, Mr. Jhanda Singh, 
who ultimately decided the case, is also to 
the same effect. Theclaim, therefore, fell 
within Art, 17 (vi) of Sch. II of the Court- 
Fees Act and'a Oourt-fee of Rs, 10 only was 
payable,- It is no doubt true that on the de- 
fendants’ objection the plaintiff-respondent 
waa called upon by Mr. Kanshi Ram, who 
had charge of the case in its earlier stages, 
to pay an ad valorem Oourt fee, but there 
can be no doubt that that order was wrong 


and neitherCounsel has been able to support ' 


it before us. That decision, erroneous as. 
it if; is not binding on the District Judge 
or on us.and does not afford a sufficient 
ground for making the appellants pay 
ad valorem Oourt-fee. The rulings on 
which the learned District Judge has relied 
are obviously inapplicable and distinguish- 
able as has been shown by my learned 
brother. In case the trial Judge had defin- 
itely held that the plaintiff was out of pos- 
session the suit would in substance have 
been one to recover joint possession and to 
have the plaintiff's share separated and in 


that event it. would have been governed . 


by s. 7 (v) and an ad valorem Courtefee 
would have’ been payable. 
memorandum of appeal 
` stamped. | 

The appeal must be accepted, the judg- 
ment and decree of the lower Appellate 
Oourt reversed and the case remitted to 
that Court for ‘decision on the . merita, 


was properly 
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As it is, the. 
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Court-fee on appeal shall be refunded and 


other costs shall-be costs in the cause. 
R.L. Appeal allowed, 


A 


LAHORE HIGH COURT. 
MiIECELLANEYUS FigsT OrviL APPEAL No.- 185- 
oF 1999. ` 
November 5, 1929: 
Present:— Mr. Justice Addison _ 
NAWAL KISHORE-KHAIRATI LAL. 
—DEFENDANT—AÀPPELLANT 
. versus E 
SANTOSH SINGH AND orHERS—PLAINTIFFS 
2... — —RESPONDENTS. TM 
: Civil Procedure Code (Act V of 1908), O. XXXIX, 
r. 1—Temporary injunction against sale in execution 


wa 


—Balance' of convenience—Power to grant injunction: 


A . temporary injunction may be granted under QO. 
XXXIX, r. 1, Civil Procedure Code, when property is 
in danger of being sold in execution of a decree 
ae a stranger or even against the applicant him- 


self. < 
. Abdullah Khan v. Banke Lal (2), referred to. 
What the Court has to consider in such cases is- 
whether there isa bona fide contention between the 
parties orwhether there is a fair and substantial 
question to be decided. as to what the rights of. the 
parties are. Ifthat isthe caseit hasalso to be seen- 
whether the balance of convenience lies:in allowing. 
the sale to go on or to prevent it. 
Israil v. Samset Rahman (3), referred to. i 


Miscellaneous first appeal from an order 
of the First Olass Sub-Judge, Delhi, dated 
the 10th January, 1929. Q4 
- Dr. Moti Sagar, R S , for the Appellant. 

Mr, Kishan Dayal, for the Respondents. 

JUDGMENT.—This is an appeal 
againsta temporary injunction madein the 
following  cireumstances: Two brothers, 
Ohhote Lal and Phul Chand, mortgaged 
certain .property for Rs, 15,000 to Ratan 
Lal, defendant No. 3,in September, 1926. 
Ratan Lal transferred his mortgage rights’ 
to Nawal Kishore.Kliairati Lal. defendant 
No. 4, Nawal Kishore Khairati Lal, obtain- 
ed a mortgage decree for sale of the pro- ` 
perty on l3th October, 1928. In the mean- 
time on 4th August, 1428, the two plaintiffs, 


“who are respectively the sons of Chhote Lal 


and Phul Chand sued ior separation. of 
their half share in the property in: dispute. 
and for a decree for partition. Plaintiffs 
did not come into Oourt in their capacity as 
sons of their real fathers but as adopted 
sons of the widows of two brothers of their 


fathers. It would seem that plaintiff No. 1 


alleged that he was adopted before the 
mortgage and plaintiff No. 2 alleged that 
he was adopted after the mortgage. The 


be 5 
TITR ii 
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parties bhre aing Oswals and ‘the-casé oi the 
plaintiffs is that amongst them: adoption is 
a purely.secular transaction without: any 
religious meaning and that a sonless widow 
may adopt without_the authority of her 
husband and without any special ceremony, 
and in this connexion reliance is placed 
upon Manakchand v. Munna Lal(1). This 
authority... does- seem---to -SUpport. that pro- 
positión.“ ‘When the“ decree- holdersin. the 
Inortgage suit ápplied.for sale, the plaintiffs 
in the subsequent’ suit applied for a tempor- 
ary injunction “under :0. XXXIX, | r.J, Civil 
Procedure:Code, to prevent the.’ ‘gale, - This 
tempotary, injunction has’. beén.. allowéd’ on 
certain tertis and it is against this order 
that this appeal has been-preferred.. Mn 
G*Tt was held by. a Full "Béneh “of ` "tlie 
llahabad High. 'Oourt.i in Abdullah Khan v. 
Bank Lal (2) that , £he -words “wrongfully: 
sold, in execution: of & decree,” show: - that it 
was": intended: that an injunction might. be. 
granted when property’ which the. MM 
said -was-his was-in danger of; being, sold: i 
execution of a decree against another. ob 
even against? himself; ^ Tn: Tera v, Sàmaet 
Rahman: (3). it was held.that what, the ‘Court. 
ids to: “Consider: ài this stage: -is: whether 
there is-a-bone fide: contention between. the 
partids-or whether there'i 15 a fair. and Bubc 
Btántidl question. to. be decided. às fo. what 
the rights of:the’ -pàrtiés are,. it that is, the 
cage -it- has. also..to, be-.éeen.. whether the 
balance of convenience . lies in allowin g the 
Bale to go on or to prevent it. - n. 
The . Court- below has ‘come t th. c6n- 
clusion. that, in view: of Manakchand v. 
Munna Lal (1). there is a. bonafide. .conten- 
‘tion to -be- determined between the parties 
and that. the. balance of- conveniencé in the 
present--case : is..that the sale should -bè 
stayed. In view of Manakchand v. Munna. 
Lal.(1) Lam , not; ‘prepared to hold to the 
contrary and. I maintain the temporary. in- 
Junetion made: by; the’. Court ^ below, I 
accordingly. dismisg the appeal, The case 
is,on the border-line-and I leave the: parties 
to: bear. their own | Coste meres: 


- 
t 


^ Appeal dismissed, 


i Tnd, Gà Cas. RE 95 P. R.1909; 212 P; Li Ri 1910; 
riS On. 185; 33 A.79,7 A. L.I. 932 "CR. B." 


1. Ind. Cas. 661; 4l 0, 436; 190. Li Jd: 475 E oe 
Waele 176, e Jn = a 
xi . "uus p 2m TA prt mart xus bud n msn 
E : une i WS ag PS 
Bit Eus ngses sg, xd AMEN E 
(DURS SAU CLE aana 
its) gga tao wp GM 74 Mu St SW dd 


-£ r 


SY HAIDAR SHARS, EMPRRORCI I T00 LH 


193 1.0.1930 


"s LAHORE HIGH COURT: 5%: 
ORIMINAL APPEAL No. 674 or 1929. . 4; 
TES . October 18, 1929.. TE 
"E Present: —Mr..J ustice Jai Lal: o s; 
HAIDAR BHAH—ACO0SED—ÅPPELLANT ` 
2 aes Versus 
co). HMPEROR—Opposita PARTY, - - 
` Penal Code (Act XLV. of 1860), s. 866—Abduction 
—Proof of ‘iniention~—Intention may .be. inferred 
from. circumstances. l 
‘Though in'a case under s. 366, Penal. Code, itis-the 
duty: of the prosecution to prove that .the abduction 
took place with the intention mentioned in that section 
the intention- can also be inferred from the conduct of 
the ‘accused aiid: the circumstances ofthe case, and 
ordinarily dtis not-possible for the’ prosecution to 
éstdblish the intention except by j proving - -the conduct 
of the:accused.. . [p.i529, col. 2.] . 


-~ Oriminal. appeal against, an order. ot the 
First Olass. Magistrate, Gujrat, dated: 28th 
Mars 1929. m" 
. Mr. B. S. Puri, for the. Appellant: r3 
` Mr Mulk Raj, for. the.Orown. . 
d UDGMENT.-Haidar Shah. has. been 
convicted. in.two different .cage8 ; in the 


. first -he has been convicted under. 8; 366, 


Indian, Penal ; : Code, and, sentenced - to 
five. years: rigorous imprisonment in ihe 
second he has beer convicted. under 8, 304-2 
and sentenced.to five years’. rigorous impri; 
sonment.. He has further been. conyicted 
under s.. 423, and. sentenced; to -one, year's 
rigorous. imprisonment, . The: sen fences. jn 
this..last case; have - been . ordered to: „tag 
concurrently. RU AAK. 

1. The. facts- ‘alleged’ ‘by: "he prosecittion 
are these :— `., : 

-Rang Shah, a collateral ‘of Haidar. Shab, 
had .a daughter. named ‘Musammat. Hayat 
Bibi. Rang Shah was .2 sonless , proprietor 
and naturally his collaterals were.anxious 
that “the girl should be. married. in the 
family, .80. that the estate, may not go ong 
to. a Stranger., Haidar .. ~ Shab- 
consequently a ‘candidate dor the. halo 
Musammat Hayat Bibi, but owing to, his 
antecedents Rang. Shah ‘was not willing t 
give the girl .to him. Instead, he offered 
her to another cousin. of Haidar Shah, “but 
this proposal | was not acceptable to Haidar 
Shah's .family. because that. cousin. had 
already been .betrothed .to. another gir]. 
Musammat Hayat Bibi was, therefore, marri- 
ed to., one Mohammad Shah. It is alleged 
that it. was the intention of Rang Shah to 
make Mohammad Shah his” khanadamad, 
This. caused . offence to. his: reversioners and 
consequently, it is alleged, that on 17th 
September, 1928,. when. Musammát Hayat 
Bibi. was. sitting in. her house: with her 
step: mother, Musammat .J annat Bibi, i in the 
absence of, Rang Shah, Haidar Shah with 
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-several others came and abducted the girl. 
In doing so an injury was caused to 
Musammat Jannat Bibi and in spite of the 
outcries raised by her and the girl the 
culprits took the latter out of the village. 

This abduction’ was -witnessed by 
Musammat Jannat Bibi, P. W. Sardara, and 
P. W. Taja. After the girl had been 
abducted she was placed on horseback and 
was being carried away when P. W. Salehon, 
a friend of Rang Shah, having obtained 
information of the incident, pursued the 


culprits and was able to rescue the' girl., 
When he was. bringing her back to the 
village he was accompanied by Shahna 


deceased and P. W. Khawaja. This party 
was again set upon by Haidar Shah and his 
companions, who wera all armed with 
lathis, and subjected to a brutal assault. 
Salehon received. 14 injuries, Shahna receiv- 
ed four injuries and Khawaja received nine 
injuries. A large number of these injuries 
were on the head of each of the injured 
persons. The girl was again forcibly carried 
away and was not traced for a long time. 
This assault on Salehon, Shahna and 
Khawaja was witnessed by Maulu and Shera, 
who have both given evidence ion behalf of 
the prosecution. 

Rang Shah having received information 
of the ineident reported the matter.at the 


thana and the Sub-Inspector of .Police.. 


arrived in the village and testified to .hav- 
ing ‘seen traces of the fight at the scene of 
the assault on Salehon, Shahna and Khawaja 
in the field pointed out by them. At that 
place also were found the dopatta and the 
loin cloth of Musammat Hayat Bibi, which, 
it is alleged, were left behind during the 
struggle which attended her abduction. 
"Haidar Shah denies his guilt and states 
that he was absent from the scene of the 


occurrence altogether, and he has ‘produced ` 


certain witnesses in support of this defence, 
but they have been rightly .disbelieved by 
the learned Magistrate. © ED 
Musammat Hayat Bibialso was produced 
as a witness for the defence and she alleged 
that sne was not abducted at all. On the 
other hand she says that she went volun- 
tarily with Azam nah whom she had 
married. It is to be noted that during 
the whole of the. period woich elapsed bet- 
ween the alleged abduction and ner appear- 
ance in Vourt this girl nad been in posses- 
Bion of the accused and it is easy ‘to 
understand that after tne death of her 
father Rang Shah she was won over by the 
accused; On. 4th~ Maren, 1929, 4. e,, about 
five months anda half after tne alleged 
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abduction, she presented an àpplieation to 
the Deputy Commissioner of Mianwalli in 
which she kag thab she had gone with 
him voluntarily. The date of this applica- 


. tion is significant in showing that it took 


the accused more than five months to bring 
the girl round to their view. I have, 
therefore, no hesitation in holding that 
Musammat Hayat. Bibi did not give a true 
version of the' affair, but that she made her 
statement in Court under the influence of 
the accused. | 

The prosecution version with regard to 
the actual facte of abduetion is supported 
by the testimony of Musammat Jannat Bibi, 
Sardara, Taja (who, is the brother, of 
Khawaja, one of the injured persons) 
Salehon, Khawaja, Maulu and Shera, The 
assault on Salehon, Shahna and. Khawaja 
has been established by the evidence, of 
Salehon, Khawaja, Meulu and Shera. No 
reasonable explanation has been offered by 
ihe defence about the presence of such,a 
large number of injuries on the persons of 
the three men, who were injured on the 
day. The incident of thé ‘assault lends ‘a 
very strong corroboration to the: story of 
the prosecution with regard. to abduction. 

Having regard to the evidence produced 
in the case, L have no hesitation in agree- 
ing with the conclusions. of the. learned 
Magistrate that the prosecution have given 
a true version of the adair and that Haidar 
Shah has been rightly convicted both under 
s. 366 and ss. 304 and 323, Indian Penal 
Code. 

Oounsel for the appellant alluded to 
certain discrepancies in the statements of 
the prosecution witnesses. They are nol, 
however, of a serious nature and such dis- 
crepancies are generally to be found when 
a number of witaesses describe an incident 
that they had witnessed under the circum- 
stances already mentioned,- ^ |, ' 

A number of cases were cited - before 
me in support of the proposition that in 
a case under s. 366, it is duty of the pro- 
gecution to prove, that the abduction took 
place with the intention mentioned in that 
section. I feel no difficulty in assenting 
to this abstract proposition of law, but then 
the intention can also be inferred from the 
conduct of the accused and. the circum- 
stances-of tne case, and ordinarily it js not 
possible for the prosecution to establish the 
intention except by proving the conduet of 
the accused. — ^ " -> ZEE 

In the present case a girl who according 
to the witnesses for the prosecution, is alleg- 
éd to be between 19 and 14 years of age, 


1 
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but according to her own statement is 18 
years (the Magistrate had believed the pro- 
secution version on this point) ia forcibly 
carried away by the accused. .Under the 
circumstances mentioned above there can 
be no other inference except of the inten- 
tion such as mentioned in s. 366, Indian 
Penal Code. 

Similarly with regard to s. 304. It was 
contended that the prosecution witnesses do 
not definitely state that Haidar Shah appel- 
lant caused any particular injury to any 
particular injured person or to Shahna 
deceased, but the testimony of the witnesses 
ie that he and a number of culprits came 
armed with lathis and all set upon the 
three injured persons. In these circum- 
stances Haidar Shah must by virtue of 
s. 94, Indian Penal Code, or of s. 149 be 
. held guilty of the offence that was caused 
during the assault, and there can be no 
manner of doubt that Shabna, who receiv- 
ed four injuries, thrée of which were on 
“his head and which caused his death the 
same day, was subjected. to a brutal assault 
and, therefore, the conduct of the assailants 
is pupae. under s..304-II, Indian Penal 
Code. -5 


"I do not consider the sentences to be 


excessive having regard to the high-hand- 
ed manner in which the whole affair was 
conducted by the accused. I dismiss the 
appeals, 

A | Appeals dismissed. 
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LAHORE HIGH COURT. 
. ORIMINAL Revision PETITION No. 830 
or 1929. 

September 16, 1929. 
Present:—Mr. Justice Johnstone, 
SANDHI—Accoskp—Patitiongr 

| versus ` > 
EMPEROR—Oppositsz Parry. 


Northern India Canal and Drainage Act 


"(VIII of 1878), s. 70(12)—Prosecution for breach of: 


rules—General accusation of infringement of some 
rule not enough. 

In a prosecution for breach of a rule framed under 
s. 70 (12) of the Northern India (anal and 
Drainage Act, 1873, the accused must be told what 
particular rule he has violated. A general accusation 
that he has broken some rule made under s. 70 (12) 
of the Act is quite inadequate. 


Oriminal revision petition against an 


order of the Magistrate, First Olass, Lyall- 


pur, dated the 18th April, 1929 
Mr, Mohammad Iqbal, for the Petitioner. 
_SUDGMENT.—The petition 


par] 


NATHU MAL 9. INCOME TAX, COMMISSIONER, PUNJAB, LAHORE. 


was ad- 


123 I. ©. 1930 


mitted on the question what rule made 
under the Act was violated. No appear- 
ance has been made against the petition. 
lt was never explained to the petitioner 
what rule he had infringed, and a general 
accusation of breach ofSome rule made under ` 
8. 70 (12), Act VIII of 1873, was obvious- 
ly inadequate. It is alleged, indeed that the ` 
petitioner infringed some rule about taking 
turns of water, but no authorized wara- 
bundi has been produced, and .the convic- 
tion and sentence must be set aside on 
these grounds. I accept the petition accord- 
ingly and set aside the conviction and 


sentence. The fine, if paid, will be re- 
funded. l 
A. - Petition accepted. 


PEH Ch ee bal nan ER Dea NE 


. LAHORE HIGH COURT. : 
O1vit MisOKLLANROUS PETITION No. 235 
OF 1929, i 
October 25, 1929. 
Present: —Mr. Justice Zafar Ali end 
. Mr. Justice Addison. 
NATHU MAL-—PxzrTITICNE& 
Versus ; 
INCOME TAX COMMISSIONER, 
PUNJAB, LAHORE-— R«t£PoNDENT. 

Income Tax Act (XI of 1922), s. 66-A (8)—Income 
tax case—Right of appeal to Privy Council—Civil 
Procedure Code (Act V of 1908), s. 109 (c) 

À right of appealto His Majesty in Council is 
given by 8.66-A (2) of the Income Tax Actonly in a 
case which the High Court certifies to be^ a fitone 
for such an appeal and the High Court is justifi- 
ed in refusing a certificate in a case which in its 
view does not raise any question of such importance 
as would warrant a certificate under s. 109 (c), Civil 
Procedure Code. 


Miscellaneous petition for leave to 
appeal to His Majesty in Council, dated 7th: 
J penalty 1929, reported as 117 Ind. Oas. 
Mr. Dev Raj Sawhny, for the Petitioner. 

Mr. J. N. Aggarwal,for the Respondent. 

ORDER.—On a reference made by the 
learned Commissioner of Income Tax under: 
e. 66 (8), Income Tax Act, this Bench - 
affirmed his opinion that though a disrup-: 
tion had taken place ofthe joint family 
consisting of the assessee Nathu Mal and 
his sors, Nathu Mal succeeded to and 
carried on the old business. Being dissatisfi-- 
ed with this finding the aseessee has applied 
for leave to appeal to His Majesty in Council 
and his application is unders. t6 A, In- 
come Tax Act.- In Delhi Cloth & General ` 
Mills Co. v Commissioner of Income Taz (1), 


. (1) 100 Ind. Cas. 97; 8 Lah. 269; A.. L R. 1927 Leh, 


181; 28 P, L. R. 443, 
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a Division Bench of this High Court pointed , for execution cannot, therefore, refuse to execute on ` 
out that cl, (2), s 66-A. was in terms the ‘he ground that a decree" cannot be transferred for 

. s De $ , ‘ 


=r execution in part. 
same as s. 109 (c), Civil Procedure Code First appeal from an order of the Senior 


Gnd held that an appeal to His Majesty iu gu Judge, Sialkot, dated the 10th Decem. 
Oouncil could be allowed only in cases in ber, 1928. : | 


which the High Oourt could certify that Mr, J. G. Sethi, for the Appellant; . 


the. question of.law involved was one of Mr. Ram Lal Anand, for the Respondent. 


great publie or private importance, The JUDGMENT.—The facts out of which 
SPORT ie In. aS a then PPM _ for this appeal arises are as follows: The 
special leave to appeal dgainst the decision lant obtained ; i 

of the High Court, but their Lor EET, appellan: obtained a decree in the Amritsar 


aik ; inaa .. Oourt and took. out execution there first. 
the Judicial Committee dismissed their Then he gota transfer certificate for a` 
petitions holding that the right of appeal part of the decree at Sialkot. The Sialkot ` 
is given by s. 65-A (2) only in a case which Oourt objected that the transfer certificate ' 
the High Court certifies to bea fit one for. was invalid on the ground that it should 
such an appeal and thatthe High Oourt is not have been granted for a partof the ' 
justified in refusing a certificate ina case 


du lona! decree,and itrejected the application for 
which in itsview does not raise any question execution before it. 
of such' importance as would warrant a I have heard Mr. J.'G. Sethi 


oue unders. 109 (c); Civil Procedure 
Code. IM 

In the present case the applicant has 
failed to show that there is any. question 
of the importance contemplated by s. 109 
(c. Our decision that the assessee Nathu Oivil Procedure Oode and on certain 


Mal succeeded to the old business is of no authorities. Amongtheformer he referred 
general importance and lays down no to O. XXI, r. 26, regarding stay of 


principle of general application. We, execution by an executing Court to enable 
therefore, see no reason for granting the '& judgment-debtor to move the Court 
certificate applied for and dismiss" this which. passed the decree.. He also laid 
application with costs. . special stress on r. 28 of that order. He 
then pointed tos. 29 (1) (b) and s. 42 of 


for the apel- ` 
lant. He contendsthat the executing Court 
(2. e., at Sialkot) has all powers qua the: 
execution of'the decree but cannot ques- 
tion the transfer certificate itself. He 
relies on certain rules in the orders of the - 


A, Application dismissed, the Oode. Reference was also made to- the 
commentary by Mulla in his “Oode of Civil 
Procedure" under the latter section, There 
Mix: ; it is clearly stated thata Court executing 
ue | a. transfer decree cannot entertain any - 
n regarding the legality or pro- ` 
. priety of the order directing execution. 
. LAHORE HIGH COURT. Tho authorise. dre Ghaeidin. v, Fakir - 


MisoELLANEOUS FinsrCiviL APPEAL No. 503 Bakhsh (1), Mulla Abdul Hussein v. Sakhina-. 
oF 1929. boo (2) and Beerchunder Manikya v. 

October 23, 1929, - . Maymana Bibee (3) all of which were follow- - 
Presént:—Mr. Justice Johnstone, edin Gopal Das v. Prem Nath (4). The 
PAIRA MAL—Ducsns-Horpna—ArrartANr d oe i eee relies 

. ve . on Gajadhar Prasad v. Manulal Jagarnath 
MEHR a ee ae Prasad (5) but that case seems io deal `: 
a NT, 


l ith the construction or i i < 

Civil Procedure Code (Act V of 1908), ss. $9 (1) (b), D Ue Dio qu. a p eie Nes 
42, O. XXI, r. 26—Trensfer of part of decree for exe- a aecice, 5, , e 
cution—Transferee Court, power of, to question validity  guidein such matters, but in the case under : 
of transfer. j examination there is no question of the 
t The UE fo Letra levers n cuc an interpretation of the decree. Nor does: 
or execution canno - . : 
ing the legality or proprietyof the order directing Chatterpat Singh v. Kirat Chand Brimal (6) 
execution, 

Ghazidin v. Fakir Bakhsh (1), Mulla Abdul Hussein — (1) 1 A.13; A. W. N. (1884) 226, 
v. Sakhinaboo (2), Beerchunder Manikya v. Maymana (2)21 B. 456. 
Bibee (3) and Gopal Das v. Prem Nath (4), followed. (3) 5 0. 736. 

Gajadhar Prasad v. Manulal Jagarnath Prasad (5 o 156 P. L. R. 1908. 
. and Chatterpat Singh v. Kirat Chand ' Srimal (6), dis- ; DE e as 257; A. I. R. 1925 Pat. 807; 4 Pat, 440; 
tinguished, . . L. T. 456, ; ZR Des eG 
A Qourt to which partofa decree is transferred ' (6) 99 Ind, Cas. 737; 1 P. L. W, 582, - 


execute his 
different districts. 
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help the respondent or that authority 
deals with the transfer ofa decree for a 
limited purpose. It seems to me, on a 
consideration. of the Statute Law and -of 
the authorities cited that the executing 
Court: was not justified in refusing to 
execute a part. of the decree, as directed 
in’ the, transfer. certificate. I would hold 


_ that the order under appeal was ultra 
 - orres. . l 


. Into :the question whether the: transfer- 
ring-Oourt may grant a transfer certificate 
for part of the .decree I need not enter, 
observing only that à decree-holder may 
decree simultaneously in 


I accept the appeal, set aside the’ order 
under appeal. and direct that the executing 
Court .proceed with. the execution, The 
appellant will get his costs in this Court 
and in the Court below. 

A, s Appeal allowed, 


aa, 
* 


t 
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-` LAHORE HIGH COURT. 
ORIMINAL APPEAL No..394 or 1929. 
© — ' . June 4, 1929. . 
~ Present-:—Mr. Justice Johnstone 
. MEHR HUSSAIN SHAH—Acouszp— 
` APPELLANT 
; | ceive ee WETSUS ; s 
.. EMPEROR -Orrosrrg PARTY. 
Penal Code (Act XLV. -of 1860), s. 861—Person 
below 8 years, whether can be ‘lawful’ guardian. 


. -There is no rule:of:law that a person below 18 


yt 


years.of age. cannot be a ‘lawful guardian’ ofa minor 
for.the purposes of.s.,361, Penal Code. 

_ Criminal -appeal’ from an order of the 
Sessions, Judge, Attock, dated the 23rd 
March, 1929. | | ^ 

Mr. Hem Raj Wadhwa, for the Appellant, 

_Mr..Dés Raj Sawhney, for the Crown. 

dUDGMENT.—This judgment will 
dispose of Criminal Appeals Nos. 393 and 

394 of 1929, preferred respectively by 
Nawab through jail and by Mehr Hus- 
sain, Shah through Counsel ‘in respect of 
their convictions by the learned Sessions 
Judge of Attock under s. 363, Indian Penal 


Oode, both having been sentenced to seven 


years' rigorous imprisonment, The story 
for the prosecution is-briefly as follows: 
Muhammad Khan (P W. No. 2) and his 


Bister the deceased Musammat Fazal Jan, 


formerly. lived with a cousin named Bar- 
khurdar (P. W. No. 3) at Chauntra, but 


' latterly began to reside in a Separate house, 


MBHE HUSSAIN SHAH v, BMPHROR, 


| 1331.0.1988 . 
The appellant Mehr Hussain Shah is the Pir 
of Muhammad Khan and frequently. in 
company with Nawab visited the house: . 
On 15th August, 1928, Musammat Fazal’ 

Jan left the house and disappeared. The 
two appellants were suspected and it was 
discovered that Nawab had gone away. 
Mehr Hussain Shah was discovered the 


next morning in a motor lorry just.about  - 


to.start -for Rawalpindi. He was brought: 
back to the village and confessed . to hav- 
ing arranged for the abduction of Musam- 
mat Fazal Jan by himself and Nawab, 
by telling her to go to a certain shrine 
and awaithim. Thecase against Nawab is. 
that he carried the girl. off alone, Mehr 
Hussain Shah intending to join’ them, 
but that Nawab gave the slip to Mehr 
Hussain Shah. The girl was eventually: 
murdered and Nawab, tried for the 
murder, was recently acquitted by a Divi- 
sion Bench of this Court.. . < v pe 

I have been.through the .evidence and: 
heard Counsel. That the two appellants 
did abduct the girl is well-established ` 
on the record. Against Mehr Hussain; 
Shah the confession by him is a telling 
piece of evidence, . I ean find no reason: 


“to suspect. its genuineness. - Combined» 


with that we have. the circumstantial 
evidence. He had been visiting the 
house. and: had: the opportunity; he tried 
to escape from the place the day after 
the occurrence without informing anyone 
and had no excuse for. his sudden plan of 
leaving the village. It. is also proved 
that heand Nawab bought clothes which 
were subsequently found on the bodyor 
lying by the body ofthe girl. All these 
facts combined with the confession: are ` 
quite conclusive against Mehr Hussain 
Shah. Against. Nawab there is a number 
‘of witnesses who saw him at different places 
in company with a girl who was undoub- 
tedly Fazal Jan.  . . 

One or two legal points, have been 
argued. It was urged in the first place 
that Musammat Fezal Jan -was not under 16 
years of age, but. the birth registér shows 
that: she was born on 8th October, 1912, - 
and consequently .at. the time of her 
abduction she was.about two months less 
than 16 years old. Thereis other evidence in’ 
support of this Again, it was contendéd 
that the girl was not taken from “lawful 
guardianship” because her brother was 
not over 18.years of.age. Asa matter of: 
fact, her: brother Muhammad Khan gives 
his age as eighteen, and in any.case he was, ` 
in view of the death of the parents, the 


Y 
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lawful guardian of his sister. Counsel 
argued that no one under 18. could be a 
lawful guardian, even for the purposes 
of 8.361, Indian Penal Code, but Iam not 
aware of any authority to that effect and 
none has been shown to me. ZA. 
^. Finally, the question of sentencs was 
argued. For Nawab there is obviously 
no case for reduction. As to Mehr Hussain 
‘Shah, the contention’ put forward is that 
he was.going to marry the girl and that 
he was thus even doing her an honour, he 
being a Sayyid. If hisintentions were 
honourable, it is difficult to see why he 
should abduct. the girl, and from his 


conduct and secretiveness it is impossible 


to impute innocent motives tohim, He 
is supposed to be an-uaworldly man by 
profession and there is no doubt that he 
took advantage of his position with the 
brother and sister and used it for a sinister 
purpose.’ I see no reason in such cir- 
-gumstances to mitigate the punishment 
imposed on him. Both appeals are accord- 
ingly dismissed. 
A. l 4 


ae 


Appeals dismissed. ' 


LAHORE HIGH COURT. 
. .SgooND OIVIL APPHaL No. 347 or 1929. . 
October 17, 1929. ; 
- Present ;—Mr. Justice Bhide. : 
ABDUL LATIF ANDOTHERS—PLAINTIFFS 
QE E —APPELLANTS 
versus ` 
RAHMATULLAH AND ANOTAER—DEFEN- 
i DENTS—-RESPONDENTS. 
- Civil Procedure Code (Act V of 1908), s. 100— 
Misconstruction of document —Second .appeal—Con- 
struction’ of deeds—Words used by laymen—Con- 
struction with reference to surrounding circumstances, 
.Where two interpretations of .a document are 
possible and the Courts below have adopted one of 
the interpretations the High Court will not be 
justified in refusing to accept that interpretation 
in sécond appeal. _ 
- Madho Ram v. Govindbhat (1) and Abdul Ghani v. 
Ishar Singh (2), relied on. 
“Expressions, used in a document by laymen not 
acquainted with legal or technical words must be 
interpreted with reference to “the surrounding 
circumstances. .- 
Misconstruction: of documents is a ground for 
second appeal. 


Second appeal from the decree of ihe 


District Judge, Ambala, dated the 3lst of 

October, 1928. _ 

. Mr, Niaz Muhammad, for the. Appellants 
Mr.. J. N. Aggarwal, for the Respondents. 

 JUDGMENT.—This second appeal 

arises out of a suit, filed with the sanction 
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of the Advocate-General under s. 9!, Civil 
Procedure Oode, for removal of certain 
obstructions in the shape of “chhappars” 
aud *addas" from an alleged public road. 
Thé suit has been dismissed by the Courts 
below.on the finding that the road in 
question is not a "publie" one. The 
plaintiffs had based their claim in the plaint 
on the ground of special damages even if 
the road was not public, but this claim 
was definitely abandoned at the initial stage © 
of the suit and need not, therefore, be 
considered. : l 

The main point for decision in this appeal ` 
is whether the road in question has been. 
proved to be a public one. It has been 
objected by the learned Counsel for the 
respondent that the finding on the point 
being one of fact cannot be challenged in 
gecond appeal. But the learned: Counsel for 
the appellant urges that the Oourts below 
have misconstrued ` certain documents 
which prove the dedication of the road to 
the public. In view of this contention 
which has been raised in the’ grounds of 
appeal. I hold that a second :appeal is 
competent. 

The learned Counsel for the appellants 


. has sought to challenge the learned District 


Judge's finding that the oral evidence of 
the plaintiffs was valueless on the ground 
that he did.not discuss the evidence in 
detail and brushed it aside merely onthe 
ground that if that evidence were believed, 
even the site underneath the plaintiffs’ own 
factory would have to be considered to be & 
public thorovghfare—a position which the 
plaintiffs did not accept. In my opinion, 
the argument of the learned District Judge 
is plausible enough and whether it be 
conclusive or not, I cannot find adequate 
justification for interfering with his finding 
as regards the oral evidence in second 
appeal. 

Coming to the question of interpreta- 
tion of the documents on which ‘the learned 
Counsel for the appellants places his reliance, 
it is: necessary to state briefly the circum- 
stances under which these documents were 
written. It is admitted that the road in 
dispute was till about 1895 a portion of an 


area of land belonging to one Musammat 


Rahmo,: which was lying waste, In 1895 
Musammat Rahmo started selling plots of 
land out of thisarea for building purposes, 
On 14th August 1895 she sold two plots of 
land.on the north of the land in dispute— 
one to Rahmatullah defendant and the 
other to one Kaka. In the sale-deéds the 
land in dispute was. given:as the “ southern 


. 1884 
..boundary" and was described as “ vacant 
land belonging to Musammat Rahmo.” 
Later on she sold a plot of land to thesouth 
of the land in dispute to one Karam 
‘Bakhsh on 20th October, 1895. These sales 
apparently necessitated the leaving of a 
passage between the plots and the land in 
dispute was shown in the sale-deed of 20th 
October, 1895, as a "rasta am.” 
a later sale-deed dated 26th March, 1496, in 
favour of Rahmatullah, defendant, the same 
‘land was described as a“ kucha.” Rahmat- 
ullah, Kaka and Karam Bakhsh applied 
‘subsequently to the Municipal Committee 
for permission to build on their plots and in 
these applications the land in dispute was 
‘described as “ kucha am," or “kucha shara 
am": vide Exs. P-2, P-3, P-4, P-5, P-6 and 
P-7. The  Conrts below have 
‘ted thesé expressions to mean a passage 
‘left for the use of the vendees of the 
aforesaid plots. The learned -Oounsel for 
the appellantcontends thatthis interpreta- 
tion is wrongand that the words “kucha am,” 
“Or “kucha shara am” cannot mean anything 
but'a "publie road." There is some force 
in this contention, but it must be.remember- 
ed that these expressions were used by 
laymen not acquainted with legal or 
. technieal terms. The terms must, therefore, 
be interpreted with reference to the 
surrounding circumstances. When Musam- 


mast Rahmo was selling away plots of land, 


the object of leaving a passage was probably 
to give access to the different plots and 
nothing more. There was hardly any 
necessity to dedicate the passage to the 
public in general and such a dedication 
cannot be presumed in the absence of clear 
evidence to that effect. The Courts below 
have considered other circumstances, 
including an admission of Ahmad Hassan 
plaintiff in a previous case that the road in 
dispute was not public, and have come to 
the conclusion that the road is not public, 
‘In these circumstances I am not prepared 
to hold that there has been any such 
misinterpretation of the documents in the 
present case as would justify interference 
In second appeal. The utmost that can be 
said in favour of the appellants is that both 
interpretations were possible; but even if 
this be so, when the Courts below have 
adopted one of the interpretations, this 
" Court will not be justified -in refusing to 
accept that interpretation in second appeal: 
Madho Rao v, Govindbhat (1)-and Abdul 
Ghani v. Ishar Singh (2). 
(1y48*Ind. Cas, 794; * 


n 


(2) 79 Ind. Cas, 814; A, I. R. 1923 Lah, .239, 


DINA NATH V. EMPEROR. 


In 
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In the end the learned Counsel for the ap- 
pellants submitted that on the findings of 
the learned. District Judge the plaintiff 
would have succeeded on the plea of special 
damage and this plea should be allowed to 
be raised now. It seems unfortunate that 
this plea was abandoned at the outset, but 
when the case was deliberately fought out on 
& different ground, I cannot allow the plea 

to be revived at this stage. 

I reject the appeal butin view of all the 
circumstances leave the parties to bear 
their costs of this appeal. 


A. Appeal dismissed. — 
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LAHORE HIGH COURT, 
URIMINAL MiscELLANEOUS PETITION No. 
| 205 or 1929, 
September 2, 1929. 
Present:—Mr. Justice Bhide. 
DINA NATH AND OTHERS—AÀCOUSED— 
PETITIONExg, 


versus 
EMPERO R- Opeosire Parry. 

Criminal Procedure Code (Act V of 1898), s, 526— 
Transfer—Refusing access to accused's papers seized . 
by Police—Demanding excessive bail— Grounds for 
transfer. 

Where during the Polica investigation & reason- 
able request ofthe accused to examine their papers 
which had been seized by the Police was refused and 
the trying Magistrate demanded a very .excessive 


bail, though the amounts involved were small: 


Held, that there was sufficient reason to create an 
apprehension in the mind of the accused that they 
would not get a fair trial and the case was a fit one 
for being transferred to another District, 


Mr.M L. Puri, for the Petitioners. 

ORDER,—These are two connected ap- 
plications for transfer of two criminal cases 
from the Ludhiana District. The Public 
Prosecutor, Ludhiana, was present when 
the applications were partly argued on 3lst 
August, but no one appeared to Oppose the 
applications, when the petitioners’ Counsel 
concluded his arguments to-day. 

The easesarise out of an investigation 
made by the Police which was the subject 
matter of Oriminal Miscellaneous Petition 
No. 204 of 1929. From the facts which were 


‘brought to my notice in the course of the 


hearing of that petition as well as in the 
affidavit presented in this case it-appears .. 
that all the papers registers ete., of the 


 petitioners were seized by the Police: some 


three months ago and have not been yet 


returned to.them, The. funds belonging to 
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the petitioners were also attached. As a 
result their business has practically come 
toa stand still. The search warrant, in 
pursuance of which the papers etc. were 
seized by the Police, was held to be illegal 
and the papers were ordered to be return- 
ed with the exception of any specific docu- 
ments required for the purpose of certain 
chalans which were said to be ready. This 


order was, however, not carried out and the: 


explanation given was, to say the least, ex- 
tremely unsatisfactory, During the Police 
investigation the petitioners requested to 
. be allowed to have access to their papers 
under proper supervision but even this 
reasonable request was refused, Later 
when the chalans were put up, the trial 
Magistrate thought itfitto demand bail of 
Rs. 10,000 from the petitioners without 


giving any reasons, although the amounts- 


involved in the cases were Rs, 100 or Rs. 200 
only. The manner in which the petitioners 
appear to have been treated and the refusal 
of their reasonable requests by .the district 
authorities are, in my opinion, ‘sufficient to 


create a reasonable apprehension in their 


minds that they are not likely to geta fair 
trial of these cases in the Ludhiana Dis- 
trict. E 

I order the case to be. transferred to the 
District Magistrate of Jullundur who will be 
at liberty to transfer them to some compet- 
ent Magistrate in his district if he cannot 
try them himself. 

A. Order accordingly. 


dinge Et 


. LAHORE HIGH COURT. 
Spoonp Oivit ÁPPRAaL No, 1919 or 1925, 
July 4, 1929, 


Present :—Sir Shadi Lal, Kr, Ohief Justice . 


and Mr. Justice Agha Haidar. 
Musammat ALI BEGAM— APPELLANT 

i versus : 

ISMAIL HUSSAIN-— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 115,120, 
198—Wili—Provision for giving income. of certain 
properties io relative—Suit. for recovery of arrears— 
Limitation—Trust. : 

A person executed a Will in 1887 which provided 
that certain properties should be given to the 
plaintiff and his mother for their maintenance 
and that if the properties were sold by the 
executor the plaintiff and his mother should receive 
Rs, 40 per mensem in lieu of the income. In 1908 
. the plaintiff and his mother agreed to the sale of 
the properties by the executor and to receive 
‘Rs. 40 per mensem. The plaintiff's mother having 
died, the plaintiff brought a suit against the 
executor to recover arrears of this monthly 
allowance; t 


` 
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Held, (1) that the suit wes in substance based on th® 
trust created by the Will and not on the agree- 
ment. of: 1908 and, therefore, was governed by 
Art. 120 or Art. 123 of the Limitation Act and not by 
Art, 115; 

(2) that on the proper construction. of the Will 
plaintiff was entitled to recover the whole of the 
allowance and not merely & moiety of it. 


Second appeal from a ‘decree of the 
Additional District Judge, Amritsar, dated 
the 22nd April, 1925. 


Lala Badri Das, R. B. for the Appellant. 
Messrs. Mehr Chand Mahajan and S. M. 
Hag, for the Respondent. 


JUDGMENT.—In 1887 one Agha 
Kalab Abid Khan executed a Will under 
the terms of which it was provided that 
the income of two properties consisting 
ofthe Nili Kothi at Amritsar and some 
land in Lahore should be given to the 
plaintiff and Musammat Buti his mother by 
way of allowance. It was further provided 
that in case the kothi was sold’ by the 
executor, the plaintiff and his mother 
would receive Rs. 40 per mensem in lieu 
of the income of the two properties. The 


testator. Agha Kalab Abid Khan died soon 


after making the Will and was succeeded 
by Kalab Ali Khan as executor who died 
in 1895 and was in his turn succeeded by 
his son Kalab Haidar ss executor. It 
appears that there was an arrangement 
in 1908 between the beneficiaries, namely, 
the plaintiff and his mother on one side 
and Kalab Haidar the executor for the time 
being, on the other side, the result of which 
was that the Nili Kothi could be sold by 
the executor and the plaintiff and his 
mother were to receive He. 40 per mensem 
as their allowance. Musammat Buti died 
on 3rd May, 1919, and the present suit was 
brought by the plaintiff Ismail Hussain 
against Bismillah Begam the executrix 
under the Will. This lady, however, died 
pending the suit and was succeeded by 
her daughter, Ali Begam whose name was 
brought on the record as the defendant. 


"The plaintiffs suit related to arrears of 


allowance for a period of five years and ten 
months, the total amount coming to 
Re. 2,700 after giving credit for the amount 
which he admitted to have realized from 
the executrix. The trial Court gave the plain- 
tiff a decree for three years’ arrears only,hold- 


ing that under the provisions of Art. 115, 


Limitation Act, the claim for the period 
prior to the three years immediately before 
the suit had become time-barred. Both 
parties were dissatisfied with the decree 


. of the trial Court and went up.in appeal, 


- 
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The lower Appellate Court allowed the 
plaintiff's appeal and granted a decree for 
Rs. 2,560 on ihe ground that the plain- 
tif was entitled to a monthly allowance 
of Re, 40 only. | . 

We are not concerned with the result 
of the defendant's own appeal to the 
lower Appellate Court. Musammat Ali 
Begam, the executrix, has come up in se- 
cond appeal to this Court and two points 
have been raised on her behalf. In the 
first place it is argued that the suit was 
based upon ‘the agreement of 1908 and, 
" therefore, having been brought for a 
period exceeding three years preceding 
the institution of a suit, it was barred 
by' limitation in respect of that period. 
We have examined the language of the 
plaint carefully and are of opinion that 
taken as a whole the plaintiff's suit was 
in substance and in reality based upon 
the trust created in his favour under the 
Will of 1887 Therefore the suit does not 
strictly speaking, fall under Art, 115. 
Itis conceded‘ by the learned Counsel for 
the appellant, Mr. Badri Das, that in 
this view the case would be governed 
either by Art. 120 or Art, 123, Limitation 
Act, and would be well within time. We ac- 
cordingly hold that the wholesuit of the 
plaintiff was within time and the judgment 
of the Court below on this point cannot be 
challenged. 

The second point raised by the learned 
Counsel for the appellant was that the 
plaintiff could not sue for the: whole 
amount of the allowance which was fixed 
for the benefit of his mother as well -as 
himself, -and that his mother having 
died, he was entitled to sue only for a 
moiety. We have, however, studied the 
terms of the ‘ Will of 1887 and consider 
‘that according to its provisions the 
plaintiff is entitled to sue for the whole 
amount for his own benefit after the 
death of his mother. , 

The appeal, therefore, fails’ on “both 
the points which ‘have been raised on be- 
half of the appellant and we accordingly 
dismiss it with coste, ; 

A Appeal dismissed, 


MUNIOIPAL COMMITTEE OF DELHI V, MOTI JAN, 


Broadway, J.—Purporting 
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LAHORE HIGH COURT. 

Letters Patent ÁÀPPBAL No. 95 or 1926. 

February 7, 1930. | | 
Present:—Sir Shadi Lal, Kr., Ohief Justice, 
' and Justice Sir Alan Broadway, Kr., 
Tat MUNICIPAL COMMITTEE oF 
DELHI— DEFANDANT— APPELLANT 
versus | | 
Musammat MOTI JAN—PLAINTIFF— | 
- . RRRPONDENT. 

Civil Procedure Code (Act V of 1908), s. 100— 
Second appeal—Question whether certain woman 18 
public prostitute—Question of law—Punjab Munier- 
pal Act (III of 1911), s..152—‘Publie prostitute’, 
definition of—Civtl Court's jurisdiction to question 
decision of Committee that certain person is public 
prostitute. ' 

Before a prostitute can be described as a ‘public 


prostitute’ it must be shown that she is- available 


at any time tothe publicat large. Whore all that 
is established is that a woman is earning her living 
partly if not wholly by selling her body and that she 
is what may be termed a kept woman, she may 
be described as a prostitute but not & public 
prostitute. | . 

Whether a woman isor isnot a public prostitute 
isa question of law. 

Ramgopal v. Shamskhaton (3), Nafar Chandra, Pal 
v. Shukur Sheikh (4) and Dhanna Mal v. Mott Sagar 
(9), followed. 

A Municipal Committee is not the sole judge 
whether a person is or is not a public prostitute and 
its conclusions can be challenged in Civil Courts. 

Chairman of Girideh Municipality v. Srish Chandra 
"Mozumdar (1) and*Kota Subramaniam Chetty v. Chair- 
man Municipal Council Gudiyatham (2), referred to. 

Moti Jan v. Municipal Committee, Delhi, 93 Ind. 
Cas. 827, affirmed. l 

Appeal under cl. 10 of the Letters 
Patent from the decree of Mr. Justice Jai 
Lal passed in Civil Appeal No. 171» of 1925 
on the Z0th February, 1926, and printed as 
93 Ind. Cas. 827 reversing that of the Dis- 
trict Judge, Delhi, dated the 15th April, 
1925. . . l 

Dr. Moti Sagar, R. B., and Mr. Bishan 
Narain for the Appellant. 


JUDGMENT. 

to act 
under s. 152 of the Punjab, Municipal Act 
the Municipal Committee of Delhi issued 
notice to certain women prohibiting their 
residing in certain localities in the ground 


that they were “public prostitutes”. 


On receipt of these notices these women 


instituted suits against the Oommittee 


asserting that they were not “public pro- 


stitutes” and seeking an injunction restrain- 


ing the Committee from prohibiting their 
residence in the specified areas, | i 
” “Among these women were Moti Jan, Bandi 
Jan, Majidan Jan. Wahidan Jan, Nau-' 
shaba Jan, Maddo Jan and Zeban Jan whose 
suits were dismissed by the trial Court and 
whose appeals were dismissed by the learn- 
ed District Judge, both Courts holding 
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that these persons were "public?prostitutes." 
| All of them thereupon preferred second 
‘appeals to this Court which came before 
Mr. Justice Jai Lal who dismissed the ap- 
peal of Musammat Zeban Jan but accept- 
-ed the appeals of the other appellante and 
decreed their suits with costs throughout. 
The Municipal Committee has now pre- 
ferred these appeals, five in number, under 
cl. 10 of the Letters Patent and as the 


points for decision are: the same in all.of 


them I- shail deal with them in one judg- 


ment, 
|. Por the Committee Dr. Moti Sagar 
urged: 2 ZEE 
1. Thatthe Civil Court: had no juris- 


dietion to deal with suits of this 
nature, the conclusion of.the Com- 


mittee as to whether a person wasa . 


"publie prostitute" being final, . 

2. That no second appeals were com- 
: petent as the District Judge's fin- 
ding on the question was one of 
fact and 

3. That in any event, on the facts 
found each of the respondents was a 
“public prostitute". ` > ' 


In support of his first contention Dr. 


Moti Sagar relied on. Chairman of Girideh 
Municipality v. Srish Chandra Mozumdar (1) 
“and Kota Subramaniam Chetty v. Chairman 
Municipal Council Gudiyatham (2). I do not, 
- however, think that they afford him any 
. assistance. In the Calcutta case it was 
: pointed out that “that section does not take 
away the jurisdiction of the Civil Courts 
:*jn a ease" in which it is alleged and estab- 
‘lished that the ‘assessment, the propriety 
of which is in controversy" is open to ob- 
jection on the ground thatitis "ultra vires" 
and as in the present cases the plaintiffs 
respondents claim that the action of the 
: appellant is ultra vires and that unless and 
until it has been shown that they (the plain- 
tiffs) are “public prostitutes" the Com- 
mittee had no legal right or power. to 
- issue the notices in question, this authority 
in reality supporis the view that the Civil 
Courts had jurisdiction. Nor can I agree 
that the Committee is the sole judge of 
whether. a person is or is not a “public 
prostitute" and that its conclusion cannot 


be challenged ini& CiviL Court. The pro: . 


position is so monstrous that I have no 
hesitation in repelling it. I, therefore, hold 
that the Civil Courts had jurisdiction to 
"try these suits. - : 


8 35 0. 859; 120. W: N: 709; 7 O. L, J. 631. 
| NO 93 Ind. Cas. 658; A. I. R. 1926 Mad, 204; 22 L. 


»-* 
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- Ind. Jur: 38 (P. O 
9 L. W.552; 45 I. A.183 (P. O) 
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In regard to the second contention , we 


-were taken through the findings arrived 


at‘by the learned District Judge and por- 
tions of the evidence in each case were read 
tous as showing that these findings were 
supported by the evidence on the several 
recorde. | 

Now, except in the case of Moti Jan, all 
that has been proved is that the appellants 
were dancing girls or singers who were al- 
ways willing to be “kept” by men on salaries 
most of whom had been so “kept” from time 
to time. It may be taken, theréfore, that it - 
has been found as, a fact.— 

(1) That they are women who-earn 
their living partly, if not wholly, by 
selling their bodies and : 

(2) that they are what may. be termed 

o “kept women." MH 
| From these facts the learned District 
Judge has drawn an inference that-they 


‘are "publie prostitutes”, This'to my mind 
“isan inference of law and - not of fact [vide 
-Ramgogal v. 


| Shamskhaton, (3, Nafar 
Chandra Pal v.Shukur Sheikh(4) and Dhanna 


` Mal v. Mott Sagar (5)] and I would, there- 
‘fore, hold that, 


except in the ease of Moti 
Jan where there is evidence. that she 
allows anyone to visit her the appeals were 
competent. AES . " 
The only question remaining for deter- 
mination is whether a woman who lead8 the 
life these respondents have been found.to 
be leading isa “public prostitute" within 
the meaning of that expression as used in 
s. 152 of the Municipal Act. - : | 
Neither the term ‘prostitute’ nor “public 
prostitute” has been defined in the Act and 
though it may be said of ‘such a woman 
that she: isa “prostitute” in the popular 
sense of that expression I do not think that 
the term “public prostitute” can be applied 
It seems to me that before a “pro- 
stitute’ can be described -as a “public pro- 


‘stitute’ it must be shown that she is avail- 


able at any time to the public at large. This 
was obviously the view taken by Mr. Jus- 


tice Jai Lal and.is, in my opinion, the cor- 


rect one. 
In conclusion I would accept the appeal 
in the case of Moti Jan with costs (Letters 


“Patent Appeal No. 95 of 1926) and would 


(3) 20°0. 93; 19 X. A. 228: 6 Sar-P. O. J, 247; 17 


(4) 51 "Ind. Cas. 760; 46 O. 189; 23 O. W. N. 345; 

(5) 101 Ind. Oas. 355; 8 Lah. 573; 52M. L. J. 663: 
A. L R. 1997 P. O. 102; 29 Bom, L. R. 870;::a1 €: W. 
N. 677; (1927) M. W. N. 481; 39 M. L. T. 161; 26 L. 
W. 63; 25 A. L. J. 959; 28 P. L; R.. 658;.54 I A118 
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' dismiss all the other appeals with costs 
noting .that'as Maddo Jan is said to have 
died the appeal against her has abated. 
Shadi Lal, J.—1 concurs 
R Lo Appeal accepted, 


LAHORE HIC X COURT. 
OBIMINAL ÁPPZzAL No. 971 or 1928, 
November 22, 1928. 

Present: :— Bir Shadi Lal, Er. Ohief Justice 
and Mr. Justice: Agha Haidar. | 
KALOO MURAD— APPELLANT, 

versus 
EMPEROR— Opposite: Party. 


Penal Code (Act XLV of 1860), ss. 802, $25—8Sud- ` 


“den quarrel—Blow on head with dang—Death of 


victim—O ff ence. 

The accused who was chagrined because his melons 
were not purchased , by ths 
control and picking upan iron shod dang inflicted a 
blow on the uncovered head of the. latter whieh re- 
. sulted in a fatal injury: 

. Held, having regard to the circumstances of the 
. cage that the accused was not guilty of an offence 
, under s.302, Penal Code, but only of grievous hurt 
, under s. 395. 

Criminal appeal from an order of the 


Sessions Judge, Ferozepore, dated the 9th 


` August, 1928. 


Malik Mohammad - Amin, for the Ap- 
pellant. 

Mr. Deà Raj Sawhny, for the Crown. 

JUDGMENT.—In this case, Kaloo, 
has been convieted of the murder of one 
Rahmat and sentenced to transportation for 
life. He has appealed. 

The story of the prosecution is that, on 
27th May, 1928, Rahmat, accompanied by 
his younger brother, namely, Abmad Din, 
left their village for the purpose of purchas- 
ing melons, Ontheir may they met two 
md namely, Shankar Ram (P. W. 

No. 3) and Rakha Ram (P.W. No. who 
are brothers. The party went to the ie 
“ Chahm and negotiated with. one Muham- 
mada (P. W. No. 5) the purchase of melons. 
The bargain, however, fell through, and the 
four men proceeded further. Shankar Ram 
and Rakha Ram stopped ata well outside 


the village, while thetwo brothers Ahmed ° 


Din and Rahmat, went on and met the 
accused who took them to the melon fields 
- belonging to himeelfand his uncle Abdur 
Rahman. There a bargain was struck, and 
it wag settled that Abdur. Rahman would 
. pell his melons to Rahmat, and that if there 


„ Was any shortage, it- would be. supplied. by . 


Kaloo, accused, According to thearrange- 
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sleep, 


deceased lost, his self - 
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ment, Rahmat informed Shankar Ram and 
Rakha Ram that melons were available and 
they could also buy. them. On receiving 
this information Shankar Ram and Rakha 
Ram repaired to the well of Abdur Rahman. 


“As the day was far advanced and it be- — 


came very hot, the party, consisting of’ 
Rahmat and Ahmad Din, and Shankar Ram 
and Rekha Ram, rested nearthe well till 
about 4p.m. Rahmat, who had gone to 
was awakened by Abdur Rahman 
who asked him to have the melons, which 
he had agreed to .purchase, weighed. 
Kalloo the accused, who was present, asked 
Rahmat to purchase the melons from him. 


- Rahmat refused the offer, saying that they 


were of inferlor quality. Kaloo resented 
the refusal and made a grievance that, as 
he-had brought Rahmat to the melon fields, 
he ought not to have been treated in this 


‘ manner and that his melons should . have 


been purchased. This gave rise to some 
altercations which were followed by the ex- 
changeof vulgarabuse. Kaloo got enraged 
and, picking up aniron-shod dang from 
the well, which was close by, inflicted a 
terrific blow on the back of Rahmat's head. 
As Rahmat had taken off his turban when 


- he lay down to rest the dang blow fell upon 


his head which happened to be exposed and 
had nothing on it to break the force of the 
impact. Rahmat fell down and soon be- 
came unconscious and died shortly after- 
warde. 

All these facts are fully proved by the 
evidence of Ahmad Din, Shankar Ram and. 
Rakha Ram, who were eye witnesses to the 
crime. 'lhereis no reason to doubt the 
truth of their testimony. The sole question 
is as to what offence the accused had com- 
mitted. The medical evidence as well as 
evidence of the eye-witnesses definitely 
prove that only one blow was given, The 
learned Sessions Judge finds, and we think 
rightly, that there was no intention on the 
part of the accused to cause the death of 
Rahmat, A dang and particularly an iron- 
shod dang i is & lethal weapon, but the fact 
remains that in all cases, where a man 
receives dang blow, death does not follow 
as-a matter of course. We have, therefore, 
to find out the intention ofthe accused at 
thetime of inflicting the blow. The ac- 
cused, who was chagrined because his 


-melons were not purchased went into a fit 


of temper and lost self-control, Unfortun- 
ately the dang, with which the blow came 
to be inflicted,. was lying close at hand. 
Accerding tosome of the witnesses for the 
prosecution, it was ata distance offour or 
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five karams. The accused picked it up at 
once and dealt the blow which resulted in 
the fatal injury to the deceased. N 
In our opinion, having regard to the cir- 
cumstances of the case, which are fully 
detailed in the judgment of the learned 
Sessions Judge and need not, therefore, be 


recapitulated here at any length, the ac- 
cused must be taken to have intended at. 
The case, | 


least to cause grievous hurt. 
falls within the purview of s. 325, Indian 
Penal Code. The crime, however, was & 
brutal one and a young man lost his life 
through the act of the accused. | 


We, therefore, alter the conviction of 


Kaloo from one unders. 302 to one under 
B. 325, Indian Penal Code, and impose the 
maximum sentence, namely, seven years 
rigorous imprisonment, prescribed by that 
fection. With this modification we dis- 
mises the appeal. ; 

A. € Appeal dismissed. 





LAHORE HIGH COURT. 
CivinL Revision Petition No 130 or 1929. 
October 22, 1929. 
Present:—Mr. Justice Jai Lal: 
MAIDA RAM—QOREDITOR—PETITIONER 
versus 
JAGAN NATH AND OTHERB 


—TNacLVEnts — RESPONDENTS. 
Provincial Insolvency Act (V of 1920), ss 4, 6$— 
Claim by mortgagee to property seized by receiver— 
Mortgage more than two years old but denied by 
receiver— Procedure—Claimant's right to apply under 
s. 4—O mission to do so—Remedy by-regular suit. 
Properties of an insolvent were seized by the 
réceiver. À person objected to the sale of the pro- 
s alleging that he had à mortgage over them, 
he mortgage could not be annulled under s. 53 
ofthe Provincial Insolvency Act as it was more than 
2 years old. The mortgagee contended that under 
the circumstances the Court was bound to recognise 
his charge subject to any civil suit which the re- 
ceiver Might institute ; 
Held, that as the existence of the lien was denied by. 
the receiver and ashe had taken possession of the 


properties in which the petitioner claimed alien ib 


was open to the latter to ask the Court te adjudi- 
cate: upon his rights under s. 4 of the Act and as he 
had not adopted this course the only manner in which 
he could obtain an adjudication ofhis rights was by 
a regular suit. 


. Civil revision petition from an order of the 
District Judge, Ambala; dated the 21et De- 
cember, 1928. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Durga Das, for the Respondents. 

JUDGMEN'T.—The firm of Messrs. 
Lala Natha Ram of Ambala Cantonment 
was adjudicated insolvent and Pandit Jagan 
Nath, Pleader, was appointed the receiver 
ofits assets, It appears that the petitioner 


Maida Ram. claimed to be:a mortgagee of 
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some immoveable property belonging to the 
insolvents, This property, however, was 
seized by the receiver and steps were taken : 
by him to sell it. Maida Ram thereupon 
objected to the proposed saleon the ground 
that he was a secured creditor. The matter 


“was referred to the Insolvency Court and it 


was decided thatthealleged mortgage in 
favour of Maida Ram was without considera- 
tion. It appears that it could not be 
annulled by the Insolvency Court under s. 


‘53, Provincial Insolvenéy Act, because it 
“was more than two years old atthe date of 


the insolvency. The petitioner thereupon 
appealed to the District Judge and con- 
tended before him that the Insolvency 
Court had no jurisdiction to adjudicate on 
the question of want of consideration or 
otherwise of his mortgage; and that this 
must be decided in regular proceedings 
started by institution of a suit. The pro- 
perty was then sold by the receiver as if it 
was unencumbered. The petitioner Maida 
Ram thereupon applied to the Insolvency 
Oourt either to sell only the equity of 
‘redemption or to recognise his lien on the 
sale proceeds. The Court declined to 
accede to this prayer in view of the decision 
of the Appellate Court, that the Insolvency 
Court was not competent to pass any order 
about the existence of the mortgage debt 
in favour of the applicant or about his lien. 
Against this order the petitioner has pre- 
sented a petition for revision. 

It is contended that as s. 53; Provincial 
Insolvency Act is a barto the Insolvency 
Oourtannulling the petitioner's mortgage 
owing to the lapse of time, therefore, the 
Court must recognize the petitioner's lien ; 
and if the receiver contests the existence of 
the lien he must do so by means of a 
regular suit. l 

Section 53 contemplates, the existence 


‘of a lien but authorises the Insolvency Court 
“to annulit under the circumstances men- 


tioned therein. In the present case the 
existence of the lien is denied by ` the 
receiver and as he had taken possession of 
the property in which the petitioner claim- 
ed a lien it was open to the latter to ask the 
Court to adjudicate upon bis rights under 


`B.. 4. of the Act. He, however, prevented 


the Court from giving a final decision on 
ihe matter. . This being so, the only manner 
in.which he can obtain adjudication upon 
his rights is by the institution ofa civil 
suit, Under the circumstances of the case 
the Insolvency Court is precluded from 
giving him any relief. 


. _ The ease of the petitioner ia analogous to 


- 
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m person who claims an interest in or. lien 
on property attached in execution of a 
decree. It.is open to him to raise an 
objection under O. XXI, r. 58, et seq before 
the executing Court and then to institute 
a suit to, establish hie right, if he fails. in 
such Court. Similarly s. 4, Provincial 
‘Insolvency Act, empowers the. Insolvency 
Court to. adjudicate upon all claims whe- 
ther made by the receiver or by a third 
person to any property. ln the alternative 
‘the. parties concerned may possibly have an 
-independent remedy by a regular suit. 
But this power, under s. 4 ofthe Act is 
independent of the jurisdiction conferred 
upon the Insolvency Oourt to annul 2 
transfer made under the circumstances 
mentioned therein. T 
. As I have. stated already B., 53 applies 
where the existence of the transfer is 
admitted, on the other hand s. 4, applies if 
the existence .of the right claimed by the 
objector is deńied by. the receiver. Under 
the circumstances of the case,I hold that 
the view of the Senior Subordinate, Judge 
is correct, and I dismiss this petition with 
costs. . | | 

A o Application dismissed. | 


^ | LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 43 or 1930. 
| March 5, 1930. i 
^ Present:—Mr. Justice Jai Lal and 
"^  ' Mr, Justice Bhide. . 
PAHLWAN alias PAHLU—AoccUusED— 
E. ^ APPELLANT 
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VETSUS | 
< EMPEROR— RESPONDENT. — 
Criminal Procedure Code (Act V of 1898), ss. 164, 
364 —Confession, recordingjof —Recording of confession 
by Magistrate taking cognizance of case—Mode of 
recording confession. — . j 
A Magistrate should not record a confession 
under s. 164, Oriminal Procedure Code, after the 
case has been:sent upto him for enquiry even if the 
challan is taken. back as being incomplete. [p. 541, 
coll] ^ - "s ; DE 
: P adine a confession under 8. 164, Criminal 
Procedure Code, after compliance with the necessary 
reliminaries, the Magistrate. should, where there is 
ho evidence already recorded against him, allow the 
prisoner to make whatever statement he likes and 
not ask him a direct question whether he has com- 
mitted a particular offence. [p.541,col.2.] | i 
Section 364, Oriminal Procedure Code, authorises a 


Magistrate to put questions to the accused in order 


to.enable him to. explain any evidence that may 
have been produced against him during the enquiry 
r the trial. But that section has no application 
where no evidence. has yet been . produced against 
the accused. [ibid.] a 
"^ Orjminal appeal from an, order of the 
“ Sessions Judge, . Multan, dated the 4th 


‘December, 1923. ^ : 
i Mr. Sahib Dayal. Suri, for. the Appellant, 


PAHLWAN V, EMPEROR, 


prosecution, 
originally belonged to Kamalia in the 


- 


123 I. C. 1930 


Mr. Abdul Rashid, Additional Government 
Advocate, for the Respondent. ; 


' JUDGMENT. : 

Jai Lal, J.—Pahlwan alias Pahlu has 

been convicted of the murder of Salihon on 

the 27th August, 1529, and has been sen- 
tenced to death. i A 

-The facts, as alleged on-behalf of -the 

are. briefly ` these:—Salihon 


District of. Multan, but about a year before 
his death he settled down at the village 
Ghasitwahn within the limits of the Police 
Station of Kabirwala. His wife Musammat 
Nuran.and his daughter. Musammat Alam 
Khatun and probably his son also re- 
sided with him. It appears that.about a 
month: before his death Mussammat Nuran 


-contracted illicit connection: with the pri- 


soner, and this fact having become known 
to the deceased, her husband, he protested 
and, in fact, beat her. In spite of this, 
however, the illicit connection continued. 
The result was that the deceased decided : 
to go-back to his original home and few 
days before his death he went to Kamalia 
in order to arrange for a lease of some 
land for cultivation. He returned a couple 
of days before the 27th of August and it 
seems that his intention to leave the vil- 
lage was made known to Pahlu who de- 
cided -to put him.out of the way by kil- 
ling him.and ‘thus to secure Musammat 
Nuran-to himself. Consequently, on the 
91th of August, about noon, when: Musam- 
mat Nuran was absent from her house, 
he went to Salihon at this house and- asked 
him to go with him to help himin 
cutting fodder.’ Salihon accompanied the 
appellant and never returned to his house. 

Musammat Nuran, on return to her 
house, was informed, by her daughter Mus- 
sammat Alam- Khatun, that Salihon had 
gone to the field with the appellant and 
when she found thathe had not returned 
as'he' should have done she made an 
enquiry from the prisoner as to the where- 
abouts of her husband. The prisoner first 
told her that be had gone to his. son. 
She. went to. her son but did not find | 
her husband there. Both the mother and 
the gon then returned to the village and 
made further enquiry from the appellant; 
he told them that he had gone to another 
place. Finally, Musammat Nuran ' men- 
tioned the matter to Pallu, lambardar who . 
is a first: cousin of the prisoner and both 
went ‘tothe field of:Pahlu accused and 
‘found marks of struggle and some blood 
on the spot. This raised their suspicion . 
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of. foul play and the matter was reported 
at the Police Station. Investigation was 
started and it appears that during the in- 
vestigation Pahlu accused gave informa- 
tion as ‘result of which the body -of the 
deceased was recovered from a well, and 
the next day, on further information given 
by him, a hatchet. was recovered from. 
another well. "T 
On the lst of September, the Sub:Inspec- 
tor of Police produced. the accused for en- 
quiry before a Magistrate with a view to his 
committal to the Sessions Court, who, how- 
ever,adjourned the.ease to the 2nd of Septem- 
berin order to give an opportunity to the 
` accused- to engage a Counsel.. On the 2nd 
September, howerver,. the case was not taken 


up by the Magistrate and the Police, took 


back the challan. alleging that it was in- 


complete;. but on the same day a statement - 


of the accused was recorded by the Magis- 
trate under s. .164, Oriminal ‘Procedure 
Code. In that statement the prisoner 
made a full confession of his guilt. On the 
3rd the enquiry before the Magistrate com- 


menced and, the evidence for the prosecu- ` 
. before the 


tion was recovered. . : 
. After some  adjournmemts and. .at 
the close of the prosecution case, the 
prisoner was examined by. the Magistrate 
but he retracted his confession on that 
oceasion alleging that the same had been 
made under promise of pardon and under 
pressure from the Police. The prisoner, 


in fact, alleged that he-had been beaten | 


' by the Sub-Inspector,. At the trial also 
the accused made the same statement 
as he-had made. before the Committing 
Magistrate. `>. ME | , | 
Bo far as thisiconfession is concerned, I 
am of opinion that it. ought not to. be 
used. against the prisoner. ‘In the first 
instance, itis a, question whether.a con- 
iéssion under s. 164, Criminal Procedure 
Code, could be recorded by the Magistrate 
after. the case had been sent up to him for 
enquiry. No doubt, it was an incomplete 
challan, but there is no law which. autho- 
rised the Magistrate to return the challan 
aiter he had taken cognizance.of the case on 
the lst September, and had fixed the znd of 
‘September for the hearing of the case, 
On that date, as I have already stated, the 
Police took back the challan, alleging that 
the same was incomplete. Indications are 


that this was done as pretext to enable- 


the Magistrate to record the statement of 
the accused under s. i64, Criminal Pro- 
‘cedure Code, it apparently being, realized 
. by the- prosecuting agency: that solong as 
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the case was pênding in the Court of the 
Magistrate,.a statement -under s. 164, could 
not berecorded. In my opinion this course 
in addition to being illegal was unfair to 
the accused and for that reason alone, I 
would rule out the confession. are 

. Further there are circumstances which 
materially affect the value of this confes- 
sion, if they do. not make it inadmissible. 
, As soon as the prisoner was. produced 
before the Magistrate, the latter, after ask- 
ing him the preliminary questions for satis- 
fying himself that the.. prisoner was mak- 
ing the confession voluntarily and under- 
stood the consequences of making. such.a 
confession, instead of allowing the prisoner 
to make. whatever statement he liked, put 
the following question tohim:—  . M" 

"Did you,on the 27th August, 1929, .at 
Mauza Ghasitwahn commit murder of Sali- 
hon,.. deceased, intentionally by causing 
injuries to him with a hatchet?” jih 

- To this question the prisoner gave-a reply 
in the afürmative. The question, in my 
opinion, was not justified under the circum- 
stances of the case, as there were no facts 
Magistrate nor was there any 
evidence on which he could formulate 
such a question. 

The whole ofthe statement of the prisoner 
was recorded in the same manner. Ques- 


tions were asked from the accused and 


answers were given by .him practically in" 
the affirmative. -It is, no. doubt, true:that 
8. 164, Criminal Procedure:-Code, provides 
that, in-recording the statement of the 


' accused, the Magistrate should act. in the 


manner. provided in .s,.364, Criminal Pro- 
cedare-Code. But Ido not think that s; 
364 has eny application to a case’ like 
this where the very first question asked by 


the Magistrate is in the form already 


described by me above. That section autho- 
rizes a Magistrate to put questions to the 
accused in order to enable him to explain 
any evidence that may have been produced 
against him during the enquiry or the 
trial.. In the present case no such enquiry ` 
had been made or. even commenced in 
the Court ofthe Magistrate and, therefore, 
the frst question, at any rate, could not 


.have been asked under the provisions.o 


8. 364, Oriminal Procedure Code. ~~ 
..- The learned Additional Government 
Advocate contended: that even if the 
record of the, confession be ruled out on 
the ground that it was not properly re- 
corded under s. 164, still the. confession 
could be.uséd on behalf of the prosecution, 
provided it- is” otherwise properly proved, 


A 
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as to the value of the confession in this 
case I do not think it is necessary to con- 
Bider that question. In my opinion, there- 
fore, the confession in the present case 
must be excluded from consideration against 
the accused. [His Lordship referred to the 
other evidence and concluded as follows:] 

my opinion the above facts leave no 
doubt that it was the accused Pahlu who 


caused the death of the deceased Salihon. 


and then threw his body in the well. His con- 
viction, therefore, for the murder of Salihon 
is fully justified by the evidence on the 
record and.the sentence of death was the 
- only appropriate sentence 
circumstances of the case. l 
‘ Iwould, therefore, dismiss this appeal 


and confirm the sentence of death passed - 


üpon the convict. 
Bhide, J.—I agree. 
“R.L, Appeal dismissed. 
LAHORE HIGH COURT. 
MisoELLANEOUB Szoonp O1VIL APPEAL 
No. 283 oF 1929, 
October 15, 1929. 
Present:—Mr. Justice Bhide. 





“ SULTANI RAM AND OTHERB— PLAINTIFFS © 


—ÁPPELLANTS 
mM | ., versus 
MUNNA LAL AND OTBERS—DEFENDANTS 
1 ^" — RESPONDENTS. ` 
Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 28,25—Case decided on merits—Remand, legality 
of—Proper procedure. < = 
| A case eannot be remanded under O.XLI,r. 23, 
Civil Procedure Code, when it has been decided 
by the trial Court on the merits. If the Appellate 
Court considers it necessary to have additional 
issues it should try them itself or refer them to thé 
Court of first instance under O. XLI, r. 25, Civil Pro- 
cedure Code. l 


Miscellaneous second appeal from an order 
ofthe District Judge, Ambala, dated the 
8th December, 1928. | | 

Mr. Balwant Rai, for the Appellants. 

Mr. Nanak Chand, for the Respondents. 
|. dUDGMENT,.—The plaintiffs sued in 

this case for a perpetual injunction to 
restrain the defendants from using the 
land in suit for the purposes of cultivation 
on the ground that it had been reserved 
for grazing of cattle. The trial Court 
: framed only one issue as follows :— 

"Is the land in suit reserved for the 
prazing ef cattleof Naya Shahar and are 
the plaintifis along with other residents 
of the village entitled to graze their cattle 
theregn?" | 

The issue having been found in favour 


of the plaintiffs the suit was decreed. - On. 


SULTANI RAM V, MUNNA LAL. 
, In view of what I have stated above 


under the 
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appeal the learned District Judge thought 
the issue had not been properly framed 
and remanded the ease under O XLI, r. 
23, Civil Procedure Code, for írialof the 
following four issues :— 

(1) Is the land- in suit shamilat (on 
plaintiffs) ? : l 

(2) If so, what are the rights of the 
plaintiffs therein (on plaintiffs)? 

(3) What are the rights of the defendants 
therein (on defendants)? 

(4) What relief should be given to the 
plaintiffs having regard to the rights and ' 
the rights of the defendants respectively in 
the land ? (on plaintiffs) ? N 

From this order of remand the plaintiffs 
have preferred the present appeal, A 
preliminary objection has been raised that ` 
no appeal lies inasmuch asa question of 
custom is involved in the case and no 
appeal would have been competent from 
the final judgment without a certificate. 
In the present instance no question of 
custom has been raised in the ground of 
appeal and apart fromthie contention of 
the learned Counsel does not appear to be 
supported by the Full Bench ruling Umri 
v. Shah Mohammad (|) on which he has 
relied. I need refer in this connexion only 
to the judgment of Abdul Raoof, J., in the 
Full Bench case in which this point has 
been specifically dealt with. 

On merits the order of the learned 


District Judge does not appear to me to 
. be sustainable. I have carefully considered 


the pleadings of the partiesand it seems 
to me that the issue framed was sufficient 
to cover the pointsin dispute. Apart, from 
this, however, the case had not. been decided 
on a preliminary point and there was no 
justification for a remand under O. XLI, 
r. 23, Civil Procedure Code. If the learned 
District Judge considered it necessary to 
have additional issues he could have tried 
them himself or referred them to the Court 
of the first instance for trial under O. 
XLI, r. 25, Civil Procedure Code. But the 
case could not be remanded under O. 
XLI, r. 23, Civil Procedure Code, when 
it had been decided on merits. This point - 
is conceded by the learned Counsel for the 
respondents also. I must, therefore, 
accept the appeal and remand the case to. 
the learned District Judge for re-decision 
in the light of the above remarks. Costa 
will follow final decision. 
"dis Appeal accepted. : 
Case remanded, 
(1):08 Ind. Cas, 849; 3' Lah. 218; 4 Lah. L. d, 389; — 
A, I. R. 1922 Lah. 178 (F. B.). 
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LAHORE HIGH COURT. 
First Orvin APPEaL No. 3251 or 1927, ` 
February 24, 1930. 
Present :—Justice Sir Alan Broadway, Kr. 
| and Mr. Justice Johnstone. 
DIAL SINGH- DEFENDANT—À PPELLANT 


versus 
GURDWARA TAHLI SAHIB AND OTHERS 


PLAINTIFFS—DEFENDANTS— RESPONDENTS. 

Sikh Gurdwaras Act (VIII of 1925), ss. 8,5, 80 (ii) 
proviso—List and notifications, effect of publishing— 
Person shown as in possession dead—V alidity of pro- 
ceedings—Persons affected by proceedings, duty of, to 
prove want of knowledge. 

The publication of the list and notifications under 
the Sikh Gurdwaras Act ‘is intended togive notice 
to the general public ofwhatis being claimed and 
the proviso to s. 30 (ii) of the said Act can 
only be availed of on proof of what is therein 
required. Therefore, where the publication of lists 
and notifications has "been proved to 
carried out with the prescribed formalities, it consti- 
tutes notice to the public at large and to all persons 
in any way concerned withthe property in question 
and the mere fact that the person shown in posses- 
sion of the properties and to whom notice by post 
had been issued was dead at the time does not 
vitiate the proceedings. The party professing ignor- 
ance about the proceedings must establish that as 


a matter of fact he neither had knowledge of the fact ` 


that hisright, title or interest had been included in 
the list nor by exercise of reasonable diligence could 
have acquired that knowledge. [p. 544, cols. 1 & 2.] 

First appeal from a decree of the District 


Judge, Amritsar, dated the 8th December, 


Mr. Charan Singh, for the Respondents. ` 

JUDGMENT. 
M. Broadway, J.—The Sikh Gurdwaras 
Àct, 1925, came into force on the lst 
November, 1925, and in connection withthe 
Gurdwara known as “Tahli Sahib with 
Santokh Sar” (Serial No. 32 in the First 
Schedule) a “list”, signed by Ganga Singh 
&nd Bhagat Singh, was forwarded to the 
Local Government on the 28th January, 
1926, as required by s. 3 (1) of the Act. 

In the "list" the property enumerated 
therein was shown as being in the posses- 
sion ofone Sundar Singh. By Notification 
No. 892, dated the 28th April, 1926, the said 
Gurdwara was declared a “Notified Sikh 
Gurdwara” as prescribed by s, 3 (z) of the 
Act and the “consolidated list" prescribed 
by the same section and sub section was 


published by Notification No. 2392 dated: 


‘ the 17th August, 1926. 
As required bys. 3(3) a notice was sent 
to Sundar Singh by registered post,’ ` 
Acting under s. 5 (8). of the Act, the 
ocal Government published Notification 
No 78-G., dated the 9th May, 1927, specify- 


ing the rights, title or interest in the said 
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Gurdwara in respect of which noclaim had 
been made which included the property 
detailed in the consolidated list already: 
referred to. ek < 

On the 17th May, 1927, the Committee of 
management of this Gurdwara acting 
through their President, Sardar Hazara 
Singh, instituted the suit contemplated by 
s. 28 of the Act, claiming immediate pos- 
session of tbe properties detailed in the 
plaint in the Court of the District J udge 
at Amritsar. | mE 

They impleaded as .defendants, (1) The 
Shiromani Gurdwara Parbandhak Oom- 
mittee, (2) Dial Singh son of Mahant’ 
Sundar Singh and (3) Musammat Mathra 
Devi widow of Mahant Sundar Singh, 
alleging that these three defendants were in 


. possession of the Gurdwara itself (item No. 1) . 


and Dial Singh and Mathra Devi in pos-' 
session of the other properties consisting 
of five shops and one house. 

It was stated that Mahant Sundar Singh 
had died but the date of his death was not 
set out. Defendant No.1 confessed judg- .- 
ment but theother two defendants.contest- 
ed the claim on various grounds, one being 
that Dial ‘Singh had taken action under. 
s. Sof the Act and that as the matter waa 
pending before the: Gurdwaras Tribunal : 
the Civil Oourts should stay proceedings 
under s. 10 of the Civil Procedure Code. 

It was also pleaded that defendant No. 2 
Dial Singh alone was in possession of the : 


_ properties in suit (other than item No. 1t6 


which no claim was made) and had been in 
possession thereof when the lists and noti- 
fications were published as Mahant Sundar. 
Singh had died on the 7th April, 1926, and” - 
that,therefore, the lists and notifications were 
bad in law and of no effect ‘as against him 
(Dial Singh). It appears that Dial Singh had 
taken action under s.5 of the Act butas - 
his petition had been made after the period 
of 90 days. prescribed by s. 5 (1) of the Act. 
it was not forwarded to the Gurdwaras. 
Tribunal for disposal, being treated as ` 
barred by time, l | 
Dial Singh's first contention was, theré- 
fore, rejected. The District Judge further 
held.that as Musammat Mathra Devi had 
knowledge of the steps taken under s,3 (1), . 
(z) and (3) and Dial Singh either had that 
knowledge or by the exercisé of reasonable. 
diligence could have acquired that know- 


ledge neither of thetn were entitled to ina 


voke the aid of the proviso -to s. 30 (ii). 
The plaintiffs" suit was accordingly dec- 
reed, and consequently Dial Singh’ hag. 


1 
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: As Musammat Mathra Devi has not.ap- 
pealed, her claim need not be considered. . 
-For the appellant it was contended. that 
the proceedings under the Sikh Gurdwaras 
Act, 1925, were ineffective as the provisions 
of s. 3 (3) and, 5 (2) had been contravened 
and that, therefore, the first proviso to 8. 40 
(it) was applicable and: should have been 
given effect to. `. "ur ud 
“As has been stated above when the list 
contemplated by s. 3 (1) was forwarded -to 


. the Local Government the property detailed » 


therein was shown as being in the posses- 
Bion of Sundar Singh.  - : 
"This man died on the 7th April, 1926, 
and as this fact was not brought to the 
notice of the Local Government the notice 
prescribed by s.3 (3) was addressed to the 


said Sundar Singh. ` In spite of. Musammat - 


Mathra Devi's denial of the fact, there can 
bé no real doubt that she took delivery of 
the registered letter addressed to her de- 
ceased husband.’ lt has been urged by 


Mr: Badri Das that Sundar Singh being dead - 


no notice to him could in law be sent and 
as the provisions ‘of the law had not been, 
and could be, complied with, the whole of 
the proceedings were vitiated. Similarly, it 
was urged that the notification issued under 
8:9 (3) was void inasmuch as “Sundar 
Singh” was shown as being in possession of 
the property at a time when Sundar Singh 
was dead and had been succeeded by his 
Bon the appellant. |. - ... 
“On the other hand it has been urged that 
the death of Sundar Singh was immaterial 
&s the publication of the lists and noti- 
fications had been proved to have been car- 
ried out with the prescribed formalities and 
constituted a notice to the public at large 
and to all persons inany way concerned 
with the property in question. It was, 
therefore, contended that it’ was incumbent 
on the appellant to establish that, as a 
_ matter of fact, he neither had knowledge of 
the fact that his right, title and interest 
hàd been included in the "list" nor could 
by the exercise of reasonable diligence have 
acquired that knowledge. ` Mb 
Í am unable to see that the death of 
Sundar Singh, the failure on the part of 
the respondente to bring, this to the know- 
ledge of the Local Government and the 
‘yesultant error. in the list and notification 
can be said to vitiate the entire proceedings 
tinder.the Acts — E mi 
The publieation of the. “list” and noti- 
fications is undoubtedly intended to give 
notice to the general publie of what was 
being claimed, and the proviso to s, 30 (i) 
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can only be ayailed of on proof of what is 
therein required. 

Now, the learned District Judge has 

found that the appellant has failed to dis- 
charge the onus that. was on him in this 
respect and an examination of the record 
shows that the conclusion arrived at cannot 
besaid to be wrong. Admittedly the ap- 
pellant was absent at Hardwar where he 
was carrying a motor business when Sundar 
Singh died and that he came to Amritsar in 
connection with his father's funeral, ob- 
sequies. He has stated that he returned to 
Hardwar afterwards and: remained there 
more or less continuously till he had wound 
up and closed the business in Oetober 1926. 
“At the same time it has been proved that 
the appellant's main business was being car- 
ried on in Amritear, the Hardwar one being 
a kind of branch concern. It has also been 
proved that he came to Amritsar on various 
occasions in this interval. He was aware 
that he was to succeed to his father's -pro- 
perty ànd must have been wellaware of- the 
agitation relating to Gurdwaras generally 
that led to the passing of the, Gurdwara 
Act, 1925. 
— Tt is not unreasonable to suppose that as 
the gon and heir of the Mahant of the Gur- 
dwara “Tahli Sahib” he would have been. 
keenly interested in what was going on:and 
must have realised that it was necessary 
for him to be vigilant as to his interests. 

‘The procedure laid down for the publica- 
tion of the lists and notifications provides 
for full publicity and itis difficult to be- | 
lieve that the appellant could,really have: 
been ignorant of the fact that the respon- 
dents were claiming the Gurdwara and the 
property attached thereto. ; 
“In any event from his own showing he 
was in Amritsar in October, 1926 by which 


he had closed the Hardwar business he still 


had some fifteen days within which to take 
action under 8.5 and did not do so till 
towards the end of November, £926. 

* In these circumstances, while admitting 
that the appellant’s case is somewhat hard, 
lam unable to disagree with the learned 
District Judge in holding that Dial Singh 
had failed to prove his actual want of 
knowledge of what had been done or that he 
could not have acquired that knowledge by 
the exercise of reasonable diligence. 

- J, therefore, feel constrained to dismiss 


this appeal but in the circumstances would 


leave’ the parties to béar their own costa 
throughout. | 


od obnstone, J.—1 concur. 


B, L, Appeal dismissed, 
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: PRIVY COUNCIL. 
- ÅPPBAL FROM THE OALOOTTA Hien Court... 

- January 23, 1930, ; 
Present:—Viscount Sumner, Lord Atkin, 

Lord Thankerton and'Sir John Wallis. 
SURENDRA NATH MITRA AND ÒTAERS 
Toe ~-APPELLANTS d. 
= d . < versus 
Srimati TARUBALA DASI—RESPONDENT. 

Counseland  client—Implied authority of Counsel. 
to. settle and.compromise case—Briefon: interlocutory . 
application—Pardanashin client—Civil Procedure 
Code (Act V of 1908), O. XXIII, r. 8 -Discretion of 
Court to refuse to record compromise. l 

-An Advocate in India, whêther practising in the. 
Presidency towns or in the mofussil, who derives his , 
generalauthority from being. briefed in a guit on 
behalf of a client, hasimplied authority to settle and 
compromise in all matters connected solely with the ` 
action in which he has received a brief, but not in. 
matters merely collateralto the action unless .he has 
received express instructions to the contrary from his. 
client. [p. 548, col. 2;] 

"Shepherd. v. Robinson (8) 
Shankar Rai (10), Nundo Lal Bose v. N istarint , Dassi- 
. (11) and Nilmoni Chaudhuri v. Kedar Nath Daga (12), 
approved. l | 

Where the client was a pardanashin lady 
who was kept fully and continuously informed. 
throughout of all the various stages of the negotia- 
tions preceding the compromise, and was fully and 
intelligently aware that her Advocate was clothed‘ 
with, and was in fact exercising, his authority to com- 
promise the suit on her behalf: 

Held, “that. under these circumstances, it being: 
proved as a fact that the. lady authorized the agree- 
ment made by her Advocate on her. behalf compromis- 
ing the suit, the compromise was binding on her. [p. 
850,.col. 1.] 

Quare: Whether a brief to appear upon. an inter- 
locutory application: could, of itself, confer authority. 
upon Counsel so briefed to settle the whole action. 
[p. 548; col. 1.) 

“Where itis established that a suit has been ad- 
jüsted either wholly.-or in part by a lawful com- 
promise; it is the duty of the Court to record the 
"agreement of compromise and pass a decree in ac- 
cordance therewith underO. XXIII, r. 3, Civil Pro- 
cedure Code. [p. 550, col.2.] 

: Semble: Although. the words of .O. XXIII, r. 3, 
Civil Procedure Code, do not in terms confer a discre- 
tion on the Oourt to refuse to enforce the agreement 
of compromise, the Courts retain an inherent power 
not to allow their proceedings to be used to work 
& substantial injustice. [p.550, cols. 1 & 2.]. 

-Neale v. Gordon Lennox (12), referred. to. 

Terubala Dasi v. Surendra Nath Mitra, 88 Ind.. 
Cas..369, reversed. . : v* On i 

Appeal byspecial leave, from an order and 
decree, dated the 18th December, 1924, 
of the High Court; Calcutta (Walmsley and’ 
B, B. Ghose, JJ.), and. printed as,88. Ind. 
Gås: 369; setting aside an order and decree,. 
dated the . 3ist:March; 1924,. of: the; Second: 
Subordinate Judge, Hooghly. - : 

“The material facts: of the case appear. 
sufficiently -fully- from. their Lordships” 
judgment. ^ ^. ae 28 a 
 The:- main . question ‘for: determinas 
tion on this appeal was whether’ an: agree 


vs 
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. ment of. compromise. made: between, the 


Jang Bahadur Singh v, ; 
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- plaintiffs and Counsel for the defendant (à, 
. pordanashin lady) bound the defendant. : 


The learned Subordinate Judge held that, 


. there could be . only one. conelusion from, 


the evidence and circumstances that Jiten-. 
dra Nath Roy (father of the.defendant'eson- 


. in-law) was all in all in respect to the litiga- , 


tion throughout, and so had. full. authority , 
to compromise and to equip the Counsel he, 
engaged to enter-into the compromise, and' 
that he had no doubt: in his mind.that the. 
defendant assented to the terms of the , me- , 
morandum of compromise, of the 2rd Sep- 
tember, 1923, and the modifieation of the 
4th September, 1923, Thelearned Subor-. 
dinate Judge. agreed with the correctness , 
of the proposition of law that the onus of, 
proving that. the compromise was.made 
with the knowledge and consent. of'the 
defendant lay on the plaintiffs, and that’ 
the law threw its protection around a: par-- 
danashin lady. : cs 
With reference ‘to the légal argument 
that. Mr. N. N. Sircar, defendant's Oounsel' 
in the Receiver application, had no íauthor-' 
ity as & Counsel to compromise; he held that: - 
the powers of Counsel were to be presumed 
unless there was express limitation to their: 
authority, and further, that Counsel possess * 
a general and apparent authority to settle ' 
and compromise suits: in which. they. are 
retained, and that this authority continues: 
unless and until notice is given to the other, 
side limiting this authority. `. E 
. He held that although Mr. N. N: Sircar: 
was engaged only for the Receiver proceed- , 
ings, he was quite competent to compromise. 
the whole suit. 
With regard to the argument that Oouna. 
gel could not compromise out of Court, he: 
held that, although the terms had been; 
discussed and- settled in the corridor of the, 
Court, and fact that it had. been mentioned, 
that a settlement had been arrived at by. 
Counsel for the plaintifs in presence of Mr.- 
N. N. Bircar and Jitendra Nath Roy, con; 
sent thereto was-to all intents: and pure 
poses given by Mr. N. N. Sircar. or 
The learned Subordinate Judge- accord-: 
ingly ordered that the compromise be re-: 
corded anda preliminary decree made in. 
accordance therewith so far-as it. related to; 
the suit. iii m E 
Against the said decree the. defendant: 
appealed to the High Court, Calcutta. The 
High. Court delivered judgment: on 18th 


- December, 1924,--and held: that there was 


no-general authority. of. Counsel. ; in, India” 
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Jitendra Nath Roy had authority to agree 

to the compromise, and (b) whether the 

defendant had ratified: the agreement and 

a therefore; bound-by it, the High Court 
eld:— 

(1) That in this case there was no direct 
evidence of Jitendra Nath Roy’s authority 
and there was-no communication: from the 
defendant to her Counsel. 

(2) That an agent authorized to do a 


certain act cannot be held to be authoriz-: 


ed to do another act in connection with 
the same business. 
(3) That Jitendra Nath Roy had no author- 


ity to consent to the compromise on behalf: 
of the defendant, and that his acts cannot: 
' Hussain Khan 


bind her. 


.(4). That any person seeking to bind a: 


pardanashinlady by the act of her agent 


must give strict proof of such agency, and. 


that there was no such proof in this case. 


. (6) That there was no direct evidence of 


any ratification by the defendant, and that 
during her examination. she was not asked 
a single question on the point. 

X6) That no inference could be drawn. 
from the evidence. that the defendant did 


ratify the transaction with full knowledge: 


of the facts and the effect thereof. 


"In the course of his judgment, Mr. Justice 
ir ‘Ghose, (Walmsley, J. concurring) 
Bsaid:— - ^ : 

“Before dealing with the matters in con- 
troversy before-us I should refer to the 
observation of the Subordinate Judge as to 
‘the application of the rule in England re- 
garding the authority of Oounsel to com- 
promise a case without reference to his 
client. He appears to have held that the 

Common Law rule in England is applica- 
ble to this case and he refers to the cases of 
Strauss v. Francis (1) and Mathewes v. 
Munster (2). 'Thisis contested by the ap- 
pellant (defendant) Even if tbis case ex: 
actly came under the rule in those cases, I 
should be. extremely reluctant to hold un- 


less compelled to do so by any binding 


authority, that a rule of practice in England 


which has its. roots in different traditions: 


and environments should be applied in 
this country, particularly in the mofussil 
where people never heard of any such prac- 
tice...............I need hardly say anything 


: (1) (1866) 1.0. B. 379; 6 B. & S. 365; 35. L. J. Q. B. 
i 5 .12 Jur. (N..&.) 486; 14 L. T, 326;14 W. R. 
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` (21888) 20 Q-B:D:141; 57 L-J. Q. B. 49: 57 L 
y 922; 36 W. R. 178; $2 J. Py 200,. Q 2E S 
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further on the point as learned Counsel 
for the respondents (plaintiffs) in his care- 
ful argument did not rely upon the general 
authority of Oounsel. to compromise a 
case," ; | 
And the judgment continues as follows:— 
“Appellant's (i. e, defendant's) Counsel 
also relies upon the case of Sarat Kumari 
Dasi v. Amulyadhan Kundu (3) while the re-. 
spondents (plaintiffs) rely on Bhut Nath.Sar- 
car v, Ram Lal Sircar (4). Nocase can be an: 
authority as.to the facts of another case 
which must be decided on the evidence in 
each case; but itis instructive that in Sa- 
rat Kumarvs case (9) their- Lordships of 
the Privy Oouncil referred to the cases. of: 
Tacoordeen Tewary v. Nawab Syed AH. 
(5) and Shambati Koeri. 
v. Jago Bibi.(6) laying down the principles 
by which the Courts are to be guided in 
dealing with the transactions by pardana- 
shin ladies, a8.applicable to the case-of a 
compromise by a lady. The last case as. 
well as the case of Sudisht. Lal v. Sheobarat” 
Koer (7) which it followed deal with transae- . 
tions by agents of pardanashins. The cases . 
on the subject are numerous and the princi- 
plesare clearly laid down but they are 
sometimes lost sight of.: Even. where a. 
deed. i8 executed by a pardanashin. lady ` 
herself there must.be evidence of clear un-. 
derstanding by her of what liabilities-she. 
is taking and what is being given to her". . | 
' The learned - Judge’ concluded his judg- 
ment in the following words;i—. >> -= 
` “There cannot be'any doubt that Mr. Sir- 
car acted as he did under: the belief, on the: 
materials placed before him, that he: was: 
actingin the-best interest of his client.. 
But much as we may desire that this litiga- 
tion should be compromised and feel that; 
it would be advantageous to the lady to 
settle it, I do not think, we cau force her to. 
accept the terms which she does. not like. 
lí is regrettable that the advisers of the. 
parties did not take «he ordinary precau-, 
tions which must be taken. while dealing 
with pardanashins.” x E MUN 
. In the result, the High Court ordered and 
decreed that the decree of the lower Court 
dated.the 31st March, 1924, as well as the 


(3) 78 Ind. Cas. 632; 370. L. J. 501; 27 O; W.N, 
629; 25 Bom. 518; 17 L W. 481; A. I. R. 1923 P. O 
13; 32 M. L. T. 137; (1923) M. W. N. 393.(P. O.). 

(4) 6 C. W. N. 82. 


- (5) 11. a. 192; 2] W. R.340;13 B. L. R. 427; 38ax, 
P. C. J. 368 (P. O). 
(6) 29 I. A. 127 at p. 131; 29 - C. 749; 6 O. W. N. 6827 
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order of the said Court of the same date,- 
directing the compromise to be recorded. 
be set aside and the case sent back to that, 
Oourtto be heard from the stage it had. 
reached on the 3rd September, 1923. a 
. The plaintiffs, by special leave, preferred 

this. appeal to His Majesty in Council, 
against the said judgment of the High. 
Court. S | 

Messrs. Upjohn, K. C., and Parikh, .for 
the Appellants, $ 

Messrs. DeGruyther, K. C., Dunne, K. C.,- 
and Ramsay, for the Respondents. 

aes JUDGMENT. | 

Lord Atkin.—This is an appealfrom the 
High Court of Judicature in OQaleutta, who, - 
differing from the Subordinate Judge of: 
Hoogly, refused to record an alleged memo- 
randum of compromise and to make a 
decree in accordance therewith. The dis- 
puted compromise was made ina partition: 
suit in which the present appellants were 
plaintiffs and. the present respondent was. 
defendant. The question at issue is whether 
an agreement of compromise made between, 
the plaintiff and Counsel for the defendant 
bound the defendant. It involves impor-. 
tant consideration as to the authority of an. 
Advocate in India to bind his client. The 
parties are members of a Hindu family 
governed by the Bengal School. of Hindu. 
Law. The suit related to the joint .pro-. 
perty inherited from the paternal .grand-. 
father of. the plaintiffs, one Ishan Ohandra , 
Mitra, who had died in. 1900. The plaintiffs - 
were the children of the two elder sons of. 
Ishan.Ohandra Mitra. The-defendant was. 
the widow of the third son, Obaru Chandra 
“Mitra, .who had-succeeded to ‘the share of, 
their ‘unmarried son,. who had died in 
1920. She was a pardanashin lady. The. 


plaint filed in April, 1923, alleged that the -. 


property was in the joint possession of.the. 
three .brothers, and that after the death of; 
the éldest brother the defendante's husband. 
Charu managed the joint estate. It. 
farther alleged that Charu had started. 
business on his own account and had used. 
moneys of the joint property for the purposes , 
of. this business. It claimed partition of 
the joint property which was scheduled . 
to the plaint, and of any other property which. 
should ba found to be joint, and an account .. 
of the dealings of Oharu with the joint 

estate. The defendant's written statement, . 
filed on August 6th, 1923, denied that her. 
late husband had conducted .the alleged: 
businesson-his own account, and alleged: 
that his. transactions. were. all joint and. 
furtheralleged that she- had through her. 


- + 


la 


attorneys. proposed an amicable partition. 
and had no objection to a partition, and ` 
that she had the right to bring a separate” 
suit to recover her jewellery and a sum of. 


; Rs. 50,000 on account of her husband's life ` 


policy, which , she said were on deposit . 
with the plaintiffs. She further alleged , 


'that.she would be entitled to. demand. 


accounts from the plaintiffs. X Meantime,, 
before filing her written statement, she. 
had on June. 4th, 1923, filed a- petition, 
for à Receiver, alleging acts of waste, 
against the plaintiffs, and that it was, 
necessary that the books of account should. 
be placed in independent custody, and, 
provision made for paying her Rs. 90,000 to 
provide for the costs of the suit, and for. 
payment of a monthly allowance pending. 
the guit. On this application ‘affidavits: 
were filed on both sides, The date for: 
hearing of the application was postponed , 
by the Subordinate Judge from.time.to. 
time. The.first hearing in Court appears. 
to have been on. August 18th.. It was, 
adjourned to August z5th, and -again was, 
part heard. It was further heard on. 
September Ist and September 3rd, and on: 
the latter day the possibility, of a compro- | 
mise was mentioned to the Judge, and.. 
it was adjourned to September.5th. On; 
September 5th it appears that the defendant. 
filed a petition assented to by the plaintiff, : 
praying for time. for amicable settlement. 
of the suit, and the Judge ordered an, 
adjournment. to September, .15th, and that . 
* parties do filethe petition of compromise ; 
on that date.” On.the 3rd and 4th, memo-- 
randa of compromise were signed by.the. 
plaintiffs and Counsel.for the: defendant., 
Oa September 15th the plaintiffs alleged that 
a compromise had. been arrived.at, whilé 
the defendant said that there.was no con- 
cluded agreement. Eventually the learned. 
Judge, after several adjournments and. 
after hearing oral testimony, decided on. 
March 3lst, 19:4, that an agreement had. 
been concluded that it bound the defendant, . 
and made a decree in accordance therewith, 
The High Court reversed this decision on ; 
December i8sh,. 1924, holding that Oounsel.. 
had no authority to compromise the suit, 
without express. authority, and that 
it had not been shown that the defendant, , 
a pardanashin lady, had-conssnted to the ; 
compromise. m 
Tne document in question was signed - 
by Mr Sircar as ‘ounsel.for the defendant, . 
H3 is a mamberof the Eiglish bar, admit- , 
ted as an Advocate , of: vhe High Oourt at 
Calcutta, Hs is.a goatleman of the Biggen 
wa nd j aes peka, i 
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to appear. on behalf of the: defendant and 


support the petition for a Receiver. It does 


not appear to be necessary for their Lord- 


ships to decide whether a brief to appear: 


upon. an interlocutory application such as 


this could of itself confer suthority upon: 


Oounsel‘ so briefed to settle the whole 


action. It is obvious that briefs on some’ 


interlocutory applications could not possi- 


bly, confer such authority. In other appli- 


cations, and especially in motions for a 


Receiver in a partnership suit, or on motions: 


foran injunction, it has been common: 
practice in this country for Counsel to settle 


the whole suit, but whether they derive their. 


authority solely from the brief. on the 
motion: may be open to question:. In the 
present süitit' is plain from Mr. 
evidence that settlement was under dis- 


cussion between. him and those representing 


the defendant from the very beginning. 


As“ appears from the defendant's written ` 
statement, it was'the subject of the com-: 
plaint'by her that her suggestion for an ` 
amicable settlement had been defeated by: 
the alleged precipitate filing of the plaint 
by the. plaintiffs. Their Lordships have- 
no doubt from the whole course of the pro-- 
ceedings and .the'cómmunications of the‘ 
parties’ both with theirown Counsel and: 


with one'another that it was the intention 
to place Mr. Sircar in thé same position 
and toarm him with the same authority 
as: though he had received the 


conduct tle entire guit. 


| An agreement to compromise a suit must ’ 
be established by general principles which: 
govern the formation of contracte, though ` 


there are special rules governing its en- 
forcement by the Court which arise out of 
its intrinsic nature. If the agreement 
purports to be concluded on behalf of one 


or both the parties by their respective legal . 


advisers; the first two questions that arise, 


. as.on the formation of any contracts by 


agents, are :— 

1. Had the agent the actual authority 
of his prinicipal, express or implied, to con- 
clude-the contract?  : 

2. If no actual authority, had heostensi- 
blé'authority, so as to bind his principal 
egainst the other party, relying on ostensi- 
ble-authority?" — - | 


An’ agreement to compromise a suit,. 
however, .'almost - necessarily ` ibvolves' 


SURENDRA NATH MITRAGD, TARUBALA DASÍ, ^^^ 
‘and has since occupied the 
position: of^ Advocate-General of Bengal.’ 
Against his integrity, ability and  ex- 
perience nothing is suggested by either 
side. He was briefed by Mr. K.I. Dutt’ 


Sircar’s © 


brief to’ 
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recourse to the ‘further jurisdiction of the’ 
Court in which the suit is brought to: 
effectuate the terms of the comproniise.: 
And in several cases in English Law the. 
Courts have refused to enforce the agrees 
ment of compromise where it has been 
established that legal adviser had in fact 
no actual authority to settle, or acted under. 
some serious misunderstanding, s0 that to“ 
allow the other party to act upon an osten- . 
sible. authority would be to impose upon’ 
the Court an exercise of jurisdiction which | 
would in fact work substantial injustice." 
Hence there may -arise a third question <. 
3. Willthe Court where the suit is com-. 
promised give effect to the terms agreed? : - 
Their Lordships approach the case bear-: 
ing in mind that the questions in issue- 
have to be determined in accordance with * 
the law in India, and that it by no means" 
follows that implications of authority’ 
which are readily inferred in other coun- ' 
tries ought to be established in the con- 
ditions which prevail in India. The first’ 
question that thus arises is :— oO 
1. Had Mr. Bircar- actual authority of the’ 
defendant, express or implied, to conclude ` 
the agreement of compromise? ; 
Their Lordships.did not deem it neces: 
sary to call upon.the parties to discuss. 
the question of- express: authority, though 
they must not besupposed to doubt its exis» 
tence. They express no opinion one way: ` 
or the other; They are of opinion that Mr. 
Sircar, as an Advocate of the High Court; 
had, when briefed on behalf. of the defendant. 
in the Oourt of the Subordinate Judge- 
of Hoogly, the implied authority of ‘his? 
client to settle the suit. Their Lordships _ 
have already said that he must’ be treated’ 
as though briefed on ihe trial of the suit. 
Their Lordships regard the power to com- - 
promise a suit as inherent in the position: 
of an Advocate in Indis. The considerations: - 
which have led to tbis implied power be- ' 


ing established intheAdvocates of England; 


Scotland and Ireland, apply in, equal: 
measure to India. It is a power deemed ta 
exist because its existence is necessary to: 
effectuate the relations between Advocate 
and client, to, make possible the duties: 
imposed upon the Advocate by his accept: ' 
ance. of the cause of his client. 1 
Advocate is to conduct the cause ofhis client ' 
tothe utmoet of hisskill and understanding. 
He must in the interests: of his client be in’: 
the-position, hcur by hour; almosé minute. 
by minute, to advance this argument, to 
withdraw’ that; he must make’ the- final. 
decision whether-evidence is to be given og? 


The: ~ 


- 
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> HOT onany question offact:-skillinadvocacy. Their Lordshipsare unable to'see why 
- 18.largely. the result of discrimination. the above considerations ‘should not apply 
:. These powers in themselves almost.amount toan Advocate in India,. whose duties: to 
, to powers of compromise: one point is his client in the conduct of .& . suit- in..no 

given up that.another may prevail. But, wise differ from those of Advocates in, Eng- 
..in addition to these duties, there is from land, Beotland and Ireland. ‘There. are no 
.. time to time thrown upon. the Advocate the local conditions which make -it less desir- 
, responsible task of deciding whether inthe able for the client to have the full benefit 
Course of a case he shall accept an offer .ofan.AÁdvoeate's experience and judgment. 
. made to him, or on his part shall make an - -Onereason, indeed for refusing toimply.such 
. Offer on hiselient's behalf to receive orpay power would.be a lack of confidence in the 
..Something less than the full claim or the -integrity or judgment of. the Indian. Ad- 


full possible liability. Often the decision . vocate. No such considerations have ‘been - 


. must be made at once. if futher evidence . or indeed could be advanced, and their 
18 called or the Advocate has to address the Lordships mention them but to dismiss 
Court the occasion for settlement will them... lt does.not appear to be. disputed 
Vanish. .In such circumstances, if the . that Advocates practising in the Presidency 
.-.Advozate has no authority unlesshe consults -towns have such authority. , It was decided 
. his client, valuable opportunities are lost :in Allahabad in 1890. by Sir John. Edge 
to theclient. - . _ and the Full Bench in Jang Bahadur Singh 
On such grounds as these Advocates in . V. Shankar Rai (10), that Advocates of that 

y England, Scotland and Ireland-have long Court have the implied authority, Sir 
— been considered to have an implied power Francis Maclean, in Caleutta-in.1900, seems 
. to settle a suit in which they have received . to have had no doubt as to the -existence of 
a brief. In England authority is abundant, - the implied authority. Nundo Lal. Bosen. 

.. Their Lordships will only referto Shepherd v. . Nistarint Dassi (11). .The same view seems 
Robinson. (8) in: the Courtof Appeal,where to have been taken in Patna in 1922, in 
Bankes, L. J. says: “It is clear that Counsel . Nilmoni Chaudhuri v. Kedar Nath .Daga 
has an apparent authority to compromise . (19). . No evil results have apparently . en- 


` 


a 
- 


in all matters connected with the action, sued in India from ‘the. existence of this 


and not merely collateral to if." The ap- -powerin the instances mentioned. ..Their 


parent authority is derived from the known .Lordshipsdesire to confine their decision . 


existence of the implied authority. In -on this point.to the case of Advocates, 
Scotland the rulein no less clear, and, in- ‘whatever their qualifications, admitted.. as 
deed, has been -expressed on great author- such by the respective.appropriate Courts 
ity’ to go'so faras to entitle the Advocate ‘in India, who derive their general authority 
acting bona-fide to disregard the wishes of from being briefed in a suit on behali ofa 
“his client in the compromise of a suit. ‘See client. Where the legal representative in 
further Lord President Inglis in Batchelor Oourtofaclientderives his authority. from an 
v. Pattison (9) and Bell'sCommentaries, express written authority, such as a vakalat- 
B. 219, 10th Edition, page 92. In Ireland nama, ‘different considerations. may . well 
the law is-the same ag: in England. arise, and in. such cases their Lordships 
Two observations may bê added. . Firat, express no opinion as to the existence.of 
“the implied'authority of Counsel is not an -any implied . authority. of- the kind under 
appanage of office, a dignity added by the . discussion. | 


. Courts to the status of Barrister or Advo- . . < 
cate.at law, - Itis implied in the interests , Ib follows from what has been said that 
“of the client, to give the fullest beneficial] Mr. Sircar, who had been briefed on the 
effect to his employment of the Advocate, application for a Receiver and had intention- 
Secondly, the implied authority can always _ ally been armed with authority to act.as 

* be countermanded by the express-directiona though he had been briefed in the suit, had 
actual implied authority to settle the suit. 


of the client. No Advocate has actual iur Aids ua iml ode 
authority to settle a case against the ex- . He had received no instructions inconsistent 
* press instructions of his client. If he con. With such authority, which at all relevant 
| siders such express instructions contrary to times must be taken to have been in ex- 
the interests of his client, his remedy ig . istence. "M T 
- u . a 3 * j 
< E plns | | (10) 18 A2 A. W, N: (1801) 61 (P. BI: = 
TE B K.B. 474 at p.477; 88 L.J. K.-B.873; i (11) 27 0.428; 4 C. W. N. 169. | 
^. 120 L. T. 492: 35 T. L. R,220, ^ 008 "0124:67 Ind. Gas, 96; 1.Pat, 48973.P. Li- 1,.371; A, I, 
„e (9876) 3R. 918. ^ — (007. Basa Pat, 232; < . 


^ 
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` ^9. ^Tt becomes, ‘therefore, unnecessary to 
^éonsider in this .case any question of 
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the Courts-retàin an inherent power not 
to allow their proceedings to be used to 


‘ostensible authority, which only becomes: 
‘relevant where - the actual authority relied : 


4 


“On: does not exist. 


! .. Their Lordships are further of opinion that. 


‘the settlement signed by Mr. Sircar deals 


“solely with matters connected with the: 
‘suit and does not deal with’ matters col-: 
‘Jateral to it. They further think thatthe : 


‘terms agreed sre sufficiently certain to bind 
"the parties, though it may happen that in 
.'working out the terms there may arise 


“disputes between the -parties which will - 


‘ require further adjustment, 


It thus appears that there was concluded . 


"between the parties & valid agreement com- 
“promising the action which either party, 
"Subject to any question as to the discretion 
-Òf thé - Court, would be entitled to enforce. 


-It is, however, necessary to deal with the . 
-contention that the plaintiff in the action ` 


"was a pardanashin lady, and that it was not 
‘proved, that’ she knew and approved the 
agreement made on her behalf. Their 


‘Lordships are satisfied that there can be . 


no objection to the agreement on this 
“score. + The: defendant was fully and con- 
“tinuously advised upon the whole pro- 


‘ceedings by her son-in-law, Anath Roy, . 


‘and his father, Jitendra Nath Roy. It is 


"unnecessary to consider whether -& par- . 
‘danashin lady who by a free and intelligent . 


‘act of hér own employs a professional 
‘agent in a particular transaction is not 
deemed to conferùpon him all the authorities 
‘which are ordinarily 
‘employment, so that no further inquiry as 


-to -proof of agency is required. In.the - 


present instance their Lordships are 
-satisfied that the lady was kept fully in- 
‘formed throughout of all the various stages 
-of the negotiations, and was fully and 
-inteligently aware that Mr. Sircar was 
clothed with authority to compromise the 
-suit on her behalf, and was in fact exercis- 
‘ing his authority in the manner now com- 
‘plained of.. Their Lordships, therefore, 
cannot agree with the view which found 
‘favour with the learned Judges on appeal 


` ‘that the lady had not been proved to have . 


‘authorised the agreement. _ 
3. Theonly remaining question is whether 
‘the compromise should have been record- 


“ed and a decree made in accordance there- ' 


with under O. XXIII, r. 3,of the Codeof 
Civil Procedure. The wordsof.the rule do 
notin terms appear to confer a discretion 


..on;the,Caurt, but their Lordships desire to ` 


say nothing to prejudge a contention. that 


implied in euch. 


“was united in lawful matrimony. 


- versing a decree of 


work 8 substantialinjusticesuch as emerge 

in the case of Neale v. Gordon ‘Lennox (13). 
In the present case no injustice of any 
kind was established, and as - it was estab- 
lished that the suitthad been adjusted either 
wholly or in part by a Jawful compromise, 


-it was the duty of the Court to record 


the agreement and paes a decree in accord- 


.ance therewith. This is what the learned 
‘Subordinate Judge did, and 
“ Lordships’ opinion his decision was correct, 


in their 


The sppesl should be allowed and the 
preliminary decree of the Subordi- 
nate Judge, dated. March 31st, 1924, 


. should be restored, and their Lordships 


wil humbly advise His Majesty according- 
ly. The respondent -must pay the costs 
here and in the Court below. l 
K.J. R. Appeal allowed. 
Solicitors for the Appellants:—Messrs. 
Stanley Johnson and Allen. | 
Solicitora for the Respondent:—Messrs. 


‘Watkins and Hunter. 


. (13) (1902) A. 0. 465; 71 L. J. K.- E. 939: 87 L. T. 
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PRIVY COUNCIL. . 
APPEAL FROM TBE ÁLLaHABAD HIGH Cousr. 


January 28, 1930. 


. Present :—Lord Atkin, Sir George Lowndet 


and Bir Binod Mitter. DE" 
Misir BHAIRON PRASAD—APPELLANT 


versus 


Musammat GOPI KUNWAR AND ANOTHER 


| — RESPONDENTS, 
Evidence Act (I of 1872), s, 112—Posthumous son— 


- Presumption of paternity. 


In the absence of cogent evidence of-non-access, 
the ordinary presumption oflaw isin favour of the 


| legitimacy ofa posthumous son born within a period 


of 280 days of the death of a man to whom his mother 
[p. 5538, col. 1.] 

Appeal from a decree of the High 
Court, Allahabad, (Mears, C. J. and Piggott, 
J.), dated the 22nd January, 1924, re- 
the Subordinate 
: udge, Mainpuri, dated the 18th September, 

920. 


The only. question for  determina- 
tion on this appeal was one of pure fact 
whether the respondent Roshan Lal (de- 
fendant No. 2) was born on the 7th July, 
1919, of the respondent, Gopi Kunwar (de- 
fendant No. 1), the widow of -one Jwala 


: Prasad, who died on the-26th October, 1918. 
The: High ‘Court (differing from the trial 
.Judge) answered the question io the affirm- 
. Btive. E | 

- "The learned Judges, in the course of their 
judgment observed :— ' 
5..*Jwala Prasad died on the 26th 
1918, and we certainly see no reason to 
doubt, on the evidence, that the defendant 
‘Roshan Lal.was born on the 7th July, 19 19. 
This period of 254 days is well within the 
limit of 280 days laid down in the Indian 
Evidence Act as warranting a presumption 
in favour of the legitimacy of a posthumo- 

“ug gon, which can only be- rebutted Dy 
‘cogent evidence of a definite and specific 
‘nature. Musammat Gopi :Kunwar's case is 
that the child was. conceived while she was 
staying with her own father at Moradabad 
‘and her husband Jwala Prasad was there 
on & visit, and they were occupying one 
&nd thesame room in the house. 'There 
is no positive evidence of non-aecess On the 
‘part of Gopi Kunwar's husband for the 
critical period, roughly speaking the latter 
half of ‘September, 1918, during which, ac- 
cording to the case for the defendant, con- 
'Géption actually took place. We are 
clearly of opinion that on this, the main 
issue.in the case, the plaintiff has failed to 
shake either by cross examination or by 
‘direct testimony, the evidence on behalf 
of the defendants, which proves that Gopi 
‘Kunwar was 5 or 6 months gone with 
child in the month of March 1919, and was 
-delivered of a baby, the defendant Roshan 
“Lal,'on the 7th July, following.”  . 

- -Against the judgment of the High Court 


-the plaintiff preferred the present appeal . 


.to Hie Majesty in Council. 
. Messrs. DeGruyther, K. 
forthe Appellant. 2 

Messrs, Dunne, K. C., and Dube, for „the 


Respondents. 

x gi JUDGMENT. . 
"Lord. Atkin.—This is an appeal from 
‘the High Oourt at Allahabad in a suit which 
had baen commenced in the Oourt of the 
Subordinate. Judge at Mainpuri, in which 
the plaintiff claimed. that he and his brother 
“Jwala Prasad were members of a joint 
‘Hindu family, and claimed possession of 
the property from the widow of Jwala 
‘Prasad. The ‘widow alleged in the case 
that she had given birth to a posthumous 
don of Jwala Prasad, and also that before 
the death of her husband there had been & 
"geparation. - ` d 

-- The substantial issue in the:case as it 
eventually developed. -was-: the...question 


C.and Wallach, 
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whether or not the- widow had, in fact 
given birth to a son. The deceased man 
had died on the 26th October, 1916. The 

child was alleged.to have been born on the 
7th July, 1919,-and it is sufficient to.say 
that if in fact there was a child born of 
the body of.the widow, Gopi Kunwar, then 
that child must be taken .to be the son of 


Jwala Prasad. There is -no suggestion to 
the contrary, 


and-the ordinary presump- 
tion of paternity would apply, -and the 
times are quite sufficient to allow.of the 
husband being the father of the child.- 
The substantial issue was whether or not, 
on the 7th July, 1919, the widow: did, in 
fact, give birth to à son. Upon that there 
was a good dealof evidence. There is no 
doubt that she had given notice to.the 
plaintiff, who is the brother of her husband 
after her husband's death that she was 
pregnant. Her case was that after her 
husband's death she had continued to live 
in the house at Etha, where they had lived 
together, but that as the time of her de- 
livery approached, some time early in 
June or the end of May, she, having at that 
time become engaged in & dispute with the 
brother, which had taken the form of a 
question as to the mutation of the:proper- 
ty, desired to have her child born at her 
father's house, and so she removed.to.her 
father's house at Kheri-Lakhimpur, where 
the child, according to her, was born, .In 
support of the birth of the child, she called 
the lady doctor, a Miss Mitra, who gave 
evidence that she had been summoned from 
Lucknow, and had delivered thelady of a 
‘son; she called the midwife, she called her 
mother, she called her father, she called 
the nurse who had nursed the child, and 
there was evidence which, if .believed, was 
conclusive that she had given birth to.a 
.ehild.. All this evidence was attacked by 
the. plaintiff. It was said that she had 
never been pregnant, that this was a sup- 
posititious child, that Miss Mitra had been 
auborned to give this false evidence, and 80 
had the nurse, and that the father and 
mother were speaking to.a concocted story. 
“The plaintiff put in evidencs in the 
course of the trial certain letters to be re- 
ferred to later on, which, he said, were in. 
the handwriting of the lady, and which 
were written to & mau who appears to have 
pean a servant of the family, and which, it 
was said, proved that two of them,.at any 
rate, were in concert together for the pur- 
pose of planting a supposititious child upon 
-the family. | 


.. A great deal of criticism -was -addressed 
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by thé learned: Subordinate Judge: to:the 
evidence on the‘part.of the defendant, He 
disbelieved.-the -story; he was obviously 
impressed by the letters, and- he found that 
there was no son:born of the body of Gopi 
Kunwar at-all, but there-is one bit of evi- 
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dente:-Galled on behalf -of the defendant, 
which, if accepted, appears to dispose of 
the case. It was so treated by Oounsel for 
the appellant, and their Lordships think 
perfectly properly 80 treated. 
' The ease for the plaintiff: was that the 
lady never liad been pregnant -at all, and 
that this story about the birth of a child 
involved: the introduction of a '8uppositi- 
- tious heir, nine months after the death of 
the husband, to. -a woman who had never 
‘been pregnant by her husband or anybody 
else. -For the defence: there was: called a 
lady, a Miss Woodard; who belonged at the 
‘material time.to' the Missions Hospital at 
‘Fategarh, and who-said that in March of 
1919, she had examined the lady,-and she 
had found her six'months gone with child, 
'and' had given a ‘certificate to that effect, 
and the.certificate was produced: . She said 
‘she had examined the lady at the request 
of-a Mrs. McGaw, who was a lay mis- 
'Blonary attached to the same mission, 
‘@-lady who-was a friend of Gopi Kunwar, 
‘and: who had. attended Miss Woodard at 
the examination, had introduced her to 
‘the lady, and had in terpreted the questions 
“that Mies Woodaed had.to ask the patient, 
“That evidence was given,-and if it isto 
‘be believed, itis conclusive thatthe defend- 
‘ant was, In fact, pregnant at the time. 
“There are only ‘three ways, their Lord- 
‘ships think, of disposing of that evidence, 
One isto suggest that Miss Woodard had 
‘been suborned to give false evidence; that 
‘she : never. had examined - the lady and 
never found her pregnant, and that her 
-certificate was a forged document, forged 
in the sense that it was created being 
‘knowingly false. That suggestion : was 
Obviously not made at the trial Their 
‘Lordships have had read to them the 
examination and cross-examination. They 
' do not think it really was made here, They 
are quite satisfied in any case that there 
can be no possible foundation for making 
‘at; not a word can be said against the 
‘credit of this lady, who belonged to this 
“Mission, and who was a lady with a Medica] 
"degree granted her in America, and who 
had been in the medical profession for 
-Bome eighteen or twenty years, She is a 
. lady of repute. More than that, the High 
--Court:took. an opportunity of. -calling.her 
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“before them -themselves, -for the purpose. 
of testing part of her evidence, and. it is. 
‘plain that they were entirely satisfied- with 
her demeanour as being a witness of truth. 
‘No .possible ‘reflection, therefore, ‘can be 
made upon her honesty and truthfulness. 
-There remain two suggestions. One is that, 
though the lady is telling the truth when 
‘she says she examined Gopi-Kunwar.in | 
‘March, 1919,. yet, in fact, she was mis- 
taken when.she thought she had discovered 
the signsof pregnancy. That ‘appears to 
their Lordships to be a contention which 
must fail. Sheis a lady of great.experi- 
ence, She givesin great detail the symp- 
toms that she observed, the appearance 
and manipulation, and the sound of. heart- 
‘beats of the foetus. If, in fact, those 
Symptoms were present. as she spoke of ` 
‘them, and she isa truthful witness, it. is 
‘quite impossible that ehe could have been 
‘mistaken as to the lady being pregnant, 
“As to the. actual degree to which the preg- 
nancy had advanced, of course, opinions 
‘might conceivably differ, but on the fact 
of pregnancy there can be no doubt :at all. 
Therefore, the only remaining way of dis- 
‘posing of the case is to suggest, aS was 
Suggested, that the doctor may have been 
deceived, and that she had examined in 
the house of Gopi Kunwar a woman who 
was pregnant, and that that woman was 
not Gopi Kunwar, and was somebody who 
it was pretended was Gopi Kunwar. That 
seems to their Lordships to be also plainly 
‘disposed of on the evidence. In the. ‘first 
place, the precaution was taken, when 
Mies Woodard wrote her certificate, of get- 
-ting the person who was examined to sign 
her name and give her thumb impression 
.on the.certificate. As it turned out after, 
that was a very useful precaution to. have 
taken.. : l 

Gopi Kunwar was present at the High 
Court, and when Miés Woodard was examin- 
ed before the Judges of the High. Court, 
really that they might be satisfied on this 
very question of identity, the learned 
Judges took the thumb print of Gopi 
' Kunwar and compared it with the thumb 
print upon the certificate. They were 
satisfied themselves that the thumb prints 
were identical, but they were, of course, not 
prepared to act upon that alone, and they 
submitted the two thumb prints to the 
parties for the purpose of enabling them 
to be tested and evidence to be given 
about them if it were desired. No applica- 
‘tion’ was made to direct evidence to any 
i.divergence..between the. thumb. prints 
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-and the Court naturally,--in- those circum- 
Btances,were prepared to rely. upon their 
own view; .Their Lordships. have: not. had 
the.prints. before-them, but it'appears to 


their Lordships that they should be satisfied 


‘with the statement made by the learned 
Judges of the High Court upon that matter. 
There is also the signature of the lady, as 
‘to.which no evidence was addressed to the 
lower Court or to the higher Court to 
show that there was any difference between 
that signature and the real signature. 
addition to that, Miss Woodard's evidence 
is that Mrs. McGaw, the friend of Gopi 
Kunwar, was actually present. at the ex- 
. mination, .and, indeed, assisted: her by 
interpreting her questions, and in that 
way took an active part in the proceedings. 
‘Therefore, it is quite impossible that Mrs, 


McGaw could have made any mistake. 


about identity. "She is the person who 


really knew the lady, and on whose initia- . 
tive Miss Woodard had been called in at- 


all. Unless, therefore, Mrs. McGaw is 
‘made a party to this alleged conspiracy, 
it is obvious that there can have been no 
mistake, It is not suggested that Mrs. 
McGaw, who is herself a lay missionary, 
was & party to any conspiracy or any fraud 
of any kind. In those circumstances: it 
appears to their Lordships that the identity 
of the woman who was examined by Miss 
Woodard is established. 

Now, that disposes of the only possible 
attack that could be made upon the correct- 
ness of the evidence given by Miss 
Woodard, and inasmuch as the attacks upon 
the certificate and her evidence fail, it 
‘must be taken as established that the lady 
‘wasin fact in March of 1919 six months 
pregnant, if in fact she was pregnant at 
‘all, so that she could give: birth to a child 
on the 7th July, and the case for the appel- 
lant fails. The resultis that the decision 
at which the High Court have arrived must 
stand, hot T 

In that view of the case, inasmuch as 
their Lordships have a particular. item of 
proof which is conclusive, it is unnecessary 
to consider.all the various criticisms which 
were addressed to the other evidence in 
the case, One would only say this. There 
“were some letters produced to which their 
Lordships have referred which were. dis- 
‘cussed very freely before the learned Sub- 
ordinate. Judge and in the. High Court. 
Their Lordships think it suffieient to say 
that they are satisfied with the view of 
those letters taken by the High Court, 
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In . 


"petition to 


Even if they had been authenticated, they 
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as it appears to their Lordships, outweigh. 
the -outstanding fact ‘of -Miss Woodard's 
certificate, but-the view taken by the'High 
Oourt was that they were not satisfied that 
theletters were the letters of the defend- 
ant at all, and their Lordships: see no 
reason for differing from that view. E 
In the resalt, therefore, the finding that 
the boy who: has now been added -as'the . 
second defendant was in fact the son of - 
Jwala Prasad, born of/the body of Gopi 
Kunwar, must be-afirmed, "Theonly other 
point that arose was on theclaim fora 
declaration that the "parties weré joint, 
and that.there had .been no partition. On . 
that- their Lordships:feel bound :to rest 
upon the.statement: made in the . judgmerit 
of.the High Oourt' that the ‘parties’ then 
madeit plain to the Court that if the issue 
ias to the legitimacy.of the second.defendant 
“was once established in favour of the defend- 
ants they would not “desire any ‘further 
order from the . Court. The High - Court 
have referred to that matter, and on that 
footing, having established "that thé:second ° 
defendant was in truth the son’of Jwala 
Parasd,: have said the right order was 
thatthe appeal to them should be- allowed 


and that the suit should be . dismissed, 
‘Their Lordships: see no ‘reason, ‘therefore, 


for differing from that-view. 

In the result, therefore, their Lordships 
come to the conclusion ‘that this: appeal 
‘must be dismissed and that-the -appellant 
must pay the costs, including: those of thé 
; admit further. -evidence, 
and they will humbly advise His Majesty 
accordingly. 


4 


K, J. R. Appeal dismissed. : 
Solicitors for the Appellant:—Mr. H.:S. 
L. Polak. ES ; 
Solicitors for the Respondents: —Messrs. 
Douglas Grant and Dold. ; 


— 
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~. APPEAL FROM THE CounT OF THE JUDICIAL 
| @OOMMISBIONER, NOaTH- WEST FaosTiER 

< PROVINCE. 4 
t. February 13, 1930. 
, Present:—Lord Atkin, Lord Tomlin, Sir 
Lancelot Sanderson, Sir George. Lowndes 
_. . ' and Sir Benod Mitter. 
_ Khan Bahadur MEHRBAN KHAN = - 

APPELLANT | 


ERN VETSUS 
. MAKHNA, 8INGE DECEASED, AND OTHERS— 
| RESPONDENTS. 

North-West Frontier Province Law and Justice 
"Régulation (VII of 1901), s. 28—" J ustice, equity and 
‘good conscience ", meaning of —Application of English 
‘Law—Transfer of Property Act (IV of 1882), s. 00— 
Statutory right to redeem—Clog upon equity of redemp- 
tion, invalidity of, as against mortgagor's assign. 

A direction in a. Statute relating to India that in 
‘eases not otherwise specially provided for the Judges 
‘shall decideaccording to justice, equity and good 
conscience, is generally interpreted to mean according 

to, the rules of English Law if found applicable to 
Indian society and circumstances, |p. 556,col. 1,1 | 

' Waghela Rajsanji v. Sheikh Masludin (2), relied 


“On. 

^-A mortgagor hasa statutory right to redeem on 
payment ofthe mortgage-money, any provision to 
the contrary in the mortgage-deed notwithstanding. 
Provisions: in the deed limiting ‘the interest of -a 
mortgagor: upon redemption.and conferring on.the 
mortgagees on redemption an interest in the prop- 
erty, constitute .a clog or fetter upon theequity of 
‘redemption and are, therefore, void, not only as 
against the mortgagor himself, butalso as against 
«hie assigns. [p-557, col. 1.) J 

1o Santley v. Wilde (3), Noakes & Co., Ltd. v. Rice (4) 
and Kreglinger v. New Patagonia Meat and Cold Storage 
Oo. (5), approved. eee 

^ judgment of the Judicial Commissioner, North- 
West Frontier Province, reversed. 


‘Appeal from a decree of the Judicial 
Commissioner of the North-West Frontier 
Province, (Colonel J. Frizeile), dated the 
4th July, 1925; which reversed a decree of 
the. Divisional Judge of Derajat, dated the 
‘93rd July, 1924, and: dismissed the plaint- 
if's suit, The Divisional Judge*had up- 
‘held a decree of the Subordinate Judge of 
n Ismail Khan, dated the 22nd April, 
1924. 


One Mohomed Khan, the predecessor- 
in-title of respondents Nos. 17 to 


27, owned certain lands, measuring 1811, 


 kanals, 6' marlas, and situated in Dera 
Ismail Khan.’ He had superior and in- 
ferior proprietary and also cultivating 
rights in the said lands. By a deed 
dated the 6th May, 1898, he created 
a usufructuary mortgage of the said 
lands in favour of several persons who were 
now sepresented by respondents Nos. 1 to 
16, for a term of 19 years to secure a loan 
of Re. 2,160. The conditions of the mort» 
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gage contained the. following:—'"The mort- 
gagees shall, till the expiry of 19 years, 


. retain cultivating possession and pay. the 


‘Government dues, with which I shall have 
no concern whatsoever. The mortgagees 
shall continue to receive mahsul (proprie- 
tary share in produce) and khuti (share in 
produce) After the expiry of the fixed 
period, if I pay Re. 2,160, the mortgage- 
money, to the mortgagees, Í shall be entitl- 
ed to receive one pai per path out of the 
produce, as my haq.khuti; and the mort- 
gagees to the remaining dues, such as 
‘mahsul and jora. The mortgagees shall 
have the adna (inferior) proprietary rights 
and the cultivating possession, with which 
I shall have no concern.” 2 l 
The trial Judge explained the effect of 
the said condition as follows: — | di 
"It appears that under the terms men- 


tioned above the superior and inferior pro- 


 prietary rights were mortgaged with posses- 


sion, but even on payment of the mort- 
gage-money in full the mortgagees were “to 
retain the cultivating possession and the 
inferior proprietary rights. The  mort- 
gagor could in no case redeem the inferior 
proprietary rights and could nof secure 
‘cultivating possession of the land mort- 
gaged even on payment of the mortgage- 
money. He was to get onlya pat per path 
out of the produce. This meana that ‘the 
mortgagor, who before the mortgage, Was 
the absolute owner of the land, could 
never become its absolute owner on , ihe 
'expiry.of the stipulated period,” ^ ^"^ . 
The mortgagees duly entered into posses- 
sion of the mortgaged properties. In the 
year 1920-1921, the appellant purchased, 
subject to the mortgage, the said pro- 
perties for Rs. 18,313-6-0 from respondents 
Noa. 17 to 21, the heirs and legal repre- 
sentatives of the mortgagor. 
On the 10th July, 1923, the appellant 
brought the present suit against the mort- 
gagees and their representatives, respond- 
ents Nos.l to 16, and his assignors,- re- 
‘gpondents Nos. 17 to 21. In his plaint he 
referred to the mortgage and alleged that 
its term had expired, - He pleaded that by 
virtue of hie said purchase he was entitled 


to redeem the mortgage and prayed for a | 


decree for possession of the mortgaged 
lands on his payment of Re, 2,160 the 
mortgage amount. zn 


Some of the mortgagees filed à joint, 
inter alta, : 


written statement, pleading, 
“that. if the plaintiff has purchased the 
‘land the purchase is subject to the 


a oe 


terms ¿öf the ' mortgage-deed™ "and beo 


- 
- 


"iff “is bound by.the terms of the mortgage- | 


. 
. 


* 
. 
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‘has become the 


“original mortgagor”; that the ‘plaint- 


. deed"; and‘that the “plaintiff is the repre- 


sentative of the original mortgagor. provid- . 


ed he abides by the agreement made by 
the said mortgagor”. They contended that 
“having regard to the terms of the mort- 


. gage the plaintiff was not entitled to redeem 


the inferior proprietary and cultivating 


_ rights in the mortgaged lands. 


The Subordinate Judge. framed two: 


. issues, of which only the following is now 
. material:— 


[ 
` 
* 


(2) “Is plaintiff . entitled to redeem the 


land under the terms of the mortgage-deed,. 


‘by which Mohomed Khan had mortgaged 
it to Makhana, ete., defendants?" 


The learned Subordinate Judge delivered | 


. judgment in favour of the plaintifi-appel- 


. mortgage-deed by which the inferior pro- . 


` 
` 
T 


lant. He held that the stipulation in the 


.prietary and cultivating rights in the 


Mortgaged lands were in no case to be 


t 


Li 


redeemed even atter payment of the mort- 
gage money, was a clog on redemption 


“and was not binding on the original mort- 


. 


. He gave the plaintiff a decree with costs 


gagor or his representative, the -plaintiff. 


for possession by redemption on pay- 


‘ment to respondents Nos. 1 to 16 of Rs. 2,160. 
í appealed : 


"The  mortgagees-respondenta 


. against the said judgment to the Divi- 


r 


J 
< 
" 


H 


sional Judge, Derajat Division, but their 
appeal was dismissed. The learned Divi- 
_ sional Judge held that the condition relied 


-on by the mortgagées deprived the mort- _ 


‘gagor of 31-32nd of his rights in the mort- 
gaged property even after redemption, 


“that it was an exceptionally hard condi- 


tion and a clog onthe equity of redemp- - 


tion and was, therefore, void and un- 


` enforceable, 


The mortgagees-respondents further ap- 


' pealedto the Court of the Judicial Qom- 
missioner, North-West Frontier Province. 


h 
x 


He agreed with the Courts below that the . 


said term clogged redemption, and held 
that no limitation could be successfully 
imposed on the mortgagor's equity of 


redemption, aright which the law would. 


not suffer to be clogged or fettered even 
“with the assent of the mortgagor; and that 
.& condition entered in the mortgage-deed 
guch as the one in question unduly fetter- 
ed the’ mortgagor's equity of redemption 
and was one which -no‘Oourt of Equity 


'"would enforce. He, however, came to the 


conclusion “that the above principle did not 
apply to the case of “a voluntary assignee 
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by purchase", such as the plaintiff, He ac- 
cordingly set aside the decrees of the 
Courts below and dismissed the plaintiff's 
guit with costs. 


In the course of his judgment, the 


‘learned Judicial Commissioner observed as 


follows :— "Ur . 
“The position of a voluntary assignee . 


“by purchase mustalways be a different one 


from that ofthe original transferor. "The 
foundation for equitable relief is that the 
original transferor, owing to the circum- 
stances under which he finds himeelf, was 
more or less compelled at the moment’ to 
enter into the onerous bargain from the 
unconscionable conditions of which he 
seeks relief, whereas the position of a 
voluntary assignee by purchase is that he 
has taken over the bargain under no such 


.Btresg or compulsion. Rahmat Ali v. Shadi 


Ram (1) isan authority for holding that 
it isnot open to a subsequent mortgagee 
who takes his mortgage with notice of a 
prior mortgage, to question the prior ' 
mortgage on the ground that certain terms 
contained in it operate as aclog on the 
equity of redemption. Plaintiff -in this . 
case purchased the equity of redemption 
with his eyes open. The purchase was not 


forced on him, and he could easily have 


avoided it on the ground that the mortgage 
contained unconscionable conditions. -in 
the circumstances of the present case I 


am of opinion that the appellant-mort- 


gagees' contention must prevail and ‘that 
the plaintiff is bound by the conditions of 
the mortgage and can claim redemption 
only subject to the conditions of the mort- 
gage." 
Against the said judgment of thé learn- 
ed Judieial Commissioner, the plaintiff 
appealed to His Majesty in Oouncil. 
Messrs. DeGruyther, K. C, and Parikh, 


for the Appellant. 
K. ©., and Wallach, for 


Messrs. Dunne, 

the Respondent. 
|| JUDGMENT. n 

Lord Tomlin.—This is an appeal from 
the Judicial. Commissioner, . North-West 
Frontier Province, Peshawar. AV 

The Judicial Commissioner has reversed 
the Divisional Judge, who, on his part, 
had affirmed the judgment and decree of 


the Subordinate Judge. 


“The point is a short one. The appellant 
is the plaintiff in the suit. He is the assign 


-for value of the interest of a mortgagor 
..in property comprised in a mortgage dated 
“the 6th May 18987 ^ ^"^ ^70 7 s 


(1) 75 Ind..Oas. 877; A. LR. 1928 Lah. 45, ^ ^7 
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| Tliéré is no indication. 


Under the mortgage the mortgagees were 
entitled to possession for 19 years. ‘At the ^ 
“end of that period, if the mortgagor paid 
* off the -mortgage-money,: the property was ' 

to belong .as to & limited interest therein 
^only, to the mortgagor, and as to the - 
“major interest therein to the mortgagees. If 

the mortgagor failed to pay offthe mort- 
^gage-money at the endof the 19 years 
“the property was apparently to belong to 
“the mortgagees absolutely. 
“ - After the expiration of the 19 years the 
"appellant, as assign of the mortgagor, 
~ brought a redemption suit. 


and circumstances, 
to the contrary.  . 4 l 

The matter must, ‘therefore, be determined 
by the rules of English Law. 

The relevant principle of English Law 
was stated by Lord Lindley in Santley v. 
Wilde (3) in language approved by Lord 
Halsbury in Noakes & Co., Lid. v. Rice (4). 
. Lord Lindley said:— — 

“The principle is this. A mortgage is 
- a conveyance of land or an assignment of 
chattels as a security for the payment of a 

debt or the discharge of some other 
obligation for which it is given. This is 


The Subordinate Judge and the Divi- 
‘sional Judge both held that the provisions 


* of the mortgage-deed limiting. the interest - 
- of the mortgagor upon redemption con- ` 


the idea of a mortgage and thé security is 
redeemable on the payment or discharge .of 
such debt or obligation, any provision to 


the contrary notwithstanding. That,in my 
opinion, is thelaw. Any provision inserted 
to prevent redemption on payment or per- 
formance of the debt or obligation for 
which the security was given is what is 
meant by a clog or fetter on the equity of 
redemption and is therefore, void. It follows 
from this that once a mortgage always a 
mortgage, but I do not understand that this 


“stituted a clog upon the equity of redemp- 
:tion; and that the plaintiff was entitled to 
' -redeem without regard to these provisions. 
The Judicial Commissioner agreed with 
“the lower Courts in thinking that the pro- 
- visions in question amounted to a clog upon 
^the equity of redemption.. He took the 
—^view, however, that a purchaser of the. 


“equity of redemption is bound: by the terms 
"ofthe  mortgage-deed and cannot set up 
"that Such terms amount toa clog. | 
"Their Lordships are of opinion that the 
"Judicial Commissioner has ‘misapplied the 
“principles which govern in the matter. 

. Jtis to be observed that the Transfer of 
Property Act, by 8. 60 of which the right of 
-a mortgagor to redeem is regulated, has no 
application to the North-West Frontier Pro- 
‘vince, The matter is governed by the 
‘North-West Frontier Province Law and 
Justice Regulations. Section 27 of Regula- 


tion No. VII provides in effect that decisions . 


^in certain matters, which do not include 
"mortgages, shall be according to the law of 
the parties ‘concerned. By B. 28. of the 
‘samé Regulation it is provided that in cases 
not otherwise specially provided for the 
Judgesshall decide according to justice, 
equity and good conscience. . n | 
In Waghela Rajsanji v. Sheikh Masludin 
(3) Lord Hobhouse pointed out that a direc: 
“tion to decide by equity and good con- 
. science was generally interpreted to mean 
‘the rules of English Lawiif found applicable 
to Indian society and circumstances. - 


The terms of s. 60 of the Transfer of Prop- 
-erty Act are an indication that the rules of 
-English Law relating to a mortgagor's right 
to redeem are applicable . to Indian eociety 


"a i 2* 
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principle involves the further proposition 
that the amount or nature of the further 
debt or obligation, the payment or per- 
formance of which is to be secured, is a clog 
or fetter within the rule.” i 
At page 30* of the last-mentioned case Lord 
Macnaghten said:— "M 
"Redemption is of the very nature and 
essence of a mortgage as mortgages are 
regarded in equity. It is inherent in the 
thing itself and it is, I think, as firmly 
settled now as it ever was in. former times 
that equity will not permit any device 
or contrivance designed or calculated to 


,prevent or impede redemption. It follows 


aS a necessary consequence that when 
the money secured bya mortgage of land 
is paid off, the land itself and the owner 


~of the land in the use and enjoyment of it 


must be as free.and unfettered to all intents 
and purposes as if the land had never been 
made the subject of the security." 

At pages 3land 32* Lord Macnaghten 
added:— B | 

“It seems to me to becontrary to principle 
that a mortgagee should stipulate with hia 
mortgagor that after full payment of princi- . 
pal, interest and costs he should continue 


' to receive for a definite or an indefinite 


(3) (1899) 2 Oh. 474; 68 L. J. Oh... 681;48 W.R. 90 
81 L. T. 393; 15 T. L. R. 528. | 

(4) (1902) A. C. 24 av p. 28; 71 L. J: Oh. 139; 66 J, P, 
147; 50 W. R. 305; 86 L. T. 62; 18 T. L: R.196.  . —— 
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. These expressions of opinion accord with. 


the principles of the matter as they were 
explained by Lord Parker of Waddington 
in Kreglinger v. New Patagonia Meat and 
Cold Storage Co., (5). 

ln their Lordships’ opinion, all the Courts 


were acting in accordance with the authori-. 


ties; to which reference has been made, in 
holding that the provisions of,the mortgage- 
deed conferring on the mortgagees on re- 
demption an interest in the property con- 
stituted a clog or fetter upon the equity 
of the redemption. 


Their Lordships are, however, of opinion.. 


that the Judicial Commissioner. erred in 


holding thatthese provisions were binding. 


on the assign.. 
Their Lordships think that the provisions 
in question, being a clog upon the equity 
of the redemption, were void and could 
have no more binding force against the 


assign of the mortgagor than they had: 


against the mortgagor himself They are 


not provisions of general validity avoided. 
against the mortgagor personally by reason. 


of pressure or undue influence brought 
to.bearon him. They are provisions which, 


when forming part of the actual mortgage. 


contract, have under the general law no 
validity at all. 


gagor, if he redeemed, would escape from 


the burden, but if he sold to another he, 


would necessarily bear the burden, as the 
validity of the provisions as against the 
. assign would be reflected in the price 
which he received. 

For these reasons, in their Lordships' 
jüdgment, the appeal should be allowed 
and-the decree of the Divisional Judge 
should be restored, with costs to the appel- 
lant in the Courts below and before their 
Lordships’ Board 

Their Lordships will humbly advise His 
Majesty accordingly. 

K. J. B. l Appeal allowed. 
` Solicitors for | the Appellant:—Mesars. 
Downer and Johnson. | 

Solicitors for the Respondents:—Messrs. 
T. L. Wilson & Co. 


(5) (1914) A. O. 25at p. 51; 83 L. J. Ch. 79; 109 Li. 
. 5803,58 8.3.97: 30 T.L, R. Ud 


| If it were otherwise an. 
illogical. result would follow. The mort-. 
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 SITALAKSHMI AMMAL-—DzEPENDANT— 
| APPELLANT | : 
versus 
. VENKATA SUBRAHMANIAN-— 
PLAINTIEF—HESPONDENT. .. . 
Practice—A ppellate Court—Findings of fact by trial 
Judge who has seen and heard. the witnesses—Onus on: 
litigant seeking their reversal. in appeal—Judicial: 
criticisms of lower Court's judgment, necessity of: 
stating grounds for. < 
Where a case turns entirely on questions of fact. 
and the credibility of witnesses, a Court of Appeal 
will hesitate long before it disturbs the findings of: 
a trial Judge based on verbal testimony of conflict-: 
ing : witnesses whom. he hasseen and heard, anda. 
heavy burden is thrown upon the unsuccessful liti-. 
gant who seeks to reverse the decision. [p. 559, col. 1.1. 
Khoo Sit Hoh v. Lim Thean Tong (1), followed. 
Though it is the right and the duty of an apa. 
pellate Judge to criticise fearlessly where necessity, 
arises. by pointing out judicial shortcomings in. 
lower Court, respect forthe judicial office and. com- 
mon fairness requiresjboth that the criticisms’ should 
be expressed . temperately and “that” the grounds for, 
the criticism -should be.stated. [p. 560,c01.2.] - - 
Judgment ofthe High Court, reversed, .. | B 
Appeal from.a judgment and decree, 
dated the 15th November, 1927, of the. 
High Oourt, Madras (Ramesam and Phillips, 
JJ.), reversing .a judgment and  decree,. 
dated the 20th. August, 1925, of the, 
Subordinate Judge of Dindigul. Me 
The two' questions for .consideration on: 
this appeal were (1) whether the Willin suit: 
was genuine, and (2) whether the adoption of: 
the plaintiff-respondent was true and valid, 
The learned Subordinate Judge, after; 
recording a mass of oral and documentary’ 
evidence found against the plaintiff-respond- 


-ent both on the question of his adoption and’ 
-of the Willset up by him The plaintiff apa 


pealed, and the High Court came to thecon-' 
clusion that, on the evidence and the’ 
probabilities of the case, a prima facie casé 
for the plaintiff in favour of both the Will 
and the adoption was made out. - 
Against the judgment of the: High Court: 
the defendant appealed to His Majesty in. 
Oouncil; | 


Messrs. Upjohn, K. C., and Dube, for - the. 
Appellant. : co 

Mr. Narasimham, for the Respondent. 

Reference was made during the argu--: 
ment to Khoo Sit Hoh v. Lim Thean Tong (1): 
on the question of the weight to be attached. 


gq AND) A. O. 8285.81 LJ. 6; 176; 106 Ton. 


558, | 
to the conclusions of fact of the Trial Judge 
who.saw and: heard the witnesses give their 
evidence. 

| JUDGMENT. 

Lord Atkin.—This is an appeal from 
the High: Court of Judicature at Madras in 
a suit in which the infant plaintiff suing by 
his next friend, his father, Gopalakrishna 
Ayyar, claimed from the defendants' posses- 
sion of the. properties of Sitarama Ayyar, 
who died; in January, 1922. The plaintiff 
claims to be the adopted son of Sitarama 
Ayyar and also to be devisee undera Will 
of Sitarama Ayyar, said to have been made; 
on the day ofthe adoption and confirming. 
the adoption. The defendants are the widow: 
of Sitarama,. the mother of Sitarama, and, 
one Seeni Nadalwar, a lessee of the pro- 
perty. They deny that there ever: was any: 
“adoption or any Will, and: upon those two, 
issues of fact the case turns.. The suit. was, 
brought in the Court of the Subordinate 
Judge of Dindigul. ^ The Subordinate 
Judge,. after . several days’ hearing, 
found against the adoption and. the. Will: 
the High Court reversed these findings and 
decided in favour of the plaintiff in both 
issues. . The defendant widow now appeals. 

Sitarama, a man of about 46 at the date 
of his déath, had married three times. His 
first two wives had predeceased him, and. 
the only issue, a daughter, had also died in 
infancy. Abouta year or two before his 
death he had-married the second defendant, 
& girlof about 12. In November, 1921, the 
marriage -was consummated; after cohabit- 
ing with her husband for three days the 
girl returned to. her father’s house, which. 
is said to be about 100 miles from Palni, 
where Sitarama lived. | 
to the marital relations, is sought to be 
drawn from this fact. Such a tempor- 
ary withdrawal from cohabitation by con- 
Bent is said in such circumstances not 
to be unusual, 
Batisfactory. He wasthought to be suffering 
from an affection of the throat; and on one 
occasion at least had vomited blood. He 
had in consequence consulted doctors at 
Madras, Whattheiradvice was we do not 
“ precisely know; but his illness apparenily did 
not interfere with his ordinary avocations: 
. án particular it did not prevent him mar- 


rying and consummating his marriage. On 


the 3rd January, 1922, he died, after an, 
attack of vomiting blood. The conflict 
between the parties arises as to the events 


of the last four days of his life. , According: 
‘to the case of the plaintiff Sitarama had : 


an: attack of vomiting. on:Saturday, -the-dlat 
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No inference as. 


Sitarama's health was not 
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December. He became. despondent abou t, 
his life: and determined to adopt a son, a 
project which heis said to have entertained 
for two or three months previously. One, 
Gopalakrishna, who had married a daughter 
of Sitarama’s maternal aunt, had according 
to his story been living in Sitarama’s house’ 
for the past five years with one of his songs 
the infant plaintiff. Sitarama announced: 
his intention of adopting the son: and ‘on’ 
Sunday, the 1st January, between 9-30 4. M. 
and 12-30, the ceremony took place. 
About 20 or 80 persons were present: when. 
most had departed, Sitarama stopped afew 
that remained, said that he intended to 
make & Will and asked them to return 
in the afternoon. They did so: a writer was 
present who prepared a draft from the 
dictation of Sitarama and a fair copy: and 
the latter was signed by the testator and. 
witnessed. One of the witnesses was asked: 
not to sign until after the arrival of some’ 
expected witnesses from the neighbourhood. 
They did not arrive, and he appended his: 
signature the next day or the day after. 
It had been intended to register the Will; 
but on the Monday Sitarama was unconscious’ 
and too ill to attend to business: on Tuesday : 
morning he died. The infant plaintiff 
performed the funeral obsequies in his capa- 
city as adopted son. : 
The plaintif called ten witnesses to 
speak to these facts, nine of whom said they. 
were present at the adoption, of whom four 
also attested the Will, while a fifth was the 
writer of the Will who had not: attested 
The defendants called four witnesses: they 
deposed that Gopalakrishna and his con’ 
were not living in the testator’s house: on. 
the contrary; there wasill-feeling between 
them, One, Ramakrishna Ayyar, also a: 
cousin of the testator, said that he had been: 
living in the testator's house for four. 


months before his death, aud no adoption 


had taken place on the Sunday, and he’ 
and not the infant plaintiff had, at the’ 
request of the mother, performed the funeral: 
obsequies. This was confirmed by the other- 
two witnesses, who also said that they visite. 
ed the house regularly: that there was no^ 
adoption and that Sitarama had been in 
his usual health until the Tuesday: morn-. 
ing, when he died suddenly after a return ` 
from a walk. Hn Meis 
The witnesses were examiinéd and cross- 
examined in some detail in reference to; 
the occurences of the lat to 3rd January, 
and to the conduet of the parties after the 
testator's death. It is obvious that one set 
of witnesses or the other was committing 


t 
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perjury. "The learned -Subordinate Judge. 
in giving a considered. .jüdgment ten days- 
after the last hearing in Court found that the. 
story of the adoption was untrue,. that the. 
alleged (Will was fictitious,and dismissed the. 
suit. He founded his decision partly on: 
the demeanour of the plaintifi’s witnesses,. 
partly on inconsistencies in their testimony, 
partly on the improbabilities of their story. 
as tested by subsequent conduct. He be- 

lieved the witnesses for the defendants.. 
In. these circumstances 8 heavy burden is 

thrown upon the unsuccessful litigant who. 
seeks to reverse the decision. ; 


Their Lordships will refer to one pas-- 


. gage in the judgment of this Board in Khoo 

Sit Hoh-v Lim Thean Tong (1). The issue. 
was. whether the respondents mother was. 
the natural daughter. of the testator or only. 
an adopted daughter. The trial Judge had 
found she was not the natural daughter :. 
the majority of the Court of. Appeal of the. 
Straits Settlements had reversed the deci-: 
sion. Lord Robson, in delivering the deci- 
sion. of the: Board, consisting. of. Lord 
Macnaghten, Lord Mersey and himself, said. 
as follows :—- 

“The case was tried before the Judge 
alone ; it turned entirely on questions of. 
fact, and there was.plain perjury on one 
side or the other. Their Lordships’ Board: 
are, therefore, called upon, as were also. the 
Court of Appeal, to. express an opinion. 
on the credibility of conflicting witnesses. 
whom they have not seen, heard or ques- 
tioned. In coming to a conclusion on such 
an issue-their Lordships must of necessity 
be greatly influenced by the opinion of the 
learned trial. Judge,. whose judgment is 
itself under review. He sees the demeanour: 
of.the witnesses, and can estimate their 
intelligence, position, and character in a. 
way notopen to the Courts who’ deal with 
_later-stages-of-the case. - Moreover, in cases 
like the present, where those Courts have 
only his note of the evidence to work upon, 
there are many points which, owing to the. 
brevity of the note, may appear to have 
been imperfectly or.ambiguously dealt with 
in the evidence, and yet were elucidated to 
the Judge's satisfaction at the trial, either 
by his own questions or by the explana- 
tions of Counsel given in presence of the 
parties. Of course, it may be thatin decid- 
ing between witnesses he bas clearly fail- 
ed on some point .to take account of 
particular circumstances or probabilities 


material to an estimate of the evidence, ~ 


or has given credence to testimony, per- 
paps plausibly put forward, which turns 
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out.on more careful -analysis to be subs, 
stantially inconsistent with itself, or with. 
indisputable fact, but except in rare cases 
of that. character, cases which are sus-. 
ceptible of being dealt- with wholly by. 
argument, a Court of Appeal will hesitate. 
long before it disturbs the findings of a. 
trial Judge based on verbal testimony.” 


.-The principle laid down in the passage: 
in quéstion has been followed by this Board: 
on numerous oecasions,and is of general ap-: 
plication. TheirLordships are ofopinion that: 
it bas not.received sufficient attention from: 
the learned Judges of the High Court. They. 
cannot find in their judgments or the criti- 
cisms of the findings and evidence below: 
sufficient ground for discharging ‘the onus. 
which lay so heavily on the then appellant. 
On. the contrary, they consider: that the. 
learned Judge had substantial ground for: 
his decision, the value of which is enhanced: 
by his careful survey of the probabilities. . .: 


Their Lordships will summarize what 
they understand to be the matters . which: 
led the Subordinate, Judge to his cone 
clusion. As totheadoption he is not. prea. 
pared to accept the foundation of the plainte: 
iffa case that the testator became seriously. 
ill on the Saturday or Sunday and decided’ 
on adoption because he believed he had a. 
short time to live, He accepts the evidence: 
for the defendants, and comments on the’ 
absence of. any evidence by the ‘doctor,’ 
who admittedly was in attendance orn: all. 
material days. He points out that the cir- 
cumstances of the adoption. are. unusual :. 
there is unsatisfactory evidence of the'usual 
preparation : there is no satisfactory evi- 
dence of publicity : the testator'á own re« 
lationgliving in the village &re not called 
in: there is no customary feast, The wit- 
nesses to the ceremony are for the most part 
very vague es to. what actually took place.’ 
There is very unsatisfactory evidence that: 
the vital ‘ceremony of giving in adoption. 
occurrad at all. The wife was not consult- 
ed : no steps were taken by the husband | 
before or after the ceremony to inform her’ 
or her father: there are inconsistent ex- 
planations of this said to have been given 
by the testator. If there had been an &dop« 
tion the adopted’ son would have taken 
the proper part in the funeral ceremony, 
The Judge accepts the evidence of Rama- 
krishna. that the witness performed it, 
and finds his evidence corroborated by the 


money bond which shows money borrowed 


by the lessee, the defendant's first "witgess, 
expressly for the.funerel expenses, money. 
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which the lessee handed to the mother from’ 


whom Ramakrishna says he received it. 

. Asto the Will, the Judge refers to sus- 
picious circumstances in connection with 
its preparation, attestation and subsequent 
custody. The witnesses are not agreed as 
to whether the testator dictated it to the 
writer, or wrote the draft himself in pencil. 
Their’ Lordships may add for themselves 
that the wording of the Will is in itself such 
asit would be not probable that a man in 
the position of the testator would produce 
impromptu without some legal assistance. 
Moreover, one attesting witness appears to 


have said that he signed after the death of: 
the testator: in any case he did not sign 
till the next day when, according to another: 


witness the testator was unconscious: and 
his signature is not the last, so that another 
witness seems also to have signed later than 
the Sunday, though again one of the wit- 
nesses says all signed on the same day. 
The story of the custody of the Will which 
Bt the trial came from the possession of 
the plaintiffs father is remarkable. It is 
said to have been handed to the testator's 
mother, who at a. later date handed it for 
safe custody to the Village Munsif, who was 


later induced by one of the witnesses to. 


give it to him for transmission to the plaint- 
iff’s father without any. authority from the 


testator's mother. The Village Munsif was 


not called. . 


“The learned Judge attached importance. 


to the form of the testator's alleged signa- 
ture to the Will.. He had evidence before 
him thatthe signature was not the usual 
Signature of testator, and he had three 
authenticated signatures before him with 
which to make comparisons, Their Lord- 
ships have also had the originals before 
them and' they content themselves with 
| Saying that they afford ground for sup- 
porting the trial Judge's finding. 
" Finally, on two.occasions upon which the 
plaintiff's father set up the adoption, an 
application by him to be appointed village 
karnam in succession to the testator in 
right of the adopted son and an application 
to the Court to have the infant plaintiff sub- 
stituted in a pending suit for the testator, 
the plaintiff's father, on the adoption being. 


challenged, took no furtber steps; and. 


significantly, on -the occasions when he did 
allege adoption in writing, assigned no 
date either for the adoption or the Will. 


The first written reference to the date. 


appears in the plaint in November, 1923. 
* It*i& not necessary .for their, Lordships, 
fo express agreement with every single 
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argumént &ddüced by the learned Judge. 
But after taking every consideration into 
account there appears to be ample evidence: 
which would justify the learned „Judge. in: 
coming to the conclusion that the- plaintiff 
had not made out his case and that the suit’ 
should be dismissed. Their Lordships are of 
opinion that the appeal should be allowed 
and that the decree of the trial Judge 
should be restored, and: they will humbly: 
advise His Majesty accordingly. The respond-- 
ent must pay the. cosis of the appeal and of 
the appeal to the High Oourt. 
Their Lordships regret that they cannot’ 
leave this case without adverting to the 
judgment of one of the learned Judges* in' . 
the High Court who allowed himself to say . 
of the judgment of the Subordinate Judge. 
that from beginning to end it was full of 
misstatements and special pleading. The: 
learned Judge did not proceed to specify- 
any of the alleged misstatements; and 
Counsel for the respondent was unable to- 
refer their Lordships to any. MK 
Their Lordships feel bound to express 
disapproval of judicial criticism couched in: 
such a form. It is,no doubt, the right and’ 
the duty ofan appellate Judge to criticise 
fearlessly where necessity arises by pointing’ 
out judicial shortcomings in a lower Oourt, 
but respect for- the judicial’ office: and: 
common fairness require both that the’ 
criticisms should be expressed -‘temperately 
and thatthe grounds for the criticism should’ 


* r 


be stated, 


K. J. B, Order accordingly, 


Solicitors for the Appellant :—Mesare. H. 
S. L. Polak. : A 

Solicitors for the Respondents:—Messrs, 
Chapman, Walker & Shephard 


*Phillips, J,—K. J. R. 
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c` LAHORE HIGH COURT. 
First APPEAL No. 3127 or 1929. 

June 13, 1929. . 
Present:—Mr. Justice Tek Chand and 
Mr. Justice Agha Haidar. 
-RASHID-UD DIN KHAN-—PLAINTIFF— - 

APPELLANT 


Versus 
NASIR-UD-DIN AND OTHERS—- 


DEFENDANTS— RESPONDENTS. 

Muhammadan Law—Marz-ul-maut, what is—Musal- 
man Waqf Validating Act (VI of 1918), s. 3 (a)— 
‘Family, meaning of—Brother's widow if included in 
family—Evidence Act(I of 1872), s. 145—Contradicting 
witness by document—Attention of witness to be drawn 
to document—Transfer of Property Act (1V of 1882), 
application of, to Punjab—Sale without execution of 
formal conveyance—Hvidence—Admission by co- 
defendant, effect of—Vendor and purchaser— Possession 
taken under agreement to sell—Suit for possession by 
vendor —Defence of part performance. 

Under the Muhammadan Law if a malady has 


continued for a sufficiently long time and has, in 


fact, become apart of the physical system of the 
mariz (patient), se that he has become more orless 
accustomed toit and has consequently lost all fear 
of death on its score, it would cease to be marz- 
ul-maut. [p. 562, col 2; p. 563, col. 1.] 

“The crux in all such cases is to find 
out the state ofthe mind of the deceased in order 
to ascertain whether there was such a preponder- 
ance ofapprehension of death at the time of the 
exécution of the deed in question that death seem- 
ed to him more probable than life and it is not 
proper to introduce into the already highly tech- 
nical doctrine of marz ul maut, considerations re- 
garding the apprehensions of the deceased at periods 
distinctly and definitely prior or subsequent to the 
time when the document in dispute was executed 
and disposition made. [p. 563. col. 1.] 

Fazl Ahmad v. Rahim Bibi (8),not followed. - 

. Raza Ali v. Kazi Nur-ud-din Ahmed (9) and 
Hussanali Degumiya v. Ruhulla Hamad (10), referred 
to. 


An admission or even aconfession of judgment by 
One of several defendants is no eyidence against 
his co-defendant. [p. 465, col. 1.] ; 

. When it is intended to contradicta witness bya 
document his attention must be drawn to it and if 
it is not done the document would become inad- 
missible. [p. 566, col. 1.] 

Krishnamachariar v. Veeranalli Krishnamachariar 
(16), referred to. 


The provisions of the Transfer of Property Act 
do not apply to the Punjab and a sale can be 
effected, therefore, in Punjab without executing a 
formal conveyance. [p. 568, col. 1.] 

hen in pursuance of an agreement for sale the 
intended transferee has taken possession though the 
requisite document has not been executed, in a 
Suit for possession by the vendor the defence based 
upon the doctrine of part performance is good with- 
out reference to the question whether the right to 
claim specific performance is or is not subsisting, 
[p 568, col. 2.] 


Bapu Áppaji v. Kashinath Sadoba (19), Venkatesh 
Damodar Makashi v. Mallappa Bhimappa Chikkalki 
20), Vizagapatam Sugar Development Co. Ltd. v. 

uthuramareddi (23), Mehr Ali Khan v. Srimati Aroot. 
annessa Bibi (?2), Akbar Fakir v. Intail Sayal (23) 
pou Walsh v. Lonsdale (34), referred io. un 
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Per Agha Haidar, J.— The word. ‘family’ in s. 3 


“(a) ofthe Mussalman Waqf Validating Act includes, 


a deceased brothers widow. [p. 567,col.1.] . i 
First appeal from a decree of the lst Olass 
Sub-Judge, Lahore, dated the 13th October, ` 
1924. - i ] 
: Messrs. Jagan Nath Aggarwal and Joti 


' Sarup, for the Appellant. 


Malik Barkat Ali, for the Respondents. ik 


JUDGMENT. ? 

Agha Haidar, J.—Khan Bahadur: 
Doctor Rahim Khan was a well known. 
medical practitioner of Lahore. He died 
some time in 1905 leaving him surviving six- 
sons, named Qamar-ud-din, Badar-ud din, 
Nasir-ud-din, Rashid-ud-din, Wahid-ud-din; 
and Bashir-ud-din.anda daughter Musammat 
Qamar un nisa, Qamar-ud-din died in May: 
1418; Badar-ud-din in 1919, and Musammat 


-Qamar-un nisa in October 1919, Basbir-ud- 


din died on 28th July, 1920. Musammat Akh-- 
tari Begum, defendant No. 3, is the widow 


‘of Qamar-ud-din. Badar-ud-din left three 


sons, namely, Azim Khan, defendant No. 4, 
Zahur Din and Zamir Din, and a daughter 
Musammat Hamida Begum, In the present 
suit we are concerned only with the inherit- 
ance of Bashir-ud.din and Musammat 
Q smar-un-nisa. 

. On z9th June, 1920, Bashir-ud-din execute 
ed a wagfnama (Hx. D-1) which is to be 
found at page 15 of the paper-book printed 
on 2órd December, 1928. This wagfnama 
has apparently been prepared on the lines 


. of the Mussalman Waqf Validating Act 


(Vi of 1913). The plaintiff asa brother 
of Bashir-ud-din claims his legal share in 
the’ property of Bashir-ud din He attacks 
this wagfnama on three grounds. In the 
first place, healleges thatit was obtained by 
defendants Nos 3 and 4 by the exercise of 
undue infiuenceupon Bashir ud-din; second- 
ly, that it was executed when Bashir ud-din 
was suffering from marz ul-maut: and, 
thirdly, that it was obnoxious to the'pro- 
visions of s, 3 (a), Mussalman Waqf Validat- 
ing Actand was, therefore, void and of no. 
legal effect. | 

The plaintiff further claims his legal 
share in the estate of Musammat Qamar-un- 
nisa, including init not only the property 
which she had inherited from her father 


‘but also her share in the inheritance of her 


brothers who had died during her lifetime; 
Itis alleged apparently in anticipation of 
the pleasin defence, that Musammat Qamar- 
un-nisa, who died unmarried at the age of 
about 50, was insane, and, thezefore, 
incapable of making any valid disposition 
of property. | | 
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" Nasir-ud:din; and” :Wabid-ùd-Dir are 


défendants Nos.~1 and'2 respectively. On. 


18th Decémber 1920, a vakalatnama was exe- 
cuted in favour of Mr Kaurshid ud. din, 


Vàkil,on bebalf of Azim Khan, Musammat 


Akbtari Begum and Wahid-ud-din ; but no 


written statement was filed by Wahid-ud-, 
din in the case and, under an order, dated | 


16th May, 1922, ex parte proceedings were 


ordered to be,taken against him. On the 


same date a written statement was, however, 
filed , by Musammat Akhtari Begum and 
Azim Kban butit was not signed by Mr. 
Khurshid ud din, Vakil. 

" The suit was contested by Musammat 
Akhtari Begum and Azim Khan only. As 
regards Musammat Qamar-un- nisa's inherit- 
ance their case is that she was not insane 
and that, while in the enjoyment of perfect 
health ‘and sound intellect, she had given 
away, by virtue of an oral Will, her entire 
property to.Musammat Akhtari Begum, 
defendant No.3. lt is further alleged in 
para. 9 of the written statement that, on the 
death of Musammat — Qumar-un-niea, the 
plaintiff demanded his legal sharein Qamar- 
un-nisa’s property from Musammat Akhtari 
Begam and also proposed to sell thé same 
in lieu of Rs. 2,000 and that with a view to’ 
avoid future disputes 'and litigation, Musain- 
mat Akhtari Begum accépted the proposal 
and agreed to purchase the share for the 
sum of Hs. 2,000 from the plaintiff who 
received in advance Rs. 100 out of the sale 
price. -Thus according to the defendants, 


the plaintiff cannot maintain the present, 


suit as regards Musmmat Qamar un-nisa's 
property. . As regards the deed of wagf the 
defendant pleaded that the document was 
in every respect valid and binding; that it 
was not executed by the exercise of undue 
‘influence or atatime when Bashir-ud-din 
. was suffering from marz ul maut, and that it 
did not contravene: the provisions of the 
Muesalman Waqf Validating Act. 

. The trial Oourt' dismissed the suit. 
The plaintiff has come to this Court in 
appeal. - P 
E shall first. take up the plaintiff's case 
in so far as it relates to the inheritance 
of Bashirud. din. Bashir-ud-din was a 
yoüng man aged 26 or 27 years at the 
time of his death. The main grounds on 
which the deed of wagf was attacked be- 
fore us were really two: (1) that the 
document was executed while Bashir-ud- 
din was suffering from marz ul-maut, and 
_ (2) that it was contrary to the provisions of 
_ the’ Mussalman Waqf Validating Act. It 


was not seriously argued before us that the 
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deed of wagf was obtained ' by “the exercise 
of undue influence on the part of defendants 
Nos. 3 and 4. [.have examined the evidence 


on the record and,in my opinion, the finding 


of the Subordinate Judge on this point is 
correct. There is no evidence whatsoever 
to suggest that the document-was the result. 
of the exercise of undue influence upon 
Basbir- ud-din. i | 
_As regards marz ul-maut, to begin with, 
the document is à registered deed. It' was, 
duly exééüted and registered and was relied: 
upon by defendants .Nos. 3 and 4 who pro-: 


.duced itin Court. The burden of proving: 


that the document was executed by Bashir- 
ud-din, while suffering from marz ul maut 
was upon the plaintiff. As to what is marz-ul 
maut under Mussalmam Law has been 
explained in a number of ca8eB7 vidé 
Hassarat Bibi v. Golam Jaffar (1), Fatima 
Bibi v. Ahmad ` Baksh (2) Sarabat, v. 
Rabiobai (4), Rashid Karmalli v. Sherbanoo 
(4), Fazlur Rahman‘ v. Muhammad: Umar 
(5), and, finally by their Lordships of the 
Privy Conncil in Ibrahim Goolam Ariff 
v. Saiboo (6) and Fatima Bibi: v. Sheikh 
Ahmad Baksh (7). In view of the affirmance 
in Fatima Bibi v. Sheikh Ahmed Baksh (1) 


trei 


category é “tol 
therefore, that, if a malady has'continued 


(1) 3 O. W.N. 57. 

(2y 310.319 — | 
“ (3) 30 B 537; 8 Bom. L. R. 35. ° 

(4) 31 B. 264; 7 Bom. L: R. 252, 

(5) 43 Ind. Cas: 196; 3 P. L W. 232. 

(6) 350. 1; 9 Bom. L. R. 872; 4 A. L.J. 572: 11 C. 
w N.973.6 O L. J. 695; 17 M. L. J. 408, 34 I: A. 167; 
2 M.'L.T. 479; 4L. B. R. 14 (P. O.) ` a 

3 71; 12 C; W. N. 214; 7 O. L.J. 122; 18: My 

GJ. A. 07710 Bom, Ji. Ri 50 (Pv Qc. 5 


` 
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for a sufficiently long time aad has, in fact, 
become a part of the physical system of the: 
mariz (patient), so that he ‘has become 
more or less accustomed to: it and has con- 
sequently lost ail fear of death on its score, 
it would cease to be marz-ul-maut. Their 
Lordships of the Privy Oouneil emphasized 
the importance of proving immediate ap- 
prehension of death in the mind of the 
executant at the time of the disposition 
in dispute as a condition precedent to 
the applicability of the doctrine of marz ul- 
maut, 

The crux in all these cases, therefore, is 
tofind out the state of the mind of the 
deceased in order to ascertain whether there 
was such a preponderanee of apprehension 
of death at the time of the exeeution of 
the deed in question that death seemed to 
him more probable than life, Iam aware 


: of those cases in which some learned Judges 


have considered the mental outlook of 
the deceased at periods other than that 
when he executed the deed in suit in 
order to find out whether he was underan 
apprehension of death at the time of 
executing it, e g., Fazl Ahmad v. Rahim Bibi 
(8. I am not, however, prepared toin- 
troduce into the already highly technical 
doctrine of marz ul maut, considerations 


regarding the apprehensions of the deceas- . 


ed at periods distinctly and definitely 
prior or subsequent to the time when the 
document in dispute was executed and 
disposition made. In this connexion I 
may referto Raza Ali v. Kazi Nur-ud-din 
Ahmad (9), where a learned Judge observed 
that in the case before him there was no 
evidence that the waqif on the day he 
exécuted the deedof wagf, was under ap- 
prehension of death, and that the mere 
fact that he was suffering from pthisis or 
that ‘he died afew days after the deed was: 
not enough; vide- Sarabai.v. Rábiabai (3) 
(10) Hassanali Degumiya v. Ruhulla Hamad 
10). 
In the present case the deed of wag was 
presented for’ registration’ by the execut- 
ant Dashir-ud-din:himself in the Sub-: 
Régistrar’s Office at Lahore. According to 
the evidence, he drove to the Sub-Regis- 
tfars „Offce in a- phaeton Now,if the case’ 
for the plaintiff were true and at the time of’ 
theexecution of thedeed'of wagf Bashir-ud- ` 
din was so ill that he was almost in & dying. 
condition, itis extremely unlikely that he 


(8) 51 Ind. Cas. 638: 40 A. 233- 16. A. L. J. 158. 

(9.1 78 Ind. Oas. 174; A I.R.1925 Cal, 537. . : 

(10) 86 Ind: Oas, 886; A. I. Re 1925 Bom, 305; 27 
Bo m., L, R. 184, : ; l 
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should ‘have gone all the way ‘to the Sub- 
Registrar's office for the purpose of 
presenting the document for registration- 
He could have secured the attendance of. 
the Sub-Reagistrar at his residence on 
payment of a small extra fee. The Sub- 
Ragistrar, we are told, was a gentleman: 
of great integrity and  uprightness of. 
character and it is highly unlikely that, if- 
there was any noticeable abnormality in: 


the state of Bashir-ud-din’s general health, | 


he would have registered the document. at: 
all or that at any rate, he would have. 
omitted to make some kind of memoran-- 
dum as to his physical condition. -Accord- 
ing tothe casefor the parties, Bashir-ud-. 
din went to Abbottabad about a week: 
after the execution of the document and: 
died there on 28th July, 1920. The plaintiff 
went into the witness-box aud stated that 
he went to Abbottabad while Bashir-ud-din~ 
was there. He says that Bashir-ud-din pA 
tis. 
most significant that he does not say a: 
single word as to his general condition 
much less about the state of his mind and. 
his hopes or fears. Mohammad Arif (P. W. 


' No. 1) says that Bashir-ud-din had been. 


suffering from scrofula for two or threes- 
years before his death. This gentleman: 
further says that he saw Bashir-ud-din: 
two or three months before his death. -This- 
would take us to the end of May or of April, 
1920, This witness is completely: silent 
as to the apprehension: of health in. the- 
mind of Bashir-ud-din at the time when: he 
executed the document.: e i 
The next witness on behalf of the plaintiff’ 
is Sheikh Fazal Ahmad (P.W.No.2) He: 


isa marginal witness to the deed of wagf^ 


and he also identified the executant before 
the Sub-Registrar. He says that: when the 
deed was executed and registered: Báshir- 


„ud-din was in a state of agony and was: ` 
brought in a phaeton to the Sub-Registrar's- 
office and that in the short drive he was:: 


given medicines apparently: in order to‘ 
keep him: alive. 
Sub-Registrar raised objections a8: to- the- 
fitness of the executant and it-wasonly asa 

result of arguments put forward by Mr.. 
Khurshid-ud-din Vakil, that the Sub-Regis- ` 
trar was persuaded to register the document - 
in suit after a good deal of discussion.’ The: 

Sub- Registrar, however, has not: been pro: - 
duced by the plaintiff, although he wag 
available. I may also mention that when. 
Mr. Khurshid-ud.din (D. W. No. 1) was- 
examined before the. Oourt no questfons . 
were put to him in his oross-examinatiop / 


He- further says that the: 


- 
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as regards any argument before the Sub- 
Registrar and the discussion between him 
and the said officer as regards the capacity 
of Bashir-ud-din to have the document 
registered. Besides if the condition of 
Bashir ud-din had been so grave as Fazal 
Ahmad would have us believe, it does not 
redound very much to his credit that he 
should have taken any part in the registra- 
iion of a document which, according to him 
was being obtained from a man in a mori- 
bund condition. The Subordinate Judge 
has not believed Fazal. Ahmad and after a 
careful perusal of his evidence I am not 
prepared to place any reliance upon him. 

The remaining witnesses were not read 
before us and, in fact, their evidence does 
not: prove anything. ; 

This -is all the oral evidence on behalf 
of the plaintiff on the issue of marz-ul- 


uc 

The plaintiff, however, relied very strong- 
ly upon two documents. Exhibit P.4 is a 
letter, dated 16th July, 1920, written by 
Wahid-ud-din Khan, defendant No. 2, to 
Nasir-ud-din’ Khan, defendant No. 1 while 
the latter was serving in Mesopotamia. It 
was written from Lahore. After acknow- 
ledging the receipt of Nasir-ud-din's letter 
to Bashir-ud-din, Ex. P. 4 goes on to say 
that Nasir-ud-din should try his best to 
-obtain leave and to return home as soon 
as possible, as they were all longing to see 
him: Paragraph 2 of this letter runs as 
follows: l | 
."Although brother Bashir-ud-din Khan 
was Büflering from scorfula. in the lifetime 
of our deceassd brother yet after his death 
the disease has increased to a very high 
degree and he has become extremely weak. 
The neck has swollen very much so much 
go that the hakeems and doctors have given 
up hope. Poor fellow has been reduced 
‘to a skeleton. He can eat and drink noth- 
ing. Now according to the instructions of 
Dr. Hira Lal we have sent him to &.hill 
station at Abbottabad and only myself and 
Zahoor are at Lahore. Brother Khursid- 
ud-din has also accompanied him. We 
have written to Bhai: Khurshid-ud-din 
also and he had come to Lahore and has 
accompanied them to the hill station. All 
of them have left for Abbottabad on 7th 
July, 1920. We have received a letter from 
bhabi and she writes that Bashir has begun 
to take something to eat and drink and 
can get up to answer calls of nature. This 
has given us some satisfaction and it is 
hoped that by God's grace he may recover 
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. of his recovery. 


There is a postscript to this letter which. 
purports to have been written by Azim; 
Khan, defendant No. 4, But it has not been. 
proved though in some mysterious manner 
it is exhibited as P.6. As to the main 
letter by Wahid-ud.din, no doubt the 
earlier portion shows that Bashir ud-din, 
was very ill aud extremely. weak and that 
hakeems and doctors had given all hopes 
But it is important to 
note that none of these doctors, who are 
alluded to here, bas been produced on 
behalf of the plaintiff to give evidence. ai; 
regards the mental and physical condition 
of Bashir ud-din. Again Wahid-ud-din. 
was writing this letter on 16th July, 1920, 
while Bashir ud-dinhad gone to Abbottabad. 
on 7th July, 19:0, so that whatever Wahid- 
ud din was writing on l6th was either 
hearsay or related to some prior indefinite 
period. 1 attach some importance to the, 
remark in the earlier portion of the letter 
where Wahid-ud-din speaks of life as un- 
certain in a somewhat plaintive tone. This 
shows that the writer himself was in.a 
somewhat depressed frame of mind and, 
therefore, drew a lurid and dismal picture, 
of the state of Bashir-ud-din's health; and. 
whatever value may be attached to the 
portions of the letier dealing with Bashir- 
ud-din's illness, the concluding portion is 
decidedly re assuring as it says that, ac- 
cording to the letter received from bhabhi. 
(which means. Musammat Akhtari Begum), 
Bashir-ud-din was better and could 
eat and drink and could get up and 
answer calls of nature. And finally there 
is the significant sentence that: “this has 
given us some satisfaction and itis hoped, 
that by God's grace he may recover soon.” 

It may be observed that this letter. 
contains the impression of Bashir-ud-din's 
ilness upon Wahid ud-din's mind on 16th 


‘July, 1920, whatever may have been the 
It does notsay 


source of his information. 
a word, as it ought to have done before it. 
could be of any useto the plaintiff, as to’ 
what was the state of Bashir-ud-din's mind 
and whether he bad any apprehension of 
approaching death at. the time of the 
execution of the deed of wagf. The 
evidence of the patient's medical attend- 
ants, relations and friends as regards the 
state of mind, his hopes and fears about 


life and death may be helpful since the , 
doctrine of marz-ul-maut requires us to , 


find out certain subjective conditions of 
the -patient's own mind. [n this connexion 
expressions Of despair indicating loss of 


all hopes of recovery failing from the-, 
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patient's lips in. the presénce of his medical 
advisers.and friends may be very import- 
ant. This being my view, I do not attach 
mueh importance to Ex. P 4. This letter 
was put to Wahid-ud-din in his cross- 
examination on 18th March, 1924, and he 
admitted that it appeared to be in his 
handwriting. ‘Wahid-ud-din in his evi- 


dence before the Court stated that except- . 


ing slight indisposition Bashir-ud dia was 
_ in good health when he left Lahore for 
Abbottabad and that no fear was entertain: 
ed. at all about his life.. In my opinion 
it was the duty of the plaintiff to draw the 
attention. of Wahid-ud-din pointedly to 
the contents of the letter (Ex. P.-4) and to 
ask him how he could reconcile his state- 


ment before the Court and the contents of . 


his letter regarding the precarious condi- 
ton. of Bashir ud.din's health. “In his re- 
examination, which took place on 9th May, 
1924, through no fault of the- defendants 
Wahid-ud-din explained the circumstances 
in which this letter was written and that 
its object. was to enable Nasir-ud-din to 
obtain leave from the authorities in Meso- 
potamia. He explained that Bashir-ud din 
was selected for the alarming pen picture 
which he had portrayed inhis letter Ex. 
P,-4 because he was not in service, while 
. the other brothers were and there was con- 
sequently a danger of he fraud being 
detected. As already mentioned Ex. P-4 
was addressed to Nasir-ud-din, defendant 
No. 1, and the presumption is that Nasir- 
ud-din is siding with the plainitiff and 
supplied this letter to him. The defend- 
ants produced evidence on the question 
of marz.ul-maut before the plaintiff led his 
evidence, although the onus lay upon the 
latter, and it is significant that Nasir- 
ud.Din was not produced by him in order 
. to contradict the sworn testimony of Wahid- 


ud.din as regards the circumstances in 


which Ex. P-4 came to be written. 
There is another way of looking at Ex. 
P-4, This letter contains only an admission 
against his co-defendant's case by & non- 
contesting ‘defendant, against whom the 
suit proceeded ex parte and their Lcrdships 
of the Privy Council in Aumirtolall Bose 
y. Rajonee Kant Mitter (11) have observed 
at page 129 that an admission or even a 
confession of judgment by one of several 
defendantsis no evidence against his co- 
" defendant. Lachman Singh v. :Tansukh 
- (11) 2 I. A. 113: 23 W. R. 214; 15 B. L. R. 10; 3 Sar. 
P. C. J. 430 (P. ©,). | 
(12) 6'A. 395; A. W. N, (1884) 136. 
ifPageo21 A—[Ed] | — 
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(12) lays down that a defendant by admit* 
ing the plaintiff's title cannot. affect the 
position of his co defendants. . 
. Ambar Ali v.. Lutfe Ali (13) is distinctly 
in favour of the defendants, as .the learned 
Judges laid down that. the admission ofa 
co defendant is not receivable agaiast ans 
other. merely by virtue of his -position as 
a co party in the litigation and it cannot 
bs argued for one moment that the interests 


. of defendants Nos. 3 and + and defendant 


No. L were identical. In fact, ifthe wagf 
were held to be invalid and the plaintiff's 
suit were to be decreed, Wahid-ud-din would 
share. inthe inheritance of his deceased 
brother,  Bashir-ud.din, along with the 
plaintiff. 

On behalf of the avpellant reliance was 
placed on Bhika Malv. Puran Mal (14). 
Tnis case is singularly: inappropria’e be- 
cause there an admission, made by some 
of the defendants, who were members ofa 
joint Hindu family concern, was held tò be 
binding upon their co-defendants as they 
were all interested in the joint family 
business.. . ; ; 

Meajan Matbar v. Alimudin Mia (15) -has 
also no application because in that case 
the defendants were sued. as the repre- 
sentatives of a deceased tenant and in 
the course of the suit one of them made an 
admission as regards the subject-matter - 
of the suit in which they were all equally 
interested. In fact the learned Ohief Justice 
held that the defendant, who made.the 
admission, had the the implied authority 
from his co-defendants to make .the 
admission. 

If Wahid ud-din is treated merely as 
a witness as distingnished from a party 
in the case then Ex. P-t amounts . merely to 


. this that .on aprevious occasion this wit- 


ness had made a statement which might 
be construed by the plaintiff as being 
partially in his favour, though it is con- 
tradicted by his sworn testimony before the 
Court. Ia any case, I am not prepared to 
attach any importance to Ex. P 4... ... - 

Exhibit P 5 is a letter which purports to 
have been written by Musammat Akhtari 
Begum to Nasir-ud-din and is dated Ab- 
bottabad 26th July, 1920, that is to say, 
only two days before the death of .Bashir-ud- 
Din, This document is referred to by 
the Subordinate Judge and was strongly 
relied upon before us in the course of 

Q3 S; de. Cas. 116; 45 O. 159; 25 O.L. J. 619; 2 


(14) 69 Ind. Cas. 35; A. I. R. 1922 Lah. 123. ° ` 
(15) 34 Ind, Cas. 571; 44 0.130; 20 O. W, N. 1217; 


* 
-- 


, 88 0. Ta. 2.42, 


oe 


‘arguments. .I have very great hesitation 
in. admitting this document in evidence. 
Musammat Akhtari. Begum, in spite of 
being a pardanashin lady, gave evidence 
in ‘this case.. She seems to be an intelligent 
and educated lady, and, while she was 
subjected to a fairly lengthy cross examina- 
tion, no question whatsoever was put to her 
as regards Ex. P-5, although, she had stated 
in her examination-in-chief that Bashir-ud- 
din was not seriously-ill at all when he went 
to. Abbottabad, and that, as a matter of fact, 


he: died there after:a short illness asa 


result of pneumonia which he a-cidentally 
contracted there. In my opinion; having 
regard to the provisions of s. 145, Hvidenze 
Act, if it was intended to contradict 
Musammat Akhtari Begam as to the state 
of.Bashir-ud-din's health at Abbottabad 
her attention ought: to have been called to 
those parts of it which were.to be used for 
the purpose of contradicting her. As this 
was not done and that document was never 
puttothe lady, it was not admissible in 
evidence and could not be proved, 
vide Krishnamachariar | v. Veeranallt 
Krishnamachariar ^ (16). Besides, the 
‘opening portion of this letter at 
the .bottom of page 6 -of the paper- 
book is very suspicious. In experience 
I have known casesin which witnesses 
‘have been made to repeatthe very langugage 
of ‘standard text-books on Muhammadan 
Law and ofthe leading cases, on the subject 
rof marz-ul-maut.and .the portion to which I 
:réfer.is reminiscent of those cases and raises 
& strong suspicion in my mind that this 
letter is a spurious. document which bears 
‘internal evidence of its fabrication. In any 
event the lady was supposed to have been 
rwriting Ex. P-5 on 26th July, 1420, and it is 
-impossible to say that the letter, such as it 
‘is; represented the condition of Bashir ud- 
‘din on. 29th June,. 1920. This is all the 
evidence for the plaintiff on the question of 
mare ul-maut. , i M 
.. On the other, hand, we have the evidence 
of Musammat Akhtari Begum and of the 
‘girl, Hamida Begum, Musammat Akhtari 
.Begum is .undoubtedly a party to the suit 
.and is directly interested in the deed of 
,wagf. but aftera careful scrutiny of her 
.8tatement, I have come to the conclusion 
“that, her evidence is substantially true. 
; Mr. Khurshid-ud-din, Khan (D. W. No 1) 
“is a Vakil of the High Court and is related to 
the. family.of Khan Bahadur Doctér Rahim 
"Khan ,He.undoubtedly took part in the 
516): 19 Ind.;Oas. 4529588. M2166" at p.172; 43M, 
L. T. 385; (1913) M, W, W. 355; 24 M. 144.517. 7. 
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execution and registration of the waqfnama 
as I find that. his name appearsas an- attesting. 
witness to: the document as well as the 
witness who identified the executant before 
the Sub- Registrar.. He was very severely 
cross-examined, but his testimony remained 
unshaken: He is quite clear in his evidence 
that at the time of the execution of the deed 


. of wagf ‘Bashir ud-din was not ill and that 


he went to Abbottabad merely for a change 
during the hot weather, and that he died. 
there becausehe caught a chill asa result 
of his going out early in the morning for. a 
walkin the cold and damp air, it having 
rained overnight. Idonot see any good 
reason for disbelieving this witness, As to 
the propriety of his conduct in appearing as 
a witness for his client, I do not propose to 
express .any opinion in this judgment. 

“ After a careful consideration of the evi- 
dence on the record, I have come to the 
conclusion that Sheikh Muhammad Arif 
(P. W. No. 1) is right when he says that 
Beshir-ud-din was suffering from scrofula 
fortwo or three years before his death. I 
need hardly observe that scrofula ‘and even 
consumption are diseases which people may 
have for years without any apprehension 
of immediate.death. It is true that the 
disease would undermine the constitution 
and . render it susceptible .to contract 
pneumonia and other kindred’ diseascs 
which might ultimately prove. fatal. -This 
is what seems to have happened in the case 
of Bashir-ud-din. He had his chronic scro- 
fula, though being a young man he’ could 
move about and follow bis ordinary pur- 
suits. In my judgment Bashir-ud-din when 
he went to Abbottabad could not ‘have 


. been seriously ill and he contracted pneu- : 


monia by careleesly exposing himself.to the 
chilly morning air and died as a conse- 
quence. The plaintiff's case, as regards 
marz-ul-maut, therefore, fails. 

As regards the position of.the wagfnama 
under the Musalman Waqt Validating Act, 
itis argued on behalf of the plaintiff-ap- 
pellant that the wagf is invalid because it 
‘contains provision for the maintenance and 
support of Musammat Akhtari Begum 
and Azim Khan in para. -6 and, ‘there- 
fore, contravenes the provisions .of s. 
3 (a) of the Act. . The argument is that 
neither Musammai Akhtari Begum -nor 
Azim Khan can come under the ‘words 
"family", “children and descendants". Bo © 
far as Azim.Khan.is concerned, there can- 
not be any doubt that he easily comes 
within the scope of the word “ahl ul-bait of 


—— — —— M aa ——. a 


ihe wagif” meaning thereby that-he-is‘relat- 


ed -to` him through his father or grand- 
father and, therefore, according to the 
,eoneeption of Muhammadan jurists is in- 
cluded inthe word "descendant": vide Amir 
Alis Muhammadan Law, Vol. I, p. 359, 
(1912). He can also come within the term 
"family" as used in Act VI of 1913, be- 
cause he is the son of Badar-ud din, who 
Was the own brother of Bashir ud-din 
(wagif) Ifany authority were needed in 
support of this proposition Imdad Ali v. 
Ashiq Alt (17) may be quoted. There the 
learned Judges inclued in the word 
"family" the son of the wagif’s half brother. 
As Azim Khan happens to be the-son of 
the wagif's full brother, Badar-ud-din, I 
think his case is stronger. 

As regards Musammat Akhtari Begum, 
. we should try to find out what is her position 
according to theconception of the Muham- 
madan juristson the subject and whether she 
can come within the meaning of the word 
“family” as understood by them. The sub- 
ject of the beneficiaries under a wagf is 
‘dealt with by the Muhammadan jurists 
not in the chapter on wagf but in the 
chapter on Wills. 
'ther's widow is not specifically mentioned 
as & benefieiary but the doctrine of “Urf” 
finds ample support in the standard works 
on Mubammadan Law. Thus in Raddul 
Muhtar, Vol. III, p. 423, (Akmal-ud- Mataba 
Delhi), it is laid down that the meaning of 
the.words used by the waqif." would be 
interpreted according to their Urf " and 
that the real and lexical meanings of words 
should be understcod in a sense which 
would not be contrary to their “Urfi” 
-.meaning. ‘The authority of Kitab ul uagf 
in .Fateh-ul-Kadir is to the same effect. 
“Now, the.word “Urf” is a technical term 
„when used in this connexion by the Musal- 
man jurists. 
‘an expression which is used in ordinary 
usage ofcommon parlance. The conception 
' of Urf. may differ in various countries and 
perhaps in different communities, but-there 


.canno' be any doubt that, according to the. 


«Urfi” language, the word “family” 
. among Indian Muslims would include the 
widow of a deceased brother, . In this con- 
, nexion I.may quote. the ‘case reported as 
Musharaf Begam v. Sikandar ‘Jahan 


5 Begum- (18), not cited by either. party, where ` 


„it was held that the.word " family” should 
.„reçeive. a broad and liberal interpretation 


(17) 113 Ind. Cas.;494;. A. L R..1029 Oudh 45; 5 


O. W. N. 980;4 Luck 101. 
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It is true that the bro-. 
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and that. the widow of a deceased - son; 
came within the. meaning. of .the..word : 
“family.” To put a narrow. construction 
upon the word “family would, in my 
judgment, .frustrate the very object of the 
Legislature and the Muhammndan Law on 
which the Act VI of 1913 i8 founded. - I.àm, 
therefore, of opinion that .by.making pro- 


s . LJ . / 
visions for the maintenance of Musammat. 


Akhtari. Begum, the wagif did not con- 
travene either -the provisions. of the 
Musalman Wauf Validating Act or the 
general principles of Mussalman. Law on: 


I have . endeavoured to interpret. the 
word “family” as used in.s. 3 (a) of 
the Act VI of 1913 in the light of Musal- 
man Law because the Musalman Waqf 
Validating Act does not lay down any- 
thing new but merely declares the. Mus- 
salman Law as it hadalways been. But 
if the Muesalman Waqf Validating Act, 
were to be treated asa mere Anglo Indian 
Oodethen in the absence of an interpre- 
tation clause, its words must be interpre- 
ted as ordinary legal terms and the.word 
“ family" would include Musammat Akh- 
tari Begum as a person related by mar: 
riage to Bashir-ud-din  (Stroude's : Judi- 
cial Dictionary, 2nd Edition, caption 
* family "). n" | " 
^ As regard the plaintiff's claim for his 
share in Musammat .Qmar-un-Diea's prop- , 
erty, the Subordinate Judge was right in 
holding that the plaintiff had failed to 
prove that she was insane at the time of her 
‘death,- or any previous period. She. was 
an old maid and may have been perhaps 
somewhat eccentric in her ways, but 
there is: no evidence on the record that 
she was a lunatic. On the other hand, 
we have the reliable evidencé of Khawaja 
Abdul Ali, a retired Subordinate: Judge, 
and other. witnesses, which proves that 
the lady was of a sound „and . disposing 
mind. ‘She had at one time refused to 
‘answer certain questions which were. put 


‘to her by the Sub-Registrar .because she 
-had reason to think that those questions 


were ofa somewhat ‘insulting nature. But 
this related to a different occasion and the 


:Subordinate Judge was in errór.when he 


mixedit up with the incidents:relating to 
the making of the Willin favour of Musam- 
mat Akhtari Begum. lam satisfied on the 


- evidence that Musammat -Qamar-un-nisa 


did ‘make a:Will. in favour of Musammat 
Akhtari Begum who had served her.like a 
.daughterand towards whom she. was affec- 


bea 
take effect under the Muhammadan Law to 


- the extent of one-third unless assentend to 
by the heirs. The plaintiff was clearly 


entitled to hisshare in the remaining two-: 


thirds. ` There is ample evidence on the 
record which shows that the plaintiff sold 
all his rights and interests in the inheritance 
of Musammat: Q imar-un-nisa, to Musammat 
Akhtari Begum for a consideration of 
Re. 2,000 and received a sum of Rs. 100 out 
of the price. Exhibit D. W. 1 lends con- 
siderable support to this part of the defend- 
ants' case. It is the copy ofa rugga, dated 
19th January, 1920, executed by the plaintiff 
in favour of Musammat :Akhtari Begum and 
. runs as follows: 

* Give stamp paper of Rs. 60 on my be- 
half in favour of Musammat Akhtari Begum 
for sale-deed‘ to the bearer, Mr. Khurshid- 
ud-din Vakil.” 

The original  ruqqa . was Secured by 
Musammat Akhtari Begum who put it in a 
handbag and there is reliable evidence 
on the. record that the said handbag with 
the rugqa in it had been stolen. According 
to the plaintiff, the sale transaction re- 
lated only tothe house in Anarkali and 
did not include the revenue-paying pro- 
perty; but on a consideration of the evi- 
dence, there cannot be.any doubt that the 
transaction. related to the whole of the 
plaintiffs share in Musammat Qamar-un- 
nisa's.property. The parties at the time 
wished to put an end to.all disputes and 
litigation and it does not stand to reason 
that they should have settled their dif- 
ferences in respect of a portion only of 
the property, leaving the remainder as 
a sortof the running sore. The provisions 
of the Transfer of Property Act do not 
apply to the Punjab and a sale can be 
effected. without executing a formal con- 
veyance. 
pleted sale by the plaintiff of his share 
in Musammat Qamar-un-nisa's property, he 
cannot claim any portion of it in the pre- 
gent ‘sult. ; 

On the.other hand, if for the sake of 
argument, it is assumed that the transac- 
.tion relied upon by defendant No. 3 was 
only an agreement to sell and not an actual 
.and completed sale, even then she has got 
wa complete answer to the plaintiffs 


-elaim. ‘In para. 9 of the plaint the plaint- — 


Therefore, as there was a com-. 
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to have been a lawfulone. Furthermore, 
whether there was contract of sale or a 
mere agreement to sell, Ex. D.W. 1 indi- 
cates the date of the same as 19th Janu- 
ary, 1920, or thereabout and the present 
suit was instituted on 13th October, 1920, 
i. e., well ‘within three years of the trans- 
action. Again it may be noted that Musam- 
mat Akhtari Begum has never declined 
to pay the balance of the sale price. 
It was the plaintiff who after putting 
off the formal execution of a conveyance, 
had resiled from his word and brought the 
present suit. -` ; 

Therefore,the plaintiff could not obtain pos». 
session whether Musammat Akhtari Be- 
gam's right to enforce specific performance 
of the contract at the date of the suit was 
subsisting or not. Vide Bapu Appaji v. Kashi- 
nath Sadoba (19) and Venkatesh Damodar 
Mokashi v. Mallappa Bhimappa Chikkalki 
(20). Reference may also be made to 
Vizagapatam Sugar Development Co, Ltd. . 
v. Muthuramaredi (21) and also Meher Alt 
Khan v. Srimati Arootunnessa Bibi (22) 
which succinctly lays down that the 
defence based upon the doctrine of part- 
performance is good, without reference to 
the. question whether the right to claim 
specific performance was or was not sub- 
sisting. I may also quote theimportant case 
reported as Akbar Fakir v. Intail Sayal (23) 
where Mukerjee, J, followed and applied 
the wellknown authority of Walsh v. 
It was laid down in that 
case by Jessel, M. R., that, where in pur- 
guance of an agreement fora lease or sale 


‘the intended transferee has taken posses- 


tion, though the requisite document’ has 


not yet been executed, the position is the 
"Ba ne a8 if the document had been executed, 


provided specific performance can be 
obtained between the same parties in the 
same Court and at the same time asthe : 


 Babsequentlegal question falls to be deter- 


termined The learned Judge in Akbar 
Fakir v. Intail Sayal (23) further observed : 
that in such a case the plaintiff cannot. 
ask the ‘Court to grant hima decree: for 
the purchase money . left outstanding, 
because he has not sued for it. 


d 39 Ind. Cas. 103; 41 B. 438; 19, Bom. L. R. 100 


(20) 66 Ind. Cas. 868; 46 B. 722; 34 Bom. L, R. 242: 
A. I. R. 1922 Bom. 9. | 242; 


„iff alleges that he was entitled to parti- 
-tion of the property and sues for posses- 
è sion -of his share. Musammat Akhtari Begum 
. mustbe taken to have been in exclusive - 
. possession of the property and her posses- 

v.sion after. the agreement. must be taken" 


(21) 76 Ind. Cas 886; 46 M. 919; 45 M. L. J.-528: 
A. e im Mad. 271; 33 M. L. T. 53; (1924) M. -W. N. 
| eo 67 Ind. Cas..167; 25 C. W.:N. 905. 
3) 29 Ind. Cas. 707. 2 "CT 
(24) (1883) 21 Ch.. D.9; 52 L;J. Oh. 2; 4L. T. 858: | 
31 W 8.104. A M NE 
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ever, does not arise’ as Musammat Akhtari 
Begam ihas very properly offered to pay 
Rs. 1,900 tothe plaintiff irrespective of the 
fact whether he is legally entitled to 
claim it from her in the present suit or not. 

I am, therefore, satisfied that the decree 
passed by 'the Subordinate Judge was 
correct and that the plaintiffs suit was 
rightly dismissed. I would, therefore, 
dismiss the appeal with this modification 
that Musammat Akhtari Begam should 
pay to the plaintiff a sum of Rs. 1,900 
within one month from to day in default 
whereof the plaintiff sha!l be entitled to 
execute a decree for Rs. 1,900 against her. 
Under all the circumstances of this case, 
the parties shall bear their own costs, 

Tek Chand, J.—I agree in the order 
proposed by my learned brother though 
I regret, 
his opinion on two points, I am, however, 
happy to find that both these points are 
really not necessary for the disposal of the 


case, and the difference of opinion among 


us does not affect the ultimate decision of 
the appeal. 
a The wagfnama in question. was executed 
or :—. 

(1) the maintenance and supportof the 
waqif Bashir-ud-din during his lifetime ; 

(2) the maintenance and support of his 
brother’s widow,  Musammat  Akhtari 
Begam, his brothers són Muhammad 
Azim, and Muhammad Azim's descendants 
(if any) and‘ 

(3) the ultimate benefit of the poor. 

Admittedly the author of the wagf was a 
Hanifi Muhammadan, and it has been 
conceded . by the appellant's learned 
Counsel that under sub-s (b) of s. 
3 of Act VI of 1913 the wagfnama is 


valid for objects (i) and (271) and that its. 


validity would not be affected even if 
object (ii) does not strictly fall within the 
purview of the Act. On this admission 
Ido not think it is necessary for us to 
determine for the purposes of this litigation 


whether a brother's son and a brother's - 


widow of the wagf come within the mean- 
lng of family as used in subs. (a) of 
8 20f the Act. In this suit we are not 
ealled upon to decide that: Muhammad 
Azim and Musammat Akhtari Begam were 
the proper beneficiries under the Act. The 
sole question, which requires  determina- 
tion is whether the property of Bashir-ud- 
dinis.divisible among his .heirs accord- 
ing to the ordinary. rules of succession 
under Muhammadan Law, or whether it 
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original texts cited. 


I find myself unable to endorse 


` Khurshid-ud-din, 


. affect the ultimate 
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has been made "wagf. If itis wagf the 


plaintiffs claim to ashare.in it.must fail, 
regardless of the validity of one of the 


terms of the wagfnamah. It being conced- 


ed that wagf would stand, even if the 


person mentioned in (ii) cannot benefit by 
its provisions, the plaintiff has obviously no 
right. tosueceed. I do not, therefore, think 


it nécessary to decide whether the "word 
.family, as used in s. 3 of the Act should 


be interpreted in its ordinary Dictionary 
meaning, or whetherit has got an extended 
significance.  Iconsider this course to be 
the more appropriate as the question was 
not fully argued before us nor any of the 


- Further, I find myself unable to accept 
the finding that the alleged oral Will of. 


-Musammat Qumar-un-nisa has been proved 


to have been made. The oral evidence 
in support of the Will is exiremely vague, 


‘inconclusive and discrepant in material 


points. No reason has been shown why 
the Will wasnot reduced to writing; espe-. 
cially when itisstated to have been made 


six months or one year before her death.. 


The only independent witness on whom the 
respondent's learned Counsel relied ig 
Khawaja Abdul Ali of Aligrah, but admit- | 
tedly be had no personal knowledge of the . 
actual making of the Will, the Temaining 
evidence consists of the fainted testimony 
of the defendants, who obviously stand to 
gain by the falleged Will and of Sayad . 
Pleader, who is not a 
wholly disinterested person, In my 
opinion, the defendants have failed. to . 
prove the alleged Will . But, as stated 
already this finding does not, in any way, 
decision of the appeal, 
as Iam in complete agreement with my 
learned brother in holding that the plaint- 
iff bad sold his share in Musammat Qamar- 
ul-nisa’s property to Musammat Akhtari 
Begam for Rs, 2,000 out of which he had 
been paid Rs. 100 at the time and the 
remaining Rs. 1,900 she has now offered 
to pay to him. ub 

The appeal, therefore, fails both , With 
regard to the property of Bashir-ud. Din ag 
well as that of Musammat (imar. ul. nisa 


and I agree that it be dismissed, the parties 


being left to bear their own costs through- 
out. ' l 


A. l Appeal dismissed. 


- LAHORE HIGH COURT. 
OgrMiNaL MisoELLANEOUS PETITION No. 284 
oF 1929. 
December 14, 1929. 
. Present: — Mr. Justice Tek Chand. 
FAQIR SINGH—ACOUSED— PETITIONER 
; versus 
EMPEROR- Opposite PARTI, 

- Criminal Procedure Code (Act V of' 1898), ss. 312, 
596—Ezamination of accused, object of—Asking 
Public Prosecutor to frame questions, legality ‘of— 
Ground for transfer. 

‘Saction 342, Criminal Procedure Code, allows the 
Court and not the complainant to put questions to the 
accused and the object of the examination is to enable 
the accused to explain any circumstances appearing 
in the evidence against him. Questions should not 
be put under the said section so as to cross-examine 
the accused or with a view to elicit from him state- 
ments which would lead to his conviction. 


Where a Magistrate asked the Public. Prosecutor 
toframethe questions and ‘the latter gave to the 
Magistrate a typed paper containing the suggested 
questions and the Magistrate conducted the examina- 


ion on those questions: 
"iad. that the procedure adopted by the Magistrate 
was illegaland likely to raise a ‘reasonable fear in 
the mind of the, accused that he would not get .a 
fair trial and there was sufficient ground for transfer- 


ying the case. 

Oriminal Miscellaneous petition for 
transfer of case from the Court of the First 
‘Class Magistrate, Lahore, to some other 
Court. l 
Mr. Abdul Rashid, for the Crown. 


.ORDER.—This is an application for 
-transter.of a criminal case pending against 
the petitioner in the Court of Mr. Mehdi 
‘Hussain, Magistrate, First Olass, Lahore. 
‘The grounds on which the application .is 
based. are.set out in detail in the affidavit 
‘of the petitioner, dated 7th October, 1929. 
‘I. have heard the petitioners and Counsel 
-for the. Crown at length and have also 

examined «the relevant portions of" the 
‘record, and .agree with Mr, Abdul Rashid 
that none of these grounds, except that 
mentioned in cl. (b), para..3 (if true) can 
‘justify a transfer of the case at this stage, 

The only question for determination, there- 
fore, is.;whether, the allegations in this 
„clause :are correct. The learned Addi- 
tional Government Advocate denies that 
the trial Magistrate or the Public Prose- 

cutor acted in the manner alleged, and 

in support of his contention he ‘has read 
to mean extract froma letter dated 13th 

December, 1979, received by him from the 
Publie Prosecutor. in this letter, the Public 
Presecutor admits, however, that his “mem- 
ory of the events in this case 18 not very 
clear.” His version of the incident, record- 
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ed after seven months, cannot, therefore, be 
a safe guide.in this respect. 

It is, however, not necessary to investi- 
gate the matter further, as the applica- 
tion presented by the petitioner before the 
Magistrate on 28th May, 1929, and- the 
Magistrate's. remarks thereon made on the 
same day leave no doubt as to the real 
facte, In para. 3 of this application the 
petitioner stated: 

“That after the record of the evidence 
the Court asked Public Prosecutor to frame ` 
questions for examination .of the applicent 
and his co-accused. The Public Prosecu- 
tor gave typed questions to Oourt and 
asked the Court to read out these ques- 
tions and ask the applicant and his coe 
accused to give answers. Kindly put this 
application on the record and also permit 
me to know whether the questions .given 
to the Court by Public Prosecutor in origin- 
al are in existence or not. The Court 
has not placed the same on record so far. 
On this the Magistrate's note is ‘correct.’ 
"The Public Prosecutor had been asked to 
argue and make suggestions, and the ques- 
tions after consideration and reading the file 
were put by me." i 

Now if before examining the accused 
under s. 342, Criminal Procedure Code, the 
Magistrate really asked the Public Prosecu- 
tor to frame the questions and the 
latter gaveto the Magistrate a typed paper 
Containing the suggested questions and 
the Magistrate conducted the examination 
on these questions, he certainly acted in 
a manner which was likely to raise a 
reasonable apprehension in the mind of 
the accused that they. would not have a 
fair trial in hia Court. It is hardly neces 
sary to point out that the Oourt alone is 
authorised to examine the accused person 


. and the Counsel for the complainant or 


the prosecution should not be allowed -to 
take part in the examivation The law 
allows the Court and not the complainant 
to put questions to the accused and the 
object with which the examination is to 
be conducted, is clearly stated in the 
Statute viz. “to enable the accused to 
explain any circumstances appearing in the 
evidence against him." ; 
The questions should not be put so as 
to erose-»xamine the accused or with a 
view to elicit from him statements which 
would. lead to his conviction. 
The form of some of the questions put . 
to the petitioner in this case is clearly 
open to objection, and it seems highly: 
likely that they were taken from ‘the typed - 
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paper handed over to the Magistrate -by. 
the Public Prosecutor. It is of the utmost 
importance in a criminal case that the 
trying Magistrate should keep himeelf at 
arm’s length.from both sides and should 


try to hold the scales even between them. ' 


He should not conduct the proceedings 
in-such a manner as to give an impres- 
sion that heis being guided by one side or 
the other. 

I am of opinion, that the action of the 
learned Magistrate in not discharging his 
statutory functions under s. 342, Oriminal 
Procedure Code, in a judicial manner, and 
in acting as the mere mouthpiece of the 
Public Prosecutor in conducting the ex- 
amination of the accused,is a valid ground 
' for the transfer of the case from his Court. 
I, therefore, withdraw the case from the 
file of Mr. Mehdi Hussain and direct the 
Distriet Magistrate to try it himself or 
remit it to another Magistrate of competent 
jurisdieticn at Lahore. 

“The petitioner has stated before me that 
he does not want ade novo trial, but will 
continue the proceedings from the stage 
at which they were in Mr, Mehdi Hussain’s 
Oourt, when the record was sent for by 
this Oourt. There seems to have been 
some dispute in the Magistrate’s Oourt 
ag to the prosecution witnesses who were 
to be re-summoned for cross-examination. 
The petitioner has stated before me that 
he wants the following six persons only 
to be re-summoned for this purpose: 

(1) Jaikishan Das. 

(2) Ram Nath. 

. (8).Dwarka Das. 

(4) : Mohammad Din. 

(5) Ali Mohammad, and 

(6) Diwan Chand. 


The learned Additional Government 


Advocate has no objection to this being: 


done. The Magistrate, who will now .deal 
with the case, will re-summon these wit- 
nesses, as.also the witnesses for the de- 
fence, at an early date and proceed with the 
hearing from day to day. ; 


A, | Order accordingly. 


NUR AHMAD 9, HAMID KHAN, 
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LAHORE HIGH COURT. 

Civin Revision Peririon No. 335 or 1929. 
October 18, 1929. 
Present:—Mr. Justice Johnstone. 
NUR AHMAD anD orgggs—DE£FSNDANTS— 

PaTiTIONERS DEP 
versus 
.HAMID.KHA N—PLAINTIEF—RESPONDENT. 
. Civil. Procedure, Code (Act V of 1908), s.° 115— 
Wrong decision on question of limitation —Revision. ` 
‘A wrong decision on a question of limitation, „eyen. 
if the decision is not based on a question of fact, is no 


ground ‘for revision. 
Ishar. Das v. Ali Bossa, (1), followed. 


Oivil revision petition ,against.an orde 
of the Senior Sub-Judge,; Attock, dated the 
28th of February, 19029. 070 i 

Mr. B..8. Puri, for the Petitioners. ~- 

Mr. M. Sleem, for the Respondent. , — 

JUDGMENT.—The facts are. briefly 
these: The suit was being tried.and.on 
18th February, 1927, the defendant (peti- 
tioner in this Court) was absent. . The 
plaintiff said that he had received Rs. 60 
and was to receive Rs. 140 more. Even- 


, tually the Court heard ex parte evidence 


for the plaintiff and passed an .ex parte 
decree on 3rd March, 1927. 

On 8th February, 1928, the plaintiff took 
out execution, the petitioner resisted and 
on 28th February, 1928, asked to have the 
ex parte decree set aside. The application 
was dismissed as time-barred, and the peti- 
iioner's appeal failed for the same reason. 
He now comes to this Court on revision and 
objection’ is taken that no revision lies. 
The objection must succeed. Even if-the 
case was not decided on a question of fact, 
the decision as to limitation does not open 
the way to a revision, for the Courts below 
have not acted with material irregularity 
in the exercise of the jurisdiction vested 
in them. Ishar Das v. Ali Bossa (1), on 
which the learned Counsel for the petition- 
er relies, is a revision arising out of a Small 
Oause Court suit. It may also be observed 
that the petitioner is also defeated by the 
provisions of Art. 164 of the Schedule of 
the Limitation Act. 

The petition fails and. is rejected with 
costs, S 


A. ‘Petition. rejected, ` 


(1) 42 Ind. Oas. 198; 165 P,.W..R..1917, 


27th 
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LAHORE HIGH COURT. 
CRIMINAL ÀPrEaL No. $79 or 1929. 

November 9, 1929. 

Present: —Mr, Justice Dalip Singh. | 

SANT RAM—ACOUFED—À PPELLANT 

versus 


RMPRROR—OpPPNSITE PARTY © 
' Penal Code (Act XLV. of 1860), s. 124-A—Seditious 


b , 


ar 


F 


speech—Whole speechnot taken down verbatim by 


reporter—Conviction, legality of. 
. Where in a case of sedition in respect ofa speech 
delivered by the accused the whole of the speech 
was not taken down by the reporter but there was 
nothing te show tbat such portions as were taken 
down were taken down incorrectly or that the 
excerpts of thespeeches were not a fair representation 
of the general drift ofthe speech, and the entire 
subject-matter of the speech was seditious: 

Held, that the accused could be convicted under 


s. 124-A, Penal Code. |p. 973, col. 1.] 

Criminal appeal against an order of the 
District: Magistrate, Hoshiarpur, dated the 
10th July, 1929 

Mr. Badri Das,R. B , for the Appellant. 

Mr. Sunder Das, for the Government 
Advocate, for the Orown. ; 


JUDGMENT.—The appellant one 
Panda Sant Ram. alleged to be a petition- 
writer of Sialkot District, bas been con- 
victed under s. 124 A on account of two 
speeches delivered on 27th and 28th 
October, 1928, and has been sentenced to 
one year's and to 18 month's rigorous impri- 
sonment respectively. He has been 
recommended for treatment as a special 
class prisoner. 

He has appealed and his learned Counsel 
has taken me through the record. The 
main argument of the learned Counsel was 
that the cross examination of the reporter, 
Sardar Arjan, Singh, showed, that he had 
interpolated words afterwards and that the 
whole of the speeches had not been taken 
down at the time when they were delivered. 
It is fairly clear to me after seeing the 
original note-books of the Inspector that 
the whole of the speeches were not taken 
down, but there is. nothing to show that 
such portions:as were taken down were 
incorrectly taken down or that the excerpts 
of the speeches are not a fair representation 
of the general drift of his speeches. How- 
ever,in considering the matter I bear in 
mind the fact that the speeches were not 


' taken down: verbatim. , 


Ín the first speech, which was made on 
October, the appellant started by 
stating that he himself was non-violent at 
present though his opinion’ might change 
to mérrow. He then proceeded to invoke 
blessings on Dhanna Singh and Kartar 
Singh and on the paths which they used 
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Singh was a Babbar 
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to tread. It has been proved that Dhanna 
Akali, who .was 
arrested in connexion with that movement: 
and he appearsto have died as a result of 
a bomb explosion. The Diwan itself at 
which these speeches were delivered was 
held to commemorate the memory of- 
Dhanna Singh and other Babbar Akalis. 
It is a fact of history that the Babbar Akalia: 
were for some time engsged in Jullundur 
and Hoshiarpur Districts in a series of. 
murder and dacoities whose ostensible - 
object was to wage war against the 
Government. Theappellant proceeded to 
wish that his life should be as useful as 


“that of Dhanna Singh and Kartar Singh. 


He then proceeded to exhort his sisters to 
protecttheir honour in the same way 88 
Sita did in the troublous times that might 
come in 1930 when a struggle with the 
Government was to begin. He then stated. 
that the King had promised that the blacks 
and the whites were to -be treated as one 


without distinction, but that the English 


Nation had not fulfilled that promise and 
if they did not do so soon they would - have’ 
to leave India bag and baggage, Far 
from fulfilling that promise they. had 
created communal dissensions and had 
brought Hindus and Muhainmadan to ruin. 
He then stated that 1930 was fixed for 


Swaraj when instead of a drop of blood, 


rivers would have to be shed. Referring 
to the Simon Commission he spoke of them - 
as the seven dacoits out of lakhs of dacoits: 
who had come to see how long India 
could be looted. He felt ashamed of the 
people who had given evidence before them 
and said that the proper persons had not 
been asked to give evidence. He recom- 
mended a boycott of the Simon Committee 
and praised the Nehru report describing 
the Government as satanic. He proceeded, 
the Indians should shed their blood to 
establish Swaraj. Thespiritof India had - 
changed; Indians would no longer be eaten 
but would eat others. Then comes & 
sentence, which, however isso cryptic that. 
it is obvious that the sentence was not 
taken down in full and I do not, therefore, 
propose to lay any stress on it. The 
sentence begins “I say that a memorial of 
the English.” The speech proceeds to 


exhort Hindus to be ready to shed their 


blood and Muhammadans to be ready to give 
a percentage of theirs as apparently they 
claimed a percentage of officee, taxes should 
be in kind and not cash, and it was neces- 
sary to prepare for the coming struggle 
and establish a Bardoli in the Doaba. 


N 


193 I. O. 1980 


^ In the speech of 28th the Speaker began 
by eaying that he could trust the writers of 


diaries but not the Deputy Commissioner © 


(an opinion which he seems to have 
"changed now). Hethen proceeded to extol 


the actionof Dhanna Singb, who died to. 


free his country. The Englishmen. would 
not allow the Indians to live and nothing 
was to be gained by supplicating them as 
the example of the Purbiasshowed. Every- 
body should be ready in the Doaba to try 
and secure Swaraj and liberate the Punjab. 
The relations of the Babbar Akalis and 
their heirs should be provided for by the 
people of the Doaba. The Sikhs had the 
power to destroy London and to destroy 
. the edifice of the satanic type of Govern- 
ment brick by brick. The speaker asserted 
that he was delivering this message on 
behalf of Malviya Ji, Satyapal and others, 
He declared thathe had no confidence in 
Simon snd that the ruddiness on the cheeks 
of each Englishman represented the blood 
ofa hundred Indians. After this comes 


a sentence which is obviously. dislocated: 
from its context, in whichit is stated that’ 


“in the presence of this rule our country, 
our religion and even our gods are slaves,” 
The Sikhs should have courage to liberate 
their country asthey have liberated their 
Gurdwaras. The real India was. represent- 
ed by the labourers and peasants who were 
then present and the rule of the poor was 
due to visit the world. If any one opposed 
this the speaker exhorted the audience to 
be ready to fight against him and to die. 
. After considering 
‘matter of the speeches as wellas the par- 
ticular passages on which special stress has 


been laid by Oounsel for the Crown I am. 


definitely of opinion that both the speeches 
- come within the purview of s. lz4-À and 
the conviction under that section is amply 
justified. : 
Counsel for the Orown did not, however, 
contend 
occasion was worse than the speech on the 


first occasion and with this I agree. There 


is, therefore, no reason to distinguish be- 
tween the sentences inflicted forthe two 
speeches, 

After considering 


the occasion, the 
audience present, 


the words.used and 


other relevant mattersincluding the status. 


oí the appellant and the absence of. the 
verbatim report I reduce the sentence in 
each case to nine months’ rigorous impri- 
sonment; the sentences to-run concurrently. 
As regards that 
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the entire subject-: 


that the speech on the second. 


recommendation made. 
by the learned Magistrate, who tried the. 
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case, itisa matter for the Local Governs 


ment. ; 
A. | Sentence reduced, . . 


LAHORE HIGH COURT. 
SEconp Oivit APeE:L No. 16.3 or 1928. ` 
July 22, 1929. a 

Present:—Mr. Justice Jai Lal. 
LOKU RAM AND OoTRE48—PLANTiFFS— ` 
APPSLLANTS l P 
versus 
ALLAH WASAY A ANDOTHERS— 


D&grENDANTS— HESZONDENTS, 

Transfer of Property Act (IV of 18821, s. 58—Cávil. 
Procedure Code (Act V of 1908), O. XXI, r. 68 — 
Suit to set aside fraudulent transfer—Burden’ of proof 
—Shifting ef burden—Fraud and collusion—Nature 
of evidence required to prove fraud—Practice—Duty 
of Courts to consider evidence carefully. 

In asuit under O. XXI, r. 63, Civil Procedure 
Code, as well as in a suit for a declaration that 
an alienatioh of property is fictitious and fraudulent 
and intended to defraud creditors the initial burden’ 
is always on the plaintiff to prove his case and 
this burden does not shift tothe defendant on, the 
mere proof that consideration was not paid before 
the registering officer. fp 574, c0 2] ^" ' °°? 

Ordinarily -there can be no direct evidence to prove! 
the fictitious and collusive nature of a transaction 
and this can be established and inferred mainly by. 
cireumstantisl evidence. [p. 575, col. 1. v 

The High Courtis bound to accept' as final the 
findings offact arrived at by the lower Appellate 
Courts. It is, therefore, all the more .nécessary for 
these Courts to give such finding after a careful. 


consideration of the entire important material on 


the record which may have bearing on the questions 
atissue. [p. 576, col.1] “ ; = 


Second appeal against a décree of the Dis-’ 
trict Judge, Dera Ghazi Khan, datedthe 17th: 
April, 1928. 
Dr. Gokal Chand Narang, for the Appel-. 

ants. os 
. Sheikh Niaz Mohammad, for the Respond. 
ents, 

J UDGMENT.—The second appeal is: 
against the decree of the District Judge of 
Dera Ghazi Khan whereby he reversed 
the decree of the Subordinate ` Judge,’ 
Second Olass. The suit out of which it 
has arisen was instituted by the appellant 
for a declaration that the sale of his house 
by one Allah Wasaya in favour of hig. 


maternal uncle Mohammad for | Rs, 400- 


effected on 13th June, 1925, was without’ 
consideration, fictitious and collusive hav- 
ing been ‘effected to defraud the creditora,- 
The plaintiff Bosa Ram alleged that-in a: 
suit instituted by him on 18th March, 
1925, he obtained. a' decree for Re. 280 in; 
respect of a debt due -from “Allah. Ditta: 


^ 
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‘the sale-deed is an. alleged debt due to 
Mohammad from ‘Allah Ditta. It" was 
further alleged that in execution of the 
decree obtained by Bosa Ram this house 
was attached by him but on an objection 
by Mohammad it was released from attach- 
ment; consequently the suit out of which 
this appeal bas arisen was instituted by 
him. Several issues were framed but I am 
concerned only with issues Nòs. land 3 
for:the. purposes of this appeal. Issue 
No. 1 was. p | "M" Me 

. "Was the sale of the. house in dispute 
made bv defendant No. 1 in favour of 
deféndant:No.7 collusive, without considera-, 
tion and’ fictitious to" defraud the” cre- 
ditors?’, 0.. 

Issue:No. 3ranasfollews:. . - f 

“Was ‘any valid: debt due to defendant 
No. 7, outstanding against’ Allah’ Ditta,: 
deceased, at the time of his death?” | 

. The trial Oourt decreed the suit. The 
learned District Judge on appeal by Moham- 
mad, has dismissed. it. . Bosa Ram has 
Gérisequently lodged this second appeal. 

- The trial Court first considered issue No. 3 
 &nd"came to the-conélusion thatthe existence 
ofa debt due to defendant No. 7 from 
Allah Ditta deceased at the time of his. 
death had: not been established, He then 


proceeded to consider issue No. 1 and having - 


regard to certain circumstances mentioned 
in his: judgment. reached the conclusion 
that the sale was without consideration, 
fictitious and effected to defraud the credi-. 
tors. The learned District Judge held 
that the trial Court should not have given 
undue prominence to issue No, 3 but should 
have called upon the plaintiff to prove 
the important issue No. 1, and that on his 
failure to discharge the, burden placed on 
him on that issue, the other issue did not 
arise. He then. proceeded to consider 
issue No. 1 and held that the conclusions 
drawn by the trial Oourt with regard to 
certain circumstances in determining that 
issue were wrong. He, therefore, held that 
the plaintiff did not. discharge the burden 

laced on him and dismissed his suit. a 

"Dr, .Gokal Ohand Narang, on behalf of 
the “ppellants contended that it was 
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to have given an' independent finding on 
issue No.3 and that his judgment was vitiated 
in the absence of such a finding. I am 
unable to agree with this contention. Issué 
No. 3, in my opinion, was covered by the ' 
first issue. It. was not necessary for the 
defendant vendee to prove the payment 
of consideration or the existence thereof 

independently of issue No. 1. It was, nodoubt ` 
open to him, if he considered such 4 
course necessary to prove the existence 
of the’ debt alleged to be owing to him 
by Allah Ditta deceased by way of rebuttal 
of the plaintiffs’ case, and it is probable 
that, in a case like this where the transac- 
tion took place by means of a registered 
deed and no consideration actually passed 
before the registering officer, the other 
onu the other hand the deed recited that the 
consideration was & debt, previously due 
to the vendee, the defendants should have 
adduced evidence to establish the existence: 
of the debt by way of rebuttal. But, in 


“my opinion, issue No. 3 assuch was. super- 


fluous and in any case was concluded by 
the decision of issue No, 1. 3 

The appellants’ Counsel then contended 
that the burden of proving issue No, 1 
should really have been on the defendant 
and thatin any case, if it was on the plaintiff, 
it easily shifted to the defendant on proof 
that no consideration was paid before the 
registering officer. I am unable to assent 


to either of these propositions also. There - 


is plénty' of judicial authority that in a 
suit under O. XXI, r. 63, Civil Procedure 
Code, and this is & suit under that rule, 
the initial burden is always on the plaintiff 
to prove his case. The same remarks 
apply to & suit for & declaration that an 


alienation of property is fictitious 
and fraudulent and was effected 
to  defraued the creditors. There 


is no authority in support of the conten- 
tion that this burden of proof shifts to 
the defendant on the: mere proof that 
consideration was not paid before the 
It is, no doubt, à matter 
for decision in each ease whether the plaint- 
iff has placed before the Court such : 
evidence direct or circumstantial as may 
entitle him to claim that he has discharged ` 
the burden and the Court in deciding the 
issue is bound to consider all the cireum- 
stances placed before it by both parties: 
and to give a decision whether or not the 
alienation was fictitious and collusive, 
but that is quite a different thing from. 
saying that the burden on: the plaintiff. 


necessary for the learned District Judge :is a nominal one and that it-shifta on 


* 
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the meré’ proof of. the one -circumstance 
menticnéd above. 

Now, itis quite true that ordinarily there 
can be no direct evidence to prove the 
fictitious and collusive nature of a transac- 
tion like the one' with which we are con- 
csrned and that this can be established and 
inferred nidainly by circumstantial evidence. 
In the present case the plaintiff relied upon 
the following vireumstances: | 

(L) that no consideration was paid beforé: 
the registering officer, on the other. 
hand the: property was alleged to have 
beén sold in satisfaction of a debt alleged’ 
to be due from Allah Ditta, deceased father 
of the vendors, to Mohammad, vendee; : 

(z) that ‘thé vendée is a real brother of the 
mother of the vendors; | | 

- (3) that after the registration ‘of the 
Bale-deed the vendors have continued in 
possession of the house sold; 


(4) that the vendors knew of the existence | 


of the debt due to the plaintiff and that 
Allah Wasaya stated to two witnesses that 
he had transferred the house to his uncle 
with a view to defraud the plaintiff; 

(5) that the house sold was the only 
. property in possession of the vendors. 

Now all these matters, if established, raise 
& strong suspicion, at the least, that the sale 
was collusive and fictitious, and any con- 
clusion that may be arrived at on a careful 
consideration of these is a conclusion of 
fact and on a second appeal I am not 


ordinarily entitled to question or reverse, 


the conclusion of fact reached by the lower 
Appellate Court. But it is contended on 
behalf of the appellant that the conclusions 
of the District Judge in the present case 
are hasty, opposed to the record and are 
based on a misreading of the evidence, 
in short, the learned Counsel contended 
that they are perverse. Now, I am very 
anxious not tosay anything which would 
influence the mind of the lower Appellate 
Court if I remanded the case to it with 
direction to re-hear the appeal, a course 
which I feel I am constrained to take in 
the peculiar circumstances of this case. At 
the same time I must give some reasons 
in support of my opinion that the con- 
clusions of the District Judge in the 
present case are unsatisfactory and cannot 
be accepted by me as binding onsecond 
appeal, - ; 

Taking the five points mentioned above 
in their reverse order the District Judge 
has given no finding whether or not the 
house sold by Allah Wasaya to Mohammad 
comprised the entire property owned by 
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him and his brothers: With regard to tli 
knowledge of the‘ vendee of the existence 


of the plaintiff's debt and the' admission 


by Allah Wasaya 'that-he had transferred 
the house in order to defeat the plaintiff: 
the learned Judge says that there isonly ' 
one witness who has made this statement. 
A reference to the record shows that asa 
matter of fact there were two witnesses who 
had madethat statement. Whether the testi- 
mony of these witnesses was reliable or not 
is amatter which wasentirely within the coms 
petence of the learned Judge, but it is quite’ 
clear 'that hie remark that there was only 
one witness who supported the plaintifis' 
allegation is obviously wrong. 

With regard to the vendors’ possession 
after the registration ofthe sale-deed the 
District Judge disposesof the evidence of 
the plaintiffs’ witnesses by saying :that: 
“they make a general and vague assertion 
regarding the vendors being still in posses: 
sion of the house in dispute.” F 

He goes on to explain that: “as it is if 
evidence that the appellant had lately 
leased the house in suit to one Gunwhar 
Din, D. W. No. 1, and Gunwhar Din had iri 
his turn sub-let the same house to the widow 
of Allah Ditta, the residence of the vendora 
in that house at the time when the said 
Witnesses gave evidence stands easily: ex- 
plained and reconciled with the defendant's 
allegation that possession had been actually 
transferred in consequence of the sale." 

Now, with reference to this conéelusion, 
two facts. are important’ to benoted that 
some ‘of the witnesses whose evidence haa ; 
been criticised by the learned Judge 
definitely staté that the vendors have 
remained in possession of the housé sincé 
the sale and that Mohammad, the vendeé; 
never obtained possession thereof ‘and; 
secondly, that the lease of the "hou&e. by 
Mohammad to Gunwhar Din and the sub- 
lease by the latter to the mother of thé ` 
vendors were executed during the pendency 
of the present litigation. It is; therefore’ 
obvious that the possession of the vendors 


' does not “stand easily explained” as: the 


District Judge has remarked. Inany casé 
he has clearly misconstrued the testimony 
of the witnesses. With regard to the 
relationship between the vendors and the 
vendeé, the District Judge says that there 
is evidence on the record from which it 
appears that in spite of the relationship the 
parties were not on friendly terms as there 
was unpleasantness between them owing to 
a matrimonial dispute, It ig asserted on 
behalf of the appellant that the dispute, 
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ifany, was patched up subsequently on the 
occasion of a betrothal. Whether the 
direct evidence of enmity between the 
parties or its cessation is reliable ornot, a 
matter on which I express no opinion, it 
must not be forgotten that two months 


before the institution of the suit by Bosa. 


Ram, Allah Wasaya transferred the house 
to Mohammad in satisfaction of a debt 
alleged to be due from his father. This 
matter has an important bearing on the 
existence of ill-feeling between the parties. 
Is it likely that Allah Wasaya would have 
transferred his house to Mohammad and, as 
alleged, the only property possessed by him 
to Mohammad, if the relations between the 
twohad been anything but cordial. 
next a. question whether,in view ofall the 
circumstances that have been mentioned 
above, it was not necessary for Mohammad 
who. was ina position to produce the best 
evidenceon the matter to prove that there 
was & debt really due to him from. Allah 
Ditta or whether under the circumstances 
the plaintiff should have been expected to 
prove the negative that no such debt was 
due. 

" [tis for reasons mentioned above that 
I find myself unable to accept the conclu- 
Bion of the District Judge on issue No. 1 as 
binding on me on this second appeal. 'This 
Oourt is bound to accept as final the finding 
of fact arrived at by the lower Appellate 
Courts. It is, therefore, all the more 
necessary for these Courts to give such 
-finding after.a careful consideration of the 
entire important material on the record 
which may have a bearing on the questions 
at issue. I do not wishto substitute my 
own findings in place of those of the District 
Judge as [ am entitled to do under the 
circumstances, but would leave itto him 
to re-hear the appeal and to givea proper 
finding on a full consideration of the evi- 
dence on the record. 

Accepting this appeal I set aside the 
decree of the District Judge and remand 
the case to him with direction to re-hear the 
appeal with due regard to the observations 
made above. The costs of this appeal will 
abide the result. ; 


A x i Case remanded. 
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It is” 


‘liabilities amount to more than Rs. 
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LAHORE HIGH COURT. 
MigC8LLANEOUS First OIVIL APPEAL No, 62 
or 1929. 

October 22, 1979. 
Present:—Mr. Justice Jai Lal. 
TEJA SINGH-—APPLIOANT— APPELLANT 
versus 
BALWANT SINGH AND OTH?RS— 
OnsDITO8S8—HRESP^NDRNTS 

Provincial Insolvency Act (V of 1920),5. 10—. 
Application for adjudication—Dismissal on ground 
of fraudulent transfer, legality of —Proper stage for 
considering validity of transfer. 

An application for adjudication as an insolvent 
cannot be dismissed on. the ground that the 
applicant; has fraudulently transferred certain pro- 
perties to his sons and has not shown them in the 
schedule of assets. : 

If the applicant says he is unable to pay. his 
debts he should be adjudicated insolvent and steps 
oe be taken after adjudication to annul the 
transier. 


Miscellaneous First appeal against an 
order of the District Judge, Gurdaspur, 
dated the 1st October, 1928. 

Mr. Anant Ram Khosla, for the Appellant, 

JUDGMENT.—Teja Singh presented 
an application praying that he be adjudicat- 
ed an insolvent. This application has 
been dismissed by the learned District 
Judge on the ground that Teja Singh. had 
some land which he transferred to his sons 
but over which he is still exercising the 
rights of ownership and as he has not 
mentioned this land in his schedule of 
assets, therefore, he is not entitled to an 
order of adjudication. TejaSingh appeals 


.to this Court. 


In my opinion this appeal must succeed. 
His debts according to the schedule -of 
5,000. 
In his petition he states that his assets" 
amount to Rs. 15 only. This, of course, 
excludes the land which was transferred by 
him to his sons. It is clear that before the 
land can be made available to the creditors 
the transfer thereof by Teja Singh will 
have to be set aside. As Teja Singh 
himself states that he is unable to pay his 
debts this was a fit case in which an order 
of adjudication should have been made, 
After adjudication the District Judge 
could have taken stepsto annulthe transfer 
of his land by Teja Singh. This he muet 
do now. 

I accept this appeal, and setting aside 
the order of the learned District Judge 
send the ease back to him with direction ta 
pass an order of adjudication in the case 
and to proceed with the insolvency pro- 
ceedings in accordance with law. There 
will be no order as to costs of this appeal. 


A. Anpeal accepted, 4 
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i “MADRAS ‘HIGH COUR'T,. . 
r- Otvit Reviston Partition ‘No: 876 or 1928. 
T oy July 19,1929. : s o 
* Present:—Mr. Justice Venkatasubba-Rao 
<~ ‘and Mr. Justice. Madhavan Nair.. 
‘+. VAPPU ROW THER—Dzrenpant— 
= "e. PETITIONER .° 6: 5 5 c 


ar e ' versus. EON. i : 

. SIVAKATAKSHAM PILLAI—PrAINTIFF 

ie 2 | — RESPONDENT. . 

, Limitation Act IX of 1908), “Seh, I. Art. 182 (5) 
—Application for leave to bid and to set off against 
decree amount, whether step-in-aid of execution. 

-An “application' in ‘a pênding execution’ petition for 
© leave :to-bid' and set off the price ‘against the decree 


‘amount -is a step-in-aid. of execution | falling. within : 


E Art. 182 (5) of Sch. I , of the Limitation Act. | . 
a Wabadip Chandra’ Maiti v. Bepin ‘Chandra Pal (9), 
“ followed: - k 


` - 3Petition under s: -115 of Act’ V ‘of 1908, ` 


^ praying the. High Court ‘to revise an order 


ofthe’ District: ‘Court of East Tanjore: at ` 


"Negapatam; in:A.'8.: No.: 278^ 0f: 1926 /pre- 
“ferred: ‘against ‘that of the District 
: Munsif} Mayavaram, in E. P. No. 387 of 
: 1926; in S, `O. No, 1907 of 1914, Sub-Court, 
"Mayavaram. ` ME rre 


Dr..V. K-John.and.Mr. S. Panchapakesa 
Sastri, for. the: Retitioner. 2E T 
JUDGMENT. 
Venkatasubba- Rao, J.—The point 
to decide is, is the execution application 
in time? That would depend upon, whether 
the previous application was for taking 
some. étep-in-did" df. ‘exécution.::The pre- 
sent ‘application was within:thréee.-yéars of 
the previous one and wevare, therefore, to 
determine whether the latter ‘was an ‘appli- 


|. = @ation. to take some step within. the mean- 


ing ‘of Art..182: of the. Limitation ‘Act. ' 
‘The lower Courts:have: held in favour 
of the decree-holder.. He is not here re- 
:presented: but ‘Dr.i V. K, John who appéars 
for the .judgment-debtor has. drawn our 
.* attention “to: nuhierous' authorities “6n “the 
“point: T may ‘mention ‘thatit wasin ia 
„pending execution : petition | that the ‘pre- 


„vious: application was; made. . That-appli- - 


cation was for leave to bid and to set, df 
. >the price: against the decree'amouünt,. .. The 
4jqüóstion, ja, does such an application fall 

within Art. 182 (5) of the Limitation Act? 

On.this‘point there is no. decided case 
~of. the: Madras High Court. "The .test.in 
«such. cases has been laid down in Kappu- 
. swami ‘Chettiar v.:‘Rajagopala Iyer (1) and 


, it. has been -approved in the subsequent 


"' 4) TO ind. Cas. 321; 45M. 466; (1922) M. W.N. 
7115; 42 M, L-J..303; 19 Le W. 348; A. Ld: 1922; Mad, 
UO) MOLSTOO OET | 
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decisions:in Krishna Pattar v. Seetharama 
Pattar (2) and Kasifi Mahammad 'Hamidu- 
 din-v, Mahammad Ghouse. Sahib (3). The 
"Artiele'says that the ‘application must be 
“to ‘the proper ‘Ootirt ‘to take somé’step-in- : 
“aid of execution.’ First, is the step in 
“furtherance of execution? In’ other words, 
‘does it advance execution ? Secondly, is the 
` Oourt asked to take that step? In apply- 
: ing this‘test, there has been great difficulty 
“and divergence of opinion. Let us examine 
“if ‘an-application for mere leave to bid is 


“a step within the meaning of the Article. 


` Our ‘attention-has not been drawn to, any 
Madras case on the point; but ‘it has been 
-held by the’ Allahabad and Bombay High 
' Oourts"that an ‘application ‘of that kind ‘in 
such astep. See Bansi v. Sikree Mal '(4), 
"Dalél Singh v. Umrao Singh (5) and. Vinayak- 
- táo Gopal: Deshmihhv. Vinayak Krishna (6). 
In the:second of ‘these cases,.. the ‘learned 
^Judges'observe thüs : meat E. 
"The fact that a decrée-holder is pre- 


"pared to bid for propérty. and is : anxious 
«to: purchase x* b os o e Le X 


ag trey 


: Nandi (7) Banerjee, J., thus states hig'red- 
:Son.for that view: MA 
“An; application to the Court: by the 
‘decree:holder to.give him leave to bid ia 
‘tO my mind an application ‘to‘the Court 
„to take some step, that is; todo something 
which :would aid .execution; that-is; make 
it. effective by securinga higher price for 
¿the property to ‘besold.” . AE i 
In Hira Lat Bose v, Dwija Oharam Bowe 
“Bose (8): Mookerjee, J., while‘also being ‘of 
„the opinion, that;such an-application ‘may 
be a step-in-aid, observes that ‘the rule ip 
not an inflexible one-and it may depend 
(2/98 Ind. Oas. 156;:24 L: W. 488; 51 M. L. J, 480 
A. LR. 1926. Mad. 1178;50:M. 49, ` | 
(3) 98 Ind. Cas: 163; 24 L. W. 498; 5LM. L, J. 489; 


A. I. R. 1926-Mad.1197. 
(4) 13 A. 211; A. W..N. (1890) 230. 


` (5) 22 A. 399;-A>W. N. (1900) 129. 
(6) 21 B. 331. (E 
W. N. 25 ~ Eee cA 


(7) 30 0. 761; 8 O. W. 1 - 
Ü 100, W, N. 20953 O. I, J. A0, ^*^ 7: 4 
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upon circumstances whether an. applica- 
tion for leave to bid is or is nota step, 
within the meaning of the Article, While 
I am disposed to agree with the decision 
in Dalel Singh v. Umrao Singh (5) the point 
,does not now really arise in that form. 
In the present case, the application for 
‘leave to, bid is coupled with that for 
leave to set off. Such an application, it 
has been held in Nabadip Chandra Maiti v. 


Bepin Chandra Pal (9) fulfils the require- : 


ments of the Article. This is the only 
decided case’ on the precise point involved 
in this petition and I see no reason to 
dissent from-it.. Dr. John contends that 
the Court iù such cases is merely invited 
to make an order and not to take some 
step. In one sense, this. is perfectly true. 


The learned Counsel contends that the ` has not been decided n this Court, but.it 


step which the OCourt.is asked to take 
must be something like attaching or selling 
property. I am not prepared to place this 
restricted -view upon the words. In 
Desireddi Yellamander . v. Sekhakollz 


. Pitchatah (10) Oldfield and Napier, JJ., ` 


have held, that a wide construction must 
be placed on the words “step-in-aid of exe- 
cution” in Art. 182, Indeed, to accept Dr. 
John's contention would be against the 
ratio, decidendi adopted in several cases 
including those of our own High Court. 
"The civil revision petition fails and is 
„dismissed, b y | 


Before closing, I may remark that the 


decided cases on the subject reveal an 
extreme conflict of view;:while they fail to 
disclose 
. uncertain that it leads to the spending of 

efforts in barren and fruitless discussion 


and a good deal of time of the Court is . 


thus wasted. Such. a large body of 
case-law has now grown upon the point, 
that the Legislature may well with the aid 


of the decided cases, catalogue the appli- : 


cations, which, in its opinion ought to 
serve as steps in-aid of execution. This 
is asuggestion I venture to make with 
a view. to make tbe law more certain, for 
certaintly, especisliy in the law relating 
to. execution, is essential, SE fd 
‘Madhavan Nai», J.—I do not desire 
,in this case to expiess any. opinion on the 
question whether an, application for leave 
to bid at an auction will bea Btep-in-aid 
of execution within the meaning of Art. 
182 (5) of the Limitation Act, It may be 


(9) 12 €. W, N. 621, - TI M 
(0) 36 Ind, Oam 88; 1 La We 803, 


O.M, SUBRAMANIAN V. 6. APPADURAI MUDALI, 


even a principlé. of general or. 
uniform application. Thé ‘wording is so`... 


Appellant. > — 
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possible. to argue on the.strength of the 
decisions of this Court and according to 
the principles mentioned in Kappuswami 
Chetiiar v. Rajagopala Iyer (l) and. in 
Krishna Pattar. v. Seetharama Pattar (2), . 
KasifiMahammad Hamidudin v, Mahammad 
Ghouse Sahib (3) that such an application is 
not an application asking the Court to take 
a definite step in furtherance of execution. 
In this case, whatever view we may hold 
about thé nature of such’ an application, 
it is clear that the ‘execution ` application 


. contained a request that the decree-holder ~ 
. should. be permitted to set off the purchase 
‘money against the decree amount. 


This, 
in my ‘opinion, isa request’ to the Court 
to take a step effectively furthering the 
execution of the decree, The precise point 


bas been decided in Nabadip Chandra 
Maiti v. Bepin Chandra Pal (9) that such an 
application is a step-in-aid of execution. 
lam prepared to follow - this decision: I 
would, therefore, agree with the opinion of 
the lower Court that the application in 
question is a Btep-in-aid of execution and 
dismiss this civil revision petition. 
V, N: Y, Petition dismissed... 


* 
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MADRAS HIGH COURT. - 

Ong1GiNaL:SipE APPEAL No.3z or 1929. - 

| .- 7. October 17, 1929. E 
Present:—Justice Sir Vepa Rame- 

sam, KT., and Mr. Justice Cornish. `: 

O: M, SUBRAMANIAN-—PLAINTIE? °° 

— ÁFPSLLANT ^ ` T 
-—- E versus . EES 
G' APPADURAI MUDALI AND ANOTHER 
— DzrENDANTE— R' SPON DENTS. i 

Madras High Court Original Side Rules, O.V I, r: 1, 

cls, (b) and, (c) —Decree on confession of judgment 
before trial—Vakil's fee, caleulation of © `.. 

The words ‘disposed of' in O. V1, r. 1 (c) of- the 


AE Original Side Rules mean adjudication after 
trial. 


Where a decree is passed on confession of judgment 
though ata ‘late stage but before the trial is complet- 
ed, the scaleof Vakil's fees ought.to be that under 


cl.. (b) of x. 1 of O. VIL ' 


. Appeal .irom an order of Mr. :Justice 
Kumaraswemi Sastri, dated the 28th: Feb- 


‘ruary, 1929, and passed. in the exercise 


of the Ordinary Original Civil Jurisdiction 
of the High Court in O. 8. No, 165 of 1928, 
Mr S. Krishnamurthi Aiyar, for the 


t 


Mr T; D. Srinivasachari, for the Respond- 
ae a A 


1 
~ 
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J UDGMENT.—The rules are no doubt 
inartistically framed but they have been 
interpreted vide , Official Trustee of. Madras 
v. Chavulab Kamalamma (1) where *disposed 


of is construed to mean adjudication after 


‘trial, Ifthe words mean disposal in’ any 
manner whatever the words following are 
unnecessary. "We have got here a confes- 
sion of judgment though at a very late stage 
and cl, (6) applies; and cl. (b) on its. face 
is not confined to cases which have. not 
reached the final disposal board. 

If the result is somewhat unsatisfactory 
it is matter fur recasting of the rules. 

The lerned Judge ie right and the appeal 
16 dismissed with costs. 
VAN. Y. Appeal dismissed, 

(1:98 Ind. Oas. 876; 24 L. W, 808; (1926) M. W. N. 
867; As I. R. 1926 Mad. 1214. 


- > 
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MADRAS HIGH COURT. 
- OLVIL APPEAL No. 47 oF 1925. 
“March 26, 1929. 
Bam — Mr. Justice Od gers and ` 

D^ Mr. Justice Wallace. 

P.L. S. Frem, COLOMBO, THROUGH 118 

^ PARTNER P. L. 8: LAKSHMANAN 

|  OHETTY—PLAINTIFF— APPELLANT 

~  Mersus ` | 
M R. M. 8. SULAIMAN-—DEFENDANT— 

j ~ RESPONDENT. ` 

Civil Procedure -Code (Act V of 1908), s, 18 (b)— 
Foreign judgment, what is—Decree nisi and absolute, 
against. absent defendants under ss. 89 and 86 of the 
Geylon Procedure Code, whether decision on merits, 

imasuit on à promissory note in the District Court 
of Colombo, Ceylon, the defendant did not appear on 
the day of hearing and the plaintiff filed affidavits 
and moved that decree nisi be entered in terms of 
the prayer ofthe plaintiff against the absent de- 
fendant and the Court entered decree nisi under s. 85 


of the Ceylon Procedure Code and notice of the dec- ` 


ree wasatiixed tothe defendant's residence and no 
appearance having been made, a decree absolute was 
passed ander s.t6ofthe said Code. In asuit ina 
British Indian Court on the said judgment: 

Held, that the decision was not given on the 
merits and did not satisfy the requirements of'a 
foreign judgment greek: 18 (b), Civil Procedure 
Code. [p. 581, col. 2]: 

- Arunachelam Chettiar v. Muhammad Salihu Mara- 
ayan (1), followed. 


` Appeal against a decree of the Oourt of 
the Subordinate J udge, Sivaganga, in O. 
No. 116 of 1924. 


Messrs. B. Sitarama Rao, K. Rajah Aiyar. 


and K. S. Rajagopalachari, for the Appel- 


lant. 
Messrs. M. Patanjali Sastri and K. 


Umamaheswaran, for the Respondent, . , 


P, L. 8,-RIRM,-COLOMBO t. SULAIMAN, 
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JUDGMENT.: `` 

Odgers, J.—These A Äppel 
No, 349 of 1924 and Appeal No. 47. otf 1928, 
were originally heard by myself and Curgen- 
ven, J., but owing to the latter's illness 
before heleft the Court lastyear we were 
unable to deliver our judgments. In the 
meantime an informal application was made 
to me which is now put in the form of a 
petition that we should ask Mr. Brooke 
Elliot a member of the Oeylon Bar to 
either appear as an amicus curiae or as 
a witness to help us in the elucidation 
of the Ceylon procedure in this case, as 
contained in the Oeylon Procedure. Code, 
We have given very careful considera: 
tion to this request and we are indebted 
to Mr. Brooke Elliot for so readily plac- 
ing his services and knowledge at our dis- 
posal. But we consider that the only way 
in which Mr. Brooke Elliot could be of 
any real assistance would be if he were 
asked his opinion as, to the very question 
that we have to decide. An. expert in 
foreign law is called, as I understand it, 
to state what the law of a foreign country. 
on a particular point is; an Advocate of 
the Scottish Bar is often called as a witness 
ia the English Courts to explain the law 
of Scotland on any particular. point that 
arises, But in this case, we have the law, 
laid down for us in a particularly elaborate 
manner. in the Ceylon Civil Procedure 
Code and it appears to me that it is our: 
duty to interpret that -Code as best we ` 
can and that weare not entitled to rely. om 
any outside opinion, however, eminent as to 
the interpretation of that Code. 

The plainti& brought O S No. 116 of 
1924 in the Court of the Subordinate Judge 
of Sivaganga. On the 16th December, 
1924, an ex parte decree was passed in the 
suit on a foreign judgment of the District 
Court of Colombo against defendants 
Nos. 1 and 13in thesuit, On the 13th March, 
1926, 13th defendant applied to set aside 
the ex parte decree and sueceeded. The 
2nd defendant is now the contesting defen- 
dant before us, The learned. Judge. on 
this application held that the 2nd defen- 
dant only became. aware of the decree on 
the 16th February, 1926, and that. his 
application was, - therefore, - witbin time, 
We were at first inclined to go into the. 
facts to see if the learned Judge's order’ 
could be sustained-on this point; but in 
this case the most important question that’ 
arises is 88 to whether this isa decision 
on the merits. On the 30th May, 1917, tha 
guit was filed. "We have thejournal under : 


NG 
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8. 105, Oeylon:-Oivil: -Procedure Code, 
‘printed, . It is contended that "because: an 
affidavit is apparently put in, the decision 
“IB. one on the merits, although the defen- 
dant was ex parte, The- suit was ‘against 
‘14 defendants of whom only the lst and 
‘13th-defendants were ex parte, On the 
4th July, 1921, Mr. Kondayya' moved for 
an: ex parte trial as against the Ist ‘and 
l8th-defendants; This Was allowed ‘and 
the-trial fixed to the 15th July. On the 
19th ‘September; 1921, Mr. Kondayya filed 
an affidavit'and-móved-tliat decree misi 
be entered. Decree nisi was issued on the 
lith ' November, 1921. "The: affidavit’ was 
filed’ onthe 15th September, 1921, and 
sets out the: fect that certain ` promissory 
notes ‘and. a ‘chéque were dishonoured and 
that the defendants are jointly'and séverally 
liable in thé sum of Rs. 9,500 &nd add. 
The: journal states that on the 19th Septem- 
ber, : the day: fixed -for-the hearing the 
plaintiff :appeared'" and that the ist 
defendant and the 13th defendant did 
not “-appéar, though “they “were ‘duly 
Berved,'as by ‘the ‘affidavit of the process- 
server appears. Reference iust be shortly 
made:to the'próvisions ‘of thé Ceylon Pro- 
cedure Oode. The Ohapter-relàting. to 
default-:of appearance is'Ohàp.' XII,’s: 85 
8&yB: -- | u aM 
“Ht the defendant ‘fails to appear: on the 
day fixed” for"his appearance and answer, 
.orif he fails tó-appear-on ¿the day ‘fixed 
for the'sub&equeht filing of his answer: 
or for "the! filing ‘of the: replication, or on 


the:.day- fixed for the hearing of the action, .. 


and if the Court is ‘satisfied by affidavit 
of tlie process server stating the facts and 
circumstances of the service or otherwise, 
_ that the’ defendant has been ‘duly served 

with ‘summons, or has received:due notice 
of the day ‘fixed for subsequent Aling -of 
answer, or of replication or of the day 


fixed for the hearing of the action, as the. . 


‘case may be, or if the defendant shall fail 
to ‘file his.answer on ‘the day fixed there: 
for, and .if ontlie'oceasion of such default 
of: the defendant the plaintiff appears, then 
the Court shall proceed to hear the case 
ex parte and to pass a decree nisi in favour 
of: plaintiff in the Form’No: 22 in the 
Second: Schedule hereto or to the like effect, 
and shall thereupon issue to the defendant 
&:noticé of such decree. Such notice shall 
be served: personally ‘unless the Court for 
sufficient reason to be a&signed by it, direct 
some other mode of'service.”' ` ve 
r. etérence may also ‘be made to the words 
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_ “No "appeal shall lie against any, ‘decree 
‘nist or absolute for default.” “Section 90 
says: "In the case of ‘an.dction where there 


are more’ defendants ‘than one, the” Court 


shall not'be obliged’ to pass a decree for . 
default against a defendant for ‘failing to 
‘appear at’a stage of the action; ‘provided 
that one defendant atleast appears at that, 
Stage against whom the aotión “must 
proceed.” .— | ^ ^7" s de 
` It is alleged that the affidávit printed af 
pages ofthe appellant's documents was. used 
ab the' hearing ex pdrte and that that con- 
stitutes a decree on the merits: ` We have 
no judgment in’ the case ‘and the only 


- affidavit referred to in the order quoted 


above is that of the process-server.. , Under 
8.80 it would seem that the ‘Oourt ihas-no 
option but to give a decree for the plain- 
tif, the defaulting-defendant being left 
to his remedy of moving to set aside the 
decree nisi if he can. Ohapter XII makes 
no reference to affidavit evidence which 
is only -by:s, 179-to: be- allowed by the 
Oourt for. sufficient reason. The ‘affidavit 
relied on does.not appear in the journal 
and it is not explained under. what. provi- 
sion of law it has been used. It may be 
that itis the. practice-of the Colombo Courts 


to use affidavits of this kind before order- 


ing the i8sué of the decree nist “but in the 
absencs of any evidence on thé point it 
seems...to me: that: the: affidavit. in- -ques- 
tion Gannot be relied upon to make this a 
decree on, the merits,. There i8.no judg- 


ment'whatever. - . : ...«. 


A nóther:possible'explanation is «hat this 
suit: though begun ‘as a regular’ suit; and 
we know that all the defendants. but-two 
originally appeared and filed answérs—was: 
after-the dismissal ‘of the’suit ágainst/theémr 
eunverted -into ’a -sumimaty suit and it will 
be remembered “that in summary ‘duits:an 
affidavitis required. Lys ATR cu op 

‘Another -question ‘raised in: this“ appeal 
has been ‘already referred to, viz, Whether. 
these defendants ‘had notice, of this. par- 
ticular decree. The 2nd defendant:states 
that-he was not Served -with‘any -summons 
and was only aware of the decree ^ passed 
against him on 'the 16th’ February, 1926. 
This becomes important in considering 
whether he' was within time in making 
his application: “to set aside ‘the ex parte. 
decree.. He further says he was. employed 
in:Golómbo ‘forthe last two years and 
came to Tondi, the village'in question, om 
the 28th of January, 1926. The agent of 
the plaintiff on the’ other hand says that 
this defendant--came - to ~the village 0 


< 
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Tondi a few days. prior io 28th J BDUBTy :. 
1920; The, Oourt- mins came to Tondi on. 
the’ eve of ,his marriage, the.. deféndant . 
remaining in: ‘Concealment. . A. resident of” 
. Tondi, . Madar. Shaik ` Ali, says. that, .fhe.. 
marriage ‘of ‘this defendant was celebrated- 
secretly, because: even. at.the end of. Jánu- 
ary. he. was aware: of the. Warrants out for. 
his, arrest, There i is a Conflict ‘of evidence ` 
about this “matter and: ii.is evident that. 
the: amins found: ‘themselves in an hostile 
atmosphere in, this village. and wired to” 
the Subordinate. Ji udge,to know what they . 
were to.do asthe defendant was abscond-. 
ing inside the house. ‘They asked for Police. 
bundobust from Tiruvadani as the outpost: 
of Tondi did not: seem 1o-be able or. willing. 
to.help them, It is, of.courBe, thé law that. 
the defendant. must. know. exactly what. 
décree.and.for what amount.is being | execut: 
éd against. him and, while it is quite, likely. 
that. he knew: that . the amins. were.in the 
Village: to execute: this „particular , decree. 
it is possible | that'as, he W88 a nian involv-. 
ed . in. circumstances, he, was not: Sure what 
particular decree it. was that, was Bought: 
to. be executed. This question really ' be-. 
comes of no importance in. the view that. 
I have taken that this decreé i is hot one , on. 
the merits. : 

This- is admittedly. a decree for default 
and‘not a.decree on the merits, cf. Ceylon. 
Givil Procedure}Code, se. (703 ‘and 405. T here- 
fore, it, may be. argued with reason that: 
an affidavit is not a distinguishing mark 
of a regular hearing. on thé merits and that 
exactly*the sanie materials are placed be- 
fore the Court in'a case’ of this ‘kind as 
in the: ‘summary, procedure... There i is also 
the: fact that, there is ‘no. judgment. bat 
merely a. decree i in this matter, which. sup-. 
ports the view that it is not a decree on. 
the. merits. , 
that this appeal fails and must ‘be dismissed 
with costs. 

‘While . this judgment. “was under. con- 
éideration, ` we have been. ‘referred to two, 
reported Ceylon decisions.: THe first. is 
Vol.6 of Notes of^ ‘Cases by Mr. K.. Balas 
singam “and is at page’ 17 of that volume, 
The learned Jud es, there held that atan ex 
, parte ‘hearing: it was necessary for plain- 
tiff to give such’ evidence of the material 
averments' as would. enable the. Court’ to 
pass a. decree. The Judges. held.there had 
been, no: hearing’ at’ all’ as all the. plaintiff 
said was "I.have' actually sustained, the 
damages claimed and nearly half.the claim 
was for pain of mind: and body.. It.was also 
doubtful “ ‘such: “damages could be 
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tiff has.a case. 


In “this view, I am of opinion © 
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cun 7 The -other case- is - report- - 
| ed. “the. 3..New. Law.. Reports, - 
' (Qeylon), 34 and. was,a.case of 1897..It holds:. 


‘thatthe plaintiff, must make .out.a prima . 
facie, case and that the J udge is not:bound., 
to ;pass, a, decree till-he is Batisfied.: He: 


may grant an. adjournment to enable plain-.. 


tiff to. repair-the defects-in his evidence-and.. 
which, may. seem.a strange. proceeding to.us.- 

here.. The.Judges refer to the old practice. 

of. allowing. the. defaulter- defendant; to. 

appear and: examine .plaintiffi in. order: to. 

make the. Court. dissatisfied with-the plains. 

tiffis case. This: is no longer. allowed. but. 

the.Oourt must still be satisfied: that plains 

This is reasonable. Sup- - 
pose, 4 sued. B. for. the price of a coat 

and claimed Rs. 10,000 (ten: thousand)... 

The,case is.ex parte, It may: well’ be.that 

the Court would. not be satisfied without. 

proof of the truth of the plaintiff's:claim; i:e,. 
that: the. coat is worth. ao. much;. I am: 

not satisfied . that this. would- make. it E 
decree on. the merits, The Geylon . case. 
cited seems peculiar as. there seems.- to. 

have. been a judgment. We. have. none: 
here and, in my.opinion; this case. has. nOr 
bearing on. the present. 

Wallace, J.—This appeal. is against. 
the decision of the; lower. Court, dismiss- 
ing, as against the 2nd defendant: ‘the: 
plaintiff's. suit; the plaintiff appeals... The . 
guit is based. ona foreign judgment, namely. 
the decree. in O. S. No. 47816 of 1917. on. 
the file of the, District Court, Colombo. , 
It was a. decree. based. on. certain pro-; 
missory notes and hundies. "The plaintif.. 
has sued. upon. this. decree. in. the. Court. 
of. the Subordinate. Judge of. Sivaganga. 
to recover. the sum. of. Rs. 15, 000 now: ; 
said to be due under it. 

The first..and,. to mind,, the ee im-. 
‘portant contention is whether that, foreign. 
judgment. satisfies the requirements of s. 13. 
(b). of the Oivil Procedure. Code ; .that;ia,. 
is it a. judgment given on. the. merits of - 
thé case?. The Subordinate Judge-has held: 
that: it was. not, on full. consideration, I; 
agree. with. him. 

. The journal; which is the. diary- in- the. 
guit O. S. No. 47816 of 1917 maintained. 
in the District Oourt, Colombo, is. ex. 
hibited and discloses the following. facts... 
The present respondent was. one, of the-. 
several defendants there, he- being No. 13;. 
All the defendants to the. suit were Sery». 
ed and several appeared on the. 12th., 
August, 1918, the date fixed for trial, but: 
this deféndant did not.. The Districf Court. 
proceeded... to um. the. case against. those, 


ec 
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against - those absent—a procedure per- 
mitted by the Ceylon 'Oivil -Procedure 
Oode. Thetrial against those present was 
held up till a connected case was dis- 
posed of in November, 1919, and was 
fnally dismissed on the 27th ’ May, 1921, 
owing to the plaintiff having taken no 
steps. “On the 7th July, 192], the plain- 


tiff appeared ‘to ask for’ the case- to be 
proceeded ex parte against those'defen- 


dants who did not appear including the 
‘present respondent. After two adjourn- 
ments, the case was taken up on the 


19th September, 1921, and the entry 
in the Journal, (the mesning and 
the implications of which we have to 


consider) is : 

“Mr. O.T. Runden (that is, the plain- 
tiff's proctor or Vakil) filed affidavit and 
moves that decree misi be entered in 
. terms of the prayer of the plaint against 
the lst and 13th defendants,” and the Court 
eutered decree nisi and on the llth Nov- 
ember, 1921, notice of the decree nisi 
having ' been: affixed to the defendant's 
residence and no appearance made:a decree 
absolute was passed. It is on that decree 
absolute that the present suit is based. 

The question is whether the entry of 
the 19th September, 1921, imports that the 
case was heard and judgment given on 
the merits. The procedure followed is, it 
is conceded, that laid down for the trial 
of regular suits by Chap, XII of the Ceylon 
Qivil Procedure Code. Section 85 is the 
section particularly applicable. On the 
non-appearance of the defendant, the Court 
shall, if the plaintiff appears, “proceed to 
hear the case‘ex parie and pass a decree 
nisi.” Does the phrase “shall proceed to 

hear the case ex parte" necessarily; mean 
that the case was decided on the merits? 
. Iam unable to hold so. Hearing a case is 
merely attending to a case, taking it up 
for further proceedings. Dates are fixed 
“for the “hearing of an action” after the plead- 
ings have been put in: See ss, 84 and 85, 
“Hearing” appears to me nothing more than 
taking the case up for trial. Even a decree 
nisi. cannot be passed until the case is 
taken up for hearing and heard. That it 
does not necessarily imply the taking of 
evidence is indicated by ‘the mandatory 
character of the section— "the Court. shall 
pass; a decree misi". That the passing of a 
decree ‘for default is mandatory is clear 
from & 90, which enacts that. if all the 
defendants in a‘case do not fail to appear 
baut<some de. appear, then: the decree -for 
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default is not immediately obligatory on the 
Oourt. The present case is obviously govern- 
ed by 8, 90. The decree for default, against 
those defendants who had not appeared 
was postponed until the trial of the case 
against those defendants, who had appear- 
ed, was closed, Tie. reasonable interpreta- 
tion of &. 85 is that the passing of a decree 
nisi is not à decision on the merits of the 
case but isa penalty, for default of appear- 
ance. 

It is argued that the fact that the plaintiff g 
proctor is said to have filed an affidavit, 
which is said to be the affidavit printed on 


. page 3of.the documents before us and. 


appears to be a reduplication of the plaint, 
implies that the Court called for evidence 
and accepted. the affidavit as evidence on 
which to base its decree. Weare asked to 
infer from the fact that the. affidavit was 
present that the Court called for it and 
used it as evidence, but the provisions of the 
Oeylon Code lend no support to this pro- 
position. The general section relating to 
proof by affidavit is s. 179, which says that 
the Oourt may, for sufficient reasons, order 
that any particular fact be proved by 
affidavit. Section 437 clearly implies that, 
except in an action of summary procedure, 


affidavits which are to be evidencein a case " 


must be called for by the Court on specific : 
order. We are not shown anything here to 
indicate that the Court did so order 
evidence to be given by affidavit. There is 
nothing to show that the Court called for 
this affidavit or used it as,.evidence. There 
is In fact; and itis a strong point against 
the plaintiff, no judgment or statement of 
reasons for the decree, nothing to show 
that the Court directed any attention to the 
merits of the case, When the Court has 
taken evidence and decides on evidence it 
must write a judgment: See ss. 184 and 187. 

There are other indications that a decree 
nisi passed under s..85 and ‘a decrees 
absolute which follows unders. 86 are not 
decrees passed on the merits. For example, 
88. 86 and 87 speak of each of these decrees | 
as decrees for default. Presumably this is 
of deliberate purpose. No appeal against 
either is allowed (sée 8.87) and if the. 
decision was on the merits, one wouid 
naturally,expect an appeal to be allowed. 
Again s. 87 provides for these decrees being 
set aside by motion, but what the Court haa 
then to. consider is not the merits of the 
Controversy in the suit but the merits and 
demerits of the defendant’ s failure to appear. 
Bo id the present case, the decree nisi was 
evidently passed not on the affidavit but ón - 
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the defendant's failure to appear. It is clear 


that the procedure in’ Ohap.. XII doesnot ` 


anywhere? contemplate a decision upon the 
meritsofthe matters in issue in the suit. 
The form of the: decree nisi No. 22 ‘affords 
no hint that the merits of the matters in 
issue in the suithave been considered. It 
appearance, | 
The plaintiff has based an argument on 
the wording of the summons issued to the 
defendant. in a regular suit procedure as 
contrasted with that issued in an action of 
summary procedure on a liquid’ claim. 
These are forms Nos, 16 and 19 respectively, 
found at the end of the. Ceylon. Civil Pro- 
cedure Code. Form No: 16 says that in 
default of appearance “the action will be 
proceeded with and heard and determined 
in your absence.” Form No. 19 says that in 
default of appearance, ‘plaintiff will be 


is a decree purely. because of the default of 


entitled to obtain a decree. But these forms - 
must be read in conformity with the Code 


itself and there is no reason why we should 
read more intothe words “hearand determine’ 


than give the case a hearing and bring it to 


an, end. | 
‘Lam. satisfied for the above reasons that 


there wasin the District Oourt, Colombo, 


no decision on the merits. The point is not 
without ‘authority in this Court. A very 
similar case is reported as Arunachalam 
Chettiar v. Muhammad Salihu Marakkyar 
(1), where’ Kumaraswami Sastri and Curg- 
enven,JJ., held that the decision was not 
on the merits, following the Full Bench 
judgment of this Court in Mahomed Kasim 
& Co. v. Seeni Pakir (2), and the Privy 
Council ruling in Keymer v. Viswanatham 
Reddiar (3). M ! | 

As the suit fails on this point, it is 
unnecessary to go into the other points 
raised by the plaintiff, namely, whether he 
‘is entitled to plead. here that the lower 
Court was inerror in setting aside the 
ex parte decree. which he had obtained 
against the respondent and whether the 
respondent's application to set aside that ex 
parte decree was out of time.- ur 

: I may just briefly note here that an applica- 
tion was made to us by the appellant to 
examine, for the purpose. of elucidating 


No 107 Ind. Cas. $10; 26 L. W. 803; A. I. R. 1928 Mad. 


(9) 100 Ind. Cas. 555; 50 M. 261; 52.M.- L. J. 240; 29 
L. W .307; A. I. R. 1927 Mad. 265. 

(3) 38- Ind. Cas. 683; 40 M. 112: 15 A. L. J.92; 21 
ML. T. 78: 32 Mil. J.35; 5 L.'W.. 342; 19 Bom. la 
R.:208; 21 O. W.:N. 358; 25- C. L. J. 233; 10..Bur. L, 
1.175; 44 I. A. 6 (P. O). 
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the ‘procedure -in the District Court of 


Colombo, a learned Barrister of this Oourt 
who has practised there, but I really do not 


:8ee how an examination of this gentleman 


would assist us to decide the present case. 
Even if he were able to say that in certain 
cases the District Oourt did adopta pro- 
cedure which involves a decision on the 


. merits, it is incredible that he will be able 


tosay thatit was the inveterate habit of 
that Court to decide all such cases on the 
merits: and that there could not be any. 
exception tothat practice, thatin fact the 
District Court of Colombo and every District 
Judge in it invariably, as a matter of 
uniform rule, recorded decisions on the 
merits in all cases under s. 85. If the 
appellant had wished to produce' before us 
information which would enable us to decide 
in aclearer fashion what the exact procedure 
in the District Court of Colombo was and 
what the meaning of the particular sections 
of the Civil Procedure Oode cited before us 
is, as laid down by the Supreme Court of 
Ceylon, it would not have been difficult for 
him to produce before us reported rulings 
of the Supreme Oourt on the points ‘at 
issue in thecase but no attempt has been 
made to do this, when the case was argued 
at the Bar. ss: | ; E. 
Since that argument appellant, has by 
letter called our attention to two reported: 
cases of the Supreme Court of Colombo, 
It is not necessary for us to post the case 
for further argument on these, as they do 
not seem to me to arise from: his point. 
From the ease reported in Balasingham'g 
Notes of Cases, Vol.V, page 17, it appears 
that there muet be an ex parte hearing of 
plaintiff's case before a decree nisi can be 
passed. It was held that there had been no 
such hearing and the decrée nis: was, there- 


- fore, vacated. From thecase reported in 3 


New Law Roporis 34, itappears that though 
a defendant appears at the ex parte hearing, 
he cannot plead because he is in default. In 
both cases, it is clear that the hearing is not 
a trial on the merits of the matters in contro- 
veray. Asstatedclearly in the latter case 
the defendant's objections to plaintiff's case 
«could not be tried until pleaded by the 
defendant who was wilfully in default," The 
decision, therefore remains a decision ‘for 
default of appearance, and not on the merita 
and it is clear, as I have pointed out from 
s. 87 that defendant may, at any later stage, 
for good reasons shown, have the decree for 
default set aside and the case tried on the 
merits., In other words, the decree sis? and 
the decrée absolute under 88,89 and 86 are 
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not decisions,on the merits. I would, there- 

for, decline to interfere . and. dismiss the 

appeal. with costs, . - TOME 
WNW. 0. Appeal. dismissed: 
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(4).that the compromise decree: far from- putting an, 
end tothe-right-to redeem, was passed on the basis, 
that the mortgage right should subsist, and 2 sepa- 
me suit. for redemption. properly lay. [p. 596;:col. - 


) 


Section 60, Transfer of. Property Act, does not:per-. 
mit parties to contract themselves out ofits provisions 


.' and-the proviso tos. 60 which refers to theextinguisli- - 


t 
ee < 
` 

. 
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MADRAS, HIGH COURT.. 
' OTVIL. AEPRAL No.. 406 oF- 1924, 


-e ; October: 3, 1929, 
--: Přesent:—J ustice.Sir Kumaraswami. 
Sastri, Kr., and Mr. Justice Pakenham , 


l Walsh. | l 
K. AMBU NAIR—Dzerenpanz. No, 1— 


` 


APPELLANT 


versus, 
E.C. KELU NAIR AND ANOTHER— 
.PLAINTIFFS— RESPONDENTS,  - 
Transfer of Property . Act (IV of. 1882), s, 60— 
Redemption—Clog—Suit by ` usufructuary mort- 
gagee for.' possessión—Comproniise. decree—Posses- 
ston- of i mortgagee, character of —Provision for rights 
of, mortgagor and. mortgagee to be. worked by execution 
Execution application, ^ dismissal’ of, 7 
barred. by  limitation—Separádte' suit maintain- 
ability of: - ; de 
Under. the terms ofa document purporting to be 


not given. The mortgagee thereupon sued for re- 
covery of possession which’ was wrongly withheld and 
for an alternative relief for sale if for'any reason 
possession could not be given. ` A compromise. decree : 
was -passed by which the mortgagor was to pay the 
mortgage amount inthree years, the 
düring that period to remain in possession on pay- 
ment ofa fixed quantity of paddy: and in. default 
ofpayment.of. the amount within the prescribed 


period, the mortgagee. was to` take possession by l 


taking out execution and when, he' took 
in’ that manner the: mortgagee ‘was to 
possession on-payment of the amount at the Vishu 
month.of.any year.andthe rights of. both parties 
were to. be worked out in execution. There was default 
in -payment and the mortgagee took possession and 


i An ap- 


Possession’ 
relinquish 


was in such possession for over 12 years, 
plication bythe mortgagor for redemption: 
of execution was: dismissed as being: barred by time. 
Tn a separate suit .by. the. mortgagor. for redemp- 


tion: 

Held, (1) that the'parties when they entered into 
the rajinama ‘did not agree that there Should be an 
clog :on the equity of redemption or thatt 
should be barred in three years when the law allow- 
ed 60 Ar a a TA qe that they did, such: 
a Clause wouid be void as aclog on equiti Š 
tion; [p. 591, còl. 1.] M E 

(2) that.the intention of the: parties.in the 


. bed ri 
suit. when they entered into the compromise’ wea 
clearly, to. keep the mortgage. alive, that possession 


was taken under the mortgage and the Parties never 


intended that the equity of redemption should be, 


lost if the mortgagor did not re- 
money in three years; [p. 592, co] i 
,(3) that s. 47, Oivil Procedure Code, was. no bar. to 


ux 


= ee 


the maintainability of the suit, [p. 993, coL 2] |. 


* 


as being.. 


mortgagee wag. 


by! way ` 

y 
he equity. 
PT the ‘ mortgage 


>; fallen’ into. arrears óf rent’ the ‘Ist defend- ' 


^ ment of the right by act of the parties mast bean act’. . 


. subsequent: to the transaction. ‘The fact that an-ille-.- 
gal term in an agreement is by Gonsent of -parties | 
embodied ina consent, decree could not. make that 
term enforceable nor couldit be a-defence in a sub- | 

 Sequent'suittoredeem.. [p. 592,001. 1] — . . | 

A judgment: obtained upon:a contract which ., is; 

_ ultra vires cannot be of more validity than the invalid ~ 

, contract on which it was founded 'ànd.so faras dec- " 
rees founded om contracts are concerned, the Court 
can give reliefin a separate suit or in execution pro- 
ceedings wherethe terms of. the: consent decree. are : 


. against the provisions of; any Statute. [p. 592, col. 2.] , 


Appeal against a.decree of the Court of. 
the.Subordinate Judge, South Kanara, in, 


. 0.8, No..56 of 1921. l : 
— ‘Messrs. T. Rangachariar, B. Sitarama; Rao. 


. and K: B. Venkatachála Aiyar, for the. Ap- | 


.pelant. =|. | AE 
The Advocate General. and Messrs, P. 
Govinda.Menon.and M, Krishna Nambiar, : 


 Íorthe Respondents.. .. 


JUDGMEN T.—First defendant is the. 
appellant. This appeal arises out of à suit 


. filed by.the plaintiff to redeem a mortgage, . 


a deed of usufructuary mortgage, possession- was. 


The plaintiff prays that the Ist defendant- 
may be directed- to surrender possession o?-- 
the properties mentioned in scheduléA to” 
. the plaint to the plaintiff on payment by, 
him. within a time to be fixed by the Court ? 
of such amount as may be found due to the : 
Ist defendant’ towards the usufructuary ` 
mortgage referred to-in the plaint on taking : 
anaccount of'he amount received by the. 
Ist defendant and:the amount which he is : 
liable: for in respect: of damages for waste: ` 
committed on the properties and to hand: 
over.to the plaintiff-all the title-deeds, rent- 
deeds and other documents: connected. with -- 
the property. : The. plaintiff:. also - claims. 
mesne. profits at the rate of 2000 paras of: 
. paddy per year. | icu 
Thé. case. for the plaintiff is that the pro-., 
perties described in schedule A to the plaint . 
originally belonged to the 2nd. defendant'e.- 
tarwad, that the said properties along with. 


. two other items of property. held by the 


tarwad:on arwar or. mortgage right. were - 
usutructuarily mortgaged by the tarwad to. 
lst defendant's tarwad for Rs. 27,157-9-9 

under;a registered. mortgage-deed; dated the | 
8th of December, 1892, but that the proper- : 
ties were being enjoyed.by. the 2nd defend- . 
ant’s. tarwad. as tenants after.the mortgage, 

that.thé 2nd. defendant's tarwad having» 


= a — 


t 
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ants arid filed. O.. S. No. 22. of 1898.in. Re. 6,700 as, per. particulars. given. i in, the; | 
de. Sub. Court of South Kanara. for recovery, | ’ plaint, which amount also is.to be deducts 
, ed from. the amount. dus under, tho: inort: 


possession of.thé.” properties and. 8IIearS | 
of rent or in.the alternative. for recovery of: 
the. mortgage amount, that. O. S; No, 22°of.- 
1898. was. ultimately. compromised between :' 
the parties and a rajinama.decree was pass- ` 
ed on,the 2nd of January, 1899, to. the. 
efféct. that if Rs. 31,000 which was fixed as. 
the amount. due on the mortgage for prin- ` 
cipal and, arrears of rent and costs is paid : 
within . three. years from the. date of the: 
: decree, the mortgagor was, tó redeem the 
properties from the mortgage, that in de- ' 


fault. of, such, payment the mortgagee was ' 


to. recover possession ‘of the properties in. 
exécution ot that decree and enjoy the sam» 
on ‘usufructuary . mortgage tight. and that if 
Rs. 3l; 000 was paid at any time thereafter ` 
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degree was, barred by: ERT and. this : : 


, contention WAB. upheld both EA the lower. 


asda Ar 


perties. . 

The lst defendant Fo who is, the.” 
contesting. defendant admits the mortgage- 
get out in. the, plaint and. tlie „decree. in.. 
' 0.8. No, 22- of 1898; "He admits having., 


- taken. possession . of the. properties.covered 


possession. was. to be given up to the mort- | 


. gagor together with all:the mortgage right, | 
that it was'also provided that for three years 
after. thé. date of, the Tajinama decree the, 
mortgagor should be enjoying thesproperties 
paying assessment thereon and pay the lst, 
defendant's tarwad an annual rent of 2000 
paras. of paddy,, that. the znd. defendant; 8' 
tarwad, having: failed to pay the rent as. 
mentionéd i in the. rajinama. decree, the mort- 
gagee obtained possession of th? properties 
on the l6th March, 1900, that there was a 
second mortgage lor Rs. 1, 675 on which the’ 
mortgagee obtained a decree for sale of the. 
equity of redemption in O. B. No. 44. of 


1912, that in,execution of a personal de-. 


cree. against; the 2nd defendant’ B tarwad the ` 
right of the mortgagor was, purchased: by ` 
oùe Subraya Kamathi.in 1909 subject. to 
the usufructuary and simple mortgage rights 
held: by the lst defendant's tarwad over the 


said. properties. and Stbroya Kamathi con- ` 


veyed his right to the plaintiff, on the 22nd, 
of April, 1913, that the plaintiff who has, 
thus, become: absoliitely entitled to the equity 
of redemption deposited Rs. 6,115-12-0 be- 
ing. the amount due to the lst defendant’ 
as. per decree in O, S. No. 44 of 1912 and 
redeemed the simple mortgage, dated the 
Tih..of December, 1901, that as regards the, 
two items..of properties Sub-mortgaged: 
under the deed, dated the 8th of December, 
1892, they were redeemed and a portion of” 
the ‘mortgaged. properties was acquired by 
the. Local: Fund.Department and the mort- , 
gee received two sums of Rs. 490 and Rs. 450° 
towards the mortgage for which credit bas 
to be given, that the mortgagee has been | 
committing waste by cutting timber t1ees 


and. pulling down. buildings, etc., that he |. 


18 liable. for, , damages to. the, extent of. 


by, the decree in execution, of it., He also: 
admits that. the plaintiff. became the. pur-- 
chaser of the equity of redemption, but. diss. : 
putes that the. sale certificate relied. on, by... 
the plaintiff covers the entire mortgage .pro- - 
_ perty. He denies, however; that. the plaint-: 
iff has any subsisting right. to: redeem .on.., 
the ground: that the original mortgage, had.: 
bean superseded byithe decree in O. S. No... 
22 of. 1898 and that the plaintiff's: only re- , 
medy -is by, execution which haying. become: 
barred, the right to redeem ia extinguished... 
He admits. that he got. a decree in O,8. 
No. 44 of 1912 on the simple mortgage of, 
the 7th of December, 1901,. and that: the; 
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-He pee 
alao that some ‘other. items S he Bpecii. E 
fies in para. 9 of the written statement, 
formed part of the mortgege. He. raises . 
certain objections to the schedules i in paras; 
10 and 11. He denies. that he committed ` 
any waste but on the contrary states that 
he and his ancestors effected. improveménts. 
for about Rs. 30,000 of which sum he Claims. 
payment before redemption. 

- Tbe- 3rd defendant who is the- younger, 
brother . of the. 2nd defendant: filed, a 
written, statement admitting the plaintiff's, i 
claim. 

The plaintiff as the karnavàn of. his: 
Echekan.tarwad sues the. tst defendant. „a8; 
the karnavan of the Kodoth tarwad and the 
2nd and 3rd deferidants as representing. H Mie 
Poe Maloor tarwad.. 


"iu 
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by: réason of the judgment to the effect 
that-the execution cf the rajinama decree 


in © 8. No. 22 of 1898 was held to be" 
barred by.limitation. He was of opinion ` 


that the rdjinama decree having kept alive 
the relationship of mortgagor and mort- 


gagee and the mortgagee having entered ` 
into possession in such a character under ' 


that decree the right of redempticn is not 
put an end: to and that the provision in 
that decree that execution might issue only 
gives a speedy and less expensive method 
of redemption and does uot take away the 
right of a suit to redeem after three yéars 
whicn is thé period cf limitation for exe- 
cution. ^" > | LI | 

"As regards the other issues relating to 
the various items, the parties put in a joint 
statement which the Judge refers to in his 
jüdgmen* the effect of which was that the 


objections to certain properties were not. 


pressed, the plaintiff did not press his claim 
for damages and the lst" defendaát did not 


press his claim for improvements. Asre-. 


gàrds. mesne profits, the correctness of the 
claim’ was not disputed, the Judge found 


taa: the plaintiff was entitled to mesné pro- ' 


fits at 2000 
the appeal, | | 

.The main conténtion of the appellant is 
that the present suit is not maintainable 
as the plaintiffs only remedy. is to obtain” 
relief by execution of the decree in 0. S, 
No..22 of 1898 within the period of limi- 
tion’ prescribed by law and that as he has 
not done so the right to redeem has become 


paras of paddy a year. Hence 


extinguished. It is also contended that the 


suit is barred under s. 47 of the Oivil Pro- 
cedure Odde, also by res judicata by reason. 
of the decree in O. 8. No. 22 of 1898 and 
that there was no admission of the plaint- 
iffa right by the defendant to prevent the 
bar of limitation. . = ` f 

For the respondents it is contended that 
on'& proper construction of the decree in 
O.S. No. 22 of 1898 which was. founded 
on the rajinama putin by the parties the 
relationship. of mortgagor and mortgagee 
was not putan end to by that decree, that 
ab. the mortgages admittedly entered into 
possession undér the clause entitling him 
+o possession as mortgagee the relationship 
ot mortgagor and mortgagee was, not. ex- 
tinguished by the decree and that the right 
given to execute the decree has simply the 
effect of giving the mortgagor an alterna- 
tive remedy of a suit ior yedemption. It 
is‘ comtended that as the effect of the clause 
in “the rajinama limiting the rights of the 
parties to execution is to curtail the period 
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of limitation of 60 years prescribed by Art. 
148 ofthe. Limitation Aet to three years 
which is the period prescribed for execution 
proceedings by Art. 182 there isa manifest. 
clog on the equity of redemption and that 
Buch & clause in an ordinary mortgage docu- . 
ment would be invalid and the ‘consent 
decree puts it in no higher position. Under 
cl. 2 ofthe rajinama decree as the sum of ` 
Rs, 31,000 had to, be deposited in Court 
before an application for possession can 
be made by the mortgagor, there is no 
question of keeping the ‘decree alive by 
steps-in-aid of execution and under s. 48, 
Civil Procedure Code, the decree can even 


“in such cases be kept alive only for 12- 


years. It is also contended that the mort- 
gagee having got a second mortgage and , 
sued on the second mortgage on the basis: 
that the first mortgage was subsisting and 
having obtained a decree on that basis it 
is not open to him to repudiate his posi- 
tion as mortgagee especially as that suit 
was long after the right of execution under | 
Art. 182 of the Limitation Act became bar-' 
red by limitation. | t DI 
. In order to appreciate these contentions 
itis necessary to Set out the terms ofthe 
mortgage-deed, rajinama and the consent 
decree iu O. 8. No. 22 of 1898 in some 
detail. ` D | ae 
: There is practically no dispute on the 
acts. 1s 
The mortgage which is dated the 8th. of 
December, 1892, is filed as Ex. A in the 
suit. It purports to be a deed of Illadarwar, 
i.e. ausufructuary  mortgage-deed. The 
main terms are as followB: ` ` 
“We have hereby usufructuarily mortgag- 
ed to you allthe under-mentioned entire 
properties.......... n.. for Rs. 27,157-2.2 and’ 
we have received the amount of considera. 
tion as detailed below............ we have 
received the sum of Rs. 27,157-2-2 in full - 
as detailed above. "Therefore for the said 
entire amount you shall enter into the 
undermentioned entire property and enjoy 
the same on Illadarwar right by paying the 
tirva eyery year to the first of us. We 
shall pay the sum of Rs. 27,157-2-2, the 
kanom ‘amount; to you whenever we get the 
same in onelump sumon the Vishu day of 
that year and get backthe said properties,’ 
the original documents and this document 
also together with your receipt for such 
payment," Then follows the schedule of 
the properties. ^ i 
Itis admitted that although the deeđ 
purported to'be a deed of usufructuaty 
mortgage entitling the mortgagee to 
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immediate possession,. possession -was not- 
given, In such cases the law gives the 
party two remedies. One remedy is. to sue 
to get possession which the party is entitled. 
‘to underthe terms of the mortgage-deed 
and the other is to sue to get back the: 
mortgage money. Section 68, cl. (c) of the 
Transfer of ~ Property Act gives - the’ 
mortgagee the right tosue for the mort- 
gage money in case where the mortgagee 
being entitled to possession of the property, 
the mortgagor fails to deliver the same to 
him orto secure the possession thereof to: 
him without disturbance by the mortgagor 
or. any other person. Thére was some 
doubt as to whether this entitled the mort- 
gagee to claim a charge on the property but 
it has now been held that he can apvly for 
a sale and we need only refer to Marturu 
Subbamma y. Gadde Narayya (1). ` ls 


.Suit No. 22 of 1898 was filed ‘by the 
plaintiff, the main relief asked for being to 
recover possession.which was wrongly with-. 
held:and the alternative relief was for sale 
if for any reason possession could. not, be. 
given. This appears from the .rajinama 
decree passed in that suit (Ex. ©). It recites 
that the suit was for 
to get delivery of the mortgaged pro-. 
perties described in theplaint schedule A 
and three years mesne .profits and further 
profits, till date of delivery or in the altern- 
ative to recover the mortgage money with 
interest at six per cent: per annum by sale. 
ofthe mortgaged properties. The main. 
relief was a relief which followed from the, 
. rights created by the mortgage document 
and was to.enforce such rights which 
necessarily kept the relationship .of mortg- 
agor and mortgagee alive. The alternative 
relief was to extinguish that right and to 
get back the mortgage money. which was 
asked if the first relief could not be granted. 
So that it is clear that the primary object 
of the mortgages in filing that suit was to. 
gei possession as mortgagee. The rajinama 
was on the footing that possession was to be 
given as: mortgagee and that the rights 
wereio subsist. This is clear from the 
terms of the rajinama decree which simply 
embodies the terms entered into by the 
parties. The decree after setting out the 
scope of the suit and the parties who 
appeared says “upon perusing the rajinama 
put in by the parties and given . below it is 
- ordered that the terme of the said raj2nama 
be and the same are hereby passed into a 


(1.43 Ind. Cas. 4; 41 M. 259; 33 M. L. J. 633; 22 M. 
LTS 439; 6 L. W. 738; (1917) M. W-N. 828 (F. BJ). ~ ` 
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decree.” The- rajindina “which. is set. out 
in the decree runs as follows: ... ^: °c: 
*(1) We should: pay in one -lump ‘sum 
to plaintiff within three: years. from this 
date on- the liability ofthe plaint property 
mentioned in & schedule: of .the plaint 


Rs. 31,000 settled to be paid.to plaintiff by 


usin respect of the plaint kanom ‘amount 
and the arrears of rent due for- this year, 
that is, due up to this 1074 kollum’ and 
also for costs of suit and redeem the.said 
property from plaintiff's arwer:and take 
possession of-the same-together with the 
documents. Ifwe fail to pay the amount 
on that vaida (due date), plaintiff. should. 
take possession of the. plaint property from 
us by taking out execution of the decree 
which will be passed in terms 'of this ragi, 


“and should enjoy the same on payment ot 


tirva by arwar right. When.the' property 
is being enjoyed taking possession :of the 
same in that manner, if.we pay ‘the. said 
kanom amount of Re. 31,000.to plaintiff on 
any year on the vishusankramana ` vaida 
he should immediately relinquish his arwar 
right on the said property and-deliver the 
sametous. If he fails to deliver. the same 
to us in that manner we should -take pos- 
session of it by taking out execution... : 

. (2) We ourselves should -enjoy the said 
property on payment of tirva thereof-till 
the above mentioned vaide of three years 
and pay to plaintiff rént fixed at the rate of 
2.000 paras of paddy per annum. every year 
from the ensuing 1075 kollum before the 
end of Vrichika month, that. is -before the 


15th December conveying the same to 


Thil&yipallayapore of Kollutu village and 
measuring .the same by Geni -phara.and 
obtain his receipts. If we fail to pay -the 
said fixed'rent or any portion thereof with- 
in the vaida in that manner, plaintiff should. 
take possession of the plaint -property by 
taking ‘out execution, ‘and enjoy ‘the 
same on -payment of :tirva .by : arwar 
right and should recover .ífrom us: the. 


.gaid arrears of rent: that -is,- the -price 


amount of thé said paddy at.the then rate. 
taking out execution. When he. takes 
posssssion and enjoys the property.-in -that 
manner if we pay the- kanom ‘amount of 
Rs. 31,000 mentioned in para. 1 on- the 
Vishusankramana-raida ‘of any one year in. 
one: lump sum, he ‘should relinquish 
his arwar. right and deliver-:the. said. 
property baek to us. - If he fails. to:deliver 
the same in that manner, we should take. 
possession of it by taking out execution. .. 

(3) We ourselves should bear our. costs 
of. this: suit..--We' should -withdraw::. the, 
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Suit- Noz 27 of:1898 fled by; Nos. 5: to- 517 
among us. In that suit the. plaintiff should : 
- bear:his-costs and we should: bear our costa. 
To this-effect:we. have: agreed to the settle-.- 
ment-made in the presence of the Grihastas. . 
. (4}: Number: 1 among-us is. the karnavan,. 
of: our. tarwad.: Number 2 Kelu is the. 
next:karnavan. Defendants Nos. 6, 29-and,. 
20:-are dead:. "They have no; other. heirs, 
except ourselves > «^. - «5 € 
"Therefore; it is prayed thatra decree.may.. 
be..:passed «in; the .manner stated above. 
Kahuli-submitted. on the said date by. the ` 
plaintiff: Kodatha ..Kora Nair. It is true, 
that: the raei.wag:eftected between: . me.. and.. 
the, defendants in. the’ presence, of. the. 
Grihastas:as stated, above.by them; l have. 
consented to „pass a. decres. in; that 


manner... 


and:mortgagee:, : . eae 
4Qn.the. 7th. of: December, 1901; the. lat 
defendantis:.tarwad who. were already. the - 
mortgageesunder the first-deed of mortgage. . 
dated: the 8th: of December, 1892, and the 
rajinama decree dated the. 2nd of January; ; 
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1899, took a. second mortgage of the. pro-. 
perties.from.the 2nd; and 3rd defendant's: 
tarwad, for. Rs. 1,079.and O. S; No. 44 of; 
1912 was filed by the mortgagee to enforce: 
his.right,under the mortgage. The plaint, . 
in that suit is filed as Ex. K and. in, para.. 
2.0$ the - plaint: it-.is. stated that the. 
Second-mortgage was taken.on the responsi-- 
bility of. the.. equity. of. redemption, of the; 
immoveable properties described, .in, the’ 
plaint. schedule which .were.,held by. the- 
plaintiff's: tarwad on & -usufructuary mort-; 
gage fora sum of, Rs. 31,000. 16 appears, 
from the plaint that in the /meantime the 
equity of, redemption was. purchased by; 
one Subraya Kamathi who, was the 3rd. 
defendant in that suit.. Paragraph 7 of the; 
plaint runs as follows:— m 
"Third defendant. had lately, purchased: 
the equity of; redemption. of. some,of the. 


: hypothecated, properties in exééution ofa” 
money, decree obtainéd by him against the 
. Ist defendant subject to the suit;hy potheca-: 


tion bond and the usufructuary mortgage: 
referred: to above and he is;theréfore, made: 
a party.” - ; AOIS g 
"It. is prayed that- in ‘default of payment: 
of the sum of Rs; 3,931-9-6 which is claimed: 
as being: due-on the second mortgage. sued : 
on the property: may be sold ‘and the: sale- 
proceeds applied "in payment: of’ what-:may.’ 
be found: due to plaintiff subject:to:or free: 
from the previous usufructuary mortgagein: 
favour of-the- plaintif's iarwad as the: 
Court deems fit." The judgment ‘in: that: 
suit is filed as Ex. 1. It appears. from the-: 
judgment thatall the parties admitted that: 
the prior usufructuary mortgage . was.” 
subsisting (see: para, 8 of the judg- 
ment) This second. mortgage seems.: 
to, have been taken in the name of the: 
second defendant in that suit. The ques-: 
tioh was raised asto whether it was -benam? - 


i 
*od 


. for the plaintiff: and whether ihe plaintiff: 
. could sue and the Judge .held. that it 
z was taken benami; In para. 16 of the? 


judgment the Judge passes a decree: and; 
directs that the decree amount should’ be- 


. paid by the sale of the- suit: mortgage: 


property “subject to the previous usu-' 
fructuary mortgage in favour.of the. plain-: 


- tiffs tarwad: if^the-lst defendant: and his? 


tarwad do not pay the amount-in six months. . 


. from this date.". The decree Ex. M follows: 
.these directions and ol. 20f the:decree runs: 


as follows:— . | a 
“That if such payment -is not made: 
on or. before the 22nd May," 1913; the: 


: under-mentioned plaint properties be- sold- 


subject; to; thoy” previous: usufruchuary , 
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mortgage - in” favour of plaintif 8 ^tarwad 
and ‘that-’ the "proceeds 'of the ‘sale 
(after defraying theréout the expenses 
of the sale) “be ‘paid into Court and applied 
in payment of what is declared due to 
the’ plaintifi’s ‘tarwad' as aforesaid together 
with: subsequent interest’ and subsequent 
costs and’ that the balance, if'any, be paid 
to the 1st defendant." ` 

‘It is clear, therefore, from these “proceed: 
ings that in 1912, 4. e., about 20 years ‘after 
Ex. A, the deed 'of mortgage, 'and over 12 
years after the rajinama decree the mort- 
Zagee treated the first mortgage as subsist- 
ing and got a decree on the second mortgage 
on that ‘basis, 
"It appears that during the pendency of 
this suit the: equity ‘of redemption ‘was 


. Bold'ánd - was purchased'by the 3rd defénd- - 


ant iù that suit. Exhibit D. is the sale 
certificate’ issued ‘to Subroya Kamathi and 
it ‘shows that the property was sold ‘in 
executlon of the ‘decree in Suit No. 184 of 
1900' which was filed by Subroya Kamathi 
against the mortgagors on a personal debt. 
The sale certificate’ shows that.on the 20th 
of December, 1909,the ‘property was ‘pur- 
chased for Rs. 910. The sale was subject 
io "the two: "previous mortgagés and this 
accounts for the very small sum of Rs. 210 
paid- for this very valuable property. 
Bubroya Kamathi’ assigned this sale certific- 
ate to the plüintiff'S ‘tarwad on the 22nd ‘of 
April, 1913, by .Ex. F., This ‘sale ‘is ‘for 


Rs. 1,250 `: “and: ‘specifically states that it is 1 


subject to ‘all equities which means, we 
take it, that, it is ‘subject to all the rights 
created by the previous mortgages. 

‘There ‘seems to have been litigation as 
regards the purchase by Subroya Kamathi 
Bs appears from Ex. G, judgment dated the 
22nd ‘of ‘November, 1915, in O. 8. No. 330^ 
1914 on'the file of theDistrict Munsit's Court 
of Mangalore "where the: District Munsif 
upheld the: purchase by Subroya Kamathi 
and the assignment by Subroya Kamathi. 
it al&o' ‘appears: that this judgment was 
confirmed. in appeal by the Subordinate 
Judge in Appeal No. 5 of 1917 and by the 
Bigh Court in S. A; No. 1423 of 1917. 

So far 8s the suit on the: second mortgage 
is concerned: the: mortgsgors rather than 
have the properiy sold paid the amount 
due under ‘that decree. t appears from 
Ez. Q that onthe 17th.of December, 1918, 
the person representing judgmant-debtor 
paid into Court Rs.6,115-12-0 :dire- uncer 
that: decree. Ini prayer. No::2 of the'execution 
pplication- it-'is& prayed ‘that: thel amount 


may be paid to the let respondent(plsint- p 
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O. 8. No. 44 of 1913. In the remarks 
column this ‘is what -is'‘stdted '* “that 
f Rs. 31,000: made’ payable "in 
azt décree iù O. S. ‘No, 22-of^ 1898 some 
‘amounts “haye ‘been paid ‘to the '"Kodath 
‘tarwad and the petitioner ` ‘reserves: “his 
Tight ‘of: rendering the’ balance -amount 
‘after ‘deducting the above ‘named: payments 
‘and the damages ‘caused by. the ' Kodath 
tarwad by a ‘separate petition. " 

Upon this notice was ordered and ultitiete- 
‘ly we find'that on the 12th of March, 1919. 
‘the following "order was passed,“ by ‘eon- 
sent it is ordered that the amount'in deposit 
“shall be paid to respondent Nc o. i ey 
“in full’ satisfaction." 


Exhibit S. which is dated. tlie E ‘of 
‘August, 1913, is a notice sent-on behalf of 
.Kelu Nair. | (plaintiff) to -Anibu Nair whois 
the lst defendant-in the suit. It- ‘states 
that certain ~trees:on the inortgage propèr- 
‘lies: were cut down and that “the: mortgagee 
who was -in . possession of the - properties 
under the. mortgage-deed had no right to 

cut down the trees or authorise the.cutting - 
‘down ofthe: trees, The letter . ‘winds-up: aB 
follows: | - 

“You shall, therefore, immadiately- Eun 
‘enquiry : "about -this unlawful- act, which is 
being done through your. want of vigilance 
‘and take the. necessary: Stepsin- the matter, 
gs inform'me or Kelu Nair in:writing.of 

If you will not. do'$0,-you.-are hereby 
ical that since- this.:act is- causing 
‘great damage the ‘lawful ‘value ' of -the 


“timber. which. has been cut till:now -and 


which may be cut lieréafter will -be: ap- 
propriated: from the kanom amount due to 
you under the ‘above compromise decree. ^ 


This letter is clearly written ón the 
footing that the relationship of -mortgagor 


and mortgagee subsists as also the-right 


‘of redemption and that ifany' aet of waste 
is committed or is allowed ~‘to‘be' committed, 
the amountot damages would .be ‘déducted 
from the mortgage money due ón redemp- 
tion. To thie,- the reply Ex. T dated -the 
8th September, 1913, is sent ‘by the ‘mort- 
gagee. It runs as follows: | 

'*T am ‘in receipt of your tegistered” létiár 
dated 27th August, 1913, ‘on’ -bêhalf::6f 
Echikanacharkere Kelu. ‘Nair. "As. mên- 
tioned therein Tam not aware of the: fact 
that the properties mortgaged to my tarwad 
‘were sold in auction ‘and that par bende 
assigned. to the'said -Kelu Nair, - IiHad not 
‘empowered anybody: to ‘cut trees frofn'the 
properties mortgaged ^to ‘me; The-tréeg - 


s 
fi 


) 


~ 


-» 4 
m 
» 


were not-cut even, -I did not cause any loss 


- . 


even. ". A ee ee , 

‘There is, no repudiation here of the 
allegation that the - relationship . of 
mortgagor .and mortgagee subsists. it 
is not alleged that the mortgagor has lost 
his rights fo redeem. These notices, were 
in 1913. . It is, therefore, clear that from 
1832 till.1917 there was no question raised 
that the possession.of the mortgagee under 
the mortgage dated the 8th. of December, 
1892, and the compromise dated the 2nd of 
January, 1899, was possession under a 
subsisting mortgage for Rs. 31,000 which 
was liable to. be redeemed, E l 
The plaintif in thissuit.acting under 
ihe power conferred by cl. (2) of the 
rajinama decree Hx.  O deposited 


Rs. 31,009 in Court and filed an application 


for execution. praying: for re-delivery of 
possession. of. the’ properties. This 
application was opposed by the mortgagee: 
on the ground’ that the execution of the 
decree was.barred by limitation. There 
were other grounds of objections which it 
‘ja not necessary to consider now. It was 
contended for- the. plaintiff who was the 
Ist petitioner in -the execution application 
that time began torun only in default of 
the respondents to deliver possession on 
the petitioner's depositing the mortgage 
‘amount on the vishu day of.any one. year 
they chose’ within the period of 60 years 
fixed for redemption under the Limitation 
‘Act: and that:his cause of action only arises 
"when. the mortgagee refused to deliver 
possession on the money being paid. The 
Subordinate Judge; however, upheld the 
'Goatention that’ the application was barred 
‘by limitation. As regards the maintain- 
‘ability of a fresh suit to redeem he did not 
‘decide the question., All that he said in 
“para. 8 -of the judgment was whether 
a frésh suit for, redemption. by the. peti- 
tioners will be barred by ‘the aforesaid 
decree is & question which we need not 
‘go into.at present. Ib appears also from 
‘the. order. dated the 10th of . November, 
1920, that both the parties wanted the ques- 
tion-of..limitation to be taken up as a pre- 
liminary question. The order is, filed as 
Ex. 1:..-Againat this order an appeal was 
filed in.the. High: Court and on the 20th 
“of December, :1921, the appeal ‘was dis- 
missed and the order of the Subordinate 
Judge was.. confirmed. The judgment of 
the High Court is filed as Ex. 1I in the case. 


The learned Judges held that Art. 181 is. 


. the article, applicable to a case like the 


present, that the starting point of” limitas 
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tion was the.date when. the right to apply. 
for execution accrued and that the right to, 
apply for execution accrued from the date of 
the decree and they preferred to follow the 
decision of the Bombay High Oourt in 
Maruti v. Krishna (2) to the decision of 
the Allahabad High Court in ,Chhedi v. 
Lalu (3). The learned Judges observed: , 
"On our construction of this decree it ia 
not a case of option given to the mortgagors 
to make payment on successively. recurring 
dates and a number of other cases which 
have been quoted by the learned Vakil for 
the appellants need not be dealt with by us 
for that reason.” a, u 
The learned Judges did not express any 
opinion as to whether a suit for redemption 
This judgment 
has .become final and, therefore, it has to 
be taken that the remedy to redeem by way 
of executing the decree has become barred, 
The effect of this judgment is that the- 
compromise which is embodied in the 
rajinama decree Kx, C. virtually cut, down 
the period of redemption from .60 years, to 
3 years if it should be held that executing 
the de¢ree is the only method by. which 
the mortgagor or his representatives could 
redeem. We do not think the- rajinama 
decree in O. S. No. 22 of 1898 renders the 
present suit res judicata. There was no 
adjudiction in that suit of any of the quès» 
tions raised here. Weneed only refer to 
the decision of their Lordships of the Privy 
Council in Maina Bibi v. Vakil Ahmad (4). 
In that case the heirs of deceased Moham- 
med filed a suit and obtained a decree that 
on payment of a certain sum of money they 
should get póssession from the widow who 
claimed to be in possession in lieu of her 
decree debt and that if the money was nog: 
paid in 6 months the suit should be.dis 
missed. They did not pay as directed and 
several years afterwards filed a suit for 
possession conditionally and alternatively 
on payment of the sum. | a 
` The main contention. of the appellant 
before us is thats, 47 of the Civil Procedure 
Code which corresponds to s. 244 of the 
Act of 1882 and tos. IL of the. Act of 1861 
bars a separate suit in all cases. where thé 
party can execute the decree.. Section 47 
runs as follows:— NN "ANM 
“All questions arising between the parties 
(2) 23 B. 592;1 Bom. L. R.81./ ^ ^ ^" 
(3) 24 A. 300: A. W. N. (1902) 60. E : 
(4) 86 Ind. Cas. 579; 47 A. 250; 23 A. L. J. 115; Ai 
I. R. 1925 P. 0.63; 2 O. W. N. 180; L.R. 6 A. (P.O. 
25; 48 M. L. J. 667; 27 Bom, L. R. 196; 52 I, A. 145; 30. 
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to the suit in which the decree was passed, 
or-their representatives, and relating tó, the 
execution, discharge or satisfaction of the 
decree, shall be determined by the Oourt 
executing the decree and not bya separate 
sult.” 

The contention is that the clause in para. 
2 of the rajinama decree which states that 
if the mortgagoirs pay the kanom amount 
.of Rs. 31,000 mentioned in para. l' of 
‘the decree'on tlie vishusankramana vaide 
of any one year in a lump sum, he the mort- 
gagee should relinquish his arwar right 
and deliver the said property back to the 
mortgagors and that if he fails to deliver 
the same in that manner they should take 
possession of it by taking out execution 
‘limits the right to execution and that if 
that ‘right. is extinguished the right of 
redemption also is’ extinguished as a 
separate suit would not lie. As we pointed 
out before, so far as the parties to the 
rajinama decree were concerned, they 
neitherat the time of the rajinama decree 
“nor for several years thereafter thought that 
the right of redemption would be barred 
in three years. Till the execution appli- 
cation was put in 1920,in the various pro- 
ceedings the parties acted'on the - footing 
that the mortgage'was still subsisting and 
: could be redeemed. 

It cannot be said that the parties when 
they entered into the rajinama agreed*that 
_ there should be this clog on the ‘equity of 
‘redemption that the equity should be’ bar- 


ed in three years when the law allowed 60. 


years to redeem. “Even assuming that they 
did, it is clear that if such a ‘clause was put 
'in.a mortgage document, it would be void 
as a clog on the equity of redemption. 

." Section 60 of the Transfer of Property 
Act enacts that at any time after the prin- 
cipal money has become payable, the mort- 
 gagor has a right, on payment or tender, at 
a proper time and placa, of the mortgage 
"money, to require the mortgagee (a) to 
‘deliver the mortgage-deed, if any, to the 
mortgagor (b) where the mortgagee iain pos- 
session of the mortgaged property, to 
deliver possession thereof to the mortgagor 
and (c) at the cost ‘of the mortgagor either 
to re-transfer the’ mortgaged property to 
him or to such third person as he may 
direct, or to execute and (where the mort- 
' gage has been effected by a registered 
instrument) to have registered'an acknow- 


ledgment in writing that any right in ` 
‘derogation of his interest transferred to the l 
"58 8. J. 97; 30 T. L, R. 114 


mortgagee has been extinguished: 
Provided > that thé right conferred ‘by 
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at the time: of the mortgege'- 


* 591 
this section has not been extinguished by 


aot of the parties or by order of & Court. 


It should -be observed here: -that unlike 


other sections dealing with mortgages, 8.: 60 
, does not permit parties’. to contract -them- 
. selves out of its provisions. 


-In Mohammad 
Sher Khan v, Swami Dayal (5) the questicn 


‘was whether a clause which suspended the 


right to redeem was valid. "Their ' Lòrd- 
ships of the Privy Council after referring 


‘to 8. 90 observed: “The section is unqualified 


in its terms and contains no ‘saving provi- 
sion, as other: sections do, in favour of con- 
tracts to the contrary. - Their Lordships, 
therefore, see no sufficient reason for with- 


_ holding ‘from the words of the section their 


full force and effect,” 
The proviso as regards the right’ being 


extinguished by act of the parties has’ beén 


in several cases held to-mean an act- done 


after the mortgage has been entered into, 


such as‘“release-of the right to redeem or of 
sale. “In Fairclough'v. Swan ` Brewery: :Ce. 


(6) Lord Macnaghten observed: 


"If is' now firmly established by” ‘the 


‘House of Lords that the old rule'still prè- 


vails. and that equity- will nof. permit any 
device or contrivance being part of:the 


mortgage transaction or contemporanéous 
. With it to prevent or impede redemption.” "v 


It has Geen argued that the strict rule of 


the Courts of Equity has been rélaxed and 
‘reference has been made to Kreglinger v. 
“New Patagonia Meat and Cold’ Storage, Co. 


(7).. We do: not think the rule that you 
cannot clog | the equity of. ‘redémption 


“has -been 
affected by this decision. ` "Lord ‘Parker at 


page 60* observes: 


"It once you comé tothe conehasicn’ that 
the parties‘ intended that the” property 


Should be reconveyed on payment’ of' the 


moneys secured, any provision which would 


prevent this musi be rejected as inconsistent 
with and repugnant to the true- intention. 


But, onthe other hand, if you once ‘come 


to. the conclusion that this was - not” the 
real intention of the parties, then the tran- 
‘saction is not-one of mortgage at all”. -~ 


"The conclusion which the’ learned‘ Lord 
came to has been thus summarised by him: 


(5) 66 Ind. Cas, 853; 44 Ac 185; 30:M: L. 'T.-220;9 O. 
L. J. 81; 42 M. L. J. 581;25 O 0.8; *0 A. L. J..476; 
35 O. L. J. 468; 21 Boni, L. R. 695; (1922) M. W. N. 
378: A. T. R. 1922 P. O. 17; 4 U. P, L L. R. (P. 0); 50; 28 
C. W. N. 79; 49 I. A: 60 (P. C 
Kr A C. 565; 81 L. J. P;.0. 207; 106 L. T. 931; 
(7) (1914) A. O. 25; 83 L.J. P. O., 79; 109 L. T 805; 
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if “My Lords, after the most-careful conside- 
ration of the authorities, I think it is. open 


« to:this. -House-to- hold, ‘and I invite your , 


c Lordships to hold, that there, .is now no 
. tule. in-equity. which precludes a mortgagee, 
: 4 Whether: the mortgage be made upon. the 
occasion of a loan. or otherwise, from: stipu- 
salating for any collateral advantage, pro- 
iyided -such collateral advantage is not 
~- sejêher (1) unfair.and unconscionable, or 
: (2). in the nature of a-penalty clogging the 
. equity. of redemption, or (3) inconsistent 
_with or repugnant to the contractual and 
equitable right;to redeem." 


There can, be little doubt that ` the inten- . 
Hon of: the; parties: in the. present. suit when | 


"they entered into the compromise embodied 
„in Ex. O was clearly -to keep the -mortgage 
“alivo, that. ‘possession was taken ‘under . the 
«mortgage and there is nothing tosuggest that 
the dd ever intended that the. ye 


2 he Pet as 


a clause put in: as *to. recovery, - in execution, 
of. possession. There can be, little doubt 
that: this clause if'interpreted as extinguish- 
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considerations which influenced the . Court 
` in the case reported as. Kreglinger v. "New. 


ing. the. right to. redeem if execution -is not . 


, taken. out: within the time limited. by law, 
' that-i is three.years, works agreat. hardshipton 
othe mortgagor. It.is stated by-the Counsel 
; -for the respondent that the property is now 
| “worth: ‘more, than a lakh of .rupées; Counsel 
‘for the. appellant says ‘that he.is not in a 
. position to.give the value of the property. 
“Bat having regard.to the extent.and nature 
-of the property as disclosed i in the schedules 


: Ry. 
"term which is ulira vires of & ‘Company 


-consent decree of Court. 
“that the fact that the term is embodied in 


disputing-it. 


< 40. the plaint, the. income of the property . 


“which even according to the deed of com- 
4 promise was. considerable and the fact that 
,the;mortgagees were willing to lend money 
“on a second mortgage, there can be little 
; doubt: that the value of the property.at the 
, : date of the compromise and at the date 
“when the mortgagor applied tor execution 
by depositing Rs. 31,000 into Oourt was con- 
„Bid erably in excess of the mortgage money. 
Even if ihe: EDI in d eag v. New 


-i 


‘the m Bude it js‘ ‘difficult to Beo ow, 


. what 


1 


"when the law has -been codified by s. 60 | 


‘which: as" interpreted: by. - their. Lordships 


, Of, the, Privy Council, prevents ‘any party . 


froma “contracting Himself ` out: of it, ib is 
posue: to -relaz--the rule : onigDy. o of-the . 
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Patagonia Meat dnd Cold Storge ‘Co, (7). 
Altered conditions may be a good ground for 


, relaxing a rule of equity but can hardly , be 
a ground for not applying tho provisiòns of 


a Statutory enactment. - . 

It has-been argued that even . it the clause 
in the rajinama as to execution was invalid 
and unenforceable, _the.fact. that that 


compromise has been made. a decree ‘of . 


Court validates the transaction. It should 
be noted in the present casé-that all thatthe 


. Court did was to embody in the decree the 


terms of the compromise. It. is not suggest- 
ed that there was any adjudication. or any 
enquiry by the Court before the rajinama 


decree was passed. .All that the. parties 
consented to as the agreement was embodied 
ln, the rajinama decree. 


We.do not think 
in these circumstances the fact that : an 
illegal term. in an agreement,is by consent 


. of parties embodied. in a.consent decree 
could make. that term enforceable. or could 


be a defence. in. a subsequent . guit, to 


redeem. We may in this connection refer 
. to the..decision of their. Lordships” of the 


Privy Council in Great- North-West, Central 
v. Charlebois (8). In. ‘that. case. & 


was embodied in a contract and also. in. 8 
It was contended 


the-decree prevented the ‘parties from 
Lord Hobhouse in delivering 
the judgment of their Lordships . of the 
Privy Council observed: 

"But the difficulty is to reconcile - ‘an 
opinion that the contract is ultra vires ‘with 
an opinion that a judgment obtained, as 
this was is a binding judgment. The 
authorities referred to by the Supreme 
Court do not relate to contracts ultra . vires. 
It is quite clear that a Company cannot do 
is beyond its legal powers by 
simply going into Court and consenting 
toa decree which.orders that the thing 


. shall be done." , 
0). 


After pointing out that the legality 'of 
the act was not one of the points substan- 
tially, in dispute and that if that 


was the subject of a fair compromise in 


Court, it may. make a difference, his Lord- 


. Bhip said that a judgment obtained upon 


such a contract which is ultra vires cannot. 
be of more validity than the invalid contract 
, on which it was founded. 

So far as decrees founded: on contracts 


" (8) (1899) A. Q. 114; 68 L. J, P. 0.25; 79 L.T, 554 
l MOS ni X 
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are concerned, it has always been held . that 


the Oourt can give relief in a separate. 


suit or in execution proceedings where the 
terms of the consent decree are against the 
provisions ofany Statute. In Nagappa v. 
Venkat Rao (9) a suit was filed by the 
landlord for arrears of rent and possession. 
The parties arrived at a compromise and 
the decree contained a. stipulation that if 
default should be madein payment of rent 
within the time fixed for payment each 
year, the lease should be forfeited. Default 
was made and the plaintiff. applied in 
execution for possession and arrears of 
rent. It was held that inasmuch as the 
decree passed: by tha Court was a mere 
adoption of the contract which existed 
between the parties to it, it was competent 
to the Court to -relieve against the 
forfeiture under the general provisions of 
the law. 


In Lakshmanaswami Naidu v. Rangamma 


(10) it was held that any terms of a contract 
which are opposed to public policy are 
invalid and wouldinot be enforced by the 
Courts and that if such terms are embodied 
in 8 compromise decree those terms would 
not be enforced. In this case the 
compromise decree provided for the sale 
of an office attached to a‘temple involving 
service of a personal nature and entitling 
the holder to receive emoluments. 

‘In Krishnabai v. Hart Govind Kulkarni 
(11) there was a consent decree passed 
‘which created the relationship of landlord 
-and tenantand which contained a clause for 
forfeiture if the rent was not paid. There 
was nothing in the decree which provided 
&ny relief against.the terms embodied in 
the decree. The plaintiff filed a suit for 
possession on the ground that the right to 
possession which was conferred by the 
consent decree acerued owing to forfeiture. 
It was held that as the consent decree 
created the relationship of landlord and 
tenant, the Oourt could relieve against 
forfeiture. Sir Lawrence Jenkins, O. J., 
after stating that as it was an incident. of 
those relations that the right of forfeiture 
was subject to relief, that incident must 
Still apply when those ‘relations are 
established bya decree passed in accord- 
ance with the agreement, observed: i 

“It was laid down in Wentworth v. Bullen 
. (12) and has since been repeatedly affirmed 


(9) 24 M. 265. 
(10) 26 M, 31. 
(11) 31 B. 15; 8 Bom. L. R. 
. (12) (1829) 9 B. & ©. 840 at p. 8 
- 83,109 E, R. 313; 33 R.R, 353, 
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that “the, contract.of-the parties. is not.. the 
less a contract, and subject to the incidents 
of a contract, because there is superadded 
& command ofa Judge’ and. this, in my 
opinion lends a sanction to the conclusion 
I have expressed." ; 

Beaman, J., observed “By private agree- 
ment, converted into a decree, parties 
cannot empower themselves to do that 
which they could not have done by private 
agreement alone” and referred to Great 
North-West Central Ry. v, Charlebois.(8). ` 

Applying these principles to, the facts 
of the present case the position is this. The 
compromise of the suit on the mortgage 
Ex. A which is now the foundation of 
liability did not put an end to the 
relationship of mortgagor and. mortgagee 
but on the contrary affirmed it. The 
decree perpetuated the relationship of 
mortgagor and mortgagee and did not 
dissolve that relationship. It enforced the 
right of the mortgagor under the mortgage 
to obtain -possession, and provided for 
the right of the mortgagor getting back 
possession on payment of Rs. 31,000. The 
ordinary incidents of that relationship are 
thateven though a term is fixed for re- 
demption by the parties, the party is 
allowed to redeem within the period of 
60 years provided by the Limitation: Act 
and thatany provision in the agreement, 
which in effect limits the right to redeem 
by aclause thatthe right is to be exercised 
by execution (which necessarily reduces the 
period to 3 years) is as invalid as ‘if there 
was a clause saying thatif the property is 
not redeemed in three years the property 
should be lost, This clause was embodied 
in the decree by consent of all parties. 
It is, therefore, a case where the parties 
have done what 8.60 of the "Transfer of 
Property Act prohibits. In a suit to 
redeem it seems to us to be no defence to 
state that the sole remedy is the remedy: 
‘by execution which. remedy the parties 
had no right to insert as being a clog on 
the equity of redemption. In this view 
e. 47 of the Code would not debar the 
plaintiff from filing a suit to redeem. 

We think thaton a proper construction 


‘of the compromise decree the clause that 
the mortgagor should 


take possession 
of the property by executing the decree is 
not the sole. right which the mortgagor 
has. Unlike a decree for redemption 
under the Transfer of Property Act the 
decree does not say that if money is not 
paid as stipulated, the right to redeem is 


lost. What the parties contemplated was 
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that they should be entitled to the benefit 
of thesummary way of getting possession. 
T'he fact that the plaintiff does not choose 
- to exercise that right: would not deprive 
him of the larger remedy he has of getting 
possession by suit. If he had applied 
within three years by execution to redeem 
the property, he would have had to pay 
only afew rupees as stamp duty under 
the Court Fees Act and he would have 
got possession on payment into Oourt of 
Re. 31,000. If he wants to have it done by 
a suit, a very heavy stamp duty of about 
Rs. 1,492 would have to be paid and, as a 
matter of fact, such astamp duty was 
paid in the present suit to redeem. It also 
appears to us that the existence of that 


clause would not prevent redemption as. 


the case falls within the decision of their 
Lordships of the Privy Council in Sri Raja 
Papamma Rao v. Sri Vira. Pratapa H. V. 
Ramachandra Razu (13) where the facts 
were shortly these. The plaintiffs sued 
to redeem a mortgageon the ground that 
it was discharged by the rents and profits 
appropriated by the | mortgagee, The 
mortgagors undertook in the mortgage- 
deed to repay a sum of Rs, 2,011 with 
interest by four annual instalments, 
mortgaging as security a village belonging 
to them. The mortgagee sued the mort- 
gagors upon this bond and prayed for a 
“ decree directing the defendants to pay the 
amounts’ then due with interest by 
means of the mortgage property. The 
decree of the District Judge was 
“in-accordance with the.custom prevail- 
ing in the Courts in this Presidency three 
months time will be allowed to the defend- 
ants within which to pay up the whole sum 
now decreed, principal and interest and 
costs, {failing which the plaintiff shall be put 
in possession of the immoveable and 
moveable property specified in the bond 
sued upon and in the plaint and schedule, 
as provided in the terms of the bond." 

We may state in passing that in this 
case the decree was a consent decree which 
directed that if the mortgage was not 
redeemed in 3 years, the mortgagee should 
take-possession of the properties. Under 


this decree, the mortgagee took out execu- 


tion and got possession £8 the mortgagee in 
the present case acting under cl. 2 of the 
yajinama decree got possession in execu- 
tion. Then the plaintifis-mortgagors filed 
the suit to redeem alleging that if an 


1 


accopnt was taken it will be found that: the 


(18) 19 M. 249; 22 I, A, 92; 6 M. L, J. ! 58:7 Sar, P, 


Q. J, 10 (P. 0.) 
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whole mortgage has been discharged by 
the usufruct. The defence was that by 
virtue ofthe terms of ihe decree the pro- 
perty had become the absolute property of 
the mortgagee and that it was not com- 
petent to the parties to go behind the 
decree. The Subordinate Judge dismissed 
the suiton the ground that the mortgage 
was foreclosed if the money was not paid 
in 3 years. On appeal this judgment was 
reversed by the High Court. Their Lord- 
ships of the Privy 
decision of . the High Court. Lord 
Hobhouse in delivering the judgment of 
their Lordships ofthe Privy Oouncil after 
referring: to the decree of the District 
Judge and the fact that the decree stands 
because no appeal was filed against that 
decree observed: 


“The decree, therefore, stands and is 
binding on the parties; and the mortgagee 
took possession under it. He has since 
sold the property, but that does not affect 
the rights of the mortgagor. The question 
is in what character was the possession 
taken. lfinthe character of a mortgagee, 
the mortgagor had a right to redeem, 
which was not barred by the time the suit 

egan." 

His Lordship after dealing with the 
contention of Mr. Mayne further observed; 

"It is sufficient that the mortgagee, not 
being entitled to foreclosure, and not asking 
for it, got a decree which did not purport 
to work foreclosure. I6 purported to give 


possession ‘as provided in the terms of the ` 


pond’, That was impossible, for there 
were no such terms; but it purported to do 
that, and did not purport to put tan end 
to the bond and to the relations of mort- 
gagor and mortgagee altogether. It could, 


though subject to correction on appeal, “` 


give possession, and did so. The mortgagee 
thereupon became mortgagee in possession 
and as such he must submit to be 
redeemed.” ; 


It seems to us difficult to distinguish the 


facts of the present case from the facts of - 


the casein Sri Raja Papamma Rao v. Sri 
Vira Pratapa H. V. Ramachandra Razu 


(13) referred to above. The decree with : 


which their Lordships were dealing was 
an executable decree and for the purpcse 
of s. 47 the addition of a clause allowing 
parties to execute makes no difference if 
the decree isin fact executable. The test 
applied by their Lordsbips is ‘what was the 
character of the poesession taken under the 
decree and if the character was as mortgagor 


Council affirmed the. 


\ 
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and mortgagee their Lordships hold that | stitute new rights created by the decree 
the right to redeem followed. ^ ` Thisiscléarly brought out by the provisions ' 


ofthe Transfer of Property Act aud O. 
XXXIV, Civil Procedure Code, which relate ` 
to mortgage-decrees. ; 
This case-has been considered by the” 
Bombay High Court in Abdul Rajak Alitsha : 
Mulani v. Vaman Ganesh Padlikar (15)? 
That was a suit to redeem a mortgage of 
1874, There was a previous redemption ` 
decree of 1881 the terms of which were that 
the plaintiff should pay the defendant ' 
Ra. 400 with interest by annual instalments 
and that if the plaintiff failed to pay any- 
instalment, the defendant should take | 


Reference has been made by the appel- 
lant's Advocate to Hri Ravji Chiplunkar v. 
Shapurjt. Hormasji Shet (14) and it was” 
contended: that the decision in that case 
lays down a contrary rule. We do not" 
think the facts of that case are similar to 
the facts of the case with which we Bre 
dealing now. Inthat case a suit was filed 
by the mortgagees to recover their mort- 
gage money by sale and a decree was 
' passed in accordance with the award of 
arbitrators to the effect that the defendants . 
were to pay in all Rs. 2,396 tothe plaintifis 


on a date which would be fixed and should possession of the land mortgaged and: 


redeem the land which till payment was 
to remain in the possession of the plaintiffs. 
This state of things continued from Septem- 
ber, 1825, and.in 1877 & suit was filed to 
redeem. The Subordinate Judge held that 
the mortgage had entirely merged in the 
decree and that exécution was barred. This 
judgment was confirmed by the High 
Court. Their Lordships of the Privy 
Council held that as the execution of the 


decree was barred, no fresh suit for redemp- 


tion would lie on the rights created by 
the decree. Their Lordships held that on 
theframe of the plaint the plaintiff could 
not fall back on a right to redeem the origi-. 
nal mortgage as he in the plaint did not, 
seek to redeem the mortgage of 1806 which. 
on the face of it would be -barred but for 
some acknowledgment and no such acknow- 
ledgment was alleged. Their Lordships 
left open the question whether if a proper 


guit was filed on the original mortgage and . 


an acknowledgment was proved so as to 
get over the bar of limitation, that suit 
would be maintainable. In the eaae before 
us the suit to redeem is not barred. as it is 
within 60 years of the date of the mortgage. - 
It is clear from the facts of the case in Hari 
Ravji Chiplunkar v. Shopurji Hormasji 
Shet (14) that the suit was not a suit to 
enforce the term of the mortgage as to 
possession and keep the righte of the parties 
subsisting but was on the contrary a suit 
by the mortgagee to get back his money. 
In cages where the mortgagee sues to get 
back his money, of course the decree fixes 
the period for payment and provides either 
for sale or foreclosure. And the effect of 
the decree is to put an end to the relation- 
ship of mortgagor and mortgagee after the 
period mentioned in the decree and to sub- 


(14) 10 B. 461; 131, A, 68; 10 Ind. Jur. 310; 4 Bar. 


p. O. 5,719 (P. O2. 


receive’ the produce thereof in lieu of: 
interest and on the plaintiff paying the 
principal amount at the end of any fasli : 
year, the land belonging to the plaintiff. 
should be returned to him. It was contend-: 
ed that the suit to redeem was barred by: 
reason of the previous decree and reliance ' 
was plaéed on Hari Ravji Chiplunkar v. 
Shapurji Hormasjt Shet (14). Sir Norman: 
Maeleod, O. J., observed: ; 
“This case belongs to that numerous 
class of cases in which the question arises- 
whether the: mortgagor is in effect bringing 
a suit to execute a previous redemption 
decree, or whether he is seeking to exercise 
the right to redeem, as a right which was 
reserved to him by the previous decree. On 
the authority of Hart Ravji Chiplunkar v. 
Shapurji Hormasji Shet (14; if the suit 
must be treated asa suit’ claiming a right 
to execute the pravious decree,then undoubt- 
edly it must be dismissed. But if it comes 
within the Full Bench decision of this Court 
in Tani Bagavan v. Hari (16) then the 
plaintiff is entitled to succeed. The deci- 
sion must depend entirely on the nature 
of the decree in the previous suit; and the 
difficulty in reconciling the various deci- 
sions lies in the fact that the terms of the 
previous . decree will generally vary, and 
further the decision of the question may, 
depend upon whether the previous “sulit 
had been brought by the mortgagor or the 
mortgagee.” 2 2 
After referring to Tani Bagavam. v. 
Hari (16), the learned Chief Justice 
opserves: B S. 
«Ip seems to me that in the dec?ée in 
Suit No. 480 of 1881 the right to’ redeem 
was reserved and that the plaintiff is now. 
entitled to aue for redemption." to 
(15) 63 Ind, Cas. 902; 45 B. 1335; 23 Bom. I, R. 
=93, | 
B) 18 B, 659 m 
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Applying this test to the present case it 
seems to us that the compromise decree 
far from putting an end to the right to 
redeem was passed on the basis that the 
mortgage right should subsist. We are 
of opinion that in any view of the case the 
present suit is” not barred by s. 47 as 
contended for by the appellant. 

In.the view we take itis unnecessary to 
consider the contentions raised by the 
learned Advocate-General for the respon- 
dents as to the defendants being estopped 
from contending that the mortgage is not 
redeemable by reason of the various pro- 
ceedings we have already referred to or 
the contention that the decree in the auit 
on the second mortgage obtained by the 
mortgageés on the basis that the first 
mortgage was subsisting operates as res 
judicata or as an estoppel, or the contention 
that the mortgagees having admitted for 
over the statutory period of 12 years 
their possession as being possession under 
the. mortgage a fresh title to redeem 
arises irrespective of the compromise 
decree. 

The, appeal fails and is dismissed, with 
costs. ; 

V. N, V. Appeal dismissed, 


MADRAS HIGH COURT. 
- Szconp O1vIL APPEAL No, 603 or 1926. 
October 9, 1929. 
Present :—Mr. -Justice Anantakrishna 


Ayyar. 
VATAKKAM GHIRAYIL PARK UM 
KURUNDALIAMMAL-—PLA1INTIFF 
"E — APPELLANT f 


versus 
T. P.E. N. RUNHIKANNAN 


AND OTRERS— DEFENDANTE— RESPONDENTS, 
" Partners— Settlement 9f accounts—Grounds for re- 
ening— Effect of fraud. 
SI M c ni final settlement of accounts be- 
tween partners, where the parties elect to proceed 
not on the basis of accounts but in spite of the same, 
and voluntarily agree to have a particular amount 
fixed, then itis not open to ' one of them subsequent- 
ly tosay, if the accounts, as subsequently gone into, 
prove thatthe amount due by one party is much less 
than the amount which the parties mutually agreed 
to, that they are not bound bythe agreement. [Pa 
~ 598, col. 1.] : 
:. Uf,-howéyer, they mean to ascertain the exact 
balance, it may be necessary for that. purpose that 
‘vouchers should be produced and that ál} the infor- 
“malêm which is possessed on one side and thé other 
' should be furnished in the settlement of those ac- 
'"&ounts; and, if it afterwards turns out thatthere are 
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errors in the account, itis a sufficient ? ground foa 
re-opening theaccount and for setting it right in 
Courtof Equity. [p. 598, cols. 1 & 2.] 

‘In either case the: settlement of accounts may be 
vitiated by fraud or by misrepresentations made on 
one side or the other. [p. 598, col. 2.] 

‘Henry McKellor v. John Waliace (1), followed. 


‘Second appeal from a decree of the 
Sub-Judge, Tellicherry, in Appeal Suit No. 
126 of 1925. 

The Advocate:General and Mr. P. 
Narayana Kurup, for the Appellant. 

Mr. V. P. Karunakaran Nambiar, for the 
Respondents. 

JUDGMENT.—The plaintif as the 
endorsee of 2 promissory note, Ex, C exe- 
cuted by defendants Nos. 1, 2 and 3-in 
favour of defendants Nos. 4 and 5 instituted 
the original suit against all the defendants 
to recover the amount due on the promiss- 
ory note, The plea of defendants Nos. 1, 2 
and 3 was that there was no consideration 
for the promissory note, that it was execut- 
ed on account of fraud practised upon them 
by defendants Nos. 4 and 5 and that plain- 
tif was nota holder in due course as hé 
knew the defect of the title of defendants 
Nos. 4 and $ to the promissory note. Defen- 
dant No. 4did not appear in the suit and 
defendant No: 5 supported the plaintiff, 
The trial Court came tothe conclusion that 
there was no fraud and that the amount 
must be taken to have been due, It gavea 
decree in favour of the plaintiff against all 
the defendants for the amount due on the 
promissory note. Defendants Nos. 1,2 and 3 . 
preferred an appeal tothe lower Appellate 
Court. The- learned Subordinate Judge 
came to the conclusion that the promissory 
note was executed by deferdants Nos. 1,-2 
and 3as the result of fraud practised by 
defendants Nos. 4 and 5 and also that the 
plaintiff had knowledge of the defect of 
title of defendants Nos. 4 and 5 when he got 
endorsement of the note from them in his 
favour. On these findings he reversed the 
decision of the first Court and dismissed the 
suit against defendants Nos, 1 to3. Hence 
this second appeal has been filed by the 


` plaintiff against defendants Nos. 1, 2 and 3 


only. Weare not here concerned with the 
decree granted by the first Court against 
defendants Nos. 4 and 5 which bas become 


final, 

—. On behalf of the appellant- the learned 
Advocate raised two points before me. In 
orcer to appreciate the first contention 
raised it is necessary to state a few facts. ` 
There was apartnership in timber carried 
on, by. these defendanta, Defendants Nos. 
4 end 9.would seem to be working partnere 


193'I, O, 1920: 


and defendants Nos. 1, 2 and3 really the 
monied partners who provided the capital. 
There were miaunderstandings between the 
partners with the result that they were 
anxious to have the partnership dissolved 
and the accounts taken. Two attempts 
were made for settlement, the first at a 
place called Chokli. Though no accounts 
were produced at the Ohokli settlement it 
would appear that the parties were persuad- 
ed through the intervention of some arbitra- 


tor, to fix a particular tamount as ihe 


amount due to some of the partners,and that 
after accepting the said settlement a release 
deed was executed by them in favour of the 
“others. Immediately afterwards the said 
settlement was set aside by consent and the 
release deed was treated as cancelled. There 
were further negotiations and at Kasargod 
there was another settlement. Defendant 
No. 5 was the working partner in charge 
of the actual partnership transactions. He 
produced certain account books at the 
settlement at Kasargod and he also pro- 
duced two balance sheets, Exe. B and I. 
According to these it appeared that defen- 
dant No. 4 was found entitled to a sum of 
Rs. 341-8-0 and defendant No. 5 to a sum 
cof Rs. 4,885-5-0. The amount due to defen- 
dant No. 4 namely, Rs. 341-8-0 was treated 
as not really due, having regard to the state 
of affairs of the partnership and in respect 
of the amount due to defendant No. 5 some 
amount was reduced from the Rs. 4,885-5-6 
appearing in the books as due to him and 
from the amount arrived at a sum of 
Rs. 1,385 was deducted on account of 
defendants Nos. 4 and 5's share of the loss. 
Rs. 215-1-0 was paid in cash and 22 logs of 
timber worth Rs. 570-15-0 were also given. 
It'is in respect ofthe balance of Re. 2,714 
which was found to be due to defendants 
Nos. 4 and 5 that this promissory note, Hx. 
O was executed on 30th October, 1920. The 
finding of the lower Appellate Court was 
that defendant No. 5 who was in charge of 
the business had tampered with the accounts 


and the balance sheets, Exe. B and I, which | 


he produced before defendants Nos. 1,2 
and 3 and on the basis of which the parties 
settled accounts were all tainted by fraud. 
The lower Appellate Oourt has discussed 
this question of the fraud practised on de- 
fendants Nos. 1, Zaud 3 at the time of the 
settlement, A Commissioner was appointed 
to go into the interpolations and alterations 
made in- the accounts by the partners in 
charge ofthe business: It is unnecessary 
for me to gointo the detaile ofthe mistakes 


and frauds which the lower Appellate Oouri 
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finds proved. To take one instance, in para. 
15 of the lower Appellate Court's judgment, 
in considering item No. 166 of the Commis- 
sioner’s report, itis observed that the entry 
as it stood at first related to a debit of Rs, 19 
on 15th November, 1919, in the firm's books, 
The figures were subsequenily cbanged into 
Rs. 715. The sum is said to have been sent 
to one Kamevadi Ohap»a for meeting ex- 


. penses in connexion with ‘the partnership. 


The alteration of the figures 15" into "715" 
clearly benefits the working partners to the 
extent of Rs. 700. This alteration of the 
figure “15” into“715" in respect of a debit 
on 15th November, 1919, is carried out both 
in the ledger and alsoin the fair day book. 
But unfortunately for defendants Nos. 4 and 
5, the rough day book contains only the 
original entry .“15”, so that the lower Ap- 
pellate Court had before it a case where 
accounts had been tampered with by part- 
ners who kept the accounts and who pro- 
duced those accounts as the accounts pro- 
perly representing the affairs of the part- 
nership at the settlement made by them 
with the other partners, defendants Nos. 
1,2and 3. No doubt certain explanations 
were offered with reference to these entries. 
The lower Appellate Court in para. 15 ob- 
served that it was unable to accept the 
explanation. My attention was drawn by 
tha learned Advocate for the respondent 


-to other similar entries also where figures 


“300” was changed into “300" and various 
similar changes were made; for example, 
ls. 20 changed into Rs. 320 and 7 annas 7 
pieschanged into Rs. 100-7-9. Sitting in 
second appeal it is not necessary for me to 
multiply instances. ` ; 

What has been found by the lower Ap- 
pellate Court, therefore, comes to this, ` De- 
fendants. Nos. 4and 5 working partners in 
charge of the accounts represented to the 
other three capitalists partners, defendants 
Nos. 1, 2 and 3, that the accounts produced 
by defendants Nos. 4 and 9 before defen- 
dante Nos. 1,2 and 3 represented the real 
atate of the transaction of the partnership. 
Further they produced for the purpose of 
the settlement two abstract balance sheets, 
Exs. Band I which represented the result 
ofthe accounts, according to the altered 
state of the accounts. Now it goes without 
saying that partners who do not take an 
active part in the partnership are entitled 
to rely on the accounts produced by the 
working partners who were in charge of the 
same. Good faithis required in deglings 


between the partners, and when, as & result 


of the accounts, produced by these working 
° 
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Partners they induced the other partners 
to execute in their favour a promissory 
note in respect of the amounts so found 
to be due to these working partners accord- 
ing to the accounts produced by them, it 
is all the more necessary for them to exer- 
cise the utmost bona fides in Buch matters, 
The -plea of defendants Nos.1, 2 and3 in 
the present case that the promissory note 
was executed by them owing to fraud 
practised by defendants Nos.4 and 5 has 
. beenamply proved, and the materials on 
record warrent the finding of the lower 
Appellate Court in their favour. It was, 
however, argued by the. learned Advocate 
for the appellant that the present case 
comes within the principle enunciated by 
the Privy Council in the case reported as 
Henry McKellor v. John Wallace (1). At 
page 395* the principle is set outin the 
judgment delivered by the Right Hon'ble 
Pemberton Leigh. No doubtin cases where 
parties elect to proceed not on the basis of 
accounts but in spite of the same, if, for 
example, they say expressly or by necessary 
implication that whatever might be the 
state of accounts, the parties do not want 
to take the actual accounts but want: to 
avoid the labour and trouble of going 
through the accounts, but voluntarily agree 
to have a particular amount fixed (really it 
is, in such cases, by way of compromise of 


their claims), then it is. not. open to one of 


them subsequently to any ‘that if the ac- 
counts 88 subsequently gone into prove that 
the amount due by one perty is much less 
than the amount which the parties mutual- 
ly agreed that they are not bound by the 
agreement, That is itis no answer to say 
that the parties were not wiser in the first 
instance. It isopen to parties to compro- 
mise matters in dispute, and questions 
relating to settlement of accounts are not 
an exception to this rule, That was the case 
which the Privy Council had to consider 
in the case reported as Henry McKellor v. 
John Wallace (1) I should just like to 
quote the passage on which great stress was 
laid by the learned Advocate for the ap- 
pellant in this case..At page 325* it is 
stated : ' 

. "Thelaw in.eases of. this kind I appre- 
hend to be perfectly clear. Parties having 
secouaits between.them may meet and agree 
to settle those accounts by the ascertain- 
ment of the exact balance; and, if they 
mean to ascertain the exact balance, it may 
^. (1. §M.I. A. 372; 8 Moo. P. O. 378; 1 Eq. Rep. 309; 1 
... Sar. P, O. J. 453; 18 E. R. 936. 

"*Pageof 5 Mel. A.—[Ed.] < 
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be necessary. for that purpose, and probab* 
ly is necessary in most cases, that vouchers 
should be produced, and that all the in- 
formation which is possessed on one side 
and the other should be furnished in the 
settlement of those accounts; and, if it 
afterwards turns out that there are errors 
in the account it is sufficient ground for 
opening the account and for setting it 
right in a Court of Equity. If, on the other 
hand, persons meet and agree, not to as- 
certain the exact balance, buf agree to 
take a gross sum as the balance, a sum 
which oneis willing to pay and the other 
is content to receive as the result of those 
accounts, it is obvious that the produc- 
tion of vouchers is entirely out of the 
question and errors in the account or 60 
also, for the very object of the parties is to 
avoid the necessity for ihe producing those 


vouchers, upon the assumption that there 


are or may be errors in the account £o 
settled; therefore it is either an account 
stated and settled in the formal sense of 


thatexpression, or, it is the case of a settle- 


ment by zompromise.” 

Having come to the conclusion that the 
case before me is not a case of the kind 
put forward by the learned Advocate for 
the appellant based on the second aspect 
mentioned in the judgment of their Lord- 
ships, it follows that I am unable to 
uphold his contention for another reason 
also. It should be noticed that the Privy 
Council in the case in Henry McKellor v. 
John Wallace (1) proceed further to state: 
“in either case (that is, in either of .the 
two cases contemplated by his Lordship 
in the previous sentences) it may be vitiated 
by fraud; in either case it is good for 
nothing if either from the collusion of the 
parties upon the circumstances under which 
the settlement. take place, it is proved in a 
Court of the Equity that the transaction 
was not so fairly. and so fully understood 
between the parties, either from the con- 
fusion in ‘which it was involved or from 
misrepresentations made on the one side 
or theother, as it ought to have been, and 
that injustice has been done to either side.” 

lt being thus clear that fraud is a ground 
for interference in both cases, the question 
is whether fraud has been legally found in 
the present case. In Lindley on Partnership, 
Edition 9, at page 591, there is a paragraph 
relating to agreements made between part- 
ners at the time of dissolution and based on 
falee and incorrect accounts. ‘It is stated 
that “notwithstanding the inability of a 
retiring partner and of those claiming 
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under him to avoid an agreement fairly 
come to between him and his co-partners, 
the good faith and open dealing which 
one. partner has a right to expect from 
another never require to be’more scrupulously 
observed than when one of them is retiring 
upon terms agreed to upon the strengh of 
. representations as to the state of the partner- 
ship accounts, and an agreement entered 
into on a dissolution will be set aside if it 
can be shown to have been based upon 
error or to'have been tainted by fraud, whe- 
‘therin the shape of positive misrepresent- 
ation or of concealment of the truth,” 

A case is mentioned where in circum- 
Stances similar to the present case, a plaint- 
if gave a note for the amount of 
the balance and afterwards discovering 
mistakes he filed a bill for a new ac. 
count. The defendant, of course, pleaded 

accounts stated.” The Oourt decreed 
that the defendant should give a new 
account, It is not necessary to quote other 
cases to which my attention was drawn by 


the learned Advocate for the respondents. 


The case of Law v. Law (2) was also refer- 
red to in support of the same proposition, 
Here not only were the accounta produced 
. by defendents Nos. 4 and 5, but two balance 
sheets, Exs, B and |, were prepared by 
_ them and produced before defendants Nos, 1 
to 30on the faith of which defendants N os, 1 
to 3 took upon themselves the partnership 
business and sent off defendants No. 4 and 
9, promising to pay them under this note 
asumof money after giving them some 
cash and some. logs of timber. Having 
regard to the fraud practised upon de- 
fendants Nos. 1 to 3 as shown by the nu- 
merous instances of falsification of account 
by defendants Nos. 4 and 5, I think the 
lower Appellate Court was entitled to come 
to the conclusion that this settlement was 
2 cde upon defendants Nos. | to 3 
nd tha e promisssor 
ingly i | y note was accord- 
Ine next question that was | 
behalf of the appellant was ibat a pus 
event, not being a. party to the promis- 
Bory notein the first instance but only an 
endorsee from defendants Nos. 4 and 5 he 
was entitled to protection and that his 
suit should not have been dismissed, what- 
ever remedies defendants Nos.:] to 3 might 
have against defendants Nos.4 and 5 in 
respect of any fraud practiged upon them 
The answer to that is that unless the plain- 
tiff proves that he is a holder in due course 
(2) (1905) 1 Oh 140; a Ja . 58 WRO 
9? 1. T AT TL R qois Ob 168; 99 W, R227; 
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Instruments Act, he could not have any 
higher or superior rights against 
defendants Nos. 1,7 and 3 than defend- 
ants Nos; 4 and 5 themselves would have. In 
this case there is the finding arrived at by 
the lower Appellate Courtin para. 28of its 
judgment on page 10 that the plaintiff 
knew of these disputes and that he took 
the note with notice of the defect of title 
of defendants Nos. 4 and 5. That find- 
ing ie enough to disentitle the plaintif to 
the benefits of a holder in due course. 
There was also another matter mentioned to 


. me which would equally disentitle the 


plaintiff to relief on this footing. As I 
mentioned already, the promissory noteis 
dated 30th October, 1920. It was endorsed 
in favour of the plaintiff by defendants 
Nos. 4 and 5 on 27th July, 1921. In the plaint 
it is mentioned in para. 4 that the due 
dates were 31st December, 1920, and 3lst 
March, 1921. I understand that it means 
that the amounts became payable on these 
respective dates. The plaintiff's endorse- 


"ment is dated subsequent to the second 


of the dates mentioned in the plaint and 
that being so, on that ground; also the 
plaintiff could not be said to be a holder 
in due course. | 


' The learned Advocate for the appellant, 


however, argued that in the case of pro- 


“. missory notes payable on demand there is no 


such thing as the dateon which the amount 
became payable, because he argued that in 
the-case of every promissory note payable 
on demand the amount becomes payable 
on the execution of the promissory note 
and that the words “after the same became 
payable” should not be taken to apply to 
such promissory notes. I need not express 
any. opinion in this case on this question, 
as I have held against the appellant on 
the other point already -mentioned by 
me; but my attention was drawn to the 


cases reported as Communden Mohideen . 


Saib v. Oree Meerah Saib (3), Van Inglu v. 
Dhunna Lall(4),and Sankaran SubbanPattar 
v. Mangalasheri Kunhu Moidur Musaliar 
(5) at page 35*, where this Oourt observed 
that if, after the execution of an “on 


-~ 


demand " promissory note, the' holder of . 


the promissory note made demands on the . 


maker, then a subsequent indorsee from 

such holder could not be said to be a 

" holder in due course" within the mean- 
(3) 7 M. H..O.R. 271. 


POESIE 
, 6) 3 Ind. Cas. 426; 33M, 34; 6 M, L. T. 237819 M.L. 
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ing-of-s.:9.. However, as lsaid, it is un- 
necessary for me ío decide in this parti- 
cular case this point, as I have found that 
ihe lower .Áppellate.Court was entitled to 
come to-the finding that the plaintiff had 
» notice before he took the endorsement of the 
defect of title of defendants Nos. 4 and.5 
to the promissory. note in question. 

It, therefore, follows that both the 
contentions -raised by. the learned Ad- 
vecate for the appellant should be over- 
ruled, with the result that the second ap- 
peal is dismiesed with costs. 

Y, N. V. Appeal dismissed, 


MADRAS HIGH COURT. t 


Oivit ÀPPRAL No. 349 or 1924, 
: March 26, 1929.. 
Present :—Mr. Justice Odgers and 
Mr. Justice Wallace. 
N. P. L. PALANIAPPA CHETTY— 
PLAINTIFF—A PPELLANT 
| l VETSUS - 
N. M; R. NAGAPPA GHETTIAR AND . 
OTEBRS—DEFENDANT3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 18 (b)— 
Foreign judgment—Deeree on defendant's non-appear- 
ance, whether ‘decision onthe merits—Suit on such 
judgment, maintainability of. 

A decision ofthe District Court Colombo in a re- 
gular suit in which all that appears irom the record 
is that on the defendant's non-appearance, the plaint- 
iffs proctor filed an affidavit and the Court passed a 
decree nisi and then a decree absolute, underss. 85 
and 86 ofthe Ceylon Civil Procedure Code, is not a 
decision on the merits which. would entitle the plaint- 
iff to judgment on the foreign judgment unders. 13 
(b) of the Oivil Procedure Code. [p, 602, col. 2; p.603, 

1.] 
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Appeal from-a decree -of the Sub-Judge, 
Ramnad, in Original Suit No. 64 of 1922, 

Mr. T. M. Ramaswami Iyer, for the Ap- 
pellant. 

Mr.. V. Rajagopal Iyer and S. Jagadisa 
Tyer, for the Respondents. 

JUDGMENT. 

Odgers, J.—This appeal and Appeal 
No. 47 of 1928 were originally heard by 
myself and Curgenven, J., but owing to 


the latter's illness before he left the: 


Oourt last year we were unable to deli- 
ver our judgments. In the meantime an 
informal application was made to me 
which is now put in the form of petition 
that we should ask Mr. Brook Elliot, a 
member of the Ceylon Bar to either ap- 


pear as an amicus curie-or as a’ witness- 


to help us in ‘the elucidation of the 
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Ceylon procedure: in this case as con- 
tained in the Oeylon Proeedure Code 
We have given very careful considera- 


tion to this request and we are indebted 


to Mr. Book Elliot for so readily plac- . 
ing his services and knowledge at our 
disposal. But we consider that the only 
way in which Mr. Brook Elliot could be, 
of any real assistance would be if he 
were asked his opinion as to. the very 
question that we have to decide. An 
expert in foreign law is called as I under- 
stand it: to state what the law of a 
foreign country on a particular point is; 
an Advocate of the Scottish Bar is.often 
called as a witness in the English Courts 
to explain. the Law of Scotland on any 
particular point that arises. But in this 
case we have the law laid down for us 
in a particularly elaborate manner iu the 
Ceylon Civil Procedure Code and it ap- 
pears to us that it is our duty to inter- 
pret that Code as best we can and. that 
we are not entitled to rely on any out- . 
Bide opinion, however eminent, as to the in- 


." terpretation of that Code. 


This was a suit to enforce payment of 
Rs. 8,000 the balance due on foot of a 
certain mortgage and a foreign judg- 
ment obtained by the plaintiff in the 
District Court of Colombo. Defendant 
No.1 had effected this mortgage to the. 
plaintiff on the security of certain proper- 
ties in Ceylon on 3rd April, 1917. The suit 
in the Colombo. District Court on the 
mortgage document was started on 10th 
November, 1918, and on 12th May, 1919, 
there was a preliminary decree followed 
on 4th July, 1919, by a final decree and 
on ith Ocbtober, 1919, the plaintiff pur- 
chased the. properties in Court auction 
for Rs. 9,000 odd and in 1920 sold them. 
by private sale for Rs. 33,000, Aiter 
giving credit for this, the suit was 
brought for the balance of Rs. 8,000. 
On 18th October, 1922, the present suit 
in the Índian Court was started and the 
learned Subordinate Judge found that 
the claim was barred by limitation as io” 
the original cause of action as the docu-: 
ment could not be held to bea registered: 
document for tha purpose of limitation. 
The learned Judge curiously enough did 
not give any finding as to the limitation: 
with regard to the foreign judgment, and - 
itis practically uncontested that the plain- 
tiff has under Art. 117, Limitation Act, 
six yearsin which to bring his suit in- 
British India on the foreign judgment. 
The authority of Gurunadha Ramaseshayya ' 


1 Aa 
a+ 
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precludes him from relying on the docu-. 
ment registered outside British India. The 


only question. in this appeal really i8. trist Judge and a decree misi was issued 


“on 17th May, 1919. Finally substituted ser- 


whether the foreign judgment was one. 


“based on the merits or not within s. 19-(b), 


` 


Civil Procedure .Code. The. respondents’ 


Advocate faintly contended that there was.. 


8 ission to the. jurisdiction. on the: A wy. 
no subm J - “ecution by sale was ordered to issue on 


partof the defendant and no service on him 
but the document which is the original 
plaint contains. clear submission to the, 
jurisdiction, for it: states: - u Ks 

"It shall be lawful for the said obligee 
or his aforewritten .at; once .to. sue for. 
and recover payment of the said sum of 
Rs. 27,000." 


It'is obvious, I think, that the words-“to. | 


sue for" must mean tio sue in the Courts 
of the country where the obligation was" 
entered into and the -obligor is Na&awann& 


Moona. Roona Nagappa Chetti of Sea. Street - 


in Colombo and the obligee is also des- 


cribed as. of the same address. In this. 


case there was substituted service as pro-: 
vided ‘for in the Oeylon Oivil Procedure 
Code, ss. 60 and 61. The latter makes 
substituted’ service as efiective as if it: 
had. been made on the defendant person- 
ally. "There is no reason to suppose that: 


substituted service -was not ordered and ` 


effected in this case with due regard -to 
the procedure of the Ceylon Courts. 4 


The record in the case is called the : 


Journ&l and under s. 92, Oeylon Civil Pro- 
cedure Code the’ Journal is to commence 
with the institution of the action and in it 
shall be minuted as they occur, all the 
events in the course of the action, t.e, 
the original application and every sub- 
sequent step, proceeding and order; each 
minute shall be signed and dated by the 
Judge, and the Journal so kept shall be 
the principal record of the action. This 
document is Ex: E, and it appears from | 
that, that substituted. service was effected . 
on bth May, 1919, on the affidavit of the 
process-server and Fiscals Report stat- 
ing that notice was affixed to the mort- 
gage property. The difficulty is caused by 
the entry of 12th May and by- some of 
the. provisions of the Ceylon Civil Pro- 
cedure Code to.. which -reference will be: 
made in a moment. . On 12th May, 1919, ` 
the Journal states: ^ . | 

“Mr. Kondaiya files:affidavit and moves 


(1) 94 Ind. Cas, 515; 49 M. 468; 50 M. L. J. 520; A. I. 


(F. B) — HL P 


4 


 PALANIAPPA CHETTY 9;NAGAPPA: CHÉTTIAR, ^- 
v. Fripurasundari Cotton Press, Bezwada (1) T 
“the 21st May, 1919.” 


1) 
R. 1926 Mad. 615; 24 L: W. 102; (1926). MW. Nv 450 - 
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that. decree misi be. ordered ‘to ‘issue for.  . 
" Erat a 


That motion was allowed by the Dis-; 


vice' of notice of the. deeree: misi was- 
effected on 2nd July, 1919, and the decree. 
nist was’ made absolute on 4th July. Ex-. 


llth. August. The affidavit referréd to 
under the entry of 12th May is: stated to’ 
be the affidavit printed at 7 page of the sup- | 
plemental documents which « is’. by -the 
agent of the plaintiff sworn on 8th. May; 
1919, and it sets out the facts and states’ 
that a.sum of Rs. 30,000 and odd isdue ` 
to the plaintiff. . That question is ‘whe-' 
ther such an affidavit was used in evi- 
dence so as to enable it to be -said that 
ex parte decree was a decree on the mérits' 
and secondly whether such an affidavit is 
admiesible. under the CeylonCivil Procedure 


Code or whether the Court is bound'to pass : 


judgment for the plaintiff in case the de- 


-fendant does not appear though served. The - 


Chapter on default is Ohap. XII, 8.85 pro- 


vides thai “if the defendant fails to appear’ `` 


on.the day fixed for his appearance and an- : 
swer,* *. * - *and if the Court is satisfied - 
by affidavit of the process-server* Kik +) 
and if on the occasion of such default of the 

defendant the plaintiff appears, then the’ 
Court shall proceed to hearthe case ex parte" 
and to.pass a decree nisi in favour of plaint- 
iff in the Form No. 22 in Sch. II kereto,” - 


This form is headed “Form of decree nisi : 
in default of appearance of defendant," and... 
it will be observed that’ the Court has. 
apparently no option except to. pass a decree, . 
nisiin the plaintifi's favour though if may. > 
proceed to bear the case ex parte: It is . 
attempted to be said that the words “shall : 
proceed to pass a decree nisi” really mean to, ` 
hear the case and if it decides to pass a. - 
decree, to do so. But that is certainly not. 
what the section saya. The Civil Procedure 
Code further provides in s. 87 that no appeal 
shail lie against any decree nisi or absolute 


for default.. But the Court may’ set’ aside 


the decree for good cause shown. Farther :: 
8..90 says.that where there are more defend-' 
ants than one, the Court ghall not be obliged: 
to pass a decree for default against a defend- 
ant for failing to appear at astage.of the 
‘action provided that one defendant at least : 
appears at that stage. This appears to- 
make it quite clear that under ‘s.85' the 
Court is bound to pass a decree. When we: 


-come to Chap, XIX on the trial of. cases..s.: : 
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167 provides: “The evidence of the witnesses 
shall be given oraliy" and s. 179: 

“The Court may at any time for sufficient 
reason order that any particular fact or facts 
may be proved by affidavit,” and gs, 180: 

"In the event of aueh an order being made 
the Court may order the attendance of the 
declarant or deponent for viva voce cross- 
examination," 


It does not seem clear how this affidavit 
at page 17, if that is the one referred to in 
the Journal of ihe 12th May, was allowed to 
ba used there being no order apparently 
under s. 179 for the substitution of affidavit 
evidence for viva voce, There is another 
difficulty in this case. Under Ceylon 
Ordinance VII of 1840, s. 2, no mortgage can 
bea mortgage except when signed by the 
party making it in the presence of a notary 
public and two witnesses, and by s. 68, 
Osylon Evidence Act, one attesting witness 
must be called. Theadmission of a party 
with regard to the execution of a mortgage 
will not do: see Hira Bibiv. Ram Hori Lal 
(2. This would seem to beanother indica. 
tion that the case did not proceed on the 
merits. It will be observed that the Oeylon 
procedure differs from our own in that 
an opportunity is afforded to the defendant 
who has not appeared after decree misi to 
come forward and show cause why the 
decree should.not be made absolute, instead 
of our procedure of moving to set aside the 
ex parie decree obtained by the plaintiff. 
One of the latest cases on the subject is 
Arunachalam Chettiar v. Muhammad Salthu 
Marakkyar (3). 
this Court is^ concerned is contained in the 
: Full Bench case Mahomed Kasim & Co. v. 
Seent Pakir.(4) which was acase from 
Penang. There, there was no trial and no 
taking of evidence. The case was held to 
fall within the decision in Keymer v. Visw- 
anatha Reddi (5), where the defendant 
refused. to answer interrogatories and his 
- defence was thereupon struck out and the 


a 89 Ind. Cas. 659; 521. A. 362; 20. W. N. 641: 6 
P .T. 575; 23 A. L. J. 815; A.I. R. 1925 P. O. 903; 
-2 


9 M. L. J. 240; 42 C. L. J. 148; 27 Bom. L.R. 1144: 
22 L. W. 313; 3 Pat. L.R. 296; 30 O. W. N. 364: (1925) 
M. W. N. 728;5 Pat. 58 (P. O.). 


) 
(3) 107 Ind. Cas. 810; 26 L. W. 803; A. I. R. 1 
Mad. 133. "m 
(4) 100 Ind. Cas. 555; 90 M. 261; 52 M. L.J. 240; 25 
L.W.307; 39 M. L. T. 319; A. I. R. 1927 Mad. 265 


F. B.). 
£ (5) 38 Ind. Cas. 683; 40 M. 112; 15 A. L. J. 92; 21 M* 
L. T.78; 32 M. L.J. 35; 5 L.W. 342; 19 Bom. L. R 
- 906; 21°C W. N, 358; 25 O. L. J. 233; 10 Bur. L. T. 175; 
44 1. A. § (P, 9. i . da 
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defendant was placed in the same position 
asif he had not defended. In the King's 
Bench Division in England on a suit brought 
on this foreign. judgment it was held not to 
have been on the merite of the case within 
s. 13 (b), Civil Procedure Code. In the Full 
Bench ease Krishnan, J., one of the referring 
Judges with reference to Janoothassan Sait 
v. Mahomad Ohuthu (0) which is overruled : 
by the Full Bench observes as follows: 

“That was a Ceylon case where also a 
similar rule prevails as in Penang entitling 
the Court to give a decree without any trial 
when the defendants being served do not , 
appear; though the Ceylon rule gives power 
to the Judge to take evidence if he thinks 
fit, there is nothing to show that in the 
particular case any evidence was taken," 

It is further to be observed that 8. 13, Civil 
Procedure Code, speaks of a foreign judg- 
ment, In the Journal there ‘does not 
seem to be any trace of a judgment. 
whatever but only a decree, In the 
absence of any. indication that this 
affidavit was used and considered by the 
District Judge and asto how and under 
what authority it was allowed to be filed 
and having regard tothe provisions of law 
with regard to the proof of a mortgage 
document it seemsto me impossible to say 
that this decree in Ceylon was obtained on 
the merits. Mr. Justice Krishnan says 
that the Ceylon Code is identical with the 
rules of the Penang Court and he adds that 
the -procedure in the District Court of 
Colombo is that where no defence is enteréd 
and affidavit of service filed, judgment 
follows as a matter ofcourse. In that case 
there was nothing to show that any evidence 
was recorded or the Court went into the 
merits though the defendants were ex parte. 
Iam, therefore, inclined to thick that in this 
case the judgment of which there is none 
was not on the merits and that the appeal 
should be dismissed with costs two sets for 
defendant No.l and for defendants Nos. 2 
and 3 jointly. | 


Wallace, J.—The main point raised in 
this case is almost precisely the same is that 
in Appeal No. 47 of 1928, namely, whe- 
ther a decision of the District Oourt, 
Colombo, in & regular suit in which 
all that appears from the record is that on 
the defendants non appearance, -the 
plaintiff's proctor filed an affidavit and the 
Court passed a decree nist and then a. 


.decree absolute under ss. 85 and 86, Oeylon 


(B) S2 Ind. Cas 495; 47 M. 877; 47 M. L, J. 356; 20 


_ L. W. 677; A. L R, 1925 Mad, 155, | 
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Civil Procedure Code was a decision on the 
merits which would entitle the plaintiff to 
judgment on the foreign' judgment under 
8. 13 (b), Oivil Procedure Code. In my 
judgment in Appeal No. 47 of 1998,I have 

given reasons for holding that such a 
decision is not on the merita, and I need not 
repeat them here. 

.In the present case, the decree obtained 
by the. plaintiff in the District Oourt of 
Oolombo was an ex parte decree on the 
mortgage. -He brought the property to sale 
in execution. in Ooiombo and realised part 
of the decree amount and heis now suing 
on the foreign judgment to recover the 
‘balance in the Subordinate Judge's Court 
of Ramnad. The discussion ofthe point 
under s. 13 (b) by the trial Court!is hardly 
adequate, but the matter has been fully 
argued before us here, and, as I held in 
Appeal No. 47 of 1928, my conclusion is that 
ihe decision was not on the merits. On 
this point, the appeal must fail. 

It is unnecessary, therefore, to go into the 
other points such as whether the District 
Oourt, Colombo, had jurisdiction to pass 
the decree, it being alleged that the defen- 


dant was not a resident at the time: within - 


its jurisdiction and was not served at. all 
and had no knowledge whatever ofthe suit 
or the decree and that the manner in which 
process was taken out wasa fraud upon the 
District Court and whether the decree, 
therefore, offends against the principles of 
natural justice. The appeal must, therefore, 
be dismissed with costs (two sets) as decided 
by my learned brother. 


Y. N. Y. Appeal dismissed, 


MADRAS HIGH COURT. 
U1vIL MieoEgLLANEOUS PETITIONS Nos, 1935 
AND 1966 or 1929. 

April 30, 1929, 


Present:—Mr. Justice Jackson and Mr. 
Justice Reilly. 
B. ISóWARAYYAC-— PETITIONER 
` versus 
SWARNAM ISWARAYYA— l 
RESPONDENT. » | 
Divorce Act (IV of 1869), ss, 7, 96—Alimony to wife, 


; increase of, without appeal, 
of Court to direct. husband 
as condition of grant of 
Council—Civil Procedure 
109 (e). : 

On. an application , for leave to appeal tothe Privy 
Council under s. 50, Divorce. Act, against an 


whether legal — Competency 
to advance wife's expenses 
leave to appeal to Privy 
Code (Act V of 1908), s. 


-ISWARAYYA V. BWARNAM ISWARAYYA, 


| 603 
order increasing the rate of alimony payable to the 
wife the petitioner raised the questions (2) whether 
the amount of alimony which ahusband kas been 
ordered to pay monthly under s. 37 of the Act can 
be raised by the Court when it has once been fixed 
and (tz) whether r. 33 of O. XLI, Codeof Civil Pro- 
cedure, gives the Court power in special circumstances 
to make an orderfor increased alimony to wife with- 
out an appeal by her: 

Held, that neither ‘of these points was so clear as 


. to justify the Court in finding that this was not a 


. be paid by petitioner to 


/ 


of 1927. 


fit case for appeal; nor could they be said to be un- 
substantial since they materially affect the law of. 
divorce, and the law of procedure E 

In granting leave to appeal to the husband, it ig 
competent to the Oourt to require the busband to 
advance his wife the expenses of contesting an appeal 


‘which he wishes to prosecute against her, as a con- 


dition for the grant of such leave, 


Petition for leave to appeal to the Privy 
Council against a decree of the High 
Court in A. S. No. 169 of 1927 ʻO. P. No. 44 
of 1926 on the file of the District Court, East 
Tanjore at Negapatam) and petition praying 
that the High Court will be pleased to 
direct the respondent herein to pay into 
Court or to the petitioner a sum of money 
for the probable costs of the petitioner in 
defending the Privy Council appeal against 
the decree of the High Court in A. S. No, 169 


` 


Messrs. T. V. Muthukrishna Aiyar and 
N. Muthusami Aiyar, for the Petitioner. 


Messrs. M. A. T. Coelho and C. M. J. 
Ernest, for the Respondent. 


ORDER. 

Jackson, J.—This is an application 
under s. 56, Indian Divorce Act, IV of 1869, 
for leave to appeal to His Majesty in Council 
from the order and decree of this Court in 
Appeal No. 169 of 1927 fixing the alimony to 
respondent, his 
divorced wife, at Rs. 260 a month. 

The amount originally fixed by the 
District Judge was Rs.120'and this was 
confirmed on appeal. Then the respondent 
petitioned the District Judge for an increase 
and he fixed the amount at Rs. 160 plus 
Rs. 150 for the children. This Court found 
that nothing need be paid to the children 
who were no longer minors under the Act, 
but increased the alimony of the mother to 
Ra. 260, . | 

The petitioner contends that there is no 
provision in the Act for increasing the 
amount for alimony once it is fixed, and 
this Oourt is not justified in reading s. 37 ag 
entitling the Court to make such orflerg ag 


regards maintenance as may from time to 
time be reasonable, | 
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: -He also: contends that inasmuch as the 
respondent did not appeal against the order 
of the District Judge fixing her alimony at 
Hs. 160, this. Court in raising the amount 
to Rs. 260 exceeded the power given to an 
Appellate Court under O. XLI, r. 33, Civil 
Piocedüre Code. I consider that neither of 
these, points is so clear as to justify us in 
finding that this is not a fit case for appeal, 
nor can they be said to be unsubstantial for 
they materially affect the law of divorce, and 
the law.of procedure. . 

: Butin giving leave to appeal I think it 
necessary to order that the petitioner pay 
the costs of the respondentin the proceed- 
ings before the Privy Council. Under s. 7, 
Act IV of 1869 this Court is bound to act 
and give relief on principles - and rules 
which conform to those obtaining in Eng- 
land, and I have no doubt that in a similar 
case arising in. England O. XO{, Part VIII, 
of the Annual Practice would be applied 
and the.wife would be given her costs. 

In the circumstances we give leave to 
appeal- on condition of petitioner depositing 
Rs. 3,000 within three weeks of the re- 
opening of the Court next July which sum 
may be drawn by respondent. 

Reilly, J.—In O. M. P. No. 1935 of 1929 
the husband prays for a certificate that this 
is'a fit case for appeal to His Majesty in 
Council under s. 56 of the Indian Divorce 
Act. The two questions which the husband 
wishes to raise in appeal, viz., (1) whether the 
amount of alimony which a husband has 
been ordered to pay monthly under s. 37 of 
the Act beraised by the Court when it 
has once been fixed and (2) whether r. 33 of 
O. XLI, Code of Civil Procedure, gives power 
in special circumstances to make such an 
order as was made in this case, are questions 
of general importance. But does .that 
make ita fit case for appeal under s. 56 of 
the ¿Indian Divorce Act? Even if it were 
enough.to make the casea fitone under 
g..luy (c), Code of Civil Procedure, it would 
not necessarily be enough unders. 956 of 
the Indian Divorce Act. Considering the 
nature of- the cases which can be taken 
before His Majesty in Council under s. 56 
of the Act it would often be avery great 
hardship if a wife could be subjected to 
euch an appeal, when it was clear that she 
had no means sufficient to contest ib, merely 
because it raised a question of general 
importance. In this case it is alleged by 
the wife, and is not disputed before us, that 
she cannot afford to appear before the Privy 
Council and -contest the proposed appeal. 
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But, as suggested by Mr. -Coelho for the. 
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wife, the Act provides machinery by the aid 
of which an appeal can be prosecuted without 
injustice against a wife who has no means 
of her own to contest it. Under s.7 weare 
to acton principles and rules as nearly as 
may be eonformable to the principles and 
rules on which the Court for Divorce 


and Matrimonial Causes in England 
Acts. “Principles and rules” in^ 
that section include in my opinion 


principles and rules of procedure. Asa 
matter of procedure in England the husband 
can be required to advance to his wife the 
expenses of contesiing an appeal which he 
wishes to prosecute against her. That pro- 
cedure I think we are entitled to adopt here 
before declaring that the case is a fit one for 
appeal and so enabling the husband to pro- 
secute his proposed appeal before the Privy 
Council In my opinion this would not bea 
fitcase for appeal within the meaning of 
8.506 ofthe Act ifthe husband did not 
advance tothe wife the expenses of contest- 
ing the appeal, if he did so, it would bea 
fit case. L would, therefore, require the 
husband to depost in this Court within three 
weeks after the Court re-opens after the long 
vacation Rs. 3,000 for the wife's expenses in 
contesting the appeal: if he makes the 
deposit in time, I wouid declare the case a 
fit one for appealto His Majesty in Council 
and allow the wife to draw Rs. 3,000: if he 
fails to make the deposit, I would dismiss his 
applieation 


Y. N, Y. Order accordingly. 
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MADRAS HIGH COURT. 
APIEAL AGAINST APPELLATE ORDER No. 181 
OF 1928. 
September 23,1929. . 
Present:—Mr. Justice Curgenven. . 
MUTHU VAITHILINGA MUDALIAR— 
APPELLANT 
‘ versus 
SUBBARAYA CHETTIAR-—RESPONDENT, 

Civil Procedure Code ‘Act V. of. 1908), O. XXI, r. 
2— Adjusiment—Executory contract, whether amounts 
to adjustment. 

The word ‘adjustment’ in O. XXI, r. 2 of the Code 
of Civil Procedure does not include an agreement to 
discharge the decree which the parties have still to 
carry out. l 

Lachhmin Das v. Ram Nath (1, Matadat Swami ` 
v. Ram Sarup (3) Ramakrishna Kadirvelusami 
Naicker v. Eastern Development Corporation, Ltd. '(4) 
and Lodd Govindoss Krishna Doss v. Ramdoss Vishna- 
doss (6), relied on. 

Thutta Venkataswami 


utta Ve v. Vissamesetti Kotilingam 
(5), distinguished, - < M ie eH 
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Appeal against an order of the District 
Court of East Tanjore at Negapatam, in 
A.G. No. 213. of 1928, preferred against 
that of the District Munsif of Nannilam. 
Mr. B, Sitarama Rao, for the Appellant. - 
` Mr. T, V. Muthukrishna Iyer, for the 
Respondent. ^ ` 7 | 
JUDGMENT.—The question arising 
in this case is: whether the word ‘adjust- 
ment’ in O. XXI,r.2 of the Code of Civil 
Procedure, embraces an agreement to dis- 
charge.the decree which the parties have 
still to .carry out. The respondent had 
obtained a mortgage decree and the mort- 
gaged property had been sold under it. 
While the sale was awaiting. confirmation, 
the appellant here, who was the judgment- 
debtor, having filed a petition under 
O. XXI, r. 90, the parties put in a joint 
statement to the effect that a compromise 
was impending, and a few days later the 
appellant filed another petition in whieh he 
alleged that the respondent had agreed to 
an arrangement whereby the auctioned pro- 
perty' should be conveyed to him for a 
gum. of Rs. 2,600 on condition that he 
should, re-convey it.in one year at the price 
of Rs. 2,750,. and, that the further balance 
due under the decree debt should be dis- 
charged by the sale of other property by 
the judgment-debtor to a third person 
who was to give a promissory note. for 
Rs. 900 to the decree-holder. When notice 
was issued to the latter, he stated that the 
compromise had fallen through and resisted 
the adjustment of the decree on the footing 
of this alleged agreement. Both the lower 
Courts have:come to the conclusion that an 
agreement of this nature, even if true, will 
not amount to an ‘adjustment’ and I think 
upon the authorities cited to me that this 
view is correct. A closely similar case was 


dealt with in Lachhmin Das v. Ram Nath | 


(1) in which Piggott, J., observed: “It 
Seems to me fairly clear that an oral agree- 
ment, not as yet performed by either party, 
could not successfully be set up so as to 
prevent a decree-holder from proceeding 
with the execution of his decree. On the 
facts stated in the judgment-debtor’s own 
petition, the decree-holder had not bound 
himself: by anything more than an oral 
agreement; whether it was or was not open 
to him to re-zonsider his position, whether 
he-was not justified in doing so by facts as- 
certained by him subsequently to the date 
of the alleged oral agreement,—these and 


(1) ‘64 Ind. Cas, 


4 990; 44 A. 258; 20 A. L, J. 65; A. I. 
R, 1922 À.19, ^ ces A. 


MUTHU VAITHILINGA v. SÜBBARAYA CHETTIAR. 


J. 730; 22 L.W. 85 
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other similar questions might. arise, if this 
were a suit for specific performance of the 
-alleged oral agreement of the 3rd. of Jury, 
1920, or a claim for damages against the 
'deeree-holder for having refused to-abide 
by-that agreement.” That '1 think is. a 
consideration which should weigh, namely, : 
that the executing Court wouli be com- 
pelled to try issues which would properly 
arise in a suit for specific. performance: of 
a contract. Walsh, J., who concurred ‘with 
Piggott,-J., expresses the principle in<a 
formula.which has been adopted: in some 
other of the cases}: “An inchoate contract, 
which if completed would bar execution! of 
a decree cannot be pleaded. as a bartto 
execution under O. XXI, r. 2, and the judg- 
ment-debtor cannot claim that the contract 
should be completed and then be invoked : 
in bar of execution." . Besides, two casés 
from Lahore decided by single ‘Judges, : 
Karam Chand Madan v. Dunlop -Rubber.-Co. 
Ltd, (2) and Matadat Swami v: Ram Sarup 
(3) where the Allahabad case was followed, 
we have a Madras case Ramakrishna Kadir- 
velusami Naicker v. Eastern Development | 
Corporation Lid. (4). It is doubtful from 
the report in that case how. far the agree- 
ment to compromise had actually gone, 
but 1 think there is no doubt’ that :the 
learned Judges acted upon the principle 
that so long as it remains executory and 
has not ‘been fully executed, it cannot 
amount to an adjustment under. ©. XXI, 
r: 2: for they say that whatever may be the 
appellant's rights to claim specific perform- 


‘ance and-other remedies in a suit they 


cannot avail him in. execution. “A judg- 
ment of Wallace, J., in Thütta Venkata- 
swami v. Vissamesetit Kotilingam (5) has 
been cited as adopting the contrary’ view. 
It is true that it- contains some observa- 
tions which encourage this opinion, as ‘for 
instance where on page 31* the learned 
Judge says: "The arrangement is an ad- 
justment of the debt due, though it cannot 
be enforced unless certified and payment, in 
ierms of the adjustment will be under the 
terms of its full satisfaction for the debt." 
And again “adjustment is clearly not the 
same thing as satisfaction." It was 9 case 
where the judgment. debtorentered into a 
composition with a number of creditors 
and the question was whether the com- 

2 i s Caste 7 T n ae Lah. 537. - ` 

. Cas 238; s y -i 
L P 1930 Lgh.931. ^ — b a 
.(4) 43 Ind. Cas. 537. | | 


.(5) 91-Ind. Cas. 1051; (1926) M. W. N.29: 49 M. 
3; A. I. R:1926 Mad. 1846 a 


*Page of (1826) M. W. N—[Ed.] 
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position amounted to an adjustment where 
the creditor was a decree-holder. [It is, 
however, to be observed that not only had 
the composition been entered into but the 
actual money had been paid under it, so 
that it was not really a case of an executory 
contract at all. This is made clear by a 
closing passage in the judgment, where 
the learned Judge observes: “In this case, 
I think, it is clear that the decree-holder 
agreed under & mutual composition scheme 
to accept payment of 80 per cent. of his 
debt in full satisfaction of his debt, if paid 
within a reasonable time; and the money 
was paid within a reasonable time. This, 
therefore, was an adjustment of the debt 
tantamount to full satisfaction of -the 
decree.” 

In the other Madras case cited for the 
appellant Lodd Govindoss Krishna Doss v. 
Ramdoss Vishnadoss (6), it is again impos- 


sible to ascertain what the precise facts . 


were, but ali that is laid down is thata 
transaction which extinguishes a decree 
is an adjustment under O. XXI, r. 2. That 
would apply as well to an executed contract 
as to an agreement still to be executed. I 
think from these decisions that it is clear 
that an adjustment must be a settlement 
which extinguishes the decree debt and not 
one which if carried into effect will ex- 
tinguish it. To hold the contrary would 
put the decree-holder in a very unfortunate 
position if satisfaction is recorded and the 
judgment-debtor then resiles from the 
agreement he had entered into. I consider 
that the view taken by the lower Courts 
is correct and I dismiss the civil miscellane- 
ous second appeal with costs. 


V. N. V. Appeal dismissed. 
(6) 28 Ind, Cas. 376; (1915) M. W. N. 225; 17 M. L, T. 
222, | E 


MADRAS HIGH COURT, 
| FULL BENCH. 
Civit MISCELLANEOUS Peritions Nos, 1194 
AND 1259 or 1925. 
November 1, 1929. 
Present:—Justice Sir Kumaraswami | 
Sastri, KT., Mr. Justice Curgenven and Mr. 
2 Justice Pakenham Walsh. 

In re VAITHILINGA PANDARA 
SANNADHI AVERGAL— PETITIONER, : 
Civil Procedure Code (Act V of 1908), ss. 119, 151— 

Corisolifiation of revision petitions—One — procéss-fee 
for common respondent, whether permissible, . - > 


In T VAYTHILINGA PANDARA, 


125 I. C. 1930 
The High Court has no power to consolidate civil 
revision petitions in sucha manner as to permit a ` 
single vakalatto be filled in a number of revision 
petitions or a single Court-fee, calculated upon the 
aggregate value of the revision to be paid, or when 
one person figures as respondent in a. number -of 
cases, to enable a singleprocess to be issued to him, 
to embrace all -the cases, upon payment of a single 

ee. 


. Butthere appears to be no objection to issue a 


single consolidated process with the several causes 
entered in it, provided that the amount of process- 
fees or the issue of process in each case is paid. 


Petitions for consolidation of civil re- 
Vision petitions presented to the High 
Court against an order of the Oourt of 
the Sub-Collector, Negapatam, in 8. S. 
Nos. 39, 44, 47, 50, 56, 58, 59, 63 to 67, 75 of 
1928 and Nos. 33, 42, 46. 52, 55,57, 60, 61, 
68, 70, 71, 73 and 74 of 1928 for the purpose 
of filing a single vakalat and payment of 
process-fees. | 


ORDER OF REFERENCE TO A 
FULL BENCH. 

These petitions are for consolidating civil 
revision petitions and the question here 
also is whether the Court has power to con- 
solidate so as to entitle à party to file only 
one vakalat and pay only one process-fee 
80 far as the common respondents are con- 
cerned. For the reasons given in C. M. P. 
No. 2016 of 1929 we refer this question 
also to & Full Bench as to whether the 
Court has inherent jurisdiction to consoli- 
date civil revision petitions in cases which 
have been disposed of by a single judgment 
of the lower Court so as to enable the party 
to file one vakalat in the petitions and pay 
one:process fee for the common. respond- 


ents. ; ! 
Messrs. K. Bhashyam Aiyangar and R, 
Sundaralingam, for the Petitioner. i 


The Government Pleader, for the Orown, 


ORDER. ! 

Curgenven, J.—The question refer- 
red to us is whether the Oourt has inherent 
jurisdiction to consolidate -civil revision 
petitions in cases which have been dispos- 
ed of by a single judgment of the lower 
Court so as to enable the party to file one 
vakalat in the petitions and to pay one 
process-fee for the common respondents, 
In In re Maharajah of Venkatagiri (1) we 
have held generally that this Oourt has no - 
power to consolidate appeals in such a 
manner asto conflict with the provisions of 


(1) 123 Ind. Cas. 203; 31 L: W. 282; A.I, R. 1930 
Mad. 876; Ind, Rul. (1930) Mad. 479. r | 
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any statutory enactment, and specifically 
that it cannot so consolidate as to permit 
asingle vakalat to be filed in a number 
of appeals ora single Court-fee, calculated 
upon the aggregate value of the appeals 
to be paid. This decision, of course, appli- 
ed equally to ,the case ‘of civil revision 
petitions and it accordingly settles the 
question with regard to vakalat. 


There remains the question of process- 
fees, whether, .when one person figures as 


respondent in a number of cases, a single — 


process can be issued to him, to embrace 
E the cases, upon payment of a single 
ee. 
would transgress any provision of law. 
Section 20 of the Court Fees Act empowers 
the High Oourt to make rules regulating 
the fees chargeable for serving and execut- 
ing processes issued by it in its appellate 


jurisdiction, which comprises also its revi- : 


sional jurisdiction, Rule 2 (1) of O. XLI-A 
provides that a memorandum of appeal shall 
be accompanied by the prescribed fees for 
the service of notice of appeal, and Appel- 
late Side r. 41 makes a similar provision in 
the case of civil revision petitions. The 
rules for the service of notices form the 


. subject of Ohap. VII of the Appellate Side | 


Rules, r. 61 fixing the fees chargeable. 
The Schedule tothat rule prescribes a fee 
of Re. 1 for each summons or notice “to a 
single respondent. or witness.” This is a 

rule framed under s. 20 of the ‘Court Fees 
Act and. has the force of law. Unless, there- 
fore, we can construe the words “sin gle res- 
pondent" as embracing any one person, 
though he may be a respondent in à number 
of cases, permission to consolidate would 
involve permission to pay a single fee 
where the rule prescribes a separate fee in 
‘each case. We do not think that such a 
construction would be correct. |The rule, 
in our view, makes no provision for the 
circumstance, accidental from the point of 
view of procedure; that the respondent in 
one case may be the same individual as 
the respondent in another, but requires 
that each respondent be treated indepenc- 
ently of the other. Accordingly it would 
conflict with the rule to allow process to 
issue in two or more cases on payment of 
a single process-fee and, as we have held 
in In re Maharajah of Venkatagiri (1), we 
have no power to relax the terms of an en- 
actment of statutory rule for the purpose of 
consolidation. A ‘similar application to 
consolidate was refused by a Bench of the 
Oaleutta High Court in In the matter of 


THAMARAPALLI BURYA NARAYANA V, GOPAVAJHALA JOGA RAO. 


We have to see whether such a course 


| 
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the application of H. C. Studd (2) Rampini, 
J., basing his refusal upon the inability of 
the Court to relax a statutory rule, - 

We accordingly answer the question re- 
ferred to us in the negative. We would add 
that there appears to be noobjection to issue 
a single consolidated process with the gever- 
alcauses entered in it, provided that the 
amount of process-fees for the issue of 
process in each case is paid. We give the 


petitioners one month from this date to 


fileduly stamped vakalais and pay process- 
fees. 
Kumaraswami Sastri, J.—I agree. 
EE RRAN Walsh,dJ.—isgree. , 
Reference answered. | 
2736 C: 124; 8 O.W. N. 8 





MADRAS HIGH COURT. 
BEcoN» Orvit APPEAL No 1382 or 1926. 
November 21, 1929, 
Present: —Mr. Justice Anantakrishna 


| 
i 
yer. | 
THAMARAPALLI SURYA | 
NARAYANA-—APPELLANT | 

| 


l Versus 
GOPAVAJHALA JOGA RAO AND 
OTHBRS— RESPONDENTS, 

Civil Procedure Code (Act. V of 1908), O. XXII, r.: 4 
—Appeal heard without legal representative of deceased 
party on record— Opposite party, whether , entitled 
to claim re-hearing of appeal. . 

It is not open to a party to an appeal, who was 
alive and who was really heard and against whomla 
decree was passed on the merits, to take advantage 
of the death of his opponent and claim a re-hearing 
of the appeal oh the merits, on the ground that the 
opposite party was dead at the time of the hearing of 
the appeal, when the legal representative of such 
deceased person does not claim any such re-hearing. 

Vellàyan Chetty v. Jothi Mahalinga Aryer il 
followed. 

Second appeal against a decree of the 
District Court, Vizagapatam in A. S. No, 
125 of 1924 ‘preferred against that of 
the Court of the District Munsif, Parvati- 
pur, in the O. S. No. 420 of 1923. | 

Mr. Y. Suryanarayana, for the Appel- 
lant. 


Mr. V. Govindaraja Chari, for the Re 


- Bpondents. 


J UDGMENT.—The plaintiff filed al 
suit to recover money due for certain 
instalments of interest which had accrued 
due under a mortgage bond executed in 
favour of the plaintiff. The plea of the 
contesting 3rd defendant was that heré 
wasa part payment made by him which 


-e 808 


had. not -been "given ‘credit.. te: by the 
plaintiff. The. first ‘Court found against 
that plea and he has, preferred an appeal 
tothe lower Appellate Conrt to which he 


had made as party respondents the plain-. 


' tiffin whose favour the decree had been 
passed as also the other defendants Nos..1, 2 
and.4. The appeal came, on for hearing 
on the 29th September, 1925, and judgment 
was pronounced on the 12th day of October, 
1925. But on the 21st September, 1925, 
the plaintiff (lst respondent) had died, 
That fact was not known either to the 
. learned , Vakil for ithe appellant or 

.to the Vakil who had been engaged by 
the deceased plaintiff (lst respondent). 


The hearieg of the appeal proceeded - with . 


the result that the learned District Judge 
confirmed the decision.of the first Court on 
the merits and dismissed the appeal with 
costs. The 3rd defendant has preferred 
this second appeal and he has brought 
‘on record as party respondent to this 
second appeal in addition : to the other 
defendants also the legal representative 
of the deceased plaintiff. ` 

The:first question raised by the learned 
Advocate for the appellant is that the 
lower Appellate Court had no jurisdiction 
` to proceed.with, the hearing: of the appeal 


after the death of the Ist respondent- 


. plaintiff. The -learned Advocate argued 
that, when once a party really interested 
.in. the subject-matter of the appeal: died, 
“the whole of the proceedings should be 
kept in suspense and it is only after the 
-legal representatives are brought on.-the 
record that the litigation regains life and 
“ig ready for adjudication by Oourts. ‘He 
'eited io me the observations of Wallace 


‘and Pakenham Walsh, JJ, in the case 


reported as Manikka S. Balaramier . v. 
. Vasudevan (1) in support of his contention. 
‘He also brought to my notice the decision 
in Seshamma v. Yeeranki Peda Venkata 
Rao.(2) and Janardhan v. . Ramchandra 


9). 

ox behalfof the respondent, that is, the 
legal representative of the plaintiff, the 
learned Advocate who appeared for, him 
distinguished the cases quoted on the 
„appellant's side by. observing that those 
"ere cases where a decree or order was 
passed against the party who was dead’ by 
"+ (1) 120 Ind, Cas, 374; 57 M. L. J. 424 at p. 425:°30 L. 
W. 393;. (1929) M* W. N. 742; A. I, R. 1929 Mad. 802; 


Ind: Rul. (1930) Mad. 6; 52 M. 933. | 
Z (2) 80 Ind. Cas. 397; 47:M. L. J. 235; 34 M. L. T: 196; 


13. ZO 
MG 96 B. 217; 4 Bom, L-R, 23.. 


19 L. W. 608; (1924) M: W: N. 638; A. I. R. 1924'- Mad 


v , FHAMARAPALLISURYA NARAYANA V. GOPAVAJHALA JOGA R40; 123 1.:O. 1930 


that- time in ignorance of the fact: of his | 
being dead. They were not cases where’ 
the party who complained had been heard, 
and could not be said. to be in. any way 
prejudiced by the legal representative 


. not having been brought on record at the 
time. 


He also relied on the decision of this : 
Court in the case reported as Vellayan 
Chetty v. Jotht Mahalinga Ayer (4), where 
Ayling and Seshagiri lyer, JJ., held that 
the death of one of the respondents does 
not abate an appeal and that though the 
legal representative of the deceased party 
had the right, if he chose, to apply to have 
the decree vacated and. the. case freshly 
decided after hearing. him,. it was not 


‘open to the party who was. really heard 


and against whom a decree was passed on 
the merits to take advantage of the death 
of his opponent and claim a re-hearing 
of the appeal on the merits, No.doubt the 
case in Vellayan Chetty v. Jothi Mahalinga 
Ayer (4)was a case of the, death of one of 
the respondents in an appeal, but that is not : 
a distinction of importance. The deceased : 
respondent was interested. in that appeal, 
he had engaged a Vakil, and the case is. an 
authority for the position that it-is only 
parties who are prejudiced that have got 
a right to be heard. {need not pause here 
to consider whether the legal rapresentative 
of a deceased respondent. in those circum- 
stances should really prove prejudice to 
the satisfaction of the Court before he can 
claim and obtain are-hearing. The ques- 
tion that arises for decision in the present 
case,as it arose in the case of Vellayan 
Chetty v. Jothi Mahalinga Ayer (4) is 
whether a party who was alive and who 
was heard was entitled to claim a re-hearing. 
of the appeal, because the opposite party 
as dead at the time, when the legal repre- 
sentative of the deceased does not 
claim any such re-hearing. Following the 
decision of this Court reported as Vellayan 
Chetty v. Jothi Mahalinga Ayer (4) I over- 
rule the first contention raised by the 
learned Advocate for the appellant. 

` The second contention is whether the 
lower Oourts were right in not upholding 
the plea of part payment raised by the . 
3rd defendant. That is essentially a 
question of fact and the finding of the 
lower Appellate Court on that: point is 
binding on me in second appeal. The 
result is the second appeal is dismissed 
with costs. 
^ Y. N, V. 

. (4) 28 Ind. Cas. 83; 3 

W, 166; (1915) M. W. N. 


Appeal dismissed. 
M. 386; 28-M;.L, J, 138; 2: Ly 
201, 
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‘PATNA HIGH COURT. 
TI FROM APPELLATE DEOREE No. 889 
oF 1927. 
November 13, 1929. 
Praen :— Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson, 

, NANDU. MAHTOoN—DEFENDANT— | 
APPELLANT ; 


Versus 
/BHOLU- MATHTON AND ANOTBER— 
PLAISTIFFS— RESPONDENTS 

Chota Nagpur Tenancy Act (VI of 1908) s. 189— 
Suit for ejectment of tenant E service of notice to 
quit—Jurisdiction , of Civil Court—Notice to quit 
during middle of agricultural season, validity of. 

A suit. for ejectment ofa tenant in which it is 
averred: that, the tenancy having being duly termi- 
nated, the relationship of landlord ‘and tenant does 
not exist between the plaintiff and the defendant, 
lies inthe Civil Court, though it is liable to be dis- 
missed. if the averment of the termination of ihe 
tenancy is not substantiated, 

It is ordinarily necessary that a notice purporting 
to terminaté a tenancy of agricultural land should 
either ask for possession atthe end of the agricul- 
tural year or at least when the crop of.the year has 
already ‘been harvested or perhaps before it has 
been put down. A notice of one month given in the 
middle of the agricultural season is wholly unrea- 
sonable and will not terminate the tenancy. 


Appeal irom a decree of the Judiciel Com- 
ea Ohota Nagpur, dated the 6th July, 

Messrs. B. N. Mitter and B. B. Mukherji, 
for the Appellant. 


Messrs. Ray: Gurw Saram Prasad: and. 


l Mathura Prasad, for the Respondent: 
A JUDGMENT. NH 

“Macpherson, J.—This second appeal 
is preferred from ‘the decision of the 
Judicial Commissioner of Ohota Nagpur 
who, reversing that of the Munsif de- . 
creed ths suit of the present respondents . 
which was for ejectment of the appellant 
from four plots in village Siram. 

In the Record of Rights respondent No. 1 is - 
entered as the raiyat of the holding and the 
appellant as under-raiyat of the four plots . 
thereof numbered 800, 806, 807 and 391. - 

The, respondents sued the appellant : for ` 
ejectment: from plot No. 3910n the ground . 
‘of misuse of it and thatsuit was even- 
tually dismissed by the Appellate ` 
Court in June, 19425, on the view that this 
appellant was entitled to hold the under- ` 
tenancy. until the. respondents had paid 
up a sum of Rs. 32-13-0 which the 
appellant . bad” paid. to save the holding 
from sale in execution of a rent-decree. 

The respondents next gave notice on 
26th August, 1925, by the registered post 
to the appellant that: they. had. deposited : 
athe sum mentioned with . their Pleader | 
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. Who. would pay it to him, and demanding’ | 
possession of the four plots within a month. ; 
_ Possession not having been given, the suit 
out of which this appeal has arisen was . 


. instituted on 23rd December, 1925. | 


The Munsif held that the notice was ; 
not sufficient and dismissed the suit. In - 
appeal, however, the learned Judicial Com-. 


- missioner held that the defendants being. 


well aware of the plaintiffs’ intention| to 
terminate the tenancy the notice was in 
the circumstances. not insufficient. | 
The first point taken is that a civil suit: 
did not lie. Now under the Chota N ag pur, 
Tenancy Act as recently amended the suit 
will lie'in the Civil Court only if tbe rela- 
tionship of landlord and tenant does mot 
subsist. The plaint sets out that the tenancy 
having been duly terminated no longer exists. 
Accordingly the suit lies in the Civil 
Court though, of course, it is liable! to 
dismissal, if the averment of tlie termi- 
nation of thetenancy is not, substantiated. 
Jt is then urged that notice being iin- | 
guffücient the tenaney has not been ter- ` 


' minated. It is clear that the learned Judicial 


Commissioner was under the misapprehen- 
sion that the previous suit for ejectnient 
related to the whole under-raiyati tenancy 
whereas. it related to plot No. 391 only. 
The previous proceeding as such, therefore, 
gave the appellant no indication that the 
whole tenancy was to be, terminated. The 
only consideration accordingly is whether 
‘the notice of 26th August, 1925, which was 
-tendered ọn ist’. September, was “adequate 
in the circumstances of the particular case 
-to terminate the tenancy. Now the ‘land: 
of ‘the. under-raiyatt tenancy consists both” i 
of dan and of taur and obviously the:crop, 
as the. learned Munsif has pointed out 

must have; been standing at least on the | 
paddy lands on lst October. It is only 
DecessBry to state this: fact to ‘show that . 
‘the notice of one month given in the middle 
of the’ agricultural season was altogether 
"unreasonable. A termination of the tenancy 
then .would.involve the loss of the crop 
which ‘the under-raiyat had put down 
when he was a tenant not under notice 
to quit.. It is ordinarily necessary that & 
notice purporting to terminate’ a tenancy 
of agricultural land should eithér ask for 
possession at the end of the agricultural 
year or atleast when.the crop of the: year 
has already been harvested or perhaps be- 
fore it has been put down. Different 
considerations might arise if a crop “is 
deliberately sown or planted in spite of the 
notice of the intention of the landlord ta! 


| 
| 


ŝo’ 


& 
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— terminate the tenancy but no such con- 


ditions are present in this instance. The - 
_ Munsifs view was clearly correct that. 


the - notice being unreasonable in the 
circumstances of the case was not effective 
to terminate the under-raiyati tenancy of 


the appellants. The tenancy has not ter- 
minated and the suit, being deliberately 


brought in the Civil Court on the alle- 
gation that it has, must fail. 

The appeal must, therefore, be allowed 
with costs here and in. the lower Appel- 
Jate Court the order of the Munsif is restor- 
ed and the suit is dismissed. - 

Kulwant Sahay, J.—I agree. 

4. A ppeal allowed, 


PATNA HIGH COURT. 
SPECIAL BENCH. 
MIscELLANEOUS JUDIOIAL Oase No, 82 
oF 1928. . < 
November 25, 1929, 
Present:—Sir Oourtney- Terrell, Kr., Ohief 
Justice, Mr. Justice Das and Mr. Justice 
Kulwant Sahay. uu M 
J, M. CASEY — AssEsSEE—ÁPPLICANT 
: l versus ' 
COMMISSIONER or INCOME-TAX, 
BIHAR anD ORISSA—OrProsiTE PARTY, 
, Income Tax Act (XI of 1922), ss. 2 (1) (b), 419) 
'(viii)—' Agricultural income’, meaning of—Profits 
derived from preparing fibre from aloe, whether agri- 
cultural income— Jail, whether market. j 
‘The assessees among other activities of an agricul- 
tural nature, cultivated aloe plants and from them 
‘by means'.of machinery prepared 
«for sale in the market. The Income-Tax Department 
contended that the manufacture of the fibre from 
these leaves constituted a manufacturing processas 
. opposed toan agricultural process, the profits from 
which were not exempt from tax-as agricultural 


' income: 
. Held, that the whole of the profits derived by the 
assessee from the manufacture of sisal fibre was 
agricultural income and assuch was exempt from 
taxation. [p 912, col. 1.] 
Killing Valley Tea Co., Ltd, v. Secretary of State 
for India (1), distinguished, 
The word ‘market’ ins. 2 (1) (b) of the Income Tax 
„Act implies a real centre of economic exchange and 
"a “jail, cannot be regarded as a market for agricultural 
produce. [p.911], col. 2.] —. 
* ` Miscellaneous Judicial case stated by 
the Commissioner of Income Taz, Bihar and 
` Orissa. 
- Mr. M. Yunus, for the Applicant. 


Mr.C. M. Agarwalla, for the Opposite . 


~ Party.. | 
: ® JUDGMENT, ` `o 
. - Gourtne 
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sisal fibre ' 


y-Terrell, C. J.—This isa. 


1931. O. 1930 


care stated by the Commissioner of Income 
1s unders. 66 (2), Income Tax Act XI of - 
1922, 


The assesses among other activities of 
an agricultural nature cultivates. aloe 


‘plants and from them by means of machin- 


ery prepares: sisal fibre which he sells 
in the market. The department do not 
claim to recover tax om such portion of 
his profits as is attributable to the pro- 
duction of. the aloe leaves but it is con- 
tended. that the- manufacture of the fibre, 
from, these leaves constitutes a manufac-' 
turing process a8 opposed to an agricul- 
tural process the profits from which are. 
not exempt as agriculturalincome under 8^ 
4 sub-s, (3) (viii). 2 i 

The.aloe plant from which the assessee 
produces the fibre is one variety of a‘class 
of plants indigenous to India and grow- 
ing freely in the wild state. .The principal 
‘use of -these aloe plants is to -provide 
hedges: but hitherto they have not been 
the subject of regular cultivation. It has 


long been known that the leaves of some 


varieties could beso treated astoyield a 
fibre suitable for the manufacture of rope 
and matting and villagers have occasional- 
ly been found to take the leaves of the 
wild -plant.and by the use of a very rovgh 


-and laborious process toextract fibre there- 


from. but until suitable machinery could 
be devised for the purpose it has not 
been an econcmie proposition to cultivate 


-the plant for ihe purpose of producing 
‘the fibre. In short the cultivation -òf the 
plant had to await the introduction of a 


process for producing the fibre therefrom 
on an economic scale. When this’ had 
been accomplished the deliberate cultivae 
tion of the plant and the -selection of good 
varieties became profitable and in British 


Rast Africa and some other parts of the 


world it has become a regular industry. In 


` India, however, it has until now assumed 
very small proportions and the assessee 


is one ofthe pioneers of the enterprise. 


The contention urged by the’ depart- 
ment is. ibat the agricultural part of the 
industry terminates at the production of 


‘the leaf and its cutting and carting. Now 


under s. 2 (1) (b) of the Act agricultural 

incoms means :- | i l 
“Any income derived from such land by 
(i) agriculture, or , 
(12) the performance by a cultivator or res 


: ceiver of rent-in kind of any procet8 ordi- 
“narily employed by a cultivator or receiver 


of rent-in-kind to render the produce raised, 


7 un 
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or received by him fit to be taken to market 
or 

(112) the eale by a cultivator or receiver 
of rent-in-kind of the produce raised or re- 
celved by. him, in respect of which no 
process has been performed other than a: 
process of nature described in sub-cl. (22).” 

The question for our decision is whe- 
ther any part of the profits resulting 
from the growing of sisal and the manu- 
facture from it of the fibre is taxable 
or whether, on the other hand, the whole, 
ofthe profits are exempt as being purely 
agricultural income, Now it is perfec:ly. 
clear from the wording of the section that. 
an agricultural process does not necessarily. 
etop short at the removal of the plant 
- : Írom the soil, In the case of, for example, 
cereal plants they must be threshed and. 
winnowed in order to produce the grain 
and the process of threshing and win- 
nowing is one ordinarily employed by the 
cultivator to render the produce fit to be 
taken to market. 
“that in order to test whether the process 
employed by the assessee is an agricul- 
tural process it would be possible to com- 
pare it with that which is “ ordinarily 
employed bya cultivator,” thatis to say, 
it must be found that the plant with 
which we are concerned is in fact culti- 
vated and that the cultivator in order to 
render the produce fit to be taken to 
market ordinarily employs a process to 
treat the produce of actual cultivation. 
Now in: this case there is in the first 
place no cultivation of the aloe plant.save 
in connexion with the economic process 
Involving the use of machinery such as 
is employed by the assessee and, there- 
fore, the process "ordinarily employed" isin 
fact that used by the assessee. In spite of 
the enquiries which: the department has been 
able to make nothing in connexion with 
the cultivation of aloe firbe has been dis- 
covered save that aloe leaves are bought 
by. certain jail authorities from persons 
who cultivate it and supply the leaves to 
the jail, the jail being apparently the only 
maker which such cultivators have for the 
disposal of their leaves. The leaves so 
bought by the jail authorities are treat- 
ed by the prisoners by means of the same 
laborious and uneconomic process which is 
employed by some villagers in treating 
the leaves of the wild and uncultivated 
plant. The object of the manufacture in 
jails is not the conducting of an econo- 
mic process which shall render profitable 
fae guitivation of the aloe plant but merely 
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It is further to be noted. 


| 
| 
Bil 
to keep the prisoners employed on suffi- 
ciently laborious and punitive work.. In 
other words this instance relied on by' the 
department does: not provide a standard 
of comparison for the process ‘employed 
by the assessee. pu 07$ me cw cua. 7$ 
The word "market" in,the section;im- 
plies a real centre of economic exchange 
and the purchase by jails: is merely. an 
artificial condition having no relation |to-a 
market for agricultural produce.. The de- 
partment relies upon the decision of the 
Oaleutta.High Oourtia the case of Killing 
Valley Tea Co, Ltd. v. Secretary of State 
for India (1) That case was concerned 
with the state of affairs in connexion with 
the manufacture of tea. The assessees 
employed & process of manufacture applied 
to the leaf which involved the use ‘of costly: 
machinery and was of a complicated nature 
but the Court was able to compare, this 
process with a process which had ordinarily 
been employed by the cultivators of the. 
tea bush .before modern manufacture, had. 
been introduced, that is to say, the dry 
Jeaf had long been known as a. market- 
able commodity. and the preparation, of 
the, dried leaf in its market formi had 
been carried on by known processes, of a 
simple nature. Here the standard of! com- 
parison was available and the modern 
manufacturing process could be clearly 
differentiated from it. But in the case of 
sisal fibre no such standard of comparison 
is available, firstly, because other than’ the 
so-called jail manufacture no cultivation 
for the sisal aloe plant appears to have 
been practised save in connexion with the 
modern process of manufacture of the fibre 
and such manufacture of the fibre as-had 
in. earlier days been practised had not 
been associated with the cultivated | plant: 
but with the wild plant as casually found. 
Further there is no market in the proper 
sense. of the word for aloe leaves. A 
fact may be noted in connexion. with. 
the affidavit sworn by the jailor of the 
Motihari Jail .which is indicative of the 
small extent. to which the cultivation of 
the aloe plant is understood.: The 'jailor 
uses the words "aloe fibre" as synonymous 
with the word ‘sunn. Now it is; well- 
known that sunnfbre is produced from -a 
plant. which -has no affinity whatever with 
the alos plant. The manufacture of sunn 
fibre is a well-understood: and entirely 
distinct industry. The conclusion at ‘which’ 
1 arrive is that if a generalization may 
2 . el : 


` 


- (1) 61 Tad, Oas. 107; 48 0, 161; 82.0: La J; 421. 
2 ue d ; 


612 


be made from the single instance avail- 


able, then the process ordinarily employ- 


ed by the cultivator of the aloe plant in 
order to render his produce fit to be taken 
to. market is that in fact employed by the 
assessee and the whole of the profits deriv- 
ed by him from the manufacture of sisal 
fibre is agricultural income and as such 
is.exempt from taxation. It.may be that 
in the future the economic conditions may 
change. If the growth of the aloe leaf 
should become established as an agricul- 
tural industry by itself, and if the manu- 
facturers of sisal fibre should cease to 


cultivate the plant themselves and should... 


purchase’ the leaves in an open market 
then such circumstances may possibly re- 
quire re-consideration in the light of the 
income-tax'law but the circumstances which 
at present prevail,in my opinion, require 
that the question put to us should be 
decided in favour. of the agesessee. The 
assessee is entitled to his costs of this 
reference. Hearing fee five gold mohurs. 

Das, J.—I agree.- 

Kulwant Sahay, J.—I agree. 

As . ; Reference answered. 


=e 
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PATNA HIGH COURT. 
Civin AxPBAL No. 969 or 1927. 
, July 26, 1929. 

Present:—Mr. Justice Wort. 
BADRINATH UPADHAY AND OTHERE— 
APPELLANTS 
versus 
BAIJNATH MANDAL AND oTBERS— 

RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), Sch. ITI, Art. 
$—Limitation Act (IX of 1908), Sch. I, Art. 142— 
Suit for possession based om — dispossession—Omus of 
proof— Evidence conflicting—Party on whom onus lies, 
whether necessarily fails. | | 

In a suit ünder Árt. 3, Sch. III of the Bengal 
Tenancy: Act, as ina suit under Art. 142 of the 
Limitation -Act, the onus is on the plaintiff to prove 


that thedispossession took place within 12 years of: 


the date of the suit. [p. 614, col. 1.] - 
Radha Gobind Roy Saheb v. Inglis (1) and’ Secretary 


of State for India v. Chelikani Rama Rao (2), distin- ` 


guished. | 

Shiva Prosad Singh v. Hira Singh (3) and Maha- 
rajah Koowur Baboo Niirasur Singh v. Baboo Nund 
Loll Singh (4), followed. | 

The party uponwhom the onus of proof lies does 
not necessarily fai] where the evidence is ccntradic- 
tory or conflicting though he must fail where there 
is no-evidence on either side. [p. 613, col. 2.] 

Meese. S. M. Mullick and S, C. Mazum- 
dar,ío»the Appellants, . 

' Mesers. A. B. Mukherji and K, P, Sukul, 


for the Respondents, 
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JUDGMENT,.—In this case I have 


heard the elaborate arguments both of Mr.': 


Sueil Madhab Muliick on behalf of the 
appellants and Mr. Abani Bhusan Mukherji, 


Government: Pleader, on behalf’ of. the. 


respondents. i 


But the only question which arises in this 


appeal is that of onus'and whether in the 
first place the Court below has wrongly’ 
placed the onus or whether in the circum- 
stances of the case that questionis a mere: 
academical one. 


The action in which the plaintiff has - 


- succeeded in both Courts was for the re- 


covery of possession of certain lands which: ` 


became inundated with water and accord- 
ing tothe plaintiff emerged therefrom in 
the year 132: Fasli. The defendant's case, 
however, was that they re appeared..in fact: 
either in the year 1327 or in the year 1328. 
The significance of those opposing con- 
tentions is apparent when itis stated that- 
both parties to this litigation agree that’ 


Art. 3, Sch. III, Bengal Tenancy Act,- 
applies on the question of the period of: 
limitation, ` i "e i 


As [have already 
and most important point in the case is the 


dicated the fire- 


question of limitation. The other point . 


which as I now understand is abandoned. 


by Mr. Mullick, was one which arose from. 
the fact, that when lands first became 
covered with water the plaintiff succeeded, 


by an arrangement with his landlord the . 
defendant to receive a reduction in the - 


rent, and it was contended. on behalf. of 
the  appellant-defendant that in those 


circumstances it must be inferred that the; 


plaintiff had abandoned that part of his .. 
holding and consequently the. landlord. : 


was entitled to re-settle the lands, as the. 


case was alleged to. be with one of the 
defendante. 


l 


It seems to me, quite apart from the -' 


fact that that point is not now pressed, 
there will be a sufficient answer to that on 
the-finding of the Court of first instance, 
namely, that even after this reduction of 
rent had been granted to the plaintiff, the. 
rent was still stated to be ior the whole 


area of the holding including the lands : 


which went under water. Now that would: 
seem to me to negative any suggestion: 
that there was any intention on the part: 
ofthe tenant to abandon that part of the 
holding and, therejore, at the same time to 


negative the right which the landlord’ : 


alleged that he had to settle the laide 


when they. ‘reappeared. That. point; in- 


a 


^ 


m 
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my judgment, is disposed of by that 
finding of the Oourt below. it 
Now to to deal with the question of onus. 


It is necessary in this connexion to consider - 


the judgment of the learned Mansif as 
also the judgment of the Additional 
_ District Judge. It is necessary. by reason 
: of the fact that after a careful considera- 
tion of the case-towards the end of the 
_judgment of the learned Additional 
. District Judge there appears this state- 
‚ment:  . toa 
. . Lhe.onus was clearly on the defendants 
: to.show that they had acquired a title to 
_ this land by having been in continuous and 
.,exclusive-possession of it at least two years 
prior to the institution of the suit and 
.. this onus they have. failed to, discharge." 
. According. to the, argument addressed 
,, to me on behalf of the appellant, the onus 
: was clearly upon . the plaintiff and, there- 
. „fore, the learned Additional District Judge 
was wrong in making that statement to 
. which I have referred. But it is contended, 
-as I have indicated alréady, that whatever 
„the view, erroneous or not, taken by the 
learned Additional District Judge- on this 
. point, the- question was. 
.academieal one, by reason of the fact that 
.the evidence had been considered and a 
,, decision on the main question arrived at 
therefrom. . .. "T 
“I have already stated sufficient facts to 
„show that the real point in this case was 
whether the lands emerged in the year 
_ 13827. or in the year 1323. That was the 
point. upon which the learned District 
Judge decided that the-defendant had 
„failed to discharge the onus which was, 
upon him. Before. making that statement, 
however, the learned Judge had said that 
on this question of the date when the lands 
emerged from the water he concurred with 
the findiag of the learned Munsif. It is, 


therefore, necessary to see what the trial 


Court Judge decided in this regard. In 


the course ofhis judgment he states that. 


the lands having admittedly gone under 
water it would be upon the defendants to 
show that the lands. eame out in 1327 or 
1328 and that the plaintiff were out of 
possession for two long years which 
extinguishes their right to recover them. 
He then proceeds to discuss the evidence 
of the defendant and in conclusion states 
that therecan be no doubt that the wit- 
nesses of the defendant state that the lands 
came out in the year 1327 and 1328; but on 
the side of the plaintiffs their witnesses 
‘state that tho lands came outin 1329 and 
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‘proposition of law 


in fact an . 
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1330 and that under those circumstances 
he could not hold that the lands were 
re-formed in 1327 and 1328: That . passage 
in the judgment is very difficult to 
construe; but the only . conclusion. that 
I can come to is the óne which. was sug- 
gested by Mr. Mullick, namely, that the 
learned Judge came to the conclusion that 
the evidence wascontradictory or conflicting 
and that the onus being upon the defendant 
he must necessarily fail, That seems to 
metoapply an entirely new test to the 

i relating to onus; I 
have yet to hear that where the evidence 
isconflieting the party upon whom the 


.onuslies must necessarily fail. The true 


view of the law is; as has been laid down so 
many times; that where there is no evid- ` 
ence on one side or the other then’ the” 
person upon whom the onus lies must’ 
necessarily fail. In that state of circum- 
stances the learned Additional District 
Judge makes the statemeńt that he concurs” 
with the finding of the trial Oourt. It 


geems to me, therefore, quite conclusively 


shown that in spite of certain discussion 
of the evidence the Additional- District 
Judge wasof the opinion that this wasa 
case which had to be decided in the cir- 
cumstances according to the party upon 
whom the onus wasto lie. The onus being 
placed on the defendant by him in -the 
circumstances he was in the opinion that 
so far.as his allegations weré concerned 


“on this point he must fail. In my judg- 


ment, therefore, assuming that he has 
wrongly placed the onus upon the defend- 
ant, it would necessarily result in remand- 
ing the case to the learnéd Additional 
District Judge for him to hear and 
determine it according to law. i 

The real question, therefore, remains as 
to whether the onus was wrongly placed 
on the defendant or not. Tne learned 
Government Pleader has relied upon two 
authorities for the contention that the 


“onus in this case was rightly placed upon 


the defendant, the one being the case of 
Radha Gobind Roy Saheb v. Inglis (1) and 
other being the case of Secretary’ of 
State for India v. Chelikant Rama Rao (2), 

Before dealing with those cases I think it 


is necessary to state that Art. 3, Sch. ILI, 


Bengal Tenancy Act, is in precisely the 
(1) TOL. R. 364; 3'Suth, P, O. J. 800; Bald; 377 


P. CO). | | 
(2) 35 Ind. Cas. 902; 39 M. 617; 31 M.L., J. 324; 90 
Q.W. N. 1311; (1916)2 M. W. N. 224; 14 A.L. J 
1114; 20 M. L. T. 435; 4 L. W. 486; 18 Bom. L. R. 
1007; 250. L. J, 69; 43 I. A. 192 (P, O.) - 
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Same language as Art. 142, Limitation Aot, 
.with this difference that whereas Art. 3, 
.Sch. III, Bengal Tenancy Act, states that, 
.thetime from which the period’ beings to 
run is the date of dispossession, Art. 142 
ris to the effect “from the date of dissposses- 
;sion or. discontinuance.” But, in my 
‘opinion, the additional word ‘“‘discontinu- 
. ance" makes no difference in this respect. . 
.- Now to-deal with the cases which are 
,relied upon by. the respondent, the first 
“being the case of Radha Gobind Roy Saheb 
«v. Inglis (1). It is there laid down by the 
, Judicial Committee of the Privy Council 
,that.the plaintiff having established his 
, title to the land the burden of proving that 
. the plaintiff had lost that title by reason of 
, adverse possession of the defendant is 
; upon. the defendant. And again in the 
. case of Secretary of State for India v. 
. Chelikani Rama Rao (2) in a long discus- 
. Bion of the facts and the various judgments 
. given in.the case the Judicial Committee 
. state the law as was laid down in the case 


-to which I have just made reference. It. 


is argued by the learned Government 
- . Pleader on behalf of the respondent that 
that.was a case which is on all fours, that. 
.is.to say, the facts of this case are the same 
.a8 the facts in the case relied upon and 
, that, therefore, in spiteof the language of 
. Art.. 3, Sch. III, Bengals Tenancy Act, 
,the onus was. upon the defendant. The 


; (1) was discussed ina Full Bench decision 


.of this Court in the case of Shiva Prosad 


. Singh v. Hira Singh (3) and the learned 
Chief Justice there points out that in his 
. opinion the case referred to can hardly be 
assumed to have been intended to modify 
.the earlier decision of the Privy Council 
in the case of Maharajah Koowar Baboo 
Nitrasur Singh v. Baboo Nund Loll Singh 


. (4) which decided that in a suit for eject- ' 
, ment based upon possession and disposses- : 


eion within 12 years the onus lay upon 
"took place within 12 years and that he 
: did not discharge that burden by merely 

some earlier period. 
In my judgment there can be no manner 


* of doubt that at this time of day in.a suit | 
to which Art. 142, Limitation Act, applied 
«the onus is undoubtedly: upon the plaintiffs, ' 


and the learned Government Pleader in 


- (3) 6g Ind. Qus 1; 6 P. L. J. 478; (1921) "Pat. 205; 2 ` 
vP. L. T. 


487-3 U. P. L R. (Pat.) 8l (F. B.). 


(4) 8M. I-A. 199; I Suth. P. O.J. 420; 1.Sar. P, O, J.. 


744; 1 W. R. P. C. 51; 19 E, R. 506. 
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‘spite of his able argument has failed to 


the plaintiff to prove that the, dispossession - 


"proving title coupled with enjoyment at 


^ 
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give me any case in which it has been: held 
that in spite of the fact that Art. 142 


‘applied yet the onus was on the defendant. 


As I have already indicated, itis well- 
established that in all cases under Art. 142 


‘the onus is undoubtedly on the plaintiff. 


The language, as I have already pointed 
out, of Art. 3, Sch. IIT, Bengal Tenancy Act, 
is precisely the same. Oan there be any 
doubt, therefore, that in this case to which 
that Article applies the onus was upon the 
plaintifi? In my judgment there can be no 
doubt of that fact, and when the learned 
Additional District Judge placed the onus 
on the defendant he was committing an 
error of law. i 

I have already stated what, in my judg- 
ment, is the effect of the decision at which 
thelearned Additional District Judge has 
arrived, and that being so, there seems to 
me to beno other course to pursue in this 
cage than to remand the case to the District 


.Judge for the purpose of determining the 


issue between the parties, placing the 
onus as it -undoubtedly was upon the 
plaintiff. | | 

The judgment and decree of the learned 
Additional District Judge will be set aside 
and the case will be remanded to him 
to hear and determine it according to 


law. The costs of this appeal will abide 
í "the result. 
‘ease of Radha Gobind Roy Saheb v Inglis 


There remains one small question which 


is urged on behalf ofthe appellant that in 


this. case in drafting the decree the lands in 
dispute have not been sufficiently identified. 
Assuming for the moment that the plaint. 
iff succeed and a decree prepared, I would 


'call the attention of the Court below to 


0. XX, r 9, Civil Procedure Code. 
A. | Case remanded. 
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. PATNA HIGH COURT. | 
APPEALS From APPELLAT DaoaER Nos. 162 
TO 164 or 1920. l 
January 3t; 1930. 
Present:—Mr. Justice Kulwant Sahay and. 
| Mr. Justice Macpherson. 
. BIBHESHAR SINGH-—PLAINTIFF— 
APPELLANT 
M Versus : 
PATAN MAHTON AND OTHER8— 
_ DEFEVDaNTS— REAPONDENTS. | 
t Bengal Tenancy Act (VIII of 1889), 8s 24, 27, 103-B, 
158 (1) (d)—Record of  HRights— Entry challenged by 
both parties —Presumption, of correctness, whether 
exists—Suit for assessment of fair and equitable rent 


— Landlord, whether entitled to: arreavs— Suit for 
rent—Allegation of existing rent not proved—Plaint- 


iff; whether entitled to fair rent or rentadmitted by 


defendant—Alternative prayer for assessment of fair 
rent, legality of. 

_ The statutory presumption of correctness of’ entries 
made in the Recordof Rights prevails even when 
both parties to a litigation allege that -the entries 
ure . incorrect. [p.616, col. 1.] 

i SOMME Bedanta v, Chintamani Bedanta (2), fol- 
owed. 


When a plaintiff comes to Court with the allega-. 


tion that there is an existing rent or rate of rent 
and- fails. to prove it, he can only be given a decree 
at the rate admitted by the defendant, although the 
Court may not be satisfied that that is the real or the 
propər rate. [p. 617, eol. l.| ` . ; 
If a Judge finds that there. was no existing rent 
and assesses à fair and equitable rent or rate of 
rent, which.will operate in futur years, it js open 
to him also to make a decree in favour of the 
plaintifi by way of damages for three years before 
the institution of the suit at the said rentor rate 
of rent subject, of course, to such modifications, if 
any, as may be required by the fact that while that 
rent or rate of rent operates in future, the damages 
are assessable for years already past. [ibid.] 
Jai Narayan Mander v. Kuleswar Singh(3) and 
Pahwari Rai v. Janki Kuer (4); followed. 
Gobind Lal Sijuar v. Ram Saran Lal (2),' distingu 
ished, MEE 
In a suit for 


rent on the allegation that there was 


"an existing rental, thereis nothing illegal in adding ` 


an alternative prayerthat ifit is found that there 
was no existing.rental a ‘fair and equitable 
rent may be assessed. [p. 616, col. 1.] e | 


Appeal from adecision of the Subordi- 
nate Judge, Patna, dated the 23rd November 
1925, modifying thatof the Munsif, Barh, 
dated the llth May, 1925. A | 
. Messrs. K. Husnain, B. C. Sinha 
CO. P. Sinha, for tbe Appellant. 

Mr. Sunder Lal, for the Respondents, 

JUDGMENT. 
, Kulwant Sahay, J.—These thre 
appeals by the plaintiff arise ont of three 
l desto recovery of arrears of rent for the 
 ySars 1328 to 1331 F S, In the plaint it 
was stated that the’ lands in respect of 
_ which the suits were instituted were entered 
.in the Survey khatian as “kabil lagan” 
< butaga matter of fact the defendants were 


~ 


and 
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paying rent at the rate of Rs, 10 pe! 
bigha. The prayer in each of the plaint® 
was that a decree may be made in favour 
of the plaintiff for arrears of rent at th® . 
rate of Rs.10 per bigha and ifthe Court ` 
found that this was not the rate or rent 
of the holdingsin.dispute then a fair and 
equitable rent be assessed & decree may 
be made for the years in suit at such rate. 
The defence of the defendants was that 
the rate of rent for the holding in dispute 
was Rs, 3 per bigha and they pleaded 
payment. The learned Munsif found that 
the plaintiff had failed to prove that the 
holdings were held at a rent of Rs. 10 per 
bigha, and that the' defendants had also 
failed to prove that Rs. 3 per bigha was the 
rental as claimed by them. He was of 
opinion that, asa matter of fact, there was. 
no existing : rental for the holdings in 
dispute, and that the entry in the khatian 
which was made on contest, was- correct 


and ' the holdings were: actually *kobil 


lagan”. He accordingly proceeded - to 
assess fair rent, and he was of opinion that 
Rs. 6 per bigha would be’ fair and 
equitable rent for the holdings; and, hav- 
ing disbelieved the plea of payment, he 
made adecree in favour of the plaintiff at 
the rate of Rs.6 per bigha. He, however, 
‘disallowed the claim for damages on the 
ground that rent had not till then been 
assessed for the’ lands. The defendants 
‘went in appeal before the Subordinate 
‘Judge, and the learned Subordinate Judge 
‘has set aside the decree of the Munsif and 
made & decree in favourof the plaintiff at 

-the admitted rate of Rs. 3 per bigha. He 
‘discards the entry in the Record of Rights. 

"with the following observations: ; 
‘According to the pleadings of both 

parties the entry of ‘kabil lagan' becomes 

‘ofno importance. It isthe ‘case of both 
: parties that certain rent has all along 
' been paid forthese lands either at Rs. 10 
or at Rs. 3 perbigha. The parties have 

. by their pleadings given a good bye (?) to 

‘the entry asthe basis of their case." 

' -Hethen observed that the suits were 
not suits for assessment of. fair rent but 
for recovery of arrears of rent for past 
years atthe rate of Rs. 10 per bigha. He 


' then: considered the question whether the 
: alternative prayer for the ascertainment of 
. fair and equitable rent was maintainable 


under the law, and he was of opinion that 
.the suits being for- recovery of arears of | 
rent no assessment -of fair rent for past: 
years could-be .made and. that the prayer 


for aegessment.of fair rent was not maintain, ` 


I- bangi 
à 


. 
- 
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certain amount of rent was payable by the 
tenants before the institution of the suits; 
and. he relied upon the case of Gobind Lal 


 Sijuar' v: Ram Saran Lal (1). He found 
.ihat the plaintiff had failed to proves that 


Rs. 10 was the rate of rent per bigha of 


. the holdings in dispute and under the 


cireumstances the plaintiff was entitled 


.merely at the admitted rate of Rs.3 per 


-— 


biglia. He accordingly made a decree at 
the rate of Rs.3 per bigha and allowed 


- damages to the plaintiff at Rs. 25 per cent. 


. In the first place it is clear that the 
learned Subordinate Judge has fallen into 
an error in saying that because the parties 
alleged that a certain rent had all along 
been paid for the holding in dispute, 
therefore, the entry of “kabil lagan” in 
the Record of Rights was of no import- 
ance. As was pointed out in Abhiram 


-iBedanta v. Chintamani Bedanta (2) the 


Statutory presumption of correctness of the 


entries made in the Record of Rights pre- 


4 


vailed even when both parties to a litiga- 
tion allege that the entries were incor- 
rect. He referred to the fact that that 
entry was made after contest. The learned 
Subordinate Judgehas not at all consider- 
ed the question as regards the correctness 
or otherwise of that entry. It was in- 
cumbent upon him to examine the evi- 


dence and to come to a finding on the ques- . 


tion whether the presumption of correct- 


ness Of the entry in the Record of Rights - 


.had ‘been rebutted by either party: In 


this case the question whether the hold- 
ings are “kabil lagan”, or whether there 
is an existing rent, is of importance. The 
reliefs asked by the plaintiff in the plaint 
were in the alternative. In the first place 
the ‘plaintiff alleged that there was an 
existing rental, viz., atthe rate of Rs. 10 
per bigha; in the ulternative he stated that 
if it was found that there was no existing 
rental, then a fair and equitable rent 
might be assessed, There was nothing 
wrong in making such an alternative 
prayer. It was open to the plaintiff to show 
that the entry in the Record of Rights was 
incorrect. It was also open to him to say 


‘that if the entry in the Record of Rights 


“be correct, then a fair and equitable rent 


should be assessed for the holdings, The 
learned Munsif found that there was no 


" existing rent and accepted the alterna- 


Oe 433; 2 P, L. T. 642, 
.. (21 100 Tnd. Oes, 701; 8 P; L, TT. 121; A 
R. 1972 Pat,164, ee 
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tive prayer and assessed Rs. 6 per bigha 
as fair and equitable rent. The learned 
Subordinate , Judge has not considered 
the question at all. Tne case must, there- 
fore, go back to. the learned Suborainate 
Judge for a finding whether the presump- 
tion ‘of correctness of the entry in the 
Record of Rights as regards the holdings 
in dispute being “kabil lagan” has been. 
rebutted. If he finds that the presump- 
tion has been rebutted and there is an 
existing rent, he should determine "what 


the existing rent is, while if he cannot 


. existing rent for the 


~ 


be 
rent for.the years in suit. at. the rate 


‘iff had failed to 


determine it, it will, as indicated below, 
necessary for him to decree the 


admitted by the, defendants, If he finds 
that the presumption has not been re- 
butted and that the entry in the Record 
of Rights is correct, it will be necessary 
for him to consider the defendants' objec- 
tions, if any, to the assessment by the 
Munsif of the fair and equitable rent at 
Rs, 6.per bigha. lt does not appear from 
the judgment ofthe learned Subordinate 


Judge whether the defendants raised any 


objection to Rs. 6 being fair and equit- 
able on the supposition that there was 
no existing rent. There does not appear 
to ‘have been any objection on the part 
of the plaintiff to the assessment of the 
rent by the Munsif. | 

It bas been contended on béhalf of the 
appellant that even assuming that there 
was an existing rent and that the plaint- 
prove what that exist- 
ing rent was, the ‘Court was not 
bound to give a decree merely at the ad- 
mitted rate but should have determined 
what was fair and equitabe rate of rent 
for the holdings, and reference has been 
made to ss. 24,27 and 158 (1) (d) of the 
Bengal Tenancy ‘Act. The argument. 1s 
that under s. 24 the defendant was bound 
to pay rent for his holding at a fair and 
equitable rate and, if the Oourt finds that 
the plaintiff bas failed to prove the rate 
claimed by him and the defendant has 
also failed to prove the rate alleged by 
him, it was the duty of the Oourt to 
make a decree at euch rate as it thinks 
to be fair and equitable. Section 24 has 
to be read along with, s. 27 which says 
that the rent for the time being pay- 
able by an occupancy raiyat shall. be 
presumed to be fair and equitable until 
the contrary is proved. If there be an 
holding than that 
‘yent must be presumed to be fair and 
equitsble ana tue Oourt cannot make 4 
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décree at any other rate. If the plaint- 
iff fails to prove the rate to be as claim- 
-ed by him; he cannot ask the Oourt to 
determine fair and equitable rate, because 
he comes to Court with the allegation 
that there is an existing rate of rent, and 


in order to succeed in the action. 


Tam of opinion that when the plaintif 


comes to Cóurt with the allegation that there 
'ie'an existing rent or rate of rent and fails 
to prove it, he can only be given a decree at 
the rate admitted by the defendant, although 
the Court may not be satisfied that that is 
the real or the proper rate. If, therefore, in 
| the present suits the learned Subordinate 
Judge comes to the finding that there is-an 
existing rentor rate of rent, and that the 
plaintiff has failed to prove it, he would.be 
justified in making a decree at the rate 
admitted by the defendants. The learned 
Subordinate Judge has come to the finding 
that no decree can be made for arrears of 
‘rent at the rate assessed as fair and equit- 
able, on the view that such assessment is 
made'on the basis of there being no existing 
rent and that there can be no decree for 
past years ab rents assessed in the suit. In 
this connection it is sufficient to refer to the 
decision of Das and Fazl Ali, JJ., in Jai 
Narayan Mander v. Kuleswar Singh (3) 
where Das, J., distinguished and explained 
his previous decision in Gobind Lal Sijuar 
v. Ram Saran Lal (1) and held that in a 
- Buit for assessment of fair and equitable rent 
the landlord can get damages for use and 
. Occupation of the land by the tenant-defend- 
"ants fora period of three years. This 
view was adopted and approved of by Ross, 
J.,in Pahwart Rai v. Janki Euer (4). If, 
. therefore, the learned Subordinate Judge 
. finds that there was no existing rent and 
assesses a fair and equitable rent or rateof 
rent, which will operate in future years, it 
is open tohim also to make a decree in 
favour.of the plaintiff by way of damages 
for three years before the institution of the 
suits at the said rent or rate of rent subject, 
of course, to such modifications, if any, as 
' may be required by the fact that while that 
rent or rate of rent operates in future, the 
' damages are assessable for years already 
past. 
~ The appeals are accordingly allowed and 


-the case remanded tothelearned Subordinate. 


(3) 117 Ind. Cas. 45; 10 P. L. T. 996; A.I. R. 1929 - 


Pat. 233: Ind, Rul. (1929) Pat. 365. 


(4) 117 Ind. Cas,208; 10 P. L. T, 281:.4, I, R. 1929 


/ Pat. 947; Ind, Rul; (1929) Pat, 414. 


it is for him to prove what that rent is © 


Judge for disposal according-to the observa- 
tions made. above. Costs will abide- the 
result.. 
Macpherson, J.—I 
B. K. P. DM 


agree. . ^  ,. 


Appeals.allowed: ` 


LÁ 


' PATNA HIGH COURT. 
SPECIAL BENCH. ~ 
MiscELLANROUS JüDiCtAL.Oasm No, 73 
oF 1928, | E TD. 
November 25, 1929, 
Present:—Sir Oourtney-Terrell, Kr, Ohiet 

Justice, Mr. Justice Das acd Mr. Justice 
Kulwant Sahay, 
RAJNITI PRASAD. SINGH AND ANOTHER-— 

ÅSSESSEE3— PETITIONERS 
VETSUE | LS 
COMMISSIONER OF INCOME TAX, . 
BIHAR anv ORISSA—AssEssor— 
Orrposirs Panty. 

Income Tax Act (XI of 1922), ss. 4 (8) (viii), 8, 38-69— 
‘Agricultural income’, ‘meaning of —Usufructuary 
mortgage and lease back—Rent paid to mortgagee, 
whether ‘agricultural income’—Liability to taz— 
Sale of sezurities—Amount representing interest, 
whether assessable in vendee's hands— interest on 
securities—Hrpenses.for collection cannot be deducted. 

S executed a usufruetuary mortgage-boud in favour . 
of B to secure an advance of Rs. 1,06,000 and interest 
thereon atthe rate of 13 annas 3 pies per cent.’ per 
month amounting to Rs. 10;533-12-0 per year;and 
B on the same day gave a lease of: the properties 
covered by the usufructuary mortgage-bond to o ata 
rent of Hs.10,533-12-0 per year. It was also pro 
vided that interest at the rate of 0-13-3 shall be 
deducted from the rent in the event of:S making 
part payment to B: 

Heid, that the nature of the transaction Was not 
that of a usufructuary mortgage but that of’ a 
simple mortgage and the interest reserved by the 
documents and paid to B during. such period ag he 
Was not in possession ofthe leased property wag 
not agricultural income and was not exempt from 
income-tax as such. [p. 619, col. 2; p. 620, col. 1.] 

Commissioner of Income-laz v. Ibrahimsa Routher 
(2) and In the matter of Makund Sarup (3), distin- 
guished. ae an 

Quare :—-Whether income received by a usufruc- 
tuary mortgagee from the mortgaged properties is 
‘ agricultural income’ and exempt from being aBsesg- 
ed to income tax. [p. 62, col. 1; p. 623, col. 1, | 

A sum paid by the vendee of Government securitieg 
to the vendorequivalent tothe amount representing 
the interest between the last date of accrual of 
interest and the date of the sale of the securities, apart 
from the sale price fixed forthe securities, is assessable 
to income-tax and super tax in the .hands- ofthe 
vendee. [p. 62], col 2.] l B 

Dividends on securities do not accrue ag intereat 
from day to day but are receivable only on the da 
on which the holder of the security is entitled to 
draw them. [p. 621, col. 1.] 

Wigmore v. Summerson & Sons (4), relied on, ^ 
' In calculating income-tax on interest on Govérn- 


. ment securities the costs of collecting such Snterest 


cannot be deducted. [p. 622, col, 1] - 
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. Mahadeo Ashram Prasad v. Commissioner of Income 
Tax (5), followed. . l 

Quere:—Whether the High Court has power to 
direct the Commissioner to state a case with 
reference toan order. made by the latter in virtue 


.ofhis.powers of revision under s. 33 of the Income 


Tax Act. [p. 626, col. ].] . 
Miscellaneous Judicial Oase stated by 


“the Commissioner of Income Tax, Bihar and 


Orisea. . 
Mesers:-K. P. Jayaswal, Manohar Lal and 


, Bindhyeshwari Prasad, for the Petitioners, 


Mr. C, M. Agarwalla, for the Opposite 


Party. ; 
JUDGMENT. 
. Courtney-Terreil, C. J.—The first 
question for determination inthiscase is as 
to whether the income derived by the assessee 
by reason of a certain transaction is assess- 
able to income-tax or whether it is 
agricultural income exempt from tax by 
reason of s. 4, sub-s. (3) (viii); Income Tax 
Act, 1922, ; i 

The facts which gave rise to the transac- 
iion are ss follows and are set forth -in 
para. 6 ofthe. statement. of the case. . The 
.assessee had on 9th January. 1924, lent a 
sum of Rs. 1,06,000 to one Deonath Sahay 
‘and the parties executed two documents, 
one purporting. to be a usufructuary mort- 
‘gage of the proprietary interest of Deonath 
‘Sahay in certain villages, the other purport- 
ing to be.a lease from the assessee to Deonath 
Sahay of the same villages. Each docu- 
ment recites the simultaneous execution by 


“the parties of the other document. and the 


two constitute a single transaction and must 
‘be so regarded, and they must be construed 


“together for the purpose of ascertaining the 
real nature of the transaction as stated in 
the judgment of the Privy Council delivered 


Jy Lord Maenaughten in the case of Abdulla 
Khan v. Basharat Hussain (1) at page 56* : 
“Their Lordships agree with the- High 


."Oourtin thinking that the mortgage and 


the lease were parts of one and the same 


-- transaction. But there is no inconsistency 
"between the two instruments nor would: 
‘there have been any inconsistency if the 
.mortgage itself had contained a provision 

' -for granting a lease on the terms upon 


‘which the lease was actually granted.” : 


"- Jt is contended on behalf of the assessee 
. that although the documents must be con- 


sidered as & single transaction yet they 


 :amount'tó usufructuary mortgage and it ig 
‘contended on the strength of two earlier deci- 


` (1) 17 Ind. Cas 737; 35 A.48; 401. A 31; 170.-W. 
N. 233; 13 M.L. T..182; (1913) M. W. N. 


r 131; 17 C.. 
1. J. 212; 15 Bom. L. R. 432 25M, L.J.91(P' O) ` 


6 - - 
——R———Fak A. TES) 0 ———————————:. S Dis : < idt : : - 
*Page of 38. A [Hd]...  ... .. . ... - . ^ own respective free will and accord, took 


sions to be hereinafter referr&d to that the. 


“income of a usufructuary mortgagee.as such 


is agricultural income and exempt from 
tax. Indeed the question formulated for 
decision by this Court is: 


“Whether in law the. income received: by: 
a mortgagee from a usufructuary mortgagor: 
on account of his giving the mortgaged pro- 
perties in lease to the mortgagors during 
the pendency of the term of the usufructu-, 
ary mortgage is assessable to income-tax.?"" 


As I shall point out, having regard to 
the facts of the case this broad question 
does not arise andin spite of the weight 
of opinion in favour of a negative answer. 
I would reserve my own views on the 
subject. Itis enough for the purposes of 
this case to consider. whether the nature 
of the transaction here involved was when 
properly considered a usufructuary mort- 
gage or whether it amounted merely to a 
simple mortgage in which case it cannot be 
denied that the interest stipulated for is 
assessable to income- tax. ' 


The definition of a simple mortgage 
is contained in s. 58 (b), Transfer of 
Property Act,and one of the character- 
istics of a simple mortgage is the 
fact that possession jof the mortgaged 
property is not delivered to the mortgagee. 
The definition ‘of a usufructuary mortgage 
is contained in para. (d) of the same section 
and the essential features are that there 
shall be delivery of possession of the morte 
gaged property to the mortgagee with an 
authorization to retain such possession 
until the payment of ithe mortgage money. 
and to receive the rents and profits 
accruing from the property and to 
appropriate them in lieu of interest and . 
partly in payment of the mortgage-money. 
Now the mortgage deed recites that the 
co executants are members of a joint family 
and sets forth the parcela mortgaged. It 
recites that the executants tried their best 
to obtain a loan from several mahajans but 
have been unsuccessful, Paragraph 5 recites 


‘that the said “mahajan” (the mortgagee) 
"does not: agree to advance the loan unless 


the properties noted below" (the parcels) 
"are given to him in mortgage. He 
demands the interest of the said loan at 
the rate of Rs. 0 13.3 per Rs. 100 per month 
and no other mahajan agreed to lend money ` 
at a lower rate of interest than thie.” ^ ~ 
Paragraph 7 states that: 


“For this reason we, the executants of our 


| 
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‘a loan of Rs. 1,06,000 at an interest of 
“Rs. 0-13-38 per Rs. 100 per month from” the 
mortgages: "We the executants have re- 


. ceived the. whole and entire loan on account 


.of this mortgage-deed from the said 
. mahajan." à 
Paragraph 8 states: 


“The annual interest on the said loan 


amounts to Rs. 10,533.12-0, In order to 
fetch an annual jama equal to the said 
sum we give in mortgage to......the said 
mahajan the proprietary interest with all 
-gemindar2 rights including the surface and 
.gub-soil rights and irrigation and other 


‘fights in respect of'’ and then follows a - 


. fresh repetition of the parcels. 
para. 9 it issaid: | 
“The said mortgagee has and shall have 
.the right to appropriate the enhanced jama 
"which may be derived from the mortgaged 
vilage through his labour and diligence. 
. We the executants neither have nor shall 
have anything to do with it." : : 
Paragraph 10 contains a covenant by 
the executants to pay the Government 
.revenue on account of the mortgaged pro- 
perty and in the event of failure to pay the 
revenue if the property is sold by auction 
. for arrears of revenue then the mortgagee is 


Then in 


to have the right -to realize the entire: 


amount of the loan; principal with interest, 
-after deduction of the sum already paid to 
him by selling by auction the mortgaged 
. property and. also by recovering it from 
them personally. In para. ll there isa 
'further eovenant that in the event ofthe 
-executants dispossessing the mortgagee 
from the mortgaged properties during the 


 - term of the mortgage the mortgagee may 


realise the amount of the loan with interest 
. by selling the property and also by recover- 
ingit from the executants personally. Para- 


.graph 14 provides that the principal sum. 
of thé loan may be paid off in instalments 


of not less than Rs. 1,000 at atime and 
‘para, 15 recites thatthe executants have 
‘taken a lease from the mortgagee of the 
. mortgaged property under another deed 
of. even date-at the annual rate of 


;Rs. 10,533 12-0: and in the event of any: 


reduction of the principal sum due by 
payment of instalments as provided by 


. el: 14 the rent payable is to be reduced in 


Li 


proportion. . M : 

. The lease which was executed on the 
same day sets forth the parcels of the 
-leased property and shews (and if is not 


: denied) that they are precisely the parcels 


covered by the mortgage-deed. It recites 
‘the mortgage and statés: 00 7 O OTO 


~ 


“Tt is desirable: that we the katkenadars 
(lessees) aforesaid in coming into and 
remaining. in possession and: occupation . 
shall enjoy the usufruct thereof and pay . 
to the sudbharnadar (mortgagee) : aforesaid 


the rent fixed as above according to the | 


kistbandà given below." : | 

If the rent is not paid according to the 
-kist the lessees have to pay interest on 
the- defaulted kist which the mortgagee 
lessor shall have the right to realise from 
the lessees. If within the term of the 
lease the lessees pay off the recited mort- 
gage-debt then the mortgage-bond is to . 
be delivered back to them and the lease 
is to be cancelled and there is a further 
provision that if the lessees do not pay the 
rent according to the kist then the mort- 
gageo lessor is to have the right to oust | 
‘the lessees from the-leased property in 
the case of two kisis remaining unpaid 
and shall realise the rent direct or may 


settle the property with another lessee. ^ 


There is a further provision like that in 
the  mortgage-deed for the reduction of 
the rent if instalments are paid in discharge. 
of the principal of the  mortgage-debt. 
The lessees also bind themselves to comply 
“with the requests made by the, mortgages 
to submit to him the jamabandi account 
papers in thenamesof the tenants of the 
mortgaged villages when they shall.be 
demanded by the mortgagee. | "e 

Now it is very obvious ‘thatthe intention 
of the parties is that the mortgagee 
is not to enter into possession of the 
mortgaged property; nor is he toenjoy 
the usufructof the property or to receive 
the rents from the property or to appro- 


. priate them in lieu of interest: or in pay- 


ment of the mortgage-money. It is equally 


clear that the mortgagor is to remain’ in 
_posséssion of the mortgaged property and 


it is the mortgagor who is to pay the 
Government revenue, The mortgagee is to 


_receive nothing but the specified rate of 


interest upon the loan. The nature ofthe 
transaction must be discovered from the 
documents and the documents alone. It 


"has been suggested to us that the’ usufruct 


of the mortgaged property must have been 
valued at the provided rate of interest, that 
is to say, Rs. 10,533-12-0 butthere is no evi- 
dence of this and, moreover, even if it were 


rue it would not.be material.. The nature 


of the transaction is not that of a usufructu- 
ary mortgage but that of a simple mortgage 
‘and, the two deeds constitute one single 


‘transaction: The whole of-of the éransac- 


tion might have been' expressed in a single 


| 


. mortgsge-deed and 
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the.real and obvious 


. reason for splitting’ it up into two documents 


‘isto.enable the mahijan who is the assessee 
: to put-forward a specious claim, to escape 


income-tax, Needless to say. the mere 
facts that the transaction is & device to 
escape inconis-tax ought not to prejudice 
the assesses. Any subject of the State is 
entitled to escape paying taxes if he can 


- devise a lawful method of doing so but by 


. dividing what is in fa^' 4 single transaction 


emphasised and at page 460* 


. -assesses which require some comment. 


between two documeuts he does not achieve 


. the: device which he seeks; nor does. he 
. change the nature of the transaction. - 


Two eases have been relied upon by the 
The 
‘first.is that of Commissioner. of Income tax 
‘vy. Ibrahimsa Routher (2) where a some- 
"what similar device had been successfully 


used for the same. purpose but one feature 
` distinguished the facts of that case from 
the facte of that now under consideration, 
“namely, that in the usufructuary mortgage 


no mention whatever was made of any rate 


- of interest and in that respect the mortgage- 


deed and the lease were inconsistent and 
‘could not be regarded asa single transac- 
tion. The documents are not set forth in 
‘the report but the fact I have atated ig 
Mr. Justice 


‘Srinivasa Ayyangar says. 


CKPago of ol M. l 
. ^, {Page of; 50 -A.—[£d. 


“We must take it that the usufructuary 


mortgage referred to in the question is a 
“simple or pure usufructuary mortgage and 


that thəre is no stipulation as to any 
interest and the income accruing from 
the properties mortgaged is to be taken 
and enjoyed by the mortgagee with posses- 
'Blon." 

`. Ths case of In the matter of Makund Sarup 
.(8) is also a decision upon the facts of that 
‘particular case. The mortgage and the 
lease are not set forth iu detail. It is' true 
that the head-note would seem to indicate 
‘that-it isa decision that in the case of a 


lease back to the mortgagor with a stipula- 


tion for fixed annual payments amounting 
'to & definite percentage of thesum advanced 
that the annual payments should be exelud- 
ed from assessment but at page 49è7f 
‘Sulaiman, J. delivering the judgment with 


“which the two other Judges concurred said: 


“Ttseems to me that to hold that sucha 


(2). 110 Ind. Cas. 207; 51M: 455; 27 L. W. 601: 
(1928) M..W. N. 313,54 M. L, J. 594; A.L R. 1998 


Mad. 543. 
__ 43) 107 Ind, Cas. 683; 50 A. 495; A. I. R. 1928 All. 81; 
: | 


26 A. | da J 280. 





-a sum equal to 


“person is liable to pay income-tax would 


amount to holding that the transaction isnot 
that of a usufructuary mortgage but almost 
asgimple mortgage. It is impossible to hold 
in this case that the transaction was not 
that of a usufructuary mortgage. No doubt 
the mortgage deed ` and the lease were 
executed atone and the same date:and the 
cross references in the two documents in- 
dicate that the whole transaction was 
settled at one time. Nevertheless there . 
are certain distinguishing features which 
make the position of the present usufructu- 
ary mortgagee quite distinct from what it 
would have been if lie had taken a purely 
Simple mortgage. Hehas under the lease 
the right to recover rent through: the 
Revenue Court which very often is a 


Bpeedy remedy. He haa also the security of the 


fixed amounts being paid to him regularly 
year after year with the option of entering 
into possession on the default of such pay- 
ment. If he enters into possession after the 
ejectment of the mortgagor he is entitled 
to cultivate lands himself or to let the lands 


. -to tenants and receive profits from them. 


Under these circumstances it seems impos- 
sible to hold that the position of the assesses 
is that of a purely simple mortgagee who 
is liable to pay income -tax.” 

It wilt be seen that the basis of the 
decision was that in the particular case 
in question the transaction did not amount 
to a purely simple mortgage. Ashworth, J, 
said at page 5U1*: 

"Does it make any difference when by 
means of a lease, forming a single transac- 
tion along with the mortgage, the mort- | 
E:gee restores possession to the mortgagor 
and himself, in the form of rent, receives 
the land revenue plus 
interest at-a definite rate? The answer to 
this depends on whether the result of the 
two deeds could have been effected: in toto 
by a simple mortgage. deed. My learned 
brother has shown that. this was not.the 
case. The result of the execution of the 
two deeds is fraught with: consequences 
that would not attach to the execution of 
&simple mortgage-deed. One transaction 
differs from the other -not-merely in form 
but in substance." 

This decision is, therefore, not in point. 
I am constrained to say that even if the 
effect of the two deeds were as stated in 
the judgments of the learned Judges I 


. Bhould be inclined to differ from. their con- 


clusion that there. were two separate tran- 


 ,Baetjons and that the: nltimate reault. was 
a rahan Srt nis ua 


*"Pageof 90 A.—[Ed;] . 


v 
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not that of a simple mortgage but it is - 


probable that the learned Judges found 
other ‘circumstances in the transaction’ 
which justified them in their conclusion 
of fact and it is perfectly clear from the 
passages I have quoted that if they had 
decided that in fact the transaction was’ 
asingle one and in tha nature of the simple 
mortgage that they would have held that 
the interest whether described as such or 
as rent would have been assessable to in- 
come tax, I would answer the question 
propounded to a limited extent by stating 
that in the opinion of the Court the interest 
reserved by. the documents in this case 
and paid to the assessee during such period 
as he is not in possession of the leased 
property is assessable to income-tax, leav- 
ing it open for future discussion as to 
whether the income of a usufructuary mort- 
gagee is so assessable, and whether if the 
mortgagee lessor enters into possession the 
usnfruct will be assessable. 2 
‘The next question propounded by the 
Commissioner of Income-tax is concerned 
with the dividends drawn by the assessee 
upon certain securities purchased by him. 
It appears that the assesses had purchased 
Government securities, of the face value 
of one lakh on various dates 
within the period 27th August 1925 and 
.%7th October, 1975, In his books of account 
he shewed separately what he called the 
cost ‘of these securities and the, interest 
due, in the case of each block purchased, 
from the last date on which interest was 
paid to the vendor up to the date 
on which he (the assessee) purchased 
' these securities, and he claimed that this 
interest should be allowed as an admissible 
deduction from the interest drawn by him 
subsequently on these securities. It was 
argued before us on behalf of the aesessee 
that in purchasing the securities he had 
paid a price which represented not only 
the capital represented by the securities 
but the dividends which would next fall 
due and, therefore, that that portion of the 
purchase price which represented the divi- 
dends went into the hands of the vendor 
and should be considered as the vendor's 
income. Now it has been held in England 
by Rowlatt, J., in the case of Wigmore v, 
Summerson &' Sons (4), that dividends do 
not accrue as interest from day to day but 
-are receivable only on the day on which 
the holder of the security is entitled to 
‘draw them Section 6 (tii), Income Tax Act, 


(4) (1925) 9 Tax. Oas 577; 94L. J. K. B.836;69 S, 


"J, 745; 41 T. L, R 568. 


all falling 


taxes “interest on securities.” -Section 8” 
states: ik m 


‘The tax shall be payable by an ascessee* 


under the head ‘Interest on securities' in: - - 


respect of the interest receivable by him on `, 
any security of the Government , of 
India..." | 
The dividend is clearly receivable only by 
the holder of the security and it. is notreceiv- 
able until the date specified. In this caseit ` 
was received by the assessee after he had be- 
come the owner and in these circumstances 
the section clearly provides that tax is to be ` 
levied in respect of the sum so received. The : 
section has no concern with the profit or loss | 
made by the assessee asa result of the in- 
vestment of his money; noris the section 
concerned with the rate of interest which 
the dividend provides for the capital invested : 
by the assessee, The question as formulat- 
ed runs: ; E 
“Whether a sum paid by the vendeeot. 
Government securities to the vendor. 
equivalent to the amount of interest due to 
the latter from Government on account of `. 
interest between the last date of accrual of: 
interest and the actual date of the sale of 
securities at his own convenience and to 
facilitate the withdrawal of interest and ' 
quite apart from the sale price fixed for 
the securities is assessable to income-tax 
and super-tax.” . 6 4 
I would answer: this question 
afirmative. » 
It was, however, objected on behalf of. 
the revenue authorities that the Court bad” 
no jurisdietion io entertain this question 
and that the Commissioner had been directs‘ ` 
ed to state the case with an express reserva-" 
tion that he should be at liberty to take the 
preliminary objection on this point. Itis 
contended that as the addition to the assegg- 
ment had been: made by the Commissioner 
in virtue of his powers of revision under 8.- 
33 that there is no power in the High Court 
to direct him to state a case with refer- 
ence to such a revisional order. There 
appears to be much authority in support 
of this contention though I would prefer 
to reserve my own view urcn the matter 
for the situation is certainly very aro 
malous. In view, however, of my opinion 
that the revisional order was in law perfect- 
ly correct, it’ is unnecessary to’ discuss the 
point of jurisdiction. | 
: Question 3 is very simple. The ascessee’ 
claims to deduct as part of his expenses.a 
sum which he says represents the cost of 
collecting the interest on the securittes, |, It 
is argued that the assessee isa minor and; 


in the. 
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must in any case employ a bank or some: 
other agency for collecting his dividends, 


and the charges made by the bank for this 
service should be allowed as an expense. 
There is, however, no provision in the Act 


for the deduction of such expenses and. 


s. 10 provides for the deduction of ex- 
penses in-respect of carrying on a busi- 
ness and ss. 1l and 12 deal with allowable 
deduetions in the case of 'professional 
earnings and other sources. The matter is, 
moreover, concluded by the judgment of 
‘this Court in the case of Mahadeo Ashram 


Prasad v. Commissioner of .Income.Taz (9). - 


In my opinion the deduction under the head 
“securities” is not allowable. . 
The assessee has been unsuccessful on 
all the points raised by him and he must 
pay the costs of this reference. Hearing-fee 
Rs. 100. | 
Das, J.—This is a case stated by the 
Commissioner of Income Tax. Bihar and 
Orissa, under s. 66 (3), Income Tax Act. The 
facts upon which the question of law arises 
are these: On 9th January, 1924, certain 
persons, who may be referred to as the 
Sahays, executed a usufructuary mortgage 
bond in -favour of Balmiki Prasad Singh, 
the father of the assessees, to secure an 
advance of Rs, 1,06,000 and interest thereon 
at the rate of 13 annas. 3 pies per cent. per 
month amounting to Rs. 10,533-12-0 ^ per 
year; and Balmiki Prasad Singh on the 
same day gave a lease of the properties 
' eovered by the usufructuary mortgage-bon 
to the Sahays at arent of Rs, 10,533-12-0 
per year. The Income Tax Officer took 
the view that it was open to him to assess 
income-tax on the sum of. Rs. 10,533-12 0 
admittedly received by the assessees from 
the Sahays during “ previous year;" and the 
question of law which arises on these facts 
has been formulated as follows by the 
assessees : . l 
. © Whether in law the income received by a 
mortgagee from a usufructuary mortgagor 
on account of his giving the mortgaged pro- 
-perties in lease to the mortgagors during 
-the pendency ofthe term of the usufructu- 
. ary mortgage is assessable to income-tax." 
It is no longer open to doubt that, under 
5, 6, Income-tax Act, income, profits and 
gains. from whatever . source derived is 
.chargeable to income Tax “save as otherwise 
provided by this Act.” This-is clear 
from the precise language employed , in 
.8. 6 in which the different heads of income, 


1 (5) 100 Ind. Cas, 897; 6 Pat. 29; A, I. B. 1927 Pat. 
1133; 8 Pali T.309, — .. "acce R 


profits. and gains. are. specified. .One of. 


the heads is “other sources;” and s. 12 
specifically ‘declares that the tax. “shall 
be payable by an assessee under the 
head ‘ other sources’ in respect of income,- 
profits and gains of every kind and from 
every source to which this Act applies (if 
not included ` under any of the preceding 
heads),” l 

The income in this case clearly comes 
within the sweeping wordsof s. 12, unless 
indeed it is made out that it falls within 
the exceptions specified in the Act. Section 
4 (3) provides that the Act shall not apply 
to certain classes of income and one of the 
classes of income excepted out of, the Income 
Tax Act, is agricultural income, “ Agricul- 
tural income” has been defined ins. 2 as: 
*(a) any rent or revenue derived from 
land which is used for agricultural purposes 
and is either assessed to land revenue in 
British India or subjeet to a. local rate 
assessed and calculated by officers of 
Government as such; and (b) any income 
derived from such land by (i) agricultural, 
or (ii) the performance by a cultivator or 
receiver of rent in kind of any process 
ordinarily employed by a cultivator or 
receiver of rent-in-kind to render the 
produce raised or received by, him fit to be 
taken to market; or (iit) the sale bya 
cultivator or receiver of rent-in- kind of the’ 
produce raised or received by him, ‘in 
respectof which no process has been per- 
formed other than a process of the nature 
described in sub-cl. (ii). 

There-is little doubt, therefore, that to 
claim exemption in this case the assessees 
must establish that the sum of Rs. 10,533-12-0 
received by them is "agricultural 
income" within the meaning of that term 
as defined in the Income Tax Act. It ia 
impossible, therefore, for us to accept the 
broad contention which was advanced by 
Mr. Jayaswal to the effect that if the source 
from which the income arises is agricultural 
land, it is exempt from taxation. 1. have 
no doubt whatever that we have nothing 
to do with the determination of the question 
as to the source from which the income 
arises, except perhaps for determining 
whether the income is agricultural income 
ornot. |. i 

It was then contended by Mr. Jayaswal 
that the income in this case is agricultural 
income since it arises as the result of a 
usufructuary mortgage which entitled the 
assessees to retain possession of lands which 
were undoubtedly assessed to land reyenue 
in British India and ‘to ‘recover. the renta - 
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and profits issuing out of those lands, as the 
‘proprietor of the property for the time 
being. Whether the income derivable by a 
usufructuary mortgagee is or is not 
agricultural income within the meaning of 


“that term as used in the Income Tax Act, is 


a difficult question which I do not propose 
to determine in these proceedings. It may 
be urged that the common form of usufruc- 
tuary mortgages is that in which the 
borrower gays to the ereditor : | 

“You lent the money and the land; if 
éither of us want that which he has lent he 
shall restore that which was lent to him.” 
and that the income derivable from a 
transaction so described is agricultural 
income, assuming that the -land, which 
is the subject-matter of the transaction, 


is used for agricultural purposes and is 


éither assessed to land revenue in British 
India or is subject to a local rate assessed 
and collected by officers of Government 
as such, On the otherhand it may be urged 
with equal force that a mortgage does snot 
cease to be a mortgage because possession is 
delivered tothe mortgagee, and that the 
essence of a mortgage, simple or usufructu- 
ary, is that a loan is advanced and a securi- 
ty given for due repayment of that loan; 
and that the income derivable by the mort- 
gagee, whether . in possession or not, is 
interest upon the money advanced and 
is the return from that . money, not 
rents, issues and profits from the. lands 
mortgaged ‘and, therefore, not a return 
from the land. As I havesaid, the question 
is a difficult one upon which much may be 
Baid on -either side. I will assume in this 
case that the profits from a usufructuary 
mortgage are ‘outside the ambit of the 
Income Tax Act, though I must make it 
clear that I do not decide the question ^ in 
the -present proceedings and reserve to 
myself the fullest liberty to determine the 
‘point if, and when, it arises. ; 

But in this case there was not only a 
‘usufructuary. mortgage executed by. the 
Sahays in favour of Baliniki Prasad Singh 
but there was also “‘a- lease back," as it has 
been described by Balmiki Prasad Singh, 
‘to the Sahays; and the simple question for 
our determination is whether the two 
‘transactions taken together amount toan 
-usufruetuary- mortgage. The answer to 
“this question must depend on the solution 
of the problem as to what in fact was the 
.transaction between -Balmiki Prasad Singh 
rand. the Sahays. ' ': MEC MEE 
|o E. will first. consider the terms of. the 
Meufructuary mortgage-bond, . I.may- mez- 


- tion that the bond appears to be in common 
form. It recites that Rs. 1,06,000 was being 
advanced by Balmiki Prasad Singh to the 
Sahays at an interést of 13 annas 3 pies per 
cent. per month. Itstated that Rs. 10,533-12-0 
would be ‘the annual interest . payable 
by the Sahays to Balmiki Prasad Singh 
and it provides that: “In order to 
fetch an annual jama -equal to the 
said sum, viz, Rs. 10,538-120 . . , ii 
. . `. . . the proprietary interest with all 

` gemindari rights,” was being given in 
sudbharna to Balmiki Prasad Singh. It 
then provides that the mortgagee should 
appropriate: “the incomederived from nakdi 
and bhaolà holding, kamat land, khudkasht 
and bakasht lands .- in lieu 
of interest.” and it makes the position 
perfecly ' clear that the: “right to 

‘appropriate’ the enhanced jama > that 
may be derived from the- sudbharna 
village” should belong to the mortgagee. 
I have’ no doubt that, if there.was nothing 
else in the transaction, it would be 2onstru- 
ed as an ordinary usufructuary mortgage 
under which the mortgagee has to enter 
upon possession, and appropriate the profits 
in satisfaction of the interest ; and it might 
then be urged that as the transaction cone 
templated that the entire profits of-the land 
should goto the mortgagee in his right as 
a zemindar, the income derivable by him 
was agricultural.income. ‘But the usufruc- 
tuary mortgage-bond doesnot stand, alone, 
There is a further document-which; in my 
opinion, qualifies the meaning which might ` 
‘otherwise be attashed. tothe usufructuary 
mortgage. It is necessary for me to ,deal 
with the terms of the other document which 
is a kabuliat éxecuted by the Sahays in 
favour of Balmiki Prasad Singh.on the 
game day, that is tosay,on 9th January, 
1924. "Now before dealing with this. docu- 

ment, I may mention that the execution 
Of the kabuliat is already recited. in the 
usuíruetuary  mortgage-bond. In para. 15 
of the usufructuary. mortgage-bond, the 
-mortgagors say as follows: MN ; 


` 
* ¢ 8 è ò $9 ò p 


; . SE & a 
“We the executants have taken from the 
said mahajan katkena. lease of the said 


.gudbharna property under another deed of 


this date at an annualjama of Rs. 10,533-12 6 
.with effect fiom the 12 annas  kistof 1331 
“Fasli and 16 annas kist of 1332 to 1333 Faslis 


In case a sum of Rs. 1,000 or more is paid 


. within the term of this sudbharna deed then. 
interest thereof at the rate of 0-13-3 pex 
.hundred rupees per month shall be dediteted 
‘year. by year from the katkena vent: of the 
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property at the time of rendering an 
account, and the said mahajan shall be 
entitled to get such amount of the jama in 
respect of the katkena property. as will 
remain due after the deduction of. the 
interest on the amount paid at the rate .of 
0-13.3 per hundred rupees per month." 

It will be noticed that therent payable 
under the lease is thessame as the interest 
due-to:the mortgagees under the usufructu- 
ary mortgage-bond; and there is, a 
clear " provision that: “the interest 
thereof at the rate of 0153 per 
hundred rupees ‘per month” shall be 
deducted from the rent in the event of the 
mortgagors making part payment to the 
mortgagees to the extent of Rs. 1,000 or 
more at & time, Now the lease merely 
carries out the intention which has already 
been clearly expressed in the usufructuary 
mortgage-bond. It provides that the rent 
of tbe: properties demised should be 
Rs. 10,533-12 per year and it also. provides 


that if there should be any default on the. 


part of the lessees in paying the rent ‘the 
lessor’ would have the powerto enter upon 
possession and satisfy himself out-of the 
rents and profits. Itmakesit perfectly clear 
that “after paying the rent fixed as. above 
whatever profit shall accrue from the 
katkena. properties is and shall be the right 
of these katkenadars and their heirs.. and 
representatives up to the continuance of 
this katkena." 
‘In other words (and this is a very. materi- 
al point) whereas if the usufructuary mort- 
gage-bond "stood alone the mortgagees 
would have been entitled to receive thé 
whole of the profits from the mortgaged 
properties even if those profits exceeded: the 
interest payable by the mortgagors ; under 
the lease the mortgagees are entitled to 
the fixed payment of Rs. 10,533-12 per year 
which is the interest calculated on the sum 
advanced at Rs. 0-13 3 per cent per month, 
‘the excess profits going tothe mortgagors. 
‘Now’ this is the transaction, and the 
question is, is the transaction taken asa 
whole one of usufructuary mortgage? 
What-is the position? Under the two 
documents which I have just described, the 
mortgagee does not enter upon possession 
of the -mortgaged properties and is, there- 
fore, not entitled to receive anything more 
than the yearly interest provided in the 
-mortgage-bond, It is true that if there be 
default in the payment of interest it will 
be open’ to the mortgagees to enter upon 
posbéssion ; but at the present moment the 


. mortgagees-are-not in possession and they 


are-not entitled to receive anything beyond: 
theyearly interest provided in themortgage-: 


bond. It is true thatthe parties describe 


the sum payable by the mortgagors to the : 
mortgagees as rent; but Lam of opinion. 
that we have to look to the substance and 


not to the form ofthe transaction. I take - 


it that the most important 
income derivable by a-mortgagee from a 
usufructuary mortgage 
agricultural income is that that income 
represents not only the interest payable to. 


the mortgagee but the whole of the rents, 
issues and profits derivable from the land... 


Now that argument cannot be advanced in 
this case. 


| > argument ' 
advanced in favour ofthe view that the 


constitutes his; 


E 


^ "X 


When the two deeds areread | 


together as forming parts-of one transac- : 
tion, there is little doubt that the lease is in ` 
the nature ofa machinery for the purpose. , 


of realizing the interest. 


interest, not the appropriation of the renta, 


What the mort- ` 
gagee has in view is the realizition of" 


issues and profits from the lands mortgag- — 


ed. In my view it is idle to contend that a 
transaction of this nature is one of usuíruc- 
tuary mortgage. In my opinion the 
transaction is one of ordinary mortgage 


with a power reserved to the mortgagee to. - 


enter upon possession and satisfy himself ` 
out of the rents and profits, should there be . 


a default in the payment of interest. 


it is right that I should deal with two : 


cases upon which reliance -has been placed | 
i. Jn Makund Sarup's case . 
(3) a Full Bench ofthe Allahabad High © 


by Mr. Jayaswal. 


Oourt decided that, if a person carrying 


on a money-lending business lends money 
in the course of such : business on the- 
security of lands of which he takes a’ 


usufructuary mortgage: and if he im- 


mediately leases those lands back to the: 
mortgagor with a stipulation for fixed ` 


annual payments which amount to a definite 


percentage on the sum advanced, these 


annual payments should be excluded from 


the assessment of the profits of the asses- 
sees as being “agricultural income" within . 


the meaning of that term as used ‘in the 
Income Tax Act. The case of the Allahabad 


High Court may well have been decided: 
on the facts of that particular case but at^ 


the same time there is much in the judg- 


ment with which I confess Iam unable to- 


agree. The leading judgment proceeds on 


the assumption that double taxation. is 


against the policy of the Income Tax Act. 


What his Lordship had in view was the: 


fact that the mortgagee under the terms of 


-the- mortgage-bond was liable -tọ Governs: 
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‘ ment revenue and his Lordship thought 
that “to hold that he is liable to both 
Government revenue and income-tax would 
be imposing a double taxation which is 
against the policy of the Act.” 


With great respect I am unable to agree 
with this view. I quite agree that there 
may be a presumption that the same tax 
should not be assessed twiceon the same 
person; for instance in Carr v. Fowle (6) 
it was observed that the statute presum- 
ably did not intend that a vicar should in 
effect pay the same tax (land tax) twice on 
the same hereditament. As Rankin, J., (as 
he then was) points out'in Probhat Chandra 
Barua v. Emperor (7) (at page 509 of 51 
Cal): "This ie plain enough. Thus the in- 
come-tax is one tax and income assessed 
under one schedule cannot be assessed all 
over again under another.” 


But there is no presumption that I 
know of, that because a person has been 
assessed under one statute, he is immune 
from taxation under another statute. 
The question has been discussed 
with great clearness and precision in the 
judgment of Rankin, J., in the case to 
which I have already referred and. it is 
unnecessary forme to pursue the point. In 
dealing with the question whether if & usu- 
fructuary mortgagee is not liable to pay 
‘income-tax, a mortgagee who at the same 
time leases back the mortgaged land to the 
mortgagor with a` stipulation that there 
‘should be fixed annual payment calculated 
on the basis of the rate of interest agreed 
upon between the parties, Sulaiman, J.,in 
‘the Allahabad case said as follows: 


“It seems to me that to hold that sucha 
.person is liable to pay income-tax would 
amount to holding that the transaction is 
. not that of a usufructuary mortgage but al- 
most a simple mortgage." 


It seems to’ me that- thë argument em- 
ployed by his: Lordship begged-the - whole 
question which was in debate before. him. 
‘Once it was assumed that thé -two docu- 
‘ments amounted to no more than a usü- 
fructuary mortgage pure ‘and: simple, the 
issue was determined and the question -wás 
"Solved but with- great respect, the- whole 
question is does it not make. a difference 
“that the person lending money without 


(6).1893) 1 Q. B. .251; 62 L. J. Q. B. 177; 5 R. 163; 
. 68;L. T: 123; 41 W. R. 365; 57 J. P. 13 


(T) 84 Ind. Cas, 31; 510.504; AI. R. 1934 Oàl. 


ws 


“the transaction. 


‘money lent. 


assuming the responsibility of a usufruc- 
tuary mortgagee provides for payment of 
interest to him and stipulates that in 
certain events he would be entitled to 


. enter upon possession of the mortgage 


properties? With the utmost respect, this 
question was not faced in the Allahabad 
case to which I have just referred. As I 
have pointed out the transaction viewed as 
a" whole amounts to no more. than this 
that there was a loan, there was a security 
for the loan, and there was further a ma- 
chinery for the purpose of realising the 
interest. 

The other case to which reference was 
made, the decision of a Full Bench. of the 
Madras High Court in Commissioner of 
Income Tax v. Ibrahimsa Routher (2) pro- 
ceeds on the view that what was: agreed to 
be paid by the mortgagor to the mortgagee 
was rent. As I have said we have to look 
to the substance and not to the form of 
In the case.before us the 
rent-agreed to be paid is exactly the amount 
of interest payable under the mortgage- 
bond and there isa specific provision that 
in the event of part payment of the prin- 


‘cipal amount the rent would be automa-' 


tically reduced. In my judgment there is 
a clear distinction between rent and inter- 
est, Rentisthe return from land for the 
use of one's land and signifies the' sum 
payable in respect of the use of land. In- 
terest is the return from money for the 
use of one's money and signifies the. sum 


‘payable in respect of the use of money. 


Rent issues out of the land demised; where- 
as interest is revenue derived from: the 
The problem for. our’ consi- 
deration is whether the sum of Rs, 10,533-12 
received: by the  assessees in the 
previous year was received by them 
by way of rent or by way of interest. View- 


“ing the transaction as a whole, I have no 
‘doubt whatever that it was received by 


way of interest; and,in my judgment, the 
question propounded in the case must be 


. answered in the affirmative; 


There are two other questions, nof as im- 


portant as theone which I have just dis- 


cussed but which nevertheless require our 
consideration. It appears that the assessees 
purchased certain Government seeurities 
of the face value of one lac of rupees on 
various dates all falling within the previous 
year, Now the interest on those Govern. 
ment. securities did not accrue until after 


the purchases’ were made ‘by. the assesseeg 


but by arrangement between the agbesseeg 
and: the vendors of these. Government. sas 


— 
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curities the assessees paid the sum of 
Rs. 2,297 to the vendors as interest due to 
the paita upon. the Government securities 
up to the dates of the sales thereof, and 
subsequently recovered those interests 
from.the proper authority. The assessees 
claimed before the Income Tax Officer that 
the sum of Rs. 2,297 paid by them to the 
vendors of the Government securities 
should be allowed as an admissible deduc- 
tion from the interest drawn by them 
subsequently on those securities, and the 
Assistant Commissioner accepted the con- 
tention of the assessees. The Oommission- 
.er of Income Tax, however, in tne exercise 
of his power of revision held that the view 
taken by the Assistant Commissioner was 
not correct and he added back the eum of 
Rs. 2,297 under 8.33. Now upon this the 
question formulated by the assessees runs 
as follows: 

‘Whether a sum paid by the vendee of 
Government securities to the vendor equiva- 
Jent to the amount of interest due to the 
latter from Government on account of in- 
terest between the last date of accrual of 
interest and the actual date of sale of secu- 
rities at his own convenience and to facili- 


‘tate the drawal of interest and quite 


apart from the sale price fixed for the secu- 
‘rities ig assessable to Income-tax and super- 
tax." < 

The question has been inartistically 
drawn; but there is no doubt as to what 
the assessee8 mean. The learned Counsel 
appearing on behalf of the Commissioner 
of Income Tax contends before us that the 
'this.question is not open to us having re- 
gard to the: fact that it is a question which 


arises out of the order passed by the Oom- 
. missioner under s. 33 and not out of the 


‘appellate order. It isnot necessary for me 


-to deal with the question raised on behalf 
-of the Crown, as, in my opinion, the ques- 


tion raised by the assessees must be decid- 
ed against them. It seems to me that s. 8, 
Income Tax Act, is conclusive so far as this 
question is concerned. The section provides 
that: “the tax shall be payable by an assessee 


suggested that the income tax authority 
acted improperly in assessing tax on this 
sum of money? IfIhave understood Mr. 
Jayaswal correctly, he contends that the 
interest on these Government securities up 
to the date of the sales thereof was proper- 
ly payable to the vendors of these gecuri- 
ties and not to the assessees; and that to 
suit the convenience of all the parties the 
assessees paid the whole of the interest due 
to the vendors up to the dates of the sales 
as indeed he was bound to do, and subse- 
quently recovered them from the proper 
authority. In my opinion the argument 
rests on a fundamental misconception as to 
the true position. The interest on Govern- 
ment securities does not accrue from day 
to day but .accrues on certain specified 
dates, It did not, therefore, accrue to the 
vendors of these securities at all, since they 
sold those securities to the assessees before 
any interests accrued on them. It may, of 
course, be that the vendors did not agree to 
sell the securities except on terms that the 


purchasers paid them, not only the market 


value of the securities, but also in addition 
a certain sum of money calculated on the 
basis of the interest supposed to be due to 
them on the dates of the sales of the secu- 
rities, But that wasa matter between the 


a&gesseeS and the vendors, and the asses- 


gees might well have protected themselves 
by insisting that the amount of tax which 
would ultimately be payable by them 
should be deducted from the purchase 
money; but we are not concerned with that 
question in these proceedings. The con- 
tention of the assessees must fail on the 
terms of 8. 8, Income Tax Act;and 1 must 
accordingly answer the question in the 
affirmative. l 
The last question arises out of the refusal 
of the Income Tax Officer to allow any de- : 
duction or any percentage under the head 
"securities." The following question has 


. been formulated by the assessees: 


“Whether in law the basis of the estab- 
lishment charge for the purposes of allow- 
ing percentage of deduction should be 


“under the head ‘interest on securities’ 
.in respect of the interest receivable by 
. him on any security of the Government of 
- Indie, or of a Local Government, or on de» 
. bentures or other securities for money issued 
. by or on behalf of a local authority or Com- 
- pany,” and then followcertain provisos which 
. peed-not be considered in this case. Now 
. the interest was undoubtedly receivable by 
. the &ssessees; it has in fact been received 
-.py them. On what ground then can it be 


total income of the assessee excluding the 
amount of interest on securities although 
the latter is taken into consideration ior 
calculating the gross assessable income of 
the assessee." 

Now it may be pointed out that the In- 
come Tax Officer allowed a deduction of 
five per cent. from the gross income under 

. the head “interest; while, as I have alrea- 
.dy stated he refused to allow any deduction 
from any percentage under the head “secu- 
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rities.” Now s.6 specifically mentions the 
different heada of income, profits and gains 
chargeable to income-tax, It will be notic- 
that, while there are clear provisions 
that the tax payable under the heads “proper- 
ty, "business," “professional earnings" and 
. “other sources" is subject tocertain allowan- 
ces specifically mentioned in ss, 9, 10, 1l 
and 12, Income Tax Act, there is no pro- 
vision that the tax payable by an assessee 
under the head “interest on securities” in 


respect of the interest receivable by him 


on any security of the Government of India 
or of a Local Government or on deben- 
tures or other security of money issued on 
behalf of a local authority or a Company, 
should be subject to any allowance. In 
support of the view clearly taken by the 
Legislature in this matter the simplest 


of reasons may be advanced, namely, that. 


ordinarily’ no expense is incurred by a 
person in drawing his interest on secu- 
rities. In my opinion the question must 
be answered in favour of theIncome tax 
department. 

As the assessees have failed on every 


point, they must pay the cost of this refer- 


ence, hearing fee Rs. 100. 


" Kulwant Sahay, J.—Three questions 


have been referred to us in this case under 
B. 66 (3), Income Tax Act (1922). 

The first question relates to the income 
derived by the assessee on account of the 
transaction of 9th January, 1924. It is con- 
tended on behalf of the assessee that the 
document of 9th January, 1924, executed 
by Deonath Sahay and others in favour 
. of the assessee wasa usufructuary mort- 


gage and that the income derived by the. 


&ssessee was agricultural income within 
the meaning ofs. 2 (1), Income Tax Act, 
and, therefore, exempt from taxation 
under s, 4 (3) (viii). The real question for 
consideration, 
" transaction amounted to a usufructuary 
mortgage -and the income: derived by the 
assesses was agricultural income. It is 
contended on behalf of the assessee that 
if the mortgage executed by Deonath Sahay 


had stood alone there could be no doubt: 


that the transaction was of the nature of 
a uguífrüetuary mortgage, and the fact that 
‘on the same date the mortgagee execut- 
‘eda lease back to the mortgagors of the 
mortgaged property did not in any way 
alter the nature of the transaction. There 
tan beno doubt that the two documents, 
"i£, the mortgage: by Deonath Sahay and 
‘others and the lease back by the assessee 
were parts of the same transaction and 


therefore, is whether the 


the two musi be read together as forming 
one transaction.- It is necessary to examine 
the real nature of the transaction. Read- 
ing the two documents together as one 
whole, there can be no doubt that the in- 
tention of the parties was that the mort-. 
gagors should pay the interest on the 
mortgage-money at the stipulated rate and 
thatit was only in the event of default 
on the part of the mortgagors to pay the 
stipulated amount that the mortgagee 
was to take possession of the mortgaged 
property. Having regard to the nature of 
the transaction it is clear that the sum 


- agreed to be paid by the mortgagors under 


the lease was theinterest on the mortgage- 
money and the stipulation was that it was 
only on default in payment of interest that 
the mortgagee was to take possession of 
the mortgaged property. The transaction 
was very much similar to that of the mort- 
gage in Pariab Bahadur Singh v. Gajadhar 
Baksh Singh (8). In that case the stipulation 
in the mortgage-debt was that until delivery 
of possession of. the mortgaged property 
the mortgagor. shall pay interest 
at the rate of 2 per cent. on the mortgage- 
money and by a lease executed at'the same 
time as the mortgage some of the villages 
forming the mortgaged property were leas- 
ed to the mortgagor who thus became the 
tenant of the mortgagee and paid rent in 
lieu of interest. It was held by their Lord- 
ships of the Judicial Oommittee of the 
Privy Council that the interest referred to 
in the mortgage deed was only interest 
until possession was given of the mortgag- 
ed property and that the mortgagee after 
possession took the rents and profits intsead 
of interest. It is thus clear that what the 
agsessee receives from the mortgagors in 
the present case is interest on the mort-. 
gage-money and thatit will become the 


rents and profits of the mortgaged prop- 


erty only after the mortgagee takes pos- 


.gession of the mortgaged property. [am 


of opinion that the income derived by 
the assessee in the year under considera- 
tion was interest and not agricultural in- 
come and was, therefore, liable to assess- 
ment. I would answer the first question 
referred to us to this limited extent. What 
the nature of the income would be if the 
mortgegee takes possession of the mort- 
gaged property isa question which need 
not be considered at present and muat be 
left open for consideration in future, The 
question whether the income derived by 


(8) 24 A. 521; 29 I. A. 148; 7 O. W. N, 97; 4 Bom, Li 
R, 845; 8 Sar. P. O. J. 310 (P, O.). 
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a usufructuary mortgagee is agricultural 
income and exempt from taxation or whe- 
ther it is merely interest and liable to 


asessment is a question upon which I 
express no opinion. 


The second question relates to the in- ` 


terest drawn by the assessee upon certain 
Government securities purchased by him. 


I agree with my Lord, the Chief Justice, 


in the answer he proposes to giveto this 
question. I desire, however, to point ouf 
that income-tax upon the securities in 


question was dedueted at the time of the : 


p»yment of interest under 3s. 18 of the 
Act. The assessee does not contend that 
he-is entitled to a refund of that tax. The: 
question, howeyer, arises in relation to 
the fixing of his incomefor the purposes 
of super-tex. Under sub-s, (4) s. 18, all sums 
deducted: in accordance with the provi- 
sions of the s^ction shall, for the purpose 
of computing the; income of an assessee, 
be deemed to be ificome received. There- 
fore, under this provision of the Act the 
tax. deducted at the time of the payment 
of interest on the securities has to be 


added to the income of the assessee for 


the purpose of computing his income for 
the purposes of super-tax. The tax deduct- 
ed was out of the income derived by him. 
as interest on the securities. If the tax 
so deducted has to be added to his income 
itis clear that the interest out of which 
the «ax deducted is added: should also 
be added to his income in order to compute 
the.same for the. purposes of super-tax. 
It is clear that the assessee cannot claim ` 
any deduction on account of tha payment 
made by him to his vendor as under s. 8 no 
Buch. deduction is allowable. 


_ As regards the third question, I agree: 


with my Lord Ohief: Justice that the: 88- 
sessee is not liable to any deduction on 
account of expense. 


Reference answered against 


. Å 
: assessed, 
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PATNA HIGH COURT. 
APPEAL F&OM APPBLLATE DEOLEE No. 190 
or 1928. 

January 29, 1930. 

Present :—Justice Sir Jwala Prasad, KT., 
SHAIKH KHAIRULLAH—PLAINTIFF 
—APPELLANT 

versus 
BEHARI HAJJ AM—DEFENDANT 
—RE&SPONDENT. ' 

Bengal Tenancy Act (VIII of 1885), ss. 49, 
182—Homestead land—Settled raiyat with respect to 
lands other than homestead land—Under-raiyat with 
respect to homestead land—Incidents of tenancy— ` 
Raiyat, whether liable to ejectment. 

A settled raiyat of a village who holds homestead 
land asan under-raiyat cannot be ejected from the 
homestead land inasmuch as the incidents of his: 
tenancy will be governed by the provisions of the 
Bengal Tenancy Act applicable to raiyats. [p. 630, 


col. 1. 
ms Chandra Biswas v. Husain Ali (D, 
Krishna Kanta Ghose v. Jadu Kasya (2), Nadi- 
ram v. Srinath Chakrabarti (3), Arip Mandal 
v. Ram Ratan Mandal (4), Jnanendra Nath 
Mustaphi v. Dukhiram Santra (5), Ganga Singh 
v. Chairman, District Board, Patna (6), Pro- 
sanna Kumar Dattav. Kedarnath Samanta (7) and: 
Nitai Pada Das v. Sarat Kumari Dasi (8), followed. 
Bishnath Singh v. Bibi Ayesha (9), distinguish- 


~ 


ed. 

- Appeal from a decision of the Addition- 
alSubordinate Judge, Monghyr, dated the 
98th November, 1927, affirming that of the 
Mos of Jamui, dated the 6th December, 
1926. 

Mr. Dasu Sinha, for the Appellant. 
Mr. D. C. Verma, for the Respondent. 
JUDGMENT.—This second appeal 


is by the plaintiff and it arises out of a suit 
for ejectment with a claim for mesne proe, 
fits. P 


. The land in question consists of 13 acres 


-of land with trees standing thereon in 


Mauza Barhat bearing survey plot No. 689 
which was recorded in the survey khatian 
as part of the plaintifi's raiyati holding of 
8 acres and odd under khata No. 97, with a . 
note thatit was in possession of Khakhu 
Hajjam, father of the defendant. Thè 
plaintiff's case is that this Khakhu Hajjam 
washis ploughman and he allowed him 
to occupy his plaintiff house standing on 
the said plot and to cultivate the remaining 
portion of the land on payment of batat 
rent on condition that he would remain in 
possession only so long as he worked asa 
ploughman of the plaintiff. The plaintiff 
gays that Khakhu Hajjam died in 1329 Fasli 
(1922) and since then the defendant is in 
possession of the land. although he was 
asked to vacate it. The defendant denies 
that the house was constructed by the plaint- 
iff or that he or his father ever acted 88 


y 
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Ploughman of the plaintiff, or that they 


ever divided the produce of the land and 


the trees with the plaintiff. He states that 
the plot in question. was gairmajrua of Raj 
Benailli wherein his ancestors’ constructed 
the house and held possession of the remain- 
Ing portion of the land by growing creepers 
and planted trees and that during the 
survey operations the entries were made 


while he was a minor and his father was. 


absent from the village. It is also alleged 

that the-suit is not maintainable without 

j us under s. 49 of the. Bengal Tenancy 
et. 

Both the Courts below have concurrently 
held that the land in suit is a part of the 
plaintiff's raiyati -holding and the defend- 
ant's father was an uuder-raiyat under the 
plaintiff and built the house and planted 
treeson the land. The Munsif dismissed 


the suit upon the ground that the defend- 
ant -could not be ejected without notice 


under s.49 of: the Bengal Tenancy Act. 
The lower Appellate Court disagreed with 
the Munsif upon this point and held that 
no notice under s. 49 was necessary; but 
thelearned Subordinate Judge held that 
the defendant's father was.a settled: raiyat 
of the village where the land in suit lies 
and held kasht lands (vide Exs. A and A-1) 
and his son the defendant in the present 
case, holds that lani as a raiyat. Under 
8. 182 of the Bengal Tenancy Act, the pro- 
visions of the Bengal Tenancy Act ap- 
„plicable to this land held by the defendant 
.and. his father, would regulate the incidents 
of the tenancy of the homestead land in 
question, that is, the provisions of.the Ben- 
„gal Tenancy Act applicable toa land held 
.by a ratyat and not under-raiyat willapply 
-to the homestead land in question. .The 
‘defendant cannot, therefore, be ejected by 
the plaintiff. Upon these grounds the lower 
, Appellate. Court agreed with the result 


- arrived.at by the Munsif and dismissed the: 


appeal. The plaintiff has, therefore, come 
up to this Oourt in second appeal. 

The learned Advocate on behalf of the 
‘appellant contends that the defendant's 
father was an under-raiyat and his right in 
the land in question was not heritable and, 
therefore, after . his death his son did not 
inherit it.and his possession of the land was 

“that of-a trespasser. In the present ‘case. of 
Akhil Chandra Biswas v. Husain Ali (1) it 
" was held that under certain circumstances 
‘an under-raiyat-may acquire the right.of an 
occupancy raiyat but that the interest of 


i, 
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(1) 20 Ind. Oas. 698; 19.0. W. N. 246;18. 0, Ly: dy 


gag 


an uuder-raiyat ig not 1050 facto transfer- 
able. That was a case of a plaintiff who 
was an occupancy. raiyat and purchased 
the superior.tenure.and under s. 22 (2) the 
property vested in him but the occupancy 


right which he had in the land ceased to 


exist and after the plaintiff purchased the 
superior tenure his under-raiyat transferred 
his interest in the land to another andit 
was held that.the transferee of the under- 
raiyat did not acquire any right under the 
transfer and the plaintiff was- entitled to 
eject him: In Krishna Kanta Ghose: v. 
Jadu Kasya (2)it was held that the provi- 
sions of the Bengal Tenancy Act are applic- 
able to the homestead of a person who holds 
other lands as a raiyat not under the land- 
lord of his homestead but under .a different 
landlord,and in a village different from 
thatin which his homestead is situate.: 
The provisions of the Act applicable to. 
raiyat will, therefore, under s. 182 ofthe 
Act regulate the incidents of the tenancy 
of the homestead, though the tenant.has. 


only the interest of an under-raiyat with 


respect to it; and the latter cannot be eject- 
ed from his homestead under s. 19, :cl.:(b) 
of the Bengal Tenancy Act. In the, case 
of Nadiram.v. Srinath Chakrabarti (3) fol-. 
lowing the Fall Bench case in Arip Mandal 
v. Ram Ratan Mandal (4) it was held that 
the heir of an under-ratyat has no heritable 
right to continue as such. Similar was the 
view taken in Jnanendra Nath Mustaphi v. 
Dukhiram Santra (5) in which it was held 
that the right of an under-raiyat is not 
transferable, inasmuch as it is not heritable, 
whereas one of the incidents ofa transfer- 
able interest is that it must be heritable. In 
the case of Ganga Singh v.Chairman District 
Board, Patna (6) it was held that if a settled 
raiyat of land in a village acquires other 
land as a raiyat, apart from -the lands of 
which heisa settled raiyat, for the pur- 
pose of creating a homestead thereon, he 
acquires occupancy rights n such lands 
even though the land so acquired for the 
purpose of the homestead be not held under 
the same landlord as the lands in respect of 
which such tenantis a settled raiyat. In the 
case of Prosanna Kumar Datta v. Kedar- 
nath Samanta (7) a single Judge of the 
Calcutta High Court held that -although 


(2) 28 Ind. Cas. 839; 21 O. L. J. 475; 19 0. W.'N. 
914 | 


(3) 54 Ind. Cas. 906; 24 O. W. N.93. 

(4) 31 O. 757; 8 C. W. N. 479. 

(5) 82 Ind. Cas. 386; 28 O. W. N. 865;40 C. L. J. 
90; A. I. R. 1924 Cal. 850. . 

(6) 50 Ind. Cas. 8; (1919) Pat. 235. 


>- (7):90 Ind, Cas. 497; A. I. R: 1926.Cal. 299, 
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with regard to the homestead land the 
lessor is a raiyat the lessee, if he holds 
other lands aga settled raiyat in the village 
will hold such homestead land asa raryat 
and would, therefore, be protected from 
ejectment, In that case the plaintiff was 
held to be an occupancy tenant and the 
defendant as an under-tenant and in the 
suit by the plaintiff to eject the defendant 
it was held that inasmuch as the defend- 
ant was a settled raiyat in the village 
he held the homestead land as a raiyat, al- 
though the plaintiff lessor had an occupancy 
right in the land and bad settled the land 
with the defendant as an under-raigat. 
Upon. this ground it was held that the 
plaintiff was not entitled to eject the defen- 
dant. Similar was the view taken by 2 
Division Bench of the same Court in 
Nitai Pada Dasv. Sarat Kumari Dasi (8) 
where it was said that under £. 132 of the 
Bengal Tenancy Act a raiyat holding home- 
stead as an under raiyat, would be governed 
by the same provisions 88 regards eject- 
ment from the homestead as regulate his 
raiyati. . 

U pon these authorities it is clear that the 
defendant's father, who according to the 
finding of the Court below was a settled 
raiyat of the village, and an under raiyat 
with respect to the homestead land in ques- 
tion could not be ejected from the latter 
because the incidents thereof will be govern- 
ed by the provisions of the Bengal Tenancy 
Act applicable to ratyats. The learned 
Advocate on behalf of the appellant draws 
my attention to (813 decided by a Division 
Bench of this Cour; to which I was a party, 
namely, Bishnath Singh v. Bibi Ayesha (9) 
in which it was held that s. 182 would not 
apply where the raiyati holding was already 
sold for arrears of rent and the tenant ceased 
to have a right of occupancy in . respect 
thereof. This is not applicable to the facts 
of the presentcase where the defendant's 
father and the defendant continued, ac- 
cording to the finding of the Court below, 
to be settled raiyat3of the village and to 
hold the raiyati lands in it. The learned 
Advocate on behalf of the appellant con- 
tends that this may beso so long as the father 
was alive, but after his death it would not 
apply to the case of his son who did not 
inherit the under-raiyati right under the 
rulings referred to above. 
182 as interpreted by the authorities cited 
above, «hie defendant's father became & 

(8) 91 Ind. Oas. 183. 

(9) 120 Ind. Cas. 477; Ind, Rul. (1930) Pat. 45; 11 P. 
L. T. 107. l UC 
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raiyat in respect of the homestead land and’ 
as such it was heritable and his son, the 
defendant, inherited it although ordinarily 
he would nos have done 80 if he were 
simply an under-raiyat of the homestead 
land without having any raiyati interest in 
the village. < 

It is then contended that the finding of 
the Court below that the defendant's father 
and thereafter the defendant is a Etettled 
raiyat of the village is without evidence. 
The Courts below have referred to the 
entries in the survey Record of Rights in 
support of their finding that the defendant 
and his father are the settled raiyats of the 
village; vide Exs. A and Al. 

The result is that the appeal is dismissed 


with costs, 
B. K, P. Appeul dismissed. 
PATNA HIGH COURT. 


Civiu APPsAL No. £71 OF 1926, 
May 74, 1929. 
Present:—Mr. Justice Fazl Ali and 


Mr. Justice Chatterji. 
NIRMAL KUMAR AND anO1HER— 
PialNTIFFS— APPELLANTS 
versus 
SURJAN DUSADH AND CTBER8— 
DEFEND iNTS— RESPONDENTS. 

Grant—Service tenure—Suit for resumption—Omis- 
sion to give notice to quit, effect of —Suit by some alone 
of several co-sharers, maintainability of— Declaration 
of title, when to be granted —Precedents— Patna High 
Court will follow rulings of Calcutta Hiyh Court. 

A suit for resumption of a service tenure cannot be 
successfully maintained by & co-sharer landlord 
without the other landlords joining as co-plaintifis 
ifthe tenancy which was created at its inception 
by all the landlords jointly has not been determined 
by all of them [p 632, col 2.] 

Gopal Ram Mohurt v. Dhakeswar Pershad Narain 
Singh (2), Gholam Mohiuddin Hussain v. Khairan (3), 
and Ganodannessa Bibi v. Maksedannessa Bibi (4), 
followed 

Ahmad Sahib Shuttari v. Magnesite Syndicate Ltd. 
(5) and Thakurjiv. Hira Lal (6), distinguished. ' 

The Patna High Court wil not ordinarily depart 
from along course of decisions of the Calculta High 
Court [p 633, col. 1.] 

Abdul Gani v. Raja Ram (9) and Khoda Bakhsh v. 
Bahadur Ali (10), referred to. 

Resumption of & service tenure will not as arule 
be ordered unless and until itis clearly shown that 
the defendants were unwilling or incapable of doing 
the service required. (p. 633, col. 2.] 

Radha Pershad Singh v. Budhu Dashad (11), follow- 


ed. 

It is purely in the discretion of. the Court to 
make a declaration and a declaration will 
not be granted 88 & rule, unless it is shown that 
a cloud had been thrown on the title of the plaintiff 
before the suit was instituted. [abid] 
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Where in a suit for resumption.of a service 
tenure it was found that the plaintiffs had not served 
any noticeto the defendants to quit and that defend- 
ants had never refused to perform the services: 

, Held, that there being nocloud on the plaintiff's 
title a declaration that the defendants are only service 
tenure-holders should not be granted. [ibid.] 

Appeal from the decree of tne District 
Judge, Shahabad, reversing that of the 
Munsif, Arrah. 

Mr. S. N. Bose, for the Appellants. 

Mr. D. N. Varma, for the Respondents, : 


JUDGMENT. 
Fazl Ali, J.—This is an appeal from 
the judgment and decree of the District 
Judge of Shahabad reversing the judgment 


ofthe Munsif of Arrah in a suit for 
ejectment brought by the plaintiffe.ap- 
pellants. The appellants are the 


proprietors of Tauzi No. 3666 in village 
Agiaon; defendant No. 6 is the -pro- 
prietor of Tauzi No. 3655. Both these tauzis 
have been carved out of an estate in which 
the plaintiff and defendant No. 6 held eight 
annas share each. The plaintiffs’ case is 
that the ancestors of the principal defend- 
ants had certain jagir lands in the village 
before it was partitioned and at the time of 
the partition, these lands were left ijmal 
between the two tauzis, that the lands were 
held by the ancestors of the principal 
defendants on condition of rendering services 
as goraits and the defendants also hold 
them on the same condition and that the 
_ defendants having refused to render services 
any longer, the plaintiffs are entitled to 
resume the land to the extent of the plaintiffs’ 
share in the village. The defendants 
resisted the suit ona numberof grounds 
but their principal pleas were (1) that the 
villages formerly belonged toKuar Singh 
and the landsin question were granted to 
the ancestors of the defendants as ‘reward 
for past services, (2) that when the mauza 
was re-settled after confiscation, the lands 
of the ancestors of the defendents were 
excluded from the settlement. 

It appears from evidence that village 
Agiaon formerly belonged to Kuar Singh. 
Kuar Singh turned a rebel and the village 
was confiscated by the Orown. About the 
year 1860 it was re-settled with Sundar Rai 
and others who defaulted in paying the 
revenue whereupon it was sold and purchas- 
ed by one Dharam Narain Mukhtar on behalf 
of Musammat Phuljhari Kuer, the guardian 
of an infant.son Sant Prasad and one 
Jinuar Dass. Sometime later there was 
a batwara between the purchasers, 

Tne learned Munsif relying upon the 
survey Record of Rights wherein the lands 
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in suit were described as jagir gorditi and 
upon certain other circumstances decreed 
the suit. As to the point raised by the 
defendant that the lands in question weré 
excluded fromsettlement in 1860 he disposed 
of the matter as follows: 


“The lands were no doubt treated as 
lakhiraj as no rent was payable for them at 
the time and sothey would not be assessed . 
like the other lands for purposes of revenue. 
As the proprietor had no income from the 


"lands they were not required to pay any 


revenue on account of theselands and so ` 
they were not taken into account for 
determining the amount of revenue to be 
fixed and so were excluded from considera- 
tion. . But it does not follow from this that 
the zemindar or the farmer did not acquire 
rights incidental to the proprietary right in 
the mauza in which the lands were includ- 
ed. Rather the “bandobastt paper” shows 
that the lands were held on condition of 
service as gorait, a description whereof we 
have seen as given in the settlement report, 
In short the papers simply show that the 
lands were not taken into consideration for 
purposes. of determining the amount of 
revenue." e , 

The learned District Judge reversed the 
decision of the Munsif on appeal and came 
to the finding that the presumption of: 
correctness with regard to the survey 
Record of Rights had been rebutted in the 
case; that the settlement with Sundar Rai 
and others did not include the lands in suit, 
that the plaintiffs had failed to establish 
that the condition as to the performance of 
Service was annexed to the grant or that 
“here was a clear condition attached 
thereto that thé non-performance of the 
service would entitle the plaintif to treat 
the tenure as forfeited.” 

Now, if these findings of fact had been 
properly arrived at by the learned District 
Judge, they would have been binding on. 
usin second appeal and the appeal. would 
have been dismissed on that ground alone. 
It ie, however, urged by thelearned Advocate 


‘for the appellant that the learned District 


Judge hascommitted several errors of record 
and has also misconstrued one of the most 
vital documents in the case, namely, Ex. A-2 
a rubakari of the Oollector of Shahabad 
dated 18th April, 1861, confirming theauction 


‘gale of the village which had been purchas- 


ed by Dharam Narain Mukhtar for Musam- 
mat Phuljari and Jinuar Dass. The passage 
in which the learned District Judge deals 
with Ex. A-2 and which has been severely 
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commented on by the learned Advocate for 
the appellant runs as follows: 

“On the other hand the appellant relied 
on a rubakar Ex. A-2 dated 18th April,1861, 
"Which sets forth that the previous hclders 
Sundar Rai and others, with whom a tempo- 
rary settlement had been effected on the 
- property having been confiscated by the 
Government when Babu Kuar Singh, the 
former owner had turned out arebel, the 
mauza was again put to sale when Sundar 
and others defaulted in paying revenue 


a 
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under Regulation IX of 1825 and the 


purchaser was one Dharam Narain Mukhtar 
for Phuljari Kuer as guardian of her 
infant son, Sant Prasad, asalso one Jinuar 
Dass. - Butit expressly declared that the 
two purchasers were to have no rights to the 
“hakiat lakhraj and mokarari and jagir etc. 
which had been found to subsist on proper 
inquiries made on previous occasions." 

Now, the learned Advocate for the.appel- 
lant contends that there is no express 
declaration in this document that the two 
_.purchasers were to have no rights to the 
hakiat'lakhraj and mokarari and jagir ete., 
- and the contention does not appear to be 
wholly unfounded because all that the docu- 
ment says is this: 

“Therefore theicondition with the auction- 
purchasers is that whatever patta was fixed 
and whatever title accrued on account of 
lakhraj.mokarart and jagir etc., and was 
and is in the possession of any body up till 
now, all those titles and effects will remain 
_in force according to the prevailing law and 

the rubakar of the Superintendent of Settle- 
‘mont irrespective of this auction sale.” 
Then again the following passage is cited 
_to show that the learned District Judge has 
committed a serious error ofrecord. 

“Then there was a batwara between the 
purchasers a few years later and Ex. B an 
abstract of the batwara register, clearly 
showed that wagujasti jagir with.an area 

‘of 8 bighas 6 kathas and 15 dhurs were 
excluded from the partition and the names of 
Sanehi, the ancestor of the appellants and of 
Juri and another,were noted as “having their 
lands’ including the suit lands as jagir 
: wagujasti." 

Now, the document has been placed 
before us and we do not find that the 
ancestors of the appellants and of Juri and 

-anOther were noted as having their lands 
including the suit lands asjagir wagujasti. 

Mr. Parmeshwar Dayal who appears for the 


that 
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Committee in the case of Forbas v. Meer 
Mahommad Tuqee (1) .and contends 
the conclusions arrived at ^ by 
the learned District ‘Judge are correct. 
Butin view of the errors of record which 
have been shown to have been committed 
by the learned District Judge we would 
have felt obliged to: remand the case.to 
the lower Appellate Court had it not been 
for the fact that in our opinion the appeal 
is liable to be dismissed on two preliminary 
grounds which arise on the plaintiffs own 
case. One of the grounds is that the plain- 
tiffs being maliks of only one of the two 
tauzis to which the lands in suit appertain 
and the pro forma defendant No. 6 not 
having joined them as a co plaintiff in the 
case, the suit for resumption is liable to be 
dismissed on that ground alone. Now, it 
has been held in a series of decisions by 
the Calcutta High Court that a suitfor eject» 
ment cannot be successfully maintained by 
a co-sharer landlord only without the other 
landlords joining as co plaintiffe, if the 
tenancy which was created at its inception - 
by all the landlords jointly has not been 
determined by all of them: see Gopal kam 


.Mohuri v. Dhakeswar Pershad Narain Singh 


(2), Gholam Mohiuddin H ussain v Khatran 
(3)and Ganodannessa Bibi v Maksedannessa 
Bibi (4). in the case of Gholam Mohiuddin 
Hussain v. Khairan (3) which was also & 
case in which a co sharer landlord wanted 
to eject certain tenants from lands gaid 
to have been held by them on service ten- 


ure, the learned Judges in dismissing the 


suit made the following observations:  . 

“Tt appears to us that in order to justify 
any individual co-sharer in seeking now to 
eject them (the tenants) it must be shown 
that the tenancy so created by all co-sharers 
had been determined by all of them and 
the law will not permit asingle co-sharer 
to take separate and independent action 
such as has been taken by the plaintiffs in 
the case for the purpose of determining, 
even so far as his own share is concerned, 
a tenure or tenancy which has been creat- 
ed by the common consent of all the co- 
sharers. 

The learned Advocate for the appellant 
has, however, pointed out to us that the 
view taken in this matter by certain other 
High Courts is not quite the same as the 
view taken by the Calcutta High Oourt 

(1) 13 M. I. A. 438; 14 W..R.P O. 28; 5 B. L. R. 
529; 2 Suth. P. O. J, 358; 2 Sar. P.C. J. 588; 20 B. R. 
6 


‘respondent has referred us to certain pro- 
vision of Regulations VIII and XIX of 1793. 
and tocertain observations of the Judicial 


1. 

(2) 35 O. 807; 7 O: L. J. 483. 
(3) 31 O. 786: 8 C. W.N. 325. - 
(4 11 Ind. Cas 84. ou 
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Shuttart v. Magnesite Syndicate Ltd. (5), 
Thakurjt v. Hira Lal (6) and Dipa v. Lal 
Chand (7). It may be mentioned that in 
. the first of these cages one of the reasons 
given by Seshagiri Ayyar,.J., for not follow- 
ing the decision of the Calcutta High Court 
is to be found in the following passage: 
“The view of the Oaleutta High Court 
that the English decisions do not apply to 
India may be traceable to the suggestion 
thrown out by Rampini, J., in the course of 
the argument in Gopal Ram Mohuri v. 
Dhakeswar Pershad Narain Singh (2) that 
under the Bengal Tenascy Act a fractional 
share-holder is not entitled to maintain an. 
action in ejectment against the joint lessee. 


So far as we areaware this principle is , 


not ‘recognized in the tenancy legislation 
ef this Presidency; nor has our attention 
been drawn by Counsel to any provision 
to that effect ” as 

In Thakurji v. Hira Lal (6) and Dipa 
v. Lal Chand (7), the person sought to be 
ejected was considered to be a trespasser: 
and as has been pointed out in some cases, 
-a distinction is to be drawn between suits 
brought to eject a trespasser and those 
biought to eject a tenant; vide Gopal Ram 
Mohuri v. Dhakeswar Pershad Narain Singh 
(2). Ganodannessa Bibi v. Maksedannessa 
Bibi (4) and Dhanoo Lal y Ramlal (8). It 
may also be observed that the cases which 
have been cited by the learned Advocate 
for the appellant are not cases relating to 
lands held in service tenure. Besides as 
“has been pointed out in a number of cases 
the Patna. High Court will not ordinarily 
depart from a long course of decisions of 
‘the Calcutta High Court: see Abdul Gani v. 
Raja Ram (9) and Khoda' Bukhsh v. Baha- 
dur Ali (10), I am, therefore, inclined to 
follow the decisions of the Calcutta High 
‘Court and hold that the present suit is 
ligble to be dismissed because the other 
landlord of the other tauzi has not joined 
as a co-plaintiff and because even assuming 
that the land in suit is held on. the condi- 
tions narrated by the plaintiffe, there is no- 
thing to show that the otherco-sharer has 
any intention to determine the grant. 


(5) 32 Ind. Cas. 512; 39 M, 1049. 
` (6) 75 Ind Oas. 335; 44 A. 634; 20 A. L.J. 609; A. 
“I, R.1922 All. 408. 
o TN Oas. 428; 49 P. L. R. - 1922; A. I. R..1922 
3 


(8) 45 Ind. Cas. 496. : 

(9) 35 Ind, Oas. 468; 1 Pat. L. J. 232; 20 0. W.N. 
-829; 3 P. L. W. 62 (F. B.). ; 

(10) 45 Ind. Cas. 203; 2 Pat. L, Je 285; (1918) Pat. 
430; 4 P. La W, 324, D 
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“para. 11 of the plaint, 
l (11) 22 C. 938. e 
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The next ground on which the plaintiffs’ 
suit fails is that as pointed out by the Dis- 
trict Judge, the plaintiffe did! not serve 


upon the principal defendants and notice 


to quit the lands before the suit was-com- 


menced and a resumption will not asarule be . 


clearly shown | 
were unwilling or ins. 


ordered unless and until it is 
that the defendants 
capable of doing the service required. -In 
fact this was one of the grounds on which 
8 decree of ejectment was refused by the 
Calcutta High Courtin the case of Radha 
Pershad Singh v. Budhu Dashad ( 11). The 
learned Advocate for the appellant, however, 
says that even though the suit for ejecte 
ment may fail, they are entitled to the 
declaration claimed by them in al. (D), 
pore li, of the plaint which runs as foi. 

OW; 

“As mentioned in the plaint it may be 
‘adjudicated that the disputed land belongs 
.to the plaintiffs and defendant No lin their 


- proprietary interest and is joint -and that.it 
-wasg in charge of the ancestors of defend- 
ants Nos. 1.to 5 on condition of their render- 


ing goraiti service and that the disputed 
land “is service goraiti jegir.land of .de- 


.fendanta Nos 1 to 5-and their ancestor/ and 
' they have continued to be in 


possession of 


the same .and used to render goraiti, service 


E: the plaintiffs and defendant No. 6 joint- 


It must, however, be remembered .that 
itis purely in the discretion of the Court 
to make the declaration claimed and. the 
declaration will not be granted as a rule, 
a cloud had been 
thrown on the title of the .plaintiff. before 
the suit. was instituted. The plaintiffs in 


“this case say in para. 10 of the plaint that 


the eause of action in this suit accrued on 
30th Jeth 1330 Fasli when a verbal notice 


-was given to the defendants Nos. l.-to 5 
-to do the work of goraits and they declin- 
ed to do that work or give 


up possession of 
the disputed jagir land, It has, howeyer, 


. been found as a fact by the-lower Appellate 
: Court that 


the defendants had never 
refused to do the legitimate work -or the 
duties of the gorait and it has also been 
found that the plaintiff never gave any 
notice to the defendant to quit the land. 
In these circumstances I do not think it ig 
necessary that the appeal should- be re- 
manded to the lower Appellate Court mere- 
ly for the purpose of determining the ab- 
stract question as to whether the plaintiffs 
are entitled to the declaration claimed in 


4 


634 


The appeal, ás T have said, fails on cer- 
tain preliminary grounds and ie, therefore, 
dismissed with costs. 

Chatterji, J.—1 agree. 

A. Appeal dismissed. 


PATNA HIGH COURT. 
First OIVIL APPEAL No. 183 or 1926. 
| July 9, 1929. 
Present:—Mr. Justice Das and 
= d Mr. Justice James. 
GAURI LAL AND oTBER3 —DEFEZNDANTS 
—APPELLANTS 
versus l 
RAJA BABU—PLAINTIFE— RESPONDENT. 

Guardian and ward—Suit for accounts against 
guardian—Accounting, what amounts to—Mere delivery 
of papers i$ not accounting—Suit for accounts and 
suit to re-open accounts, distinction between—A ppoint- 
ment of Commissioner to determine properties handled 
by guardian, legality of —Suit for accounts —Y aluation 
and Court-fees—Court Fees Act (VII of 1870),s.7 (iv) 
f)—Cinil Procedure Code (Act V of 1908), O. X XVI, 
v. Il. 

In a suit for accounts against a guardian it is 
open to the Court to ask the Commissioner to deter- 
mine precisely what property came into the hands of 
the guardian at different times The Court is not 
bound to decide this question itself. [p, 635, col. 1.] 

A guardian does not discharge himself from the duty 
of accounting by merely delivering & set of written 
papers, without explaining them and producing 
vouchers by which the items of disbursement might be 
supported. [p. 635, col. 2] 

Bharat Chandra Chakraverty v, Kiran Chandra (1), 
referred to. ` TERM l 

A suit for accounts ig maintainable against a guardian 
who has not rendered any real account and snch a suit 
has manifestly an entirely diferent seopeirom that of 
a suit in which the ward may allege that the guardian 
has rendered accounts, praying to have them re-opened 
or to have liberty to surcharge and falsify them, on 
the ground of fraud or material error. [p. 635, col. 
9. p. 636, col. 1.) 

Ina suit for accounts the plaintif may make an ap- 
proximate valuation of hisclaim and pay additional 
Qourt-fee if the original valuation should be ultimate- 
ly found to have been inadequate. But, having 
valued hisclaimat a certain amount he is not entitled 
to select one or two of the items claimed and leave the 
rest for assessment after the final decree has been 


obtained [p.637,col 1] E 
First appeal from a decision of the Sub- 
Judge, Patns, dated the lst September, 1926. 
. Mesérs. C. C. Dasand Rajeshwari Prasad, 
for the Appellants. 
. Bir Ali Imam and Mr. Satya Sunder Bose, 
for the Respondent. 
E JUDGMENT. . 
James, d.—The plaintiff in this suit, 
who is respondent to the present appeal, is 
a con of the late Keolapat Sahu of Dinapore 
who died, according tothe plaint, in the 
year 1907, On loth February, 1908, Gauri 
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Lal, a step-brother of Keolapat Sahu, was | 
appointed guardian of the person and- 
property of Raja Babu by the District Judge 
of Patna under the Guardians and Wards 
Act (VIII of 1820). Raja Babu eame of age 
onor about 3rd October, 1920, but Gauri” 
Lal was not formally discharged from his 
guardianship until 29th January, 1¢23. He 
was then directed by the District Judge of 
Patna to make over to Raja Babu his 
property and his accounts. Raja Babu was 
not satisfied with his accounts, but in view 
of the fact that he had been already of age 
for over two years the District Judge did 
not himself scrutinize the accounts rendered 
by the guardian. On lst October, 1923, 
Baja Babu instituted this suit praying for 
an account from Gauri Lal. Two brothers 
of Gauri Lal, named Hazari Lal and 
Thakur Prasad had executed a security 
bond when Gauri Lal was appoint- 
ed guardian, and this bond had been in due 
course assigned by the District Judge to 
Raja Babu. These two sureties were 
accordingly joined as defendants, in order 
that they might be rendered liable for any 
amount by which Gauri Lal might be found 
d rand up to Rs. 3,000, the amount of the 
ond. 


The suit was contested on various grounds 
of which the most important was that an 
account had already been rendered, so that 
the guardian was not now liable to render 

acounts for the period during which he 
was guardian under the Guardians and 
Wards Act. It was also contended that the 
security bond had not been legally assigned 
to Raja Babu by the District Judge. The 
Subordinate Judge of Patna decided these 
issues in favour ofthe plaintiff, and directed 
that @ Commissioner should be appointed 
who should determine what property of the 
minor came into the possession of Gauri 
Lal on the death of his father, and afterwards 
when Gauri Lal was appinted guardian by 
the District Judge; andto take an account 
of the income and expenditure during that 
period. 


Mr, O.C. Dason behalf of the appellant 
Gauri Lal argues in the firat place that he 
should not have been held liable to account 
at all, because accounts had already been 
taken and acquittance had been given by 
Raja Babu, secondly, thatif Gauri Lal is 
held liable to account, he should only be 
liable for the period subsequent to the date 


of his appointment as guardian by the 
‘District Judge, and thirdly that the brothers 


of Gauri Lal who executed the security 
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bond should beliable only as sureties for 
the period subsequent to the date of the 
execution of the bond He also contends 
that the learned Subordinate Judge ought 


himself to have decided precisely what. 


property came into the hands of Gauri Lal 
as guardian, 

I take the last point firet. No valid objec- 
tion can be taken to the form of the order 
of the learned Subordinate Judge. It was 
not practicable for him to determine 
precisely what property came to the hands 
of the guardian at different times, which isa 
work to be done by the Commissioner 
appointed to take the account, and not by 
the learned Subordinate Judge sitting in 
Court. | 

On the question of whether account has 
‘been rendered, learned Oounsel draws 
attention of the Oourtto the evidence of 
Raja Babu himeelf, who says that, when he 
attained majority, he asked Gauri Lal to 
submit the accounts and Gauri Lal gave 
“him an oral account and no papers. Gauri 
Lal himself says that he made over to Raja 
Babu the bonds, hundis, promissory notes, 
and all the papers relating to his estate. 

‘Some stress is laid upon the fact that the 
copy of a plaiot, Ex. BB shows that in 
September, 1222, Raja Babu was instituting 
suits for rent in his own name from which 
learned Counsel would draw the inference 
that the whole of his property bad been 
handed over to him, but since in September, 
1922, Raja Babu was of age, a suit could not 
beinstituted on his behalf in any other 
form, because Gauri Lal could no longer 
gue as next friend for a nephew who was sui 
juris, It also appears from a letter Ex. P 
that at about that time Raja Babu had been 
managing a shop at Dinapore. All that 
the evidence indicates is that the actual 
management of his immoveable property 
may have been made over to Raja Babu on 
the attainment of majority; butit does not 
appear there was anything like regular 
rendering of accounts, since otherwise as 
the learned Subordinate Judge has pointed 
out, Gauri Lal would not have omitted to 
have taken a receipt from Raja Babu. 

Itis argued that even if accounts were 
not rendered at the time when Raja Babu 
attained majority, they were rendered 
subsequently in the Oourt of the District 
Judge atthe beginning of 1923, when Gauri 
Lal was called upon to make over the 
property and accounts to the ward. What 
Gauri Lal did in response to that order was 
to produce certain lekha bahis in'a .locked 


kos of which the key was made over. tothe. 108 
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sarishtadar of the Court, and he subsequ- 
ently objected to Raja Babu's taking the. 
‘accounts away; although he was told by the 
District Judge, that unless Raja Babu was 
satisfied he would: obtain no acquittance 
under s. 41 (4), Guardians and Wards Act. 
It appears that Raja Babu obtained these. 
bahis from the District Judge when he 
was about to institute the suit, and it is. 
suggested on behalf of the appellant that 
having obtained these papers he ought, 
when preparing his plaint, to have sur- 
charged or falsified the accounts by show- 
ing that particular items ought tobe there 
which were not there, or else that. 
particular items were incorrect. As the 
learned Subordinate Judge has pointed out, 
it is only necessary to examine these bahis, 
Exs. E and F series, to see that the mere 
production of these papera cannot be 
regarded as 8 sufficient rendering | of 
accounts. The entries must -be explained,- 
and this may be properly done before the 
Commissioner. I accept the finding of the 
learned Subordinate Judge that no proper 
account has been rendered to Raja Rabu by 
Gauri Lal. 
I may observe that the principles on 
which a suit of this nature should be 
decided have been discussed in many cases of 
which Bharat Chandra Chakraverty v. Kiran © 
Chandra (1) need only be mentioned. Gauri 
Lal did not discharge himself from the duty 
of accounting by merely delivering a set 
of written papers, without explaining them 
and producing vouchers by which the items 
of disbursement might be supported, I 
would not be understood to say that the 
absence of a voucher fora particular item 
is necessarily fatal to the entry of a disburse 
ment which took place long ago but 
if Gauri Lal finds himself in trouble on 
this account; he has only himself to blame, 
since he might have protected himself (and 
he ought tohave done so) by rendering 
accounts regularly to be scrutinized in the 
office of the District Judge. This is a suit 
for accounts, based on the allegation, which 
has been found tobe justified, that the 
defendant has not rendered any real account 
and as was pointed out by Mukherji, J, in 
the case which has been cited above, it has 
manifestly an entirely different scope from 
that of a suit-in which the ward may 
allege that the guardian has rendered 
-accounts, praying to have them re-open- 
ed or to have liberty to surcharge 
and falsify them, on the ground of fraud 


(1) 90 Ind. Cas, 944; 52 C, 766; A. LR, 1995 Cal’ 
9. = E - e 7 E x x n) 
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or material error. It was necessary that 
these accounts should be explained, and it 
is sufficiently clear that Raja Babu could 
not obfain the explanation to which he was 
entitled without invoking the aid of the 
Courts. [tis clear that Gauri Lal must render 
& proper account to Raja Babu, and that the 
order requiring him to do so must be 
affirmed. | 

. I come now to the question of the period 
for which the account should be required. 
Mr. 0..0. Das concedes thatif Gauri Lal 
has to render an account, he must render it 
for the period from thetime when he. was 
appointed guardian by the District Judge 
until he finally made over to Raja Babu the 
last item of property which he held as his 
guardian. Butitis argued that Gauri Lal 
should not be required to account for the 
period between the death of Keolapat and 
Gauri Lal’s appointment as guardian. On 
3rd November, 1926, after this appeal had 
been admitted, the following direction was 
given by the High Oourt, on an application 
' for stay of proceedings before the Commis- 
sioner: l 

“By consent it is ordered that the Commis- 
sioner do take accounts only of these pro- 
perties: which in the application made by 
the- defendant for the guardianship of 
the plaintiff. were entered as the properties 
of the plaintiff. The Commissioner will 
not investigate any question as to the 


title to properties other than the above; 


nor will he investigate any of the matters 
covered by issue No. 10 in the suit." 

It is suggested that this is an order finally 
disposing of the question; but Sir Ali 
‘Iman says that it was understood by the 
parties and intended by the Court that 
this was merely an interim order which 
dealt with the matier pending disposal of 
the appeal, not an order finally disposing 
of this matter. Sir Ali Imam's contention 
is clearly correct; and the matter has now to 
‘be considered on the evidence, NE 

On the question of whether Gauri Lal 
did any acts as guardian of Raja Babu 
before his formal appointment by the 
District Judge, the evidenceon the whole 
indieates that he did, as the learned Sub- 


‘ordinate Judge has pointed out in his. 


decision of the 14th issue of the. suit. It 
is contended that Raja Babu's petition of 
 lóth January, 1923, Ex. K, contains an 
admission that Gauri Lal obtained pos- 
session of no, property of the minor until 
be was appointed guardian by the Disirict 
Judge, but no such inference can fairly, be 
drawn from the statements in this peti- 
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tion. It issuggested that similar admission 
should be inferred from the omission in 
the plaint of this ease to specify in exact 
detail the property of which possession 
was taken immediately after Keolapat's 
death, but para.-9 of the plaint clearly states 
that before his appointment as guardian, 
Gauri Lal used to manage and transact 
business on behalf of the minor. Mr. Das 
would infer from Ex. D, aletter addressed : 
by the Bank of Bengal to Musammat 
Lakhpat Kuer, Raja Babu's mother, that 
in January, 1907, she was managing her 
son's affairs when she sent currency notes 
for Rs. 10,000 to the Bank of Bengal 
for investment. But Gauri Lal's petition 
of 19th May, 1908, Ex. 46, clearly indicates 
that this transaction was carried on under 
his management and supervision. Sir Ali’ 
Imam on behalf of Raja Babu agrees to 
forgo his claim to accounts for the period 
before Gauri Lal's appointment as guardian 
except for cash, jewellery and ornaments 
belonging to Keolapat which the plaintiff 
may be able to show came into Gauri 
Lals possession at that the period and 
the directions to the Commissioner may be 
modified to that exent. ; 
Mr. Das does not press any objection 
regarding the validity of the security 


bond executed by Gauri Lal's two 
brothers, nor of the validity of 
its assignment to Raja Babu; but 


he desires that it may be noted that the 
sureties are liable only to the amount of 
their bond for any defalcation which may 
be found to have occurred during the period 
when Gauri .Lal was. guardian under 
Guardians and Wards Act, and not for any 
earlier period. This view of course is 
correct.- The result is that, except for a 
slight modification of the directions 
to. the Commissioner, the appeal fails and 
is dismissed with costs. The directions to 
the Commissioner are affirmed, except that 
for the period before Gauri Lal's appoint- 
ment as guardian he is only required to 
account for such cash, jewellery or orna- 
ments of Keolapat as the plaintiff may .be 
able to prove to have come into his posses- 


‘sion at that period, 


‘One point remains to be considered. It has 
been brought to the notice of the 
Oourt under s. 12, Court Fees. Act, that . 


ihe question of valuation of this suit for 


the purposes of Court-fees was wrongly 


decided by the learned Subordinate J udge, 


to the detriment of the revenue, on 24th 
February, 1925. Unders, 7 (iv) (f), Court 
Fees Act, the plaintiff is obliged in -a-suit 
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for accounts to state the amount at which 
he values the relief sought, and ‘Oourt- 
feeis payable ad valorem according to the 
amount at which the relief is valued in 
the plaint. In the present case the plaint- 
iff valued the relief ' which he sought at 
Rs. 75,600; but for the purpose of assessment 
of Oourt-fees he selected three items, 
amounting in all to Rs. 3,200, and paid 
‘Court-fee on this amount, with an addi- 
tional Oourt-fee of Rs. 15. If this method 
of valuation had been admissible: the 
appeal would have lain notto tais Oourt 
but to the Court of the District Judge 
since under s. 8, Suits Valuation Act, the 
valuation for the purposes of jurisdiction 
and of assessmentof Court-fee must be the 
same. The valuation of the claim 
purposes of jurisdiction at Rs. 75,000 is 
. not .on the face of it unreasonable. 

The plaintiff, when he is required by 


the Court Fees Actto place a valuation: 


on his claim, must state a valuation which 
need only be approximately correct; but 
it must not be arbitrary or manifestly in- 
adequate: Shama Pershad Sahi v. Sheo- 
parsan Singh (2). The valuation can only 
be made- approximately; and s. 11, Court 
Fees Act, makesprovision for the payment 
of additional Court-fee if the original valua- 
tion should be ultimately found to have 
been inadequate.. But this does, not mean 


that the plaintiff having valued his claim ~ 


“ig entitled to select one or two items and 


to leave the rest for assessment under s, 


11 after the ‘final decree has been obtained. | 


4 


As I have said, the plaintiff has to value 
his claim for purpose of determining the 
jurisdiction, not necessarily exactly, but -in 
an approximately correct fashion;and Oourt- 
fees are payable on the valuation so’ made. 
In the present case the plaint wasinsufiici- 
ently stamped by Rs, 1,657-8-0. The decree 
of thia Gourt will be keptin abeyance and 
it will not be signed until the deficit 
Court-fees have been paid: If:the defici- 
ency isnot made good within: 21 days 
the plaintiff's suit will stand dismissed 
under s. 10 (it) read with s. 12, Court Fees 
Act. : | 


Das, J.—I agree.  — | l 
A. Order accordingly.- 
(2) 41 Ind, Cas. 95; 5 P. L. J. 394; 2 P. L. W. 173. .. 
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‘PATNA HIGH COURT. 
OivIL Revision No. 166 or 1929. 
July 25, 1929. 
Present :—Mr. Justice Wort. 
BERAS SINGH— PETITIONER: 
i versus . 
KHEDU MIAN—Opposits Parry. 


Practice—A pplication of evidence—Oral evidence not: 
to be discarded on mere suspicion—Fraud not to be ree 
ferred from equivocal facts—Limitation Act (IX of 
1908), s. 18—Fraud—Burden of proof of knowledge of 
fraud—Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90—Applicationto set aside sale—Proof of injury.. 

No-Court is entitled to discard the evidence of a 


"witness as unreliable on grounds which are merely 


speculative unless the evidence is shaken in cross- 
examination or his dsmeanouris such as to lead one 
iens conclusion that he is perjuring. [p. 638, col. 


. A Judge is not entitled to brush aside oral evidence 


and come to a conclusion of fraud on facts which 


A ka toa variety of explanations, : [p. 638, 
col. 1. l 


Whena man has committed a fraud, and h 
property thereby, it is for him to show that the oe 
injured by his fraud and suing to recover the property 
has had clear and definite knowledge of those facts 
which constitute the fraud, ata time which is too re~ 
mote to allow him to bring the suit; but before this 
rule is to be applied the Court must cometo .a clear 
fnding that there was fraud. [p. 639, col 1] 

Rahimbhoy Habibbhoy v. Charles Agnew: Turner (1) 
Mahabir Ram v. Rambahadur Dubey (2) and Thakur 
Mahton v. Jhaman Mahton (3), referred to. 

On an application to set aside a sale one. of the 
usual forms of showing that the applicant has sus- 
tained injuryis toshow that the property has been 
sold for a gross undervalue. [p: 639, col. 2.] 

Civil revislon against an order of the 
District Judge, Muzaffarpur, dated the 25th 
February, 1929. : l 

Messrs. S.. A. A. Asghar and K. N. Lal. 

n * Li . || a 
for the Petitioner. b 

Mr. Mohamed Hasan Jan, for the Opposite 

Party. 
-JUDGMENT.—This rule is directed 
against the judgment of the learned District 
J udge of Muzaffarpur, who set aside -the 
decision of the Munsif in an application 
under O; XXI, r. 90, Civil Procedure Code. 

It.was contended by the judgment-debtor 
that he had. no knowledge of the auction 
sale under which his property was sold, that 


.the notice had been suppressed, and that 


there was material irregularity or gener 
speaking fraud had been unde 
publishing the sale. It also appears-that . 
the applieation was out of time and .it.ig 
contended that not until June following 
the sale he: had any knowledge of it, 
On that: allegation: the learned. District 
Judge pue i oe oe eon that the-pro« 
visions of s. 18; Limitation. Aet, 
o io his aid. ct,- could 'be 
_ Itis quite clear that the learned Mifneif 
in trying this application came to a ‘conclu. 
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sion that the sale was conducted in a per- 
fectly regular manner, that the notices were 
served on the necessary parties, and he also 
found that the judgment-debtor had sus- 
tained no substantial injury. It wae, there- 
fore, a clear findingon the questions that 
were necessary for his determination in 
‘favour of the auction-purchaser, who incid- 
entally, I might mention, wasa third party 
and was not the deeree- holder. 

The learned D strict Judge has, as I have 
already stated, set aside that finding be- 
cause having set out the history of the'mat- 
ter, particularly that relating to csrtain 
litigation on which the judgment-debtor 
pursued up to the High Oourt, he thought 
that it was quite sufficient for him to hold 
that fraud had taken place, His reasoning 
is.this, that the judgment-debtor pursued, 
as Ihave already stated, the litigation in 
regard to this property right up to the High 
Court, and it would appear he spent large 
sums of money and then over a mere claim 
of afew rupees, altogether Rs, 7-6-3 it was 
impossible to think that for so small a sum 
the judgment debtor would allow his pro- 

perty to besold. It appears that the learn- 
ed Judge was of the opinion that the cir- 
cumstances were so strong and the inference 
to be drawn from those facts was such that 

"he was bound tocome to the conclusion that 
fraud had been perpetrated. 

Now the real question that comes before 
me is whether in this application in which 
I am asked to exercise my revisional powers 
in the circumstances stated I can set this 
judgment aside.’ The question is whether 
the learned District Judge has exceeded his 
jurisdiction or failed to exercise. it or has 
proceeded with material irregularity. I 
have not the slightest doubt that no diff- 
culty would arice in this case had it been 
an appeal from the appellate order. It is 
quite clear that his judgment -is not in 
accordance with law. The learned Judge 
was not entitled to brush aside the oral 
evidence in the case and come to a conclu- 

Bion that fraud had been proved on facts 
‘which were susceptible to a variety of ex- 
:planations. It is unnecessary for me to 
mention what explanation would be furth- 

coming, why the judgment-debtor was not 
. active when his property was being put up 
“to sale. It may have been dilatoriness or 

there may have been many other reasons; but 
.the circumstance, which in any event, is 
.equivoealand certainly cannot be relied 

upon by the Court in order to establish fraud. 
" ASI have already stated the learned Munsif 


: :gonsidered the evidence and came to a cer - 
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tain conclusion and that conclusion .i8 
against the judgment-debtor. | 

I have already stated the finding of the 
learned District Judge on the question of 
fraud. ‘the manner in which he disposes 
ofthe oral evidence is this. He first dis- 
cusses the evidence of the Civil Court peons 
and states four of them have no personal 
recollection of the facts and only attest 
their service reports, only one of which: 
speaks of. personal service on which occasion 
the appellant might easily have been per- 
sonated I am informed but I in no way 
base my judgment upon this statement 
that the learned Judge has committed an 
error of record that four of these Civil Court 
peons have no personal recollection of the 
facts. Be that as it may, but for the learn- 
ed Judge to dispose of the one who speaks 
of personal service by stating that the ap- 
pellant might easily have been personated is 
a speculation of the worst possible charac- 
ter. He then deals with other witnesses 
and disposes of them by stating that they 
are tenants of the respondents. So they 
may be tenants of the respondente, but 
they may, all the same, be truthful and 
unless their evidence is shaken in -cross-ex- 
amination or their demeanour is such as to 
lead one to the inevitable conclusion that 
they have perjured themselves, then no 
Court is entitled to discard evidence on 
grounds which, to repeat myself, are merely 
speculative. 

There are two other questions which 
came before the learned Judge. The second 
one was the question of whether the judg- 
ment-debtor was entitled to have the :adé 


vantage of the provisions of s. 18, Limitation 


Act. It is wise perhaps to set out the pro- 
visions of this section which are as follows: 
* Where any person having a right to 


institute a suit or make an application has, 


by means of fraud, been kept from the 
knowledge of such right or of the title on 


-which it is founded .... then the time 


limited for instituting a suit or making an 
application shall be computed from the 
time when the fraud first became known to 
the person injuriously affected thereby etc." 

It is quite clear that, according to the 
finding of the learned Judge, the judg- 
ment-debtor came to know of these 
proceedings only in June following 
the sale and in so far as -that is a 
finding of fact, of course, this Oourt can in 
no way disturb it. Butit is suggested on 
behalf of the applicant before me that the 
learned Judge has placed the onus upo . 
the wrong party or failed to consider the 
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ed in order to come to the conclusion at 
which he has arrived in relation to s. 18, 
Limitation Act. 
There are a number of cases which have 
been quoted and relied upon by the parties 
“to this litigation and they seem all of them, 
to be based on the case of Rahimbhoy Habib- 
bhoy v. Charles Agnew Turner (1) which 
' came up before the Judicial Committee of 
the Privy Council In that case Lord 
Hobhouse delivering the opinion of the 
Judicial Committee made this statement: 
“ * That when a man has committed a fraud 
and has got property thereby, itis for 
him toshow that the person injured by his 


fraud and suing to recover the property has — 


had clear and definite knowledge of those 
facts which constitute the fraud, at a time 
which is too remote to allow him to bring 
the suit," ? 

In a judgment of this Court it has been 
pointed out, particularly in the case of 
Mahabir Ram v. Rambahadur Dubey (2) and 
it seems clear, that a party guilty of: fraud 
must show that the continuing effects of the 
fraud have been removed. 

There is another judgment of this Oourt 
‘in the case of Thakur Mahton v. Jhaman 
Mahton (3) in which Jwala Prasad, J., stated 
a proposition to the like effect as the one 
‘which I have just quoted in the judgment 


of Ross, J., in the case of Mahabir Ram Ve 


Rambahadur Dubey (2). ~ 


It is, therefore, clear that if fraud had 
‘been established in this case as against a 
. party who -Was deriving benefit therefrom. 
it was, for him to show circumstances, or, 
tio usé the words in the judgment of Rose, 
wJ., “the continuing effects of fraud have 
.been removed, " in other words, the effects 
Of the fraud which was perpetrated in re- 
gard to the sale had been removed and that, 
therefore, the judgment-debtor had had an 
‘opportunity of coming to the knowledge of 
the sale. Butitis quite clear that before 
.one ean arrive at that stage one must see 
‘whether the Court hascome quite clearly 
‘to a finding that there was fraud in connec- 
tion with the sale itself. I have already 
dealt with that and I leave it fora moment 
to discuss. another question which must 
arise in applications under O, XXI, r. 90. 
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were any difficulty about thé éonstruction 
of O. XXI, r. 90, before a sale can be set 
aside it must be shown that the applicant 
has sustained injury; and in regard to that 
matter, to repeat myself, if there was any 


difficulty about the construction of that rule 


or order;there is abundant authority in 
this Court and in other High Courts. One 
ofthe most usualforms of showing that is 
to show that the property has been sold at 
a gross-undervalue. In this case, in . spite 
of the argument which has been addressed 
to me by Mr. Hasan Jan to the contrary 
on behalf of. the opposite party, there is a 
clear finding by the learned Munsif that the 
property was not sold at an undervalue. 
The learned District Judge does not deal 
with that question at all, He says, to use 
his own words: ER 

“J, therefore, find nothing in these argu- 
ments, and in the circumstances the ques- 
tton of inadequate price which has also : 
been raised by the applicant does not 
arise. 

The learned Judge was clearly wrong. 
The question does arise in this case and 
arises in all cases of applications under this - 
order. In those circumstances it seems ‘to 
me that the learned Judge in coming to tha 
conclusion that the decision of the learned 
Muneif should be set “aside has exceeded 
his jurisdiction ; he has made an order upon 
findings which are quite insufficient to give 
him jurisdiction to come to the conclusion 
at which he has arrived: I have stated, 
and Irepeat myself, that he has brushed 
aside the oral evidence, he has come to 4 
conclusion that fraud exists on the basis of 
circumstances which are in their nature 
equivocal; he has declined to go into the ques- 
tion of the adequacy of price and the fact 
that he remarks at the end of the passage to 
which I have referred that the price seems 
very low is 2o finding in law at all, 

' In my judgment, therefore, the o 

the learned District Judge must be spits 
and the case remanded for him to hear and 
determine it according 10 law. l l 


The costs of this applicati i ; 
the result. a Biak 


A _ . Case remanded, 


There is no doubt that even. if there . | 


` 0) 1 B. 341; 201. A. 1; 6 Sar. P. C. J. 256; 17 Ind. 
Jur 40 (P. O 


E 2) 72 Ind. Cas. 625; 4.P. L. T. 306; A. I. R. 1923 Pat. .. 
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PATNA HIGH COURT. ` ~ 
COiviu APPEAL No. 165 of 1926. -© ` 

| January 11, 1929. os 

Present :—Mr. Justice Das and Mr. Justice 
4 dami. 
DEONATH SINGH—PLUAINTIBE— 
APPELLANT 


versus 
DEBENDRANATH RAI AND OTHBBRS— 
DEFENDANTS — RESPONDENTS. 

Grant—Grant to A and B—A's line becoming extinct 
—Grantor's right to resume, 

Where a grant is made to A and his brothers the 
mere fact that the line of A has become extinct will 
not entitle the grantor to resume the grant so long 
as the branches of A's brothers are not extinct. 


. Appesl from the decree of the Sub- 
Judge, Ranchi, dated the 30th June, 1926. 
Mesare, N. C. Sinha, S. K. Mitra and Ragho 
Saran, for the Appellant. | 
“ Messrs. Rai Guru Saran Prasad, Ch. 
Mathur Prasad, D. F. Sinha, Radhay Shyam 
Chàiterji' and Indra Bihari ‘Saran, for the 
Respondents. 


JUDGMENT.. | 

Das, J.—This appeal arises out ofa 
siit instituted by the appellant for re- 
sumption of Mauzas Hesatu, Harchanda, 
Barwe and Gagri included in what has 
been referred to as mahal Khatanga Patti. 
There is no dispute that sometime in 1778 
the then Maharaja of Ohota Nagpur made 
a grant of mahal Khatanga Patti including 
the disputed mauzas to Raja Bhaiya Ram. 
The plaintiff is the son of one Ghasi who 
was the great-grandson of Raja Bhaiya Ram, 
Reja Bhaiya Ram had a grandson Brij 
Mohan, who in due course succeeded to the 
interest of Bhaiya Ram. Brij Mohan had 
four sons,- Umrao, Kumbkaran, Kinu and 
Ghasi, We' are not concerned in this 
litigation with the interest of Kumb- 
karan who appears to have surrendered his 
interest in the mahal in question. It is 
the case of the plaintiff that Umrao, 
Kinu and Ghasi made grants of the mauzas 
in question to one Jit Narain Tewari. The 
plaintifi’s case is that Jit Narain’s family is 
now extinct and that in the events which 
have happened,.he is entitled to resume 
the mauzas in" suit. According to him 
Mauza niasatu was granted to Jit Narain 
by Umrao, Kinu and Ghasion Pous Badi 
Oth, 1909, corresponding with 2nd January, 


1845; Barwe was granted to Jit Narain by. 


Umrao,Kinu and Ghasi on Assar Badi Lith, 
1906, corresponding with 17th July, 1849; 
Harchanda was granted by Umrao, Kinu 
and Ghasi to Jit Narain on Baisak Badi 
5th, 1917, corresponding with 18th April, 
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Judge on this point is errroneous. 


documents, if genuine, 
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1854 and Gagri. was granted by Ghas! 
and. Mitrabhan, who was the son of Kinu 
to Jit Narain on Kartic Sudi 8th, 1911, 
corresponding with 28th October, 1854. It 
is the common case that Jit Narain’s branch 
is now extinct; but the defendants resist 
the suit principally on the ground that the 
grants wereto Jit Narain and his brothers 
Dhrit Narain and Udit Narain; and as it 
is admitted that the branches of Udit 
Narain and Dhrit Narain are not extinct, 
the defendants contend that the plaintiff is 
nof entitled to succeed in the action. Other 
questions were raised by the defendants 
but it is not necessary for us to enter upon 
them as I have no doubt whatever that the 
plaintiff must fail on the ground that the 
grants were not to Jit Narain alone 
but to Jit Narain, Dhrit Narain and Udit 
Narain. 

In support of his case the plaintiff relied 
upon the grants alleged to have been made 
by the members of his family. They are 
Exs. 4, 4-A, 4-B and 4-0. The defendants 
contended that the documents upon which 
the plaintiff was relying were forged and 
fabricated documents and they put forward 
certain documents as supporliag their claim. 
The learned Subordinate Judge has dealt 
with the whole question with very great 
care and ability and he has shown that the 
document upon which the plaintiff relied 
in his Oourt are all forged and fabricated 
documents. We have no hesitation what- 
ever in agreeing with the view which has 
been taken by the learned Subordinate 
Judge. It is not necessary for us to deal . 
elaborately with this case; for Mr. N. O.. 
Sinha does not seriously contend before us 
that the decision of the learned ode 
t is 
sufficient to say that these documents are all 
on plain paper, unstamped and unregistered 
and have never seen the light of day until 
they were actually filed in. this case, The 
learned Subordinate Judge has shown 
that there’ were .occasions when these 
should have been 
produced and | entirely agree with the 
reasoning of the learaed Subordinate 
Judge. I hold that the  plaintif's case 
on this point is wholly false and that the 
plaintiff's suit was: rightly dismissed on . 
this ground. | i 

"The appeal .fails and must. be dismissed 
with Gobis. MUN S l 
. Adami, J;—Iagree . oo 

4. . . Appeal dismissed, > 


fete ae E | ta n F a, . 
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' CALCUTTA HIGH COURT. 
OIVIL APPEAL No. 338 or 1827. 
June 7, 1929. 
Present:—Mr. Justice B. B. Ghose 
- “Mr. Justice Bose. | 
SACHIDANANDA AND oTHERS— . 
DEFENDANTS—A PPELLANTS 


versus : 
|. JYOTI PROSAD SINGH DEO 
. BAHADUR AND ANOTHER—PLAINTIFFS 
— RESPONDENTS, u 
7 Grant—Construction—Property within revenue-pay- 
ing estute—Deed described as patta—Grantee, whe- 
ther gets rent free title independent of grantor— 


and 


Grantee's right to minsrals—Bengal Regulation (XIX. 


of 1798), s. 48. 

In the case of lakheraj grants granted before 12th 
August, 1765, and confirmed under s. 48 of Bengal 
Regulation XIX of 1793, the grantees are the  pro- 
prietors and the zemindars have nointerest inthe 
property. [p. 642, col. 2.] 

_ “Where, however, a mauza had all along been treated as 

within the revenue-paying estate of the plaintiff and his 
predecessors and the sanad under which. the defend- 
ants claimed did not distinctly make a grant of the 


soul: 

Held, ihat'it could not be assumed that the grant 
was a .revenue-iree grant tobe held independently 
ofthe grantor for all time. [p 644, col. L. 

. The expression patta used. with reference toa 
grant can only mean that the grant is by way of a 
lease. A rentfree grant of all interestis usually 
described as a danapatra or arpannama and not as a 
patta. [ibid.] 

. Even when a lease-holder is granted a rent-free 
tenure, the rights tothe subsoil remain with the 
grantor unless there areexpress words granting such 
rights. [p. 644, col. 2.] < 

of 


; Appeal from the decree the 
- Officiating Sub-Judge, Assansole, dated the 
7th May, 1927, 


` Messrs. Khitish Chandra Chakravarti, . 


Gopendar Nath Das and Satindra Nath 
Roy Chowdhuri, for the Appellants. | 

, Messrs. N. N. Sircar, Sarat Chandra Bose 
and Karunmoy Ghose, for the Respondents. 

.dUDGMENT.—This is an appeal by 
the defenaanis against a judgment. and, 
decree of the Officiating Additional Sub- 
ordinate J udge ofAssansole partially decree- 
ing the plaintifi’s suit. The plaintiff has 
-preferred a cross-objection against that 
part of the. decree by which the learned 
Subordinate Judgedismissed a portion of 
his. claim; The suit ‘refers to. a mauza 
_ called Itapara and the plaintiff claims that 
the property is situatea within the ambit 
of this zemindari.: An ancestor of his made 
& grant ofthe lands within the mauza to- 
&n ancestor ofthe defendants for perform- 
ing the sheba of. an idol ntamed Sri Sri Gopi 


Nath Jue without paymient of any rent. 


Recently, at the instance of the defendants. 
the revenue Authorities Fiecorded the mauza, 
in the Register under the Bengal Land 


él 
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Registration Act (VII'.of 1876) as a 
revenue-free estate. Coal has recently 
been discovered underneath the mauza and 
the defendants have set up: their right: to 
the underground: minerals. The plaintiff, 
therefore, brought the suit praying that 
his title to the Mauza Itapara‘as eemindar 
might be declared and his possession of the 
uncultivated’ waste lands’ and subsoil 
minerals might be confirmed. No  argu- 
ment was addressed as regards those sur- 
plus waste lands. It was also prayed that 
it might be declared that the defendants 
are only entitled to the surface lands con- 
sisting of an area of about 121 ‘bighas- and 
18 cottas for the service of the idol’ above 
mentioned. There was a: further prayer 
that the record of the mauza in the Register 
by theRevenue Authorities as a revenue-free 
property may be declared to be erroneous 
and ultra vires. The defendants pleaded 
that the mauza is their revenue-free proper- 
ty. Itisadmitted that the original grant 
of the property in suit was: to one of their 
ancestors by an ancestor of the plaintiff. 
It was alleged that the: land originally 
formed part of a mauza called Bilagram. 
Subsequently the land granted to the 
defendants’ ancestor formed a. different 
mauza called Itapara a name which it now 
bears having been carved out of the parent 


‘village Bilagram. The ‘grant was made 


priorto the accession: of the East India 
Company to the Diwani of the Bengal and 
this grant was confirmed by a Superintend- 
ent’ of Baji-Jamin-Dufter, the' result of 
which was that it constituted a revenue- 
free estate quite unconnected with’ the 
zemindari ot the plaintiff. That being so 
the defendants are the proprietors of the 


- mauza including the subsoil minerals and 


the plaintiff has no connexion whatsoever 
with the property. This being the princi- 
pal question in dispute between the parties, 
several issues were framed in the Court 
below. Jt. was found by the learned- Bub- 
ordinate Judge that the grant in-this case 
was, in the nature of ademise for divine 
dervice but that it was not æ- grant in 
favour of the deity and that, therefore, the. 
idol was not a necessary party to the suit, 

' The main issues for trial are issues Nos;- 
6, 8and 9. The learned Subordinate Judge 
held in favour of the defendants’ contention’ 
that the mauza in-dispute formed: part of 
Mauza Bilagram alias Ohaitanyapore. : 

It became subsequently necessary to give: 
a separate name to the land demised and it: 
was named Itapara; But the’ plaintif- was: 
not in possession of any portion--of-the:land 
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in dispute and the land in dispute formed 
a Separate revenue-free estate and it did not 
form a part of the revenue paying estate 
ofthe plaintif. The learned Subordinate 
Judge, however, held that the defendants 
were not entitled to the subsoil minerals, 
because the grantin their favour was made 
by the zemindar who was an encestor of the 
plaintiff and that, as there was no grant of 
the minerals by the zemindar, according 
to the long line of authorities the defend- 
- ants are only entitled to live upon the land 
and to enjoy the profits from the surface 
and that they are not entitled to the sub- 
soil minerals. On these findings he made 
a decree to the effect that the plaintiff's 
possession of the underground minerals in 
the disputed mauza be confirmed in view 
of the finding that he was the zzmindar of 
~ the disputed mauza and was entitled to the 
minerals and did not part with them in 
the defendants’ favour, but that the other 
reliefs claimed by him including the prayer 
for adeclaration that the said mauza ap- 
pertained to his revenue-paying estate be 
disallowed. The defendants appealed 
against the former part of the decree declar- 
ing the plaintiff's right to the minerals and 
confirming his possession and the plaintiff 
preferred a cross-objection against the 
latter part of the decree principally against 
that portion where it is declared that the 


mauza does not appertain to this revenue-. 


paying estate, 

The argument on behalf of the appellants 
amounts to this. that upon the finding of 
the learned Subordinate Judge that the 
mauza isa revenue-free estate and does not 

orm part of therevenue-paying zemindari 
of the plaintiff, they are entitled to the 
minerals and that the Subordinate Judge's 
finding that the plaintiff is entitled to the 
minerale under the property in dispute is 
unconsequential to his previous finding. 
The appellants based their title upon three 
documents Ex. (A) the date of which cannot 
be found ; but it would appear from Ex. B 

1) whichis dated 16th June 1785 that 

xX. (A) was granted sometime in 1761. 
The learned Subordinate Judge finds that 
by Ex. (A) a certain quantity of land in 
Mauza Bilagram was granted toan ancestor 
of the defendants free of revenue. The 
Bengali word is to the effect that no ''Rajas- 
wa" was to be paid. This word “Rajaswa” 
may mean both rent and revenue. The 
Subordinate Judge finds thatit was. neces- 
gary to grant a second document Ex. B (1) 


in 1785°as the area of the land granted was 
not specified in the previous document, 
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The third document is Ex. B dated 27th 
August 1807. This is a copy of an order 
from the Maharajdhiraj Bahadur, the an-- 
cestor of the plaintiff to the Raj officers and 
thanadars and inhabitants of Mauza Bilag- 
Yam and runs to the effect, that there was 
a debuttar village Itapara and that on cere- 
monial occasions in the said village the 
persons named belonging to the village 
Bila wrongfully committed oppression on 
people with respect to certain imports in 
respect of village Itapara and that those 
persons were forbidden from molesting 
the inhabitants of the village 1t apara. 

It is contended by the learned Advocate 


“for the appellants as it was found by the 


learned Subordinate Judge under s. 48, 
Regulation KIK of 1798, this grant in favour 
of- the defendants was confirmed by the 
Superintendent of the Baje Jamin Duftar, 
therefore although it was not registered 
under the provisions of s. 27 of that Regu- 
lation, the right given to the grantee to hold 
the land-revenue free cannot be considered 
to have been annulled. He further says 
that the Subordinate Judge ought to have 
held that the plaintiff has no concern what- 
soever with this property and cannot claim 
any right as zemindar of the mauza and 
that consequently the cases upon which 
the learned: Subordinate Judge held- that 
there was no grant of the subsoil by the 
plaintiff's ancestor cannot be supported.. 
The defendants being the proprietors of 
the property are entitled both to the surface 
and the minerals of the mauza, It seems 
to methat the Subordinate Judge is right 
in holding that if this grant be of a revenue- 
free interest made antecedent to 12th 
August, 1765, it having been confirmed by 
the Superintendent of Baje-Jamin-Duftar 
under s. 48, Regulation XIX of 1/93, the 
defendants would be proprietors of the 
mauza and entitled to hold it revenue free 
and the plaintiff would have no right to 
the property. As Mr. Field points out 
in his Regulation of the Bengal Code at 
page 246: 2 | 

“Non Badshahi lakheraj grants may be 
divided into three classes, namely, (1) granta 
of dates antecedent to 12th August 1765 
the date of the Company's accession to the 
Diwani (2) grant posterior to 12th August 
1765 but antecedent to 1st December 
1790.,- (8) grants posterior to lst December 
1790.” 


“ With respect to the first class, all grants 
by whatever authority made, and whe- 
ther in writing or not, were admitted or 
allowed to be valid if the grantees had 
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got possession and the land had not sub: 
sequently been made subject to the pay- 
ment of revenue by competent officers of 
Government. With regard to this class 
of lakheraj grant the zemindar can have no 
interest, 

It is, however, contended on behalf of 
the respondent that reference should be 
made to the preamble of the Regulation 
where it is stated that grants made pre- 
vious to the date of the Diwani and pro- 
vided the grantee had obtained posses- 
sion before that date should be held valid 
to the extent of the intentions of the grantor 
as ascertainable from the terms of the 


writings upon which the grants might. 
have been made, and from their nature and 


denomination, It is next contended by a 
reference to the grant (Ex. A) that the 
object was that the grantee should build a 
debuitar homestead and by blessing the 
grantor and performing the sheba of the 
diety should go on enjoying the lands with- 
out payment of rent. The intention of the 
grantor was not, therefore, to be presum- 
ed to be that he desired to make the 
grantee full proprietor of the lands con- 
cerned by the grant. It is argued. by a 
reference tos. 7, Regulation VIII of 1793 
which hasnow been repealed, where it was 
provided that when talugdars hold their 
talugs in writing or under sanads from the 
zemindar which did not expressly transfer 
the property in the soil but only entitled 
the taluqdars to possession so long as they 
continued as leaseholders and not actual 
proprietors of the soil, that the sanads did 
not transfer the property in the soil and 
that, therefore, the grantee should only be 
considered as a leaseholder. With regard 
to the question of fact as to whether the 
disputed lands are covered by the sanads 
Ex. (b) and Ex. B (1) itis argued that the 
defendants have not been able to make out 
that these lands were included within those 
ganads. ‘The name of itapara first appeared 
in the order Ex. (B) dated 27th August 
1807 which has already been referred to. 
“The defendants stated that Itapara has 
got an alias Obaitanyapore and that was 
stated with the- object of identifying 
Itapara as included within Mauza Bilag- 
ram, because in Ex B (l) of i785 in the 
schedule the. Mauza Bilagram is also 
called Ohsitanyapore. - The learned Sub- 
ordinate 
statement of the defendants, as he observed: 

“ Defendant No. lis not correct in sayin 
that the disputed mauza- was also calle 
Ohaitanyapore;" MEM. 


ee 


4 
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643 


The learned Advocate-General on behalf 
of the respondent contends that the Sub- 
ordinate Judge is wrong in holding that 
Itapara was a portion of Bilagram, as he 
says, there is no evidence in support of 
such a conclusion. It is also contended 
on behalf of the respondent that this 
mauza was included within the zemindarr 
of the plaintiff and that the. Subordinate 
Judge is wrong in holding otherwise, The 
two questions involved in the appeal and: 
in the cross-objection are so connected. 
that they must be decided together. 

It is pointed out by the learned Ad- 
vocate-General that all the documents ex- 


: cept the very recent documents show 


that Itapara was always considered as. 
included within the estate of the plain- 


iff. ! : 

[His Lordship referred to the documents 
and continued:] 

It is argued on behalf of the respondent 
that the cumulative effect of:these documents 
is that the plaintiff is the proprietor of the 
mauza in question and that the defendants 
hold a debuttar interest under him without 
payment of any rent. . No question ean 
be raised that the mauza is a revenue-free 
estate dissociated from the zemindari of the 
plaintiff. - 

Itis quite true that the payment of 
cesses to the plaintiff will not affect 
any title which the defendants may have 
in the property and they are entitled to 
argue that in spite of the fact that they 
had paid cess to the plaintiff they can 
establish.tneir right to their property as 
proprietors of the soil.. But from the 
fact that never at any time before 1918 
did the defendants raise the question 
that they held the mauza independently 
of the plaintiff's right as proprietors of the 
soil, they are bound to prove that all these 
proceedings that had taken place for a4 
considerable number of years were not 
challenged for some cogent reason. It is 
only in 1918 that the defendants made an 
application tothe Revenue Authorities for 
recording this mauza as their revenue- 
free property in B Register under the 
Land Registration Act. The Deputy 
Collector allowed the prayer byt on appeal, 
it appears, thatthe Commissioner doubted 
the identity of the land granted in the 
sanad being the same as the land of Village. 
Itapara and directed a further enquiry into 
the. matter. In the end, however, ihe. 
defendants succeeded in having the 
property recorded as revenue-free preperty 
under the order of the- Board of Reve nug 
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The learned Subordinate Judge considers 
this order of the Revenue Authorities as 
rebutting the Record of Rights Ex, (5). 
The learned Subordinate Judge observes: 

“This mauza was treated as appertaining 
to the plaintiff's revenue-paying estate for 
a long series of years till. the Revenue 
Authorities decided otherwise in 1920 and 


the plaintiff seeks relief against the decision 
The onus is’ 


of the Revenue Authorities, 
upon the plaintiff to show thatthe disputed 
mauza had been assessed with revenue at 
the.time ‘of the permanent settlement and, 
in my opinion, the plaintiff has failed.to 
prove that.” 

Now whether this mauza was assessed 
with revenue or not at the time of the 


permanent settlement does not appear to. 


me to be a guiding factor in this. case. 
From the documents filed by the plaintiff 


it is quite clear that this.mauza had all along’ 
been treated as within the revenue-paying | 


estate of the plaintiff and his predecessor. 
The sanad as stated above does not distinct- 
ly make a grant of the soil to the defend- 
ants’, ancestor, assuming that it includes, 
the lands of the mauza. Under such 
circumstances, it seems to me to be rather 
a-large assumption to make that the grant 
was a revenue-free grant to be held 
independently of the grantor for all time. 
That assumption is further negatived, in my 
opinion, by the description of the document 
by which the grant was made. This 
document is bogus as: 

"This debuttar patta. is granted in 
San 17 Sal to the effect following" and it 
concludes thus: “To this effect I 


grant (this) debuttar patta,” Now the ex- 


pression patta can only mean that that is 
& grant by way ofa lease. It was contend- 
ed by the learned Advocate for the ap- 


pellants that in common parlance every: 
document is described as a patta. Even’ 


if it be so, the various documents to which 


Ihave referred show that this was not a 
gift out and out. If it had been a grant. 


free of all interest it might have been 
described as danpatra or arpannama and 
not ‘asa patta. The zemindar in this case 
maintained his interest in the property 
without objection till recently. The true 
inference, therefore, is that it was rent- 
for the purpose of deb sheba. 

The-question whether the mauza Itapara 
i8 covered by the sanad Ex. A and the 
confirming. sanad Ex. B (1).is left in great 
obscurity by. the. evidence. It is difficult 
tò say asthe learned Subordinate Judge 


free grant by way of a lease by the grantor’ 
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has found that at the time of the grant 
these lands formed part of the parent. 


mauza Bilagram and that subsequently to. 
the grant it became.necessary to give the 


lands a separate name. The learned 
Subordinate Judge, however,- notes 
“that the western, northern and eastern 


boundaries as given in the defendants’. 
sanad, namely, mauza Bila and Nuniapore,- 
obtained even.at- the time of the Revenue. 
Survey as appears from the map. Ex. (C).” 

It is, however, very difficult to identify. 
the boundaries of the lands in the sanad 
with the boundaries of Mauza Itapara. In 
my opinion the finding that the sanad refers. 
to Mauza Itapara is one which cannot 
reasonably bearrived at. However, on the. 
opinion that 1 have expressed the grant. 
should be considered as a rent-free lease 
even assuming that Ex. (A) refers.to Mauza. 
Itapara, the defendants would not be 


entitled to'the underground minerals and. - 


ihe plaintiff would remain the owner of 
those minerals. Itisnot necessary for me. 
to pile up authorities for. the proposition 
that even when a lease-holder is granted a. 
rent-free tenure the rights to the subsoil . 
remain with the grantor unless there---are 
express words granting such rights. It is. 
only necessary to refer to this case of. 
Raghunath Roy Mandari v, Raja of Jharia. 
(1) and to.the last case on. this - point, the. 
case of Raja of Pitiapur v. Secretary of. 
State for India (2). On the. evidence also it: 
should be held that the. defendants held. 
the rent-free tenure for deb seba which was 
granted to them for the performance. of. 
deb seba of the idol of Sri Sri Gopinath, 
Jeu. | 
“The result, therefore, is that this. ap- 
peal, will stand.dismissed with costs and. 
the cross-objection allowed: to“ this extent 
that the disputed mauza. is- declared to be 
within the revenue-paying estate of the 
plaintiff and notan independent. revenues 
free.estate, The defendants, however, will 
be entitled to hola the whole of the. surface 
of the mauza in their debuttar right includ- 
ing 121 bighas odd. A | 

The plaintiff is entitled to his costs in 
the appeal and the cross objection, the 


(1) 50 Ind. Cas. 849; 47 O. 95; 46 I. A. 158; 17 A-L. J; 
597; 36M. L.J.660; 1 U P. L R. (P. 0.) 43; 23. C. 
W. N. 914; 26 M. L. T. 76; 30 C. L.J. 160; 21 Bom. 
L. R. 895; 10 L. W. 347 (P. O.). l 

: (2) 117 Ind. Cas. 481; A. I.R. 1929 P. 0 152; 33 C. 
W.N. 725; 3l Bom. L R. 866; 6 O. W. N. 503; (1929) 
A. L. J. 702; Ind: Rul: (1929) P: Q; 249; 30 L. W. .9; 
97 M. L. J. 64; 52 M, 538; (1929) M.W. N, 442; 50. Q. 
L. J. 30 (P. 0). Wa “= 


~ 


123:I. 0. 1930 


heàring-fee.being assessed at ten gold 
mohurs consolidated in the appeal and the 
cross-objection, 
A. Appeal dismissed. 
! | 


a, 


CALCUTTA HIGH COURT. 
` CIVIL APPEAL No. 28 or 1926. 
Mareh 7, 1929. 
Present :—Mr..Justice B. B. Ghose and 
Mr. Justice Panton. 
ERADAT SARKAR-—APPELLANT 


versus 
‘ABU AHAMED AND orsEgS— RESPONDENTS. 

Co-sharers—Sale of 'estate for revenue—Purchase 
by one co-sharer in fraud of others—Trust—Purchas- 
er's duty to reconvey with mesne profits. 

‘A co-sharer who purchases the joint estate ina 
sale for arrears of revenue by committing a fraud 
against-the other  co-sharers, holds: the estate asa 
trustee for the. latter .and..is bound to. reconvey the 
property to the latterin their respective shares with 
mesne profits, when the latter pay himtheir share 
in the purchase money. 


‘Deonandan Prasad v, Janki (1! and Satish Chandra 
Chatterji v. Kumar Satish Kantha.Roy (2), relied on. 


-Appeal against the decree of the Sub- 
Judge, Birbhum, dated the 23rd Decem- 
ber, 1925, | 

Messrs. S.C. Basak, Gopendra Krishna 
Banerji and Nasim Ali, for the Appellant. 
- Messrs. Kanjilal Rabindra Nath Chow. 
dhury and Surji Kamar Aich, for the 


Respondents. 
JUDGMENT. 

B, B. Ghose, J.—This is an appeal on 
behalf of defendant No. 1 which arises out 
of a suit brought by a large number of 
plaintiffs for setting aside a revenuesale of 
Towat No. 1080 of the Birbhum Oollecto- 
rate. This estate belonged to a large 
number of .co-sharers ‘including several 
defendants in this case. It is not neces- 
gary to give the shares of the parties. ‘The 
important fact is that defendant No. 3 had 
a small share as proprietor and another 
share as purchaser of an interest which 
consisted.of a mokarari mourashi lease in 
favour of defendants Nos. 20 to 26, There was 
a small arrear for the share of some of 
the plaintiffs. There was no separate ac- 
count, but by-an arrangement among the 
several co-sharers of the property, they used 
to pay revenue according to their shares in 
the Oollectorate. The revenue of the March 
Kist of.1922.being in. arrears, the whole 


estáis. was advertised for sale. Defendant 
4No, 20 applied for ‘paymentjxof: the arrears 


to the Oollectorgte.and-theOollector granted 


' 
£f 


E 
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permission to pay the arrears on 20th June - 
1922. Butalthough the-amount was a small 

one, it was not paid, and the property -was 

put up to sale on 26th June 1922 and pur- 

chased by defendant No. 1 for Rs. 1,600. Tt. 
is found by the Court below that the prot 
perty was valuable and would be worth 
about Rs. 12,000. The plaintiffs alleged that: 
they sent one of their co-sharers whose 
name is Mohammad Ahmed with sufficient 
money to make the deposit beforé the 
property was put up to sale. But this 
Mohammad Ahmed colluded with Abu 
Taher, defendant No. 3, and did not pay the 
amount with the object that the property 
would be sold at the revenue sale and pur- 
chased by Abu Taher who would give four 
&nnas of the property to Mohammad Ahmed 
after the sale. Shortly stated, that is the 
story of the plaintiffs and they asked. for 


getting aside the sale on the ground of. - 


fraud of Abu Taher who is alleged to have 
purchased the property in the benamz of. de- 
fendant No. 1. The defendants denied every 
statement made by the plaintiffs. The 
pleadings of the parties are very lengthy 
and the issues framed in the Court below 
were numerous. The real quesions which we 
have to consider in this case are covered by 
issues Nos. 9, 10 and 11. The questions were 
firat, whether defendant No. 1 was a benam- 
dar for defendant No. 3.and secondly whe- 
ther the plaintiffs sent Mohammad Ahmed 
with money to make the deposit as 
alleged by them and, if so, whether Mo- 
hammad Ahmed and defendant No. .9 


in collusion did not pay the arrears and 


caused the property to be sold with a view 
to depriving the co-sharers of the property. 


“Various other questions were raised before 


the Subordinate Judge and those questions 
were found mainly against the plaintiff's 
contention. The Subordinate Judge, how- 


.ever, decided the three important questions 


in favour of the plaintiffs. His judg- 


.ment is a very well-considered one. and 


we do not think we need elaborate the facts 
dealt with very carefully by the. Subordi- 
nate Judge. 

He has found that defendant No. 1 was 
lately a servant of defendant No. 3 and 
was his benamdar. He has also found by 


.& careful analysis of the evidence that 


the plaintiffs did actually send the 


‘money required .for . preventing’ the -sale 
‘by making a- deposit of the-arrears, But 
‘Abu Taher who is very rich and who went 
to Suri, where the sale was held, specially 
‘for the purpose of purchasing, the property 


himself entered into an agreement: with 
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Mohammad Ahmed who was charged with 
the duty of depositing the arrears, not to 
make the deposit and to cause the proper- 
ty to besold. The purchase of the property 
being made under such circumstances the 
Subordinate Judge quite rightly held that 
the purchaser was guilty of fraud towards 
his co-sharers, and that he could not retain 
the property as against them. He has, 
therefore, made a decree, as was made by 
their Lordships of the Judicial Committee 
of the Privy Oouncil in the cases of 
Deonandan Prasad v. Janki (1) and Satish 
Chandra Chatterji v. Kumar Satish Kantha 
Roy (2) He has made a decree to‘ the 
effect that on payment of the share of 
the purchase money which amounted to 
Rs. 1,600 by the plaintiffs according to their 
shares of the estate, defendant No. 1 should 
reconvey to the plaintifis at his own cost 
that share of the estate and it was also 
directed that defendants Nos. 1 and 3 
should pay to the plaintiffs a certain sum of 
money as mesne profits with interest. 

. The contention on behalf of the appellant 
is that he is not the benamdar of defendant 
No. 3 and that there was no fraud as found 
by the Subordinate Judge and that the 
plaintiffs are not entitled to & conveyance of 
‘the property. It is hardly necessary to dis- 
‘cuss the evidence as we entirely agree with 
the findings of the learned Subordinate 
Judge on those points. It was argued that 
the plaintiffs are not entitled to any mesne 
profits as they would only be entitled to get 
‘the property on payment of theirshares of the 
purchase money. But the Judicial Oom- 
mittee has laid down that in such cases the 
defendant must be held to be in possession 
of the property for the benefit of the plain- 
tiffs and the other co-sharers according to 
their several interests at the date of the 
. Bale. Ifthatis so, defendants Nos. 1 and 3 
‘are in the position of the trusttees on be- 
half of the plaintiffs and as soon as the 
plaintiffs deposit the money which they have 
been ordered to pay, they would be entitled 
to a reconveyance of the property with res- 
pect to their shares as well as to receive the 
profits realized by those defendants on 
account of their shares. The last argument 
‘of the appellant also fails. 


There is, however, one small point which | 


(1) 39 Ind. Oas. 346; 44 O. 573; 44 I. A. 30; 15 A. L. J. 
154; 32 M. L. J. 206; 21 0. W.N. 473; 1 P.L. W. 
294: (1917) M. W. N.254; 25 O. L. J. 259; 21 M. L. T. 
240; 5 L. W. 526; 19 Bom. L. R. 410 (P. O.). 

(2) 73 Ind. Cas. 391; A. I. R. 1923 P. ©. 73; 45 M. 
L.J.363 28 O. W. N. 327; 39 0. L. J, 165; 33 M.L. T.. 
320 (P.O.). . . 
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must be found in favour of the appellant 
and it is this: that the learned Judge has 
directed the plaintiffs to deposit in Court 
seven annas odd share of the purchase 
money (Re. 1,600) within three weeks from . 
the date of the judgment The learned 
Advocate for the appellant contends tbat 
he should have been allowed interest on 
that sum, That proposition is quite cor- 
rect and in accordance with the judg- 
ment of the Privy Council in the cases 
cited above. We, therefore, make this 
variation that the plaintiffs are bound to 
pay into Court 7  annas 16: gandas 
2 247/792 karas share of the purchase money 
(Rs. 1,600) plus interest at the rate of six 
per cent. per annum from the date of the 
Bale, that is, 26th June, 1¥22, up to the date 
of their depositing their share of the pur- 
chase money into Court, that is, 27th 
January, 1926. The learned Advocate for 
the plaintiffs-respondents states that they 
have deposited a sum which would cover 
that interest. Whether that is so or not 
it is unnecessary for us to decide. If the 
interest is not covered by the sum that has 
been deposited, the plaintiffs must deposit 
the balance before the conveyance is execut- 
ed by defendant No. 1 in their favour. 
With this variation this appeal is dismissed 
with costs, payable only to the plaintiffs- 


respondents, 


Panton, J.—1 agree. 
A | | Appeal dismissed, ` 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 102 
oF 1928, 

ij WITH 
Revision No. 376 or 1928. 
February 8, 1919. 
Present:—Mr Justice B. B. Ghose 
and Mr. Justice Panton. 
Tun SEORETARY or STATE For 
INDIA iN COUNUIL-— OPPUSITB PARTY 
—APPELLANT 
| versus 
Mes, MARY MURRAY-—APPLIOANT 
— RESPONDENT. 

Provident Funds Act (XIX of 1925), s.3(2)—Pro- - 
vident Fund—Claim by widow—Production of Letters 
of. Administration, whether necessary—Application for 
Letters of Administration-- Court-fee. 


| 


| 
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Under s. 3, cl. (2) ot the Provident Funds Act, 
1925, the sum standing to the credit of a depositor in a 
Provident Fund vests on his death in his dependant, 


A Railway Company cannot, therefore, refuse to- 


pay the amount standing tothe credit of a Railway 


employee in the Provident Fund, to his widow, until : 


she takes out Letters of Administration. 

Where in an application for Letters of Administra- 
tion the widow stated that the Provident Fund amount 
standing tothe credit of her deceased husband had 
vested in herand that excluding this amount, the 
assets ofthe deceased amounted only to Rs. 995: 

Held, that the Provident Fund amount was not 
liable to probate duty. i 


Appeal against an order of the District 
Judge, 24-Parganas, dated the 2nd of 
December, 1927. 

Mr. Surendra Nath Guha and Syed 
Nasim Ali, for the Appellant. 

Dr. Bijan Kumar Mukerji (for Mr. 
Chippendale) and Mr, Hari Prosanna Mukerji 
for the Respondent. AE. 

JU DGMENT.—In this case, the widow 
of a deceased employee under the Eastern 
Bengal Railway applied for Letters of 
Administration of the estate of her husband, 
In her application in para. 3 she stated that 
_ there was some Provident Fand money on 
account of the service of her husband under 
the Railway Company and the widow was 
the nominee with regard to this money in a 
declaration duly executed by her husband. 
The reason for her asking for Letters of 


Administration seems to bethat the Railway 


Company refused to pay her the money 
without the Letters of Administration. If 
so, it is wrong. The only thing that can be 
Baid with regard to this is that the authori- 
ties concerned must observe the provisions 
of the law as to the payment of the money 
due on account of the Provident Fund. 
Uner s. 3, cl. (2) of the Provident Funds 
Act (X1X of 1925) the money vests in the 
dependant of the subscriber or depositor 
and where the dependant is the widow or 
child of the subscriber or depositor, without 
being subject to any rights of an assignee 
under an assignment made before the com- 
mencement ofthe Act. There can, there- 
fore, be nó doubt that the widow of the 
subscriber in the present case was entitled 
without any deduction to the amount under 
the Provident Fuad. The only thing which 
the Railway Authorities might insist on is 
the proof of identity and they might have 
satisfied ‘themselves about the identity of 
the person claiming otherwise than by 
insisting upon Letters of Administration of 
the estate ofthe deceased husband, Asa 
matter of fact, it may be that some person 
other than the' widow or child may be 
entitled to probate of the Will or Letters of 
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Administration of the éstate of the deceased 
with the’ Will annexed and the widow may 
be-entitled to the Provident Fund money 
under the provisions ofs, 3,cl.(2) of the 
Act. However, the widow was compelled to 
to apply for Letters of Administration of the - 
estate of her deceased husband and in 
Schedule A she put down the amount of the 
Provident Fund. Atthe same time in her © 
affidavit she stated that the assets of the 
estate left by her husband, exclusive of the 
items mentioned in Schedule B in which 
the Provident Fund money was included, 
were under the value of Rs. 995, In Schedule 
B the widow again stated that the Provident 
Fund money was made over to the applicant | 
as widow and nominee. Itcannot, therefore, 
be said that this Provident Fund money was . 
included in .the petition as assets left by 
the deceased, so as to fall within. Art, 11 of 
the Court Fees Act and be liable to probate 
duty. [t wasdistinctly stated in the petition 
and the affidavit of the applicant that the 
money belonged to her. The law also pro- 
vides that the money would vestin her. 
Under these circumstances, the learned 
Judge was quite right in holding that this 
amount is not liable to probate duty. The: 
appeal, accordingly, stands dismissed with 
costa—three gold mohurs. 
A. Appeal dismissed. 


CALCUTTA HIGH COURT. | 
ORIMINAL Revision No, 1204 or 1928, 
March .15, 1929. 

Present:—d ustice Sir Zahhadur Rahim 
Zahid Subrawardy, KT., and Mr. Justice 
Graham, 

KEDAR NATH SIKDAR AND oTHERS— 
Frust Party—PETITIONEsS 
versus 
BIJOY MANDAL 4ND OoTBE88—2ND PARTY— 
OrrostTE PARTY. 

Criminal Procedure Code (Act V of’ 1898), ss. 144, 
145—Order under s. 144—Power of District Magistrate 
to set aside order and direct Magistrate to 
start proceedings under s. 145—Revision by High Court 


—Interference. | 

Ths dibus course to be followed by a District 
Magistrate when heisof opinion that proceedings 
under s. 144, Criminal Procedure Code, have been 
wrongly drawn up by a Subordinate Magistrate and 
that the right course would be totake action under 
s. 145, Criminal Procedure Code, is to make a reference 
to the High {Court under s. 438 of the Code. He 
has no power to order the Subordindte Megis- 
trate to draw up proceedings under g, 145...’ 
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But, proceedings drawn up by a Subordinate 
Magistrate uncer s. 145, Oriminal Procedure’ Code, 
will: not be set aside ‘in-revision merely because 
they were drawn up ‘under the instructions of the 
District. Magistrate, if the proceedings are based 
upon a Police report and show that the Subordinate 
Magistrate was satisfied from the report that there 
was likelihood: ofa breach of the peace. 


Kailash Chandra Pal v.Kunja Behari Poddar (1),. 
distinguished. 


Rule against an order of the District . 


Magistrate, -Jessore, dated the 10th : Novem- 
ber,1028, setting aside .an order under 
s. 144, Oriminal Procedure Code .made. by 


the Sub-Divisional Magistrate, Magura, 
dated the 7th November, 1828. 
‘Messrs. Mritunjoy Chatterjee, Biraj 


Mohan Ray and Khetra Mohan Sarkar, for 
the:Petitioners. . 

Dr. Radhabinode Pal and Mr. Hemanta: 
Kumar. Biswas, for the Opposite, Party. 

"TEC JUDGMENT. 

Suhrawardy, J.—This Rule is 
directed against an order of the District 
Magistrate of Jessore, dated the 10th 
November, 1928, setting aside an order. 
passed: by the Sub-Divisional Officer under, 
8. 144, Oriminal Procedure Oode, and 
directing him to draw up proceedings 
under s. 145, Criminal Procedure Code. 
This Rule was issued upon the ground 
thatthe learned District Magistrate was 
wholly in error in directing the learned 
Sub-Divisional Magistrate to draw up a 
proceeding under s. 145. In my opinion, 
the ground upon which this Rule was issued, 
so far as it goes, is correct Under s. 144 
(4), Oriminal Procedure Code, the District 
Magistrate is entitled to set aside. the order 
made by a Subordinate Magistrate. But 
thete is no provision.in the law that he can 
order aSubordinate Magistrate to draw up 
proceedings underany otner section. The 
revisional powers exercised by the Courts 
below. are much restricted and do not 
extend to the wide powers given -to this 
Court under s, 439 which have been made 
co-extensive with the powers of an. Appel- 
Tate Court under s. 423, Criminal Procedure 
Code. . The proper course for the District 
‘Magistrate when he was of opinion that 
«proceedings under s. 144 had been wrong- 
-ly-drawn up and.that-the right course would 
- ,beto take.aetion.unders, 145 was to make 
"a. reference to this Court under s. 438. : 
In support of the ground on which this 
“Rule has -been issued reliance has been 
` placed'on the case of Kailash Chandra Pal 
. v. Kunja.. Behary Poddar (1). That case 
Sept P ECCE D "ENT 

(194 Q.391,1 C77. N.393.. 0. 
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supports the view that-I bave ventured. to 
tske that á District Magistrate has. no’ 
authority to remand- a case to a- Subordinate - 
Magistrate to take action under s. 145, 
Oriminal Procedure Code. But there is .a~ 
distinguishing feature ‘in this case which, 
puts the petitioners -out of. Court. ‘In that. 
case the Sub-Divisional Officer drew up. 
proceedings under s. 144 against a certain 
party.on the result of previous cases between 
the parties which came up to the High Court . 
and in which it was held that one of the. 
parties was in possession. The District: 
Magistrate was moved ani he held that pro-- 
ceedings under s, 144, Criminal Procedure 
Code were not rightly drawn up and direct- 
ed the Sub-Divisional Officer to institute. 
proceedings under s. 145, Criminal Proce- 
dure Code. Thereupon the Sub-Divisional 
Officer drew up proceedings under-s. 145. 
Against that order of the Subordinate Magist- 
rate a Rule was obtained from this Court. 
The learned Judgesheld that the District 
Magistrate had no authority to direct the 
Sub-Divisional Magistrate to institute 
proceedings under s. 145; and as the. 
proceeding drawn up by the Subordinate. 
Magistrate was not based upon Police 
reportorother information showing likeli- 
hood of & breach of the peace but was based 
on the order of the District Magistrate, they. 
get aside. the order of the District Magis- 
trate as also the proceeding before the Sub- 
Divisional Officer. In the present case there 
was à Police report upon which the Magist- 
rate instituted proceeaings under s. 144, 
That order was set aside by the District 
Magistrate. The Sub-Divisional Magistrate 
thereupon drew up proceedings ` under 
B. 145, Criminal Procedure Code, in which 
he said that he wassatisfied from the Police 
report that there was a.likelihood of a 
breach of the peace. Soin the case before 
us the Sub- Divisional . Magistrate consider- 
ed the materials before him under s. 145 
and it cannot be said that they were insti- 
tuted without jurisdiction, The learned 
Advocate for the petitioner argues that as 
the order passed by the District Magistrate 
directing the Sub-Divisional Magistrate to 
institute proceedings under s. 145 was 
wrong, the entire proceedings including 
the proceeding under s, 145 institut- 
.ed by .the Sub-Divisional Magistrate 
should be set aside. This I am not 
prepared to do, for the present Rule 
is obtained not against the order of the Sub- 
‘Divisional Magistrate drawing up proceed- 
ings under s. 145 but against the order of. 


. .. the District Magistrate remanding.the case 


oy 
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do not admit that we have no jurisdiction 
to set aside that.proceeding as a conse- 
quential order to the order of the District 
Magistrate. Secondly, when. the Sub- 
Divisional Magistrate drew up proceedings 
under s. 145, he had sufficient materials 
before. him on which he. relied. Though no 
doubt he was led to this course because of 
the direction given by the District Magis- 
trate, but he did not act without jurisdiction 
or illegally in instituting proceedings 
under s. 145 when it was pointed out to him 
by his superior Court that his view relating 
to: the possession of one of the parties was 
wrong. Thirdly, considering the.state of 
the feeling between the parties it would 
not be right todrop the proceedings and 
leave the parties to fight. I would accord- 
ingly discharge this Rule. 


Graham, J.—I agree. ‘There was no 
doubt anirregularity in not giving notice 
to.the opposite party (the present petition- 
ers) before the order of the 10th November, 
1928, was passed, but with all the materials 
before us it seems to be clear that the 
Magistrate based his order under-s. 145 
. upon the Police report and that he had 
jurisdiction to make that order. ‘The case 
of Kailash Chandra Pal v. Kunjo Behary 
‘Poddar (1‘ to which ‘reference has been 
made is distinguishable from the facis of 
the present case because there was ap- 
parently no Police report and the order 
drawing up the proceedings .was based 
entirely upon the direction of the District 
Magistrate. | Rule discharged. . 

A. 


CALCUTTA HIGH COURT. 
. APPEAL FROM APPELLATE DEORER,NO. 669 
; OF 1927. 
March 12, 1929. 
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i versus i 
OHANDRA NATH BANDOPADHYA | 
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...In asuit for ejectment on the ground of abandon- 
ment the plea that the land in dispute is not. a 
*holding' within themeaning of s: 87 ofthe Bengal 
Tenancy Act .asit consists ofan undivided share of 
certain, plots, cannot.be- raised for the first time after 
the case has once been remanded and retried-by the 
original Court, inasmuch asitis nota pure question 
of law but depends on an investigation into facts. . 
[p. 651, col: 2.] Ww 

Obiter.—The provisions ofs.87, Bengal Tenancy 
Act, as to abandonment are not exhaustive. [ibid. 
- ^? 


Appeal against a decree of the 
‘Additional District Judge, Second ` Court, 
Dacca, dated the 0th September. 1926, 
‘affirming: that of the Subordinate ` 
Judge, Fifth Court, Dacca, dated the 10th 
February, 1925. 

Dr. Sarat Chandra Basak and Mr. Jitend: 
va Nath Sen Gupta, for the Appellants. 

Messrs Gunada Charan Sen and Promode 
-Kumar Bose, for the Respondents. 

JUDGMENT.—The' suit which has 
‘given rise to this appeal was instituted so ` 
‘far back as the year 1920 When originally 
instituted it was:a simplesuit in which the 
plaintiffs asked for khas possession of an 8 
‘annas share of some lands onthe ground that 
the plaintiffs were 8 annas puinidars and 
one Ram Charan Mandal who held the lands 
under them in non transferable occupancy 
right at an annual jama of Rs. 3 made an 
unauthorized sale thereof in favour of the 
‘defendants and abandoned’ possession . in 
their favour. The lands were described in 
the plaint as Survey Plots Nos. 1320 and 
-1348 and:a half of Survey Plot No. 1321. 
The defendants pleaded that Ram Charan 
had permanent and transferable rights to 
the lands and that they themselves had .ac- 
quired rights of occupancy having been 
recognized by the plaintiffs’ predecessors 
and also by the plaintiffs themselves. 

The trial Court held that Ram: Charan 
had no permanent or transferable rights, 
and that the defendants had not: been re- 
cognized by the plaintiffs or their predeces- 
sors. There was a contention raised that 
that the disputed lands did not constitute 


- 


as entire holding but were part of-a hold-. .. 


ing which belonged jointly to two brothers 
"Ram Charan and Guru Charan. This con- 
‘tention was not definitely disposed of by 
the trial Court but it observed that there 
was evidence to show that the mudafat: of 
‘Ram Oharan was separate from the mudafat 
of Guru Charan, and held that in. any case 
there was abandonment of the lands by 
Ram Charan and-his family after the trans- 
fer. The trial Court decreed the suit. 
There was an appeal by the defendants. 
From the judgment of the Additional’ Dis- 
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trict Judge who dealt with the appeal it 
appears that the position ‘that the de- 
fendants, as appellants, took up before him 
was that the homestead of Guru Oharan, 
and a share of a certain tank and the dis- 
puted lands formed one holding, and that 
the defendants after their purchase of 
Guru: Charan’s share in 1314 and Ram 
Ohandra's share in 1315 had been recogniz- 
ed by the landlords and so were protected 
from eviction. ‘The Additional “District 
Judge held against the uefendants so far 
as transferability and recognition were con- 


cerned. On the other questions that arose: 


he observed: “ So from the materials on 
‘the record which are not consistent I can 
only say that the plaintiffs have failed to 
prove that the disputed lands appertained 
to one jama of Rs 3 in the name of Ram 
Ohandra Mandal ; and the defendants have 
also failed to e3tablish satisfactorily that 
Guru Oharan's lands and Ram Charan’s 
' lends formed one holding, and none proves 
what was the jama payable for the same.” 
One should have thought that after these 
conclusions, if they are to be treated as 
findings, nothing more was left to be found 
for the dismissal of the plainitiffs’ case. 
But the Additional District Judge proceed. 
ed to order a remand which was made in 
these words:— Now the question is, whe- 
ther the plaintiff has satisfied the require- 
ments of law, which would entitle him to 
get khas possesion, in this case. No doubt, 
Ram Charan had a non-transferable oczu- 
_pancy holding. The question of transfer- 
ability has not been pressed before me. But 
the plaintiffs have purchased a part of Ram 
‘Charan land, though its legal effect has not 
been. considered. Moreover, as I have 
found, there is nothing to show what quan- 
tity of land was included in Ram Charan's 
holding and what was the jama for it, 
"There was no material on the record to show 
whether all the lands of Ram Oharan's 
holding havs been sold away or not. There 
is nothing to show, whether the heirs of 
Ram Charan have abandoned their holding 
altogetheror not. These points are neces- 
sary to be decided, before an order for khas 
possession in favour of the piaintiffs can be 
passed. The case, therefore, should go back 
to the original Court for consideration of 
these points, and then deciding according 

wW. 
oe Hence Ordered : 

« That the appeal be allowed in part, and 
the case remanded to the original Court for 
decifion after considering the pointe noted 
above. Costs to abide tbe final result. Ii 
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is now to be decided, what was the quanti- 
ty ofland in Ram Oharan’s holding and 
what was the jama for it, whether all the 
lands of Ram Oharan's holding have been 
sold away; whether the heirs of Ram 
Charan have abandoned the holding allo- 
gether and what is the legal effect of plaint- 
ifs having purchased a portion of Ram 
Chsran'’sland. The case is to be decided 
according to law, after that.’ The whole 
judgment of the learned Additional Dis- 
trict Judge, however, is to be read toge- 
ther and the very terms of the order of re- 
mand make it plain that the learned Ad- 
ditional Judge was not confident about the 
correctness of what he recorded as his con- 
clusions and intended to leave the points 
that. were mentioned in his order to be ' 
dealt with afresh by ‘the trial Court. In 
any event, no appeal was taken from the 
decision and the parties went to trial again 
before the Court of first instance. 

A fresh stage of the litigation commenc- 
The question now 
raised was a somewhat different one. It 
was now found that at one time the jama 
of Ram Oharan's holding,was Rs. 5. By the 
purchase of a plot called Kendur Kola plot - 
the jama of the holding became Rs. 5-8. 
By two sales, portions of the holding were 
transferred to two persons named Salimud- 
di and Abuali. These persons got their 
name registered in the  landlord's 
sherisha and Ram  Oharan's holding 
came to be divided into two separate hold- 
ings one belonging to Salimuddi and 
Abuali ata rental of Rs. 2-8 and the other 
to Ram Oharan himself, the latter bearing 
a rental of Rs. 3. The question that was 
now raised was whetherthe whole of what 
was left to Ram Charan, as a holding with 
& jama of Rs. 3, was sold by him to the 
defendants, and whether after such sale 
Ram Oharan and his family abandoned 
that-holding. The defendants’ contention 
at this stage was—asthe learned Subordi- 
nate Judge put it—“ The defendants do 
not dispute the plaintifs' case that after 
the sale of the land to Salimuddi and 
Abuali, the jama of Ram Charan became 
Rs. 3, but the main plank on which they 
take their stand is that plot No 1322 (Bhiti 
in the northern bank) was never sold to 
Abualiand Salimuddi as alleged by the 
plaintiffs, ltis stated by them that that 


| plot is still in possession of Ram Oharan’s 
sons.” 


The Subordinate Judge found that 
plot No. 1322 was sold to Abuali and Salim- 
uddi. Heheld also that the story of Ram 
Oharan’s sons being in possession -of that 
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plot after the transfers was not true. On 
the aforesaid findings the Subordinate 
Judge again decreed the suit. 

The defendants again preferred an ap- 
. peal. Two contentions were put forward 


in the appeal ; one was that there was no. 


valid recognition of the transfers in favour 
of Abualiand Salimuddi and the other was 
“that Ram Oharan's sons were still in pos- 
session of plot No. 1322, as a plot which 
had not been included in the sale of 1315. 
These two contentions were overruled, it 
being held that Abuali and Salimuddi 
got recognition of their purchase, a separate 
holding being formed of their tenancy out 
of the original one with a rental of Rs. 2-8, 
and also that plot No. 1322 was included 
in the purchase of Abuali and Salimuddi 
who, however, sold the said plot subsequent- 
ly to the plaintiffs in 1318 and Ram 
Charan’s sons then came to possess the 
plot under the plaintiffs under a separate 
agreement. A further contention was now 
raised, and now for the first time, that Ram 
Oharan's tenancy was not a “ holding” 
within the meaning of the Bengal Tenancy 
Act,and so there could be no abandon- 
ment of it within the meaning of s. 87 of the 
Act and the plaintiffs were not entitled to 
re-enter. The contention was overruled and 
the decree of the Court of first instance was 
upheld. 

The defendants have then appealed to 
iA Oourt. It has been urged on behalf of 
ihe 
tenancy was not a “holding ";: second, that 
in any case what was left of Ram Charan’s 
holding afier the sale to Abuali and Sali- 
muddi was nota “holding”; third, that 
the rent receipts granted to Abuali and 
Salimuddi do not show that there was a 
sub-division within the meaning of s. 88; 
and fourth, that apart from s. t7 of the 
Bengal Tenancy Act, there could be no 
abandonment, On allthese grounds it is 
said that the plaintiffs were not entitled to 
khas possession. ` 

As regards the first of these contentions 
we find that there is no indication in the 
record that at any time till now ` was the 

, contention ever rased. The judgments of 
‘the several Courts satisfy us on this point. 
We do not think we should allow this con- 
tention to be raised at this stage. 

As regards the second contention it was 
first put forward in 1926, when the case 
came on before the lower Appellate Court 
on the second occasion, and there is-no in- 
dication anywhere that the defendants at 
any time before that took their stand on 
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this contention. The saleby Ram Charan 
to Abuali and Salimuddi was by two koba- 
las. By the kobala of 1306 he sold one plot 
of land and by the kobala of 1308 he sold 
three plots and 8 annas share of each of two 
other plots. The holding of Ram Charan 
since then consisted of two plots and a half 
of another plot. It has been argued that, 
as the holding consisted of an undivided 
share of the plote, if was not a holding 
within the meaning of the Bengal Tenancy 
Act and so s. 87 has no application to the 
case. This question, as we have said, was 
never raised at any time during the first 
pix - years of the suit, and as it is not a 
pure question oflaw but depends on an 
investigation into facts as to whether the 
shares of the two plots were in fact, divided . 
or undivided, it should not have been al- 
lowed to be raised by the lower Appellate 
Court. The kobala Ex H by which the 
defendants purchased from. Ram Charan 
militates against the appellants’ conten- 
tion inasmuch as it describes the tenancy as 
lying within specified boundaries and 
divided off from ‘the surrounding lands. 
In one of the boundaries of plot No. 2 in 
that document is mentioned the purchased 
joie land of Abuali Sircar, On the ma- 
terials before us we are not able to say that 
the defendant has made out a case that 
the landa of the tenancy of Rs. 3. that was 
left to Ram Oharan did not comprise a 
holding as understood in the Tenancy Act. 
As regards the third ground, we have 
examined the dakhilas and the evidence 
relating tothe alleged recognition of the 
purchase of Abuali and Salimuddi and we 
see reason to differ from the view which 
the Courts below:have taken, namely, that 
two new tenancies were created on divi- 
sion of the earlier one of Rs. 5-8 0. What- . 


ever irregularity there may have been in 
-this sub-division it is clear that it has been 


fully acted upon. Moreover the plaintifs 
having executed the agreement of 1318 
under which they were holding plot.No. 
1322 are not competent to -urge that the 
old tenancy of Rs. 3 8-0 still subsists; | 
As regards the fourth contention, the 
authority cited on behalf of the appellants 
is the case of Eammesh Chandra Mitra v. 
Daiba Chandra Das (1). That case, however, 


‘did not actually decide that there may not 


be abandonment apart from the terms of 
of 8.87 of the Bengal Tenancy Act. That 
the provisions of the section are not ex. 
haustive have been laid down in a large 


(1) 78 Ind. Cas. 497; 28 O.-W..N. 602; 399 O, Lads. 


.356; A. T. R. 1924 Oa). 900 


hang 


t 
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(2), Matookdhari Shukul v. Jugdip Narain 


Singh (3), Pran Krishna Saha v. Mukta 


Sundari Dassya (4) and Priyanath Matter 
v. Anath Nath Dev (9). The question, how- 
‘ever, does not arisein view -of the opinion 


we have expressed on the other contentions. 


The land which forms the subject-matter 
-of the suit is not the homestead of the 


findings of fact arrived at by the two 
Courts below it is impossible for the de- 


-fendants to resist a. decree for khas posses- 
‘gion, to the extent of the, plaintiff's 8 annas 


share. "LN 
The appeal, therefore, ia dismissed with 
costs. OPEP ; 
A. Appeal dismissed. 


. (2) 40. W, N. 493. . 
r (3) 28 Ind.: Oas. 343; 19 C. W.N. 1319; 210.L. J. 


261. 
| (4) 21 Ind, Cas. 544; 18 O. L. J, 193. 
S 37 Ind. Oas. 942. - 
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CALCUTTA HIGH COURT. 
‘APPEAL FROM. INSOLVENOY J €RISDIOTION No, 1 
oF 1929. 
| April 11, 1929.' 
`- , Present;—Bir George Olaus Rankin, Kr., 
Ohief Justice and Justice: Sir Charu 
Ohunder Ghose, KT, 
SAILENDRA KRISHNA ROY Anp 
OTHERS—APPELLANTS 
versus 
RASHMOHAN SHAHA AND OTHERS 
RESPONDENTS. 


Presidency Towns Insolvency Act 


| d of 1909), -s. 
$6—' Greditor who has, proved his de 


Ü, whether in- 


.cludes creditor whose proof has not been admitted. 


The expression ‘a creditor: who has proved his 


‘debt’ in s. 36 ofthe Presidency Towns Insolvency 


Act means a creditor who has lodged proof of his 


- debt, not necessarily acreditor whose proof has been 


dmitted. 
i In re Abdul Samad (1), dissented from. 


Appeal against an order of Mr. Justice 


"Pearson, dated the 5th December, 1928. 


PIN 


Mr; Justico Pearson refusing : to. 
SNG LA MENE 


Mr, B. K. Ghose (with him Mr. N. C. 
‘Chatterji), for the Appellants. 

Mr. S. M. Bose (with him Mr. J. N. 
-Majwmdar), for the Respondents, 

l JUDGMENT. 

Rankin, C. J.—This case arises out 
of an order made by my learned brother 
interfere 


to oe 
> bam fhe g. 


- 
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body of decisions. amongst: which may be 
‘mentioned Samujan Roy v. Munshi Mahaton 


‘defendants, which we are told is at &dis-'' 
tance from the place, and itis used only - 
‘for the purpose of keeping cattle. On the 


* 
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with an order made by the Registrar in 
‘Insolvency, refusing to review an order 
made by him for the attendance of certain 
persons to be examined under s. 36 of the 
Presidency Towns Insolvency Act III of 
1909. The merits of the case and the 
necessity for holding the enquiry proposed 
Beem plain enough ; but the point which is 
relied upon on behalf of the appellant is.a 
technical point. E 
Bection:36 begins in the way :— 

The Oourt. may, on the application of 
\the Official Assignee or of any creditor who 
has proved his debt, at any time after an 
order of adjudication has been made, 
‘Summon before itin such manner as may 
"be prescribed, the insolvent or any person 
.known or suspected to have in his possés- 
“Blon any property belonging to the insol- 
vent, or supposed to be indebted to the 
insolvent or any person whom the Oourt 
may deem capable of giving information 
‘respecting the insolvent, his dealings. or 
property; and the Oourt may require. any 
.Such person to produce any documents in 
his custody or power relating to the insol- 
vent, his dealings or property." 

On that it appears that this insolvency ‘is 
a very old one, the order of adjudication 
having been made on the 9th August, 1921, 
The creditor on whose application the 
order was made, in the form prescribed for 
affidavit and proof of debt had proved his 
debt about 7 years ago. Various things 
happened. He was treated as a creditor 
whilecertain negotiations for composition 
were going on, he was a member of the 
committee of inspection and so on. It 
does not appear that r.250f the Second 
Schedule of the Presidency Towns Insol- 
vency Act has been complied with by the 
Official Assignee and it further appears 
that so far as the Insolvency Rules of the 
Court go, no time is limited within which 
the Official Assignee is obliged to comply 
with the provisions of that Rule. The 
Official Assignee does not question .the 
proof of debt, but the proof of debt itself 
is not formally and in writing admitted. 
In these circumstances it is said that the 
phrase “creditor who has proved his debt" 
in s. 36 does not include this creditor 
because it is said that until the claim is 
formally admitted, the creditor is not a 
creditor who has proved his debt. That 
proposition is laid down in the decision of 
Mr. Justice Greaves in In re Abdul Samad 
(1) and the learned Judge definitely holds 
o ae Cas. 468; 26 C. W. N. 744; A. L.R. 1923 
Bi. ec ET 
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that the phrase “a creditor who has proved 
his debt' means not merely a creditor who 
has lodged proof of his debt but a creditor 
whose proof has been admitted by the 
Offieial Assignee under the provisions 
contained in s. 25 of the Second Schedule of 
the Insolvency Act.” Iam of opinion that 


the decision of Greaves, J., is erroneous 


and ought not to be adhered to. The ordi- 
nary meaning in bankruptcy of “a creditor 
who has proved his debt" is a creditor who 
Has done all that the Act requires the 
creditor to doand in the Second Schedule 


of-the English Act this is made perfectly 
clear, because the.seéohd rule of the Second ` 


Schedule says that “a debt may be proved 
by delivering or sending through the post 
. ih.& prepaid letter to the Official Receiver 
or if a trustee has been appointed, to the 
trustee, an affidavit verifying the debt.” 


When the creditor has done that, he is 
said to be a creditor who has proved his. 
debt. Whether the proof is admitted or 


not is a question entirely different from the 


question whether the creditor who has done. 


his part can be said to have proved. It is 
true that the language in the Presidency. 
Towns Insolvency Act has been altered and 
apparently it is a possible view that the 


raftsman was not content to copy the 
is found in the English 


language which 
Statute from which the Indian Statute is an 


abridged transcript, because it says that “a 


proof may be lodged by delivering an 
affidavit verifying the debt.” Atthe same 


time it has to be remembered that the 


phrase “a creditor who has proved his debt” 


is to ‘be regarded in the light of the context. 


We find for example s. 48 of the Act, says: 
“with respect to the admission and -rejec- 
tion of proofs and other matters referred 
io in the Second Schedule, the rules in that. 
Schedule shall be observed." It is clear 
that’ proof is one thing. and admission or 
rejection is another and I am not prepared 
to hold that it is a reasonable construction 
of the language to deny to the phrase ''g 
creditor: who has proved his debt’ its 
ordinary English meaning. If the debt 
has been proved, then in that case the 
question may arise ata meeting of creditors 
Whether, by reason of the provisions of the 
First Schedule, the creditor's proof 
has been admitted or has not 
been admitted for the purpose of vot- 
ing. But here we are asked to hold 
that a creditor has not proved his debt at 
áll "unless* and. until..the; Official Assignee 
under: the: rules has - admitted the ‘proof 
for the purpose of dividend. There i8'ic 
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question about this creditor's right. The 
creditor has complied with the formalities 
set forth and has given the required proof. 
of debt. The point taken is not made out 
and, in my opinion, this appeal must be dis- 
missed with costs. | | 
` C, C. Ghose, Je—l]l agree. 

A. | Appeal dismissed. - 


, CALCUTTA.HIGH COURT.. . 
APPEAL FROM APPELLATE DEOREE No. 597. / 
| or 1997. " 
March 5, 1929. eL 
Present: —Mr. Justice Jack and Mr, 
Justice Mitter. ` 
ABHOYA OHARAN SEN AND» OTHERS. 
—PLAINTIFFS—APPELLANTS : 
versus ` | 
HEM CHANDRA PAL AND OTHERS 


..... —DEFrENDANTS— RESPONDENTS, 

Landlord and tenant —Suspension of rent— Partial 
dispossession of tenant—Lump rental—Doctrine ‘of - 
suspension, applicability of—Dispossession’ from - 
small area—Rent, whether- totally suspended—Equity 
of the rule. 

Where the rentalis lump rentaland there is dis- 
possession from a portion of the demised premises, 
however small that portion may be, such disposses- 
sion is to be regarded asan eviction ofthe tenant 
from -the entire premises and, therefore, there should 
be atotal suspension of rent. [p. 654, col 2.]. 

Though this rule may operate harshly in indivi- 
dual cases itis desirable to follow a definite rule 
than ‘to be guidedby considerations of hardship‘in 
individual.cases. |p. 657, col. 1.] 

. Katyayant Debi v. Udoy Kumar Das (1), reliedon.. 

| Rutherford v. Richardson (13) and Sajjad Ahmad 
Chaudhury v. Trailakhya Nath Chaudhury (14) and 
other cases referred to.. 

_ Observations in Susil Kumar Biswas v. Rajani 
Kanla Chakrabutty (9), dissented from. n 

Appeal against a deeree of the Second 
Additional District Judge, Dacca, dated the 
4th of October, 1926, reversing ‘that 
of the Subordinate Judge, Fourth Oourt 
Dacca, dated the 11th of December, 1924. 

Messrs. Brojo Lal Chuckerbutty, Gunada 
Charan Sen and Bimal Chandra Das Gupta, 
for the Appellants. E 

Messrs. Jogesh Chandra Roy, ‘Rajendra 
Chandra Guha and Prokas Chandra Majum- 
dar, for the Respondents. u 

"=~ JUDGMENT, - - 

Mitter, J.—This isan appeal by’ the 
plaintiffs from a decision of ‘the’ Second 
Additional “District Judge of Dacca, dated 
the 4th October, 1926, reversing the decision 


i] 


of the Subordinate Judge, Fourth - Court; 
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of the same place, dated the 11th December, 
1924. | 


' The suit out of which this appeal arises 
was brought for recovery of rent with ceeses 
and damages after apportionment in respect 
of a sikmi taluk more fully described here- 
after. The rent sued for was for the years 
1323to 1326 B.S. The plaintiffs’ case, as stated 
in the plaint, is this. The previous proprie: 
tors of Touzi No. 315 of the Dacca Oollecto- 
rate having defaulted in the payment of 
the Government revenue, the mehal was 


sold and purchased by one Prosonna: 


Coomar Sen, in the year 1287 B. 8, Proson- 
na Coomar took possession of the property 
in due course and thereafter created two 
tenures by registered pattahs—one in favour 
of Nanda Coomar Dütt on the 21st Baisakh 
1289 B. 8., and the other in favourof Srish 
Chunder Das in the year 1290 B. 8, With- 
in this zemindari, there;jhad previously been 
in existence & tenure in respect of which 
the present suit has been instituted which 
was a sikmi taluk of the name of Jagaban- 
dhu, Raj Chunder and Raj Coomar Pal and 
which carried, according to the arrange- 
ment between,the proprietor and the tenure- 
holders,a rent of Rs. 415 per annum. The 
main defence of the defendants Nos. 1 to 6 
who along with others are the holders of 
this tenure is that the plaintiff8 are not 
entitled to get any rent as they (defendants) 
have been dispossessed from a portion of 
the demised premises, Their case is that 
they were dispossessed from about: 60 
bighas of land by Prosonna Coomar Sen 


» who had leased. out the identical chuks. 


which are covered: by these 60 bighas ‘to 
Nanda Ooomar Dutt and Srish Chunder 
Das as stated above. The Court of first 
instance gave a partial decree to the plaint- 
‘ iffs. On appeal, the lower Appellate Court 
has dismissed thesuit in its entirety. ` -> 

The findings of fact on which the lower 
Appellate Court hasrested its decision may 
be briefly summarised as follows :—They 
are (1) that therecan be no doubt on the 
facts on the record that Prosonna Ooomar 
Sen dispossessed the tenure. holders and 
that he took khas possession of some of the 
' Jands of the taluk in question and settled 
them with. Nanda Uoomar Dutt and Srish 
Ohunder Das; (2) that thereis no dispute 
that the thak chukajNos. 42, 43 and 90 which 
are included in the sikmi patta Ex. A (4) 
were included in the pattahs granted by 
Prosonna to Nanda and Srish and (3) that 
Prosonna's conduct was wholly mala fide 
and that he deliberately dispossessed the 

gikmidarsirom a.consideration portion .of 
| 4 A. " 
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the tatuk. On these findings, the lower 
Appellate Court came to the conclusion that 
the defendants were justly entitled to a 
Suspension of the entire rent till they are 
restored to possession of the dispossessed 
lands, since they had been wrongly and 
deliberately dispossessed by Prosonna from 
those lands. The consequences of the act 
of Prosonna in sub letting the tenure to 
Nanda and rish will affect the plaintiffs 
who standinthe shoes of Prosonna, they 
having purchased Prosonna's interest in 
the zemindart on the 2nd Aghrayam 1304 
B. S., by a deed of sale. In this view, as 
has already been stated, the plaintifis’ suit 
was dismisssd by the lower Appellate 
Court. 

A second appeal has been taken to this 
Oourt on behalf of the plaintiffs and the 
main argument addressed before us by 
theirlearned Advocate has been that the 
lower Appellate Court is clearly in error 
in not allowing apportionment of the rent 
as the defendants have been dispossessed on 
the findings from a very small quantity of 
about 60 bighas of land out of avery large 
area of 2,500 odd bighas and that, in equity, - 
the plaintiffs are entitled to get a propor- 
tionate rent for the area which is still in the 
possession of the; defendants—that is, the 
entire area covered by the patta Ex. A (4) 


‘less the 60 bighas from which they have been 


dispossessed. There is no question that, 
in the present case, the rental is a lump 
rental and it cannot be said that the rent 
isnot chargeable on every bit of land co- 
vered by the lease. In these circumstances, 
the respondents contend that the decision 
ofthe lower Appellate Oourt is right, hav- 
ing regard to the principle of the decisions 
which have been almost uniform in this 
Court—namely, that, where the rental is 
lump rental and there is dispossession from 
a portion of the demised premises—however 
small that portion may .be, such disposses- - 
sion is to be regarded as an evictionof the 
tenant from the entire premises and, there- 
fore, there should bea total suspension of 
rent, The respondents have further relied 
on the recent pronouncement of their Lord» 
ships ofthe Judicial Committee of the Privy 
Oouncil in the case of Katyayani Debt v, 
Udoy Kumar Das (1). The appellants, on 
the other hand, have relied on certain ob- 
servations made in a recent decision of this 
Court where it was said that their Lordshipa 
of the Judicial Oommittee did not intend 


(1) 88 Ind. Cas. 110; 52 I, A. 160; 52 C. 417; 30 O. W. 
N.1; A.1.R. 1925 P. 0,97; 22A, L. J. 751; L, R. € 


A, O, 140 (P, 0), 


t 
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to lay down the broad proposition that there 
Should be suspension of rent in every case 
where there was dispossession of the tenant 
from the demised premises if the rental 
was &lump rental. It becomes necessary, 
therefore, to examine the two contentions 
carefully. 

It appears to me that the weight of 
authority ison the side of the contention 
raised on behalf of the respondents. So 
far back as the year 1869 in the case of 
' Gopanund Jha v, Lalla Gobind Pershad (2), 
Bir Barnes Peacock, O. J., referred to the 
following statement ofthe law in this be- 
half in Bacon's Abridgment, Title Rent (M): 
“Where a lessor enters forcibly into part of 
ihe laud,thereare variety of opinions whe- 
ther the. entire rent shall not be suspended 
during the continuance of such tortious 
entry and it seems to bs the better opinion 
and the settled law at this day that the 
‘tenant is discharged from the payment of 
the whole rent till he be restored to the 
whole possession, that no man may be en- 
couraged to injure or disturb his tenant in 
his possession whom by the policy of the 
law he ought to protect and defend". This 
principle was followed uniformly till the 
decision of the case of Dhunpat Singh v. 
Mahomed Kazim Ispahani(3). In that case, 
it was stated by the learned Judges that 
the principle to be gathered from the earlier 
cases was that, even if the landlord dispos- 
sessed the tenant from a portion of the 
demised premises, thereshould be no ap- 
portionment of the rent—the whole rent 


" being equally chargeable on every part of 


the -land demised. This principle was 
given a further extension in the case of 
Harro Kumari Chowdrani v. Purna Chand- 
ra Sarbogya (4), where Sir Francis Maclean, 


J.,and Mr. Justice Banerjee applied the - 


principle toa case where the tenure was 
held under a lease which reserved the rent 
at a certain rate per. bigha. The learned 
Ohief Justice thought this conclusion was 


justified on the principle laid down in the 
English. and Indian cases referred to in the 


case of Dhunpat Singh v. Mahomed Kazim . 


Ispahani (3). This decision was followed 
by Mr. Justice Ashutosh Mookerjee and Mr. 
Justice Oarnduff in the case of Surendra 
Nath Guha v. Kali Kant Seromani (5). It 
must be said, however, in view of the deci- 


sionin Katyayani Debi v. Udoy Kumar 


(2) 12°W. R. 109. 

3) 24 C. 296. . 
(4)980.188. . .. . 
49) 14 O. W. N. 207 (Notes). 
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Das (t) in which their Lordships of the 
Judicial Committee said that the principle 


could not be extended to & case where the 
rent was paid at so much per bigha that 


. this decision of Maclean, C. J., and Banerjee 


J., in the case of Harro Kumari Chowdrani 
v. Purna Chandra Sarbogya (4) cannot now 
be regarded as good law. For the first 
time, it appears to me that a dissenting note . 


- was struck inthe case of Annada Prosad 


Mukhopadhya v. Mathura Lal Nag (6) in 
which Mr. Justice Chitty questioned as to 
how far the technicalities to be found in the 
English Law should be allowed to affect 
the relationship of landlord and tenant in 
this country. Even after this decision, 
the course of authority has been in favour 
of the view that there should be an entire 
suspension of rent in case of dispossession 
by landlord from the demised premises 
In 19]9 the case 
of Manindra Chandra Nandi v. Narindra 
Chandra Lahiri (7), Mr. Justice Fletcher . 
with whom Mr. Justice Cuming concurred 
held, following the decision in Neale v. 
(8) that “where the landlord 
having let outa portion of a land to an 
earlier lessee lets it out again to a subse- 
quent lessee and fails to deliver to the sub- 
sequent lessee possession of the eritire land 
leased to him, the entire rent is suspended.” 
Mr. Justice Fletcher pointed out in that 
case that the decision in Neale v. Mackenzie 
(8 had always been considered as good 
law, and, with reference to the argument 
that the decisions of the English Courts’ 
should not be applied to the system of law 
in this country, the learned Judge said 
this: . "But the rule that rent is suspended 
on account of the dispossession of the tenant 
by the landlord from a portion of 
the holding has been recognised in a num- 
ber of cases in this Oourt and, in my 
opinion, it is not open to question now.” -It 
was in this state of the authorities that the 
matter came up for consideration before 
their Lordships of theJudicial Oommittee in 
the case of Katyayant Debi v. Udoy Kumar 
Das (1) to which reference has already 
been made and Lord Salvesen in delivering 
the judgment of their Lordships said: 
“The doctrine of suspension of payment 
of rent where the tenant has not been put 
in possession of part of the subject leased, 
has been applied where the rent was a 


„O? Ind. Cas. 123;13 O.W. N, 705; 9 O. L. J 


(7) 52 Ind. Cas. 13: 46 O- 956; 23 O. W. N. 585. 
(8) (1836)1 M. & W. 747; 46 R. R. 478; 2 Gale*174; § 
L, J. Ex, 263; 150.. R, 635. .- 
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jump rent for the whole land léased ‘treated ‘tions difficult to reconcile with the obiter 
as an indivisible subject.” It seems to më dicta of the learned Judge in Susil Kumar 
that these observations recognise the rule Baswasv. Rajani Kanta Chakrabutty (9). 
laid down by the Indian decisions that The later authorities to which reference 
where the rent is fixed in a lump there may be made are the decisions of Page and 
would be suspension of rent on the ground  Mallik, JJ., in the case of Dhirendra Nath 
of. dispossession of the tenant by” the Roy, v. Bhabitarini- Debi (11), where the 
landlord from a part of the demised learned Judges were in favour of the view 
premises. In the case of Susil Kumar of total suspension of rent in cases of dis- 
Biswas v. Rajani Kanta Chakrabutty.(9), possession from part of tenancies carrying 
Mr. Justice Bepin Behary Ghose and Mr. lump rentals and of Greaves and Cuming, 
Justice Roy expressed the opinion that JJ., in the case of Suresh Chandra Samad- 
these observations of their Lordships of dar v.Mathura Nath Gain (12), where the 
the Judicial Committee were no authority . same view was adopted. Reference may 
for.the proposition that there should not also be made in this connexion to an 
be.any apportionment in every case of dis- unreported judgment of this Court in 
possession by the landlord of the tenant Appeal from Appellate Decree No. 2361 of 
from a part of the demised premises where 1927* [Mahim Chandra v. Karamali] 
the rent was a lump rental. With great which was delivered by me sitting singly 
respect.to these learned Judges, I should on a review of the authorities and in which 
say.that-it is difficult to read the decision I came to the conclusion that the decisions. 
of the Judicial Committee in the way, of their Lordships of the Judicial Com- 
these learned Judges seem to have read mittee ofthe Privy Council in the case of 
it. It appears to me that there would be  Katyayani Debi v. Udoy Kumar Das (1). 
no point in their Lordships .of the J udicial laid down the rule of suspension of rent . 
Committee referring to the law in this in cases of lump rentals. This decision of 
behalf unless they intended to lay down mine alluded to above which : was 
that that was a view from which they did given on the 10th September, 1928, was ap- 
not.dissent, even if they did not actually pealed from.under.the Letters Patent and 
&pprove the rule. Thus it seems to me it has been affirmed—the ‘appeal having 
that, the Privy Oouncil was really laying been summarily dismissed by O. O. Ghose 
down the rule that there isto bea distinc- and Mallik, JJ., on the 8th J anuary, 1929. 
tion.between the two classes of cases and it appears, therefore, on & review of the 
that, in the case of lump rental, the rule cases to which reference has just beén 
of suspension should be applied and, in the made that the learned Additional District 
case where the rent isso much per bigha, Judge has taken the correct view of the law. 
the rule has no application. Itisto benoticed jn this behalf. 
also that the observations made by B.B. Ghose It has been argued, however, on behalf 
and Roy,. JJ., in the case of Susil Kumar of the appellants that the- facts in the 
Biswas v. Rajani Kanta Chakrabutty (9) present case do not give rise to the legal 
were not necessary for the decision ‘of that inference that there has . been such dispose 
case; for, in that case,. the rental was a: session by the landlords as to attract‘ the 
rental. of so much per bigha and the operation of this rigid rule. It is said 
observations made therein are obiter dicta that Prosonna& was-a- revenue purchaser and 
and cannot prevail against the concurrent that, ashe had not in his possession the 
decisions in a large number of cases begin- sint patta, ib cannot be presumed that 
ning with. the case decided by Peacock, the subsequent settlement of some chucks’ 
C. J., in 1869., It is also to be noticed with Nanda and Srish was done with the 
that, in an earlier case, Mr. Justice "Bepin deliberate intention of depriving the defen- 
Behary Ghose said this: "It is true that dants of certain lands of their tenancy. 
the rule of suspension of rent on accountof: The, answer, as given by the learned | 
. eviction by the landlord of the tenant from & District J udge, is- that it. was quite easy 
portion of the demised premises has been. for Prosonna to discover after his purchase 
adopted in.this Court ina series of cases at the revenue sale what lands were-covered . 
and it is too late to question the adoption of by the patta’ which was” granted to the’ 
that rule in.our Court now." [See Biseswar defendants. It is also a significant fact in 
Sarkari gv. Kali Charan Ash(10)]—observa-. (11) 119 Ind. Cas. 297; Ind. Rul (1929) Cal: 777; 


118; 310. W: N.990; A.I: R.1927 33 0. W. N. 367; A LR. 1929. Cal. 395. 
Ou : on ns (12) 90 Ind. Cas. 47; 42 C. L. J. 66; A. I. R.1925.Cal, 


al. 7 
(10) 94 Ind, Cas, 418; 44 O. Eid: dins. ASIA kasah 1187. d obs 
Qal 9 =. “Since reported as 119 Ind, Gas, lài— ~ Bide | ] 
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this case which has been found by both 
ihe Courts below that no rent has ever been 
realised by the plaintiffs from the defen- 
dants. The Subordinate Judge at page 3, 
line 40 of the printed paper book in .this 
case states that no rent was ever realised by 
the plaintiffs from the defendants after 
their purchase. 

It has been next argued on behalf 
of the appellants that the rule of law 
indieated above seems to operate harshly 
on the plaintiffs in this case for, while the 
defendants are in. possession of a large 
tract of land and aré making profits out of 
it, it is sheer injustice that the plaintiffs 
should be deprived of rent in respect of 
the portion which is in the possession of 
the defendants. In these cases, the rule 
which is followed is that the landlord must 
secure to the tenant quiet enjoyment of 
every part of the demised . premises. It 
does not matter in the least that the area 
from which the tenant has been dispossess- 
ed is & small area. The law does not 
encourage a landlord to dispossess the 
tenant from land in respect of which he 
has been granted a lease by letting it out 
again toa.third person after the original 
demise had been effected. It may opperate 
harshly.in individual cases. But it is 
always desirable to follow a definite rule 
rather than to be: guided by considerations 
ef hardship in individual cases.. As is 
pointed out in another connection- by Lord 
‘Birkenhead . in” Rutherford v. Richardson 
(13) it is undoubtedly true that it is even 
better that some slight degree of injustice 
should be done in an individual case. than 
‘that the Courts should abandon the sure 
anchorage of a dependable rule. Once 
you begin to deviate from the rule on 
the ground that the area from which dis- 
possession by the landlord has taken place 
is a small area, you wil not know where 
to stop. Inthe absence of any equity to 
apportionment the rigid rule has always 
been adhered to. The true principle which 
should guide us in cases of this kind ig 
that laid down by the learned Chief Justice 
in å case to the decision in which 1 was 
also a party. The learned Ohief Justice 
said:—“But the doctrine of suspension of 
rent depends solely on this that the rent 
due is an entire rent in respect of the land 
demised. If, therefore, the tenant is not 
given. occupation of the whole of the land 
demised.the landlord has no right to the 
entire rent and unless he has.a right or 


13) (1923) A. O. Lat p. 5; 92 L.J. P. 11281, T. 
390, A S, J, 78; 39 T. L, R. 42, ' 
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some equity to an apportionment he can 
recover nothing on the contract. But the 


whole basis of the doctrine is that the rent 
due is an entire sum," Sajjad “Ahmad 


- - 


Chaudhury v. Trailakhya Nath Chaudhury 


(14). In this. view I am. of opinion. that 


the decision of the lower Appellate Oourt 


1s right and that it must be affirmed, 

In final reply, the learned Advocate for 
the plaintiffs-appellants raised “the ‘point 
that whatever our decision might be with 
regard to the recovery of rent, it ought 
not to affect the right of the plaintiffs ‘to 
recover cesses from the defendants. This 
point was not raised in either of ‘the 
Courts below; nor was it raised in the 
opening of the case before us; and it 


would not be right at this stage to allow 


this large question to be raised in reply. 
We, therefore, do not allow the point to be 
raised. 
The result is that the appeal fails. and 
must be dismissed with costs. . : - ^ 
Jack, J.—I agree. 
Appeal dismissed. 


- A, : 
(14) 116 Ind. Cas.375; 55 0. 464: .Ind.,Rul. (1929) 


Cal, 417; 32, C. W. N. 472; A. T. R.1928 Cal, 479. 


CALCUTTA HIGH COURT, ` 
APPEAL FROM APPELLATE DEOREE 
No. 455 oF 1927... 

February 6, 1929. 

Present :—Mr. Justice Jack and 
" Mr. Justice Mitter, | LS 

c RAM KRISHNA SARDAR-—APPELLANT 
UC versus ND 
SREE KANTA MONDAL AND OTHERS . 


— RESPONDENTS. TM 
` Specific performance—Suit to enforce ‘specific 
berformance—Strangers to contract, whether proper 
parties, : : 

The rule that a person who is a stranger to the con- 
tract isnot a proper party toa suit for specific per- 
formance of the said contract, isonly a rule. of con- 
Hcr time There are exceptions tothe rule. '[p. 658, 
col 2. 4 

A agreed to sell a jama standing in his name to B. A 
and his son C subsequently sold a portion of the jama 
toD. lnasuit by Bfor specific porformance againsb 
4, Cand D,C pleaded that ashe was not claiming 
under A, he was not a properparty and tho suik 
was not maintainable against him: oo 

Held, that it was essential that the question .whe- 
ther C was interested inthe subject-matter of the 
contract or not should be' gone into and decided and 
that that decision could only be arrived at efiectually 
in the presence of C.and C- wasa necessary and pro- 
per party tothe suit. [p. 659, col. 2. ^e .: i 
- Mokund Lall v. Chotay Lall (1) and Luckumsey 
Qokerda v. Fazulla Cassumbhqy (2), referred to i 


658 
Appeal against a decree of the Fourth Ad- 
ditional District Judge, 24-Perganas, dated 
the of 24th August, 1926, affirming that of 
the Munsif, Third Court, Basirhat, dated the 
:28th of November, 1924. 
Messrs. Rupendra Coomar Mitter and 
Khitindra Nath Bose, for the Appellant. 
Mr. Santi Coomar Ray Choudhury, for 
the Respondents. 
li JUDGMENT. | 
Mitter, J.—This is an appeal in a 
suit for specific performance of a con- 
tract. The facts, on which the question 
of law raised by this appeal depends lie 
within a short compass. 
the defendant No. 1 held a jama of Rs.5 
for 24 bighas of land under the superior 
landlords Ramsebak Sana and others, 
contracted to sell this jama to the plaintiff 
for a sum of Rs. 250 on the 29th Magh 1329 
B.S. and executed a bainama after taking 
an advance of Rs. 85. He promised further 


to execute a deed of sale within 14th - 
Chaitra 1329 B.S. He, however, failed to. 


perform his part of the contract notwith- 
standing répeated requests from the 
plaintiff and instead of performing the said 
contract, he as the plaintiff alleged in his 
plaint, joined with hisson—the defendant 
No. 2 who is the appellant in this Court in 
selling one bigha out: of the 23 bighas 
ofland in suit with the defendant No. 3. 
The present suit had consequently to be 
instituted by the plaintiff, The defendant 
No. 1 died during the pendency of the 
suit in the ‘primary Court, The main 
contention of the defendant No. who is 
ihe appealing defendant was that as he 
was claiming under a title different from 
that of his father—the defendant No. 1, 
the suit jor specific performance and for re- 
covery of possession of the disputed land as 
against him was not maintainable, and that 
he had been improperly joined in the suit. 
This objection was taken in the Court of 
first instance; but the Munsif negatived 
it and decreed the plaintifi’s suit against 
the defendants Nos. l and 2 and dismissed 
the claim for khas possession as against the 
‘defendant No. 3 on the ground that he took 


bis lease without notice of the contract for 
sale in favour of the plaintiff. The plaint- 


iff, it was ordered by the decree was to get 
khas possesion of 1$ bihgas of land and, 
with regard to.the remaining one bigha 
"leased out to the defendant No. 3, the suit 
for khas possession was dismissed and the 
plaintiff was declared entitled torent. The 
Oourt of first instance found that the land 
‘belonged to the defendant No, 1 and that 
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he was competent to enter into the contract . 
for sale. “On appeal to the lower Appel- 
late Court, the learned District Judge 
affirmed the finding of the trial Court on 
the question of fact as to the plaintiffs 
title and also held that the objection of the 
defendant that the suit was bad for multi- 
fariousness or misjoinder of parties and 
causes of action must be overruled, as hav- 
ing no substance in it. 

. A second ‘appeal has been preferred to 
this Court by the defendant No. 2 and the 
main contention advanced by the learned 
Advocate for the appellant is that, as the 
defendant No. 2 was claiming under afdis- 
tinct title to that of his father, the suit was 
not maintainable as against him and that he 
ought either to have been dismissed from 
the suit or that the suit should have been 
dismissed a3 against him. In support of 
this contention, reliance has been placed on 
several decisions both of the Hnglieh 
Court of Ohancery and of the Indian Courts. 
It is argued that the general ruie is that 
a person who isa stranger to acontract is 
not & proper party to a suit for specific 
performance of the said contract. It may 
be conceded that that is the ordinary rule 
as it founded on the ground of convenience, 
But here the plaintiff's case being that the 
defendant No. 2 in conjunction with his 
father—the defendant No. 1, set upa title in 
himself to a portion of the property contract- 
ed to be sold, in those circumstances, the 
ordinary rule, in my opinion, has no appli- 
cation to the facts of the present case, This 
case really resembles the case which was 
before this Court, namely, the case .of. . 
Mokund Lall v. Chotay Lall (1). It was ' 
pointed out by Mr. Justice Romesh Ohandra 
Mitter that the plaintiffin that case “' charg- 
ed the defendant No.1 with having resorted 
to certain devices in concert with the de- 
fendant No. 3 to defeat his rights arising 
out of the contract under which he was 
suing; he called the defendant No. 3 a 
mere benamdar and there was no admission 
on the face of the plaint orin the plaintiff's 
case that the defendant No. 3 had a 
Beparate or dietinet interest from that of the 
defendant No, 1," That was the ground on. 
which the English cases to whieh I will 
presently refer and the case of Luckumsey 
Ookerda v. Fazulla Cassumbhoy (2) on 
which reliance was placed were distinguish- 
ed by Mr. Justice Mitter, | 

The first case relied on is the case of 


W 10 O. 1061, 
" (2) Š D. 177, 


et,v. 
SEAT 
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. De Houghton v. Money (8) in which it was 


admitted by the plaintiff that there was a 
conveyance in favour of Money, but it was 


said that the conveyance was executed under, 


such circumstances as would make it a 
voidable one. Similarly in the case of 
Luckumsey Ookerda v. Fazulla Cassumbhoy 
(2) it was distinctly .admitted by the 
plaintiff thatthe third party who was nota 
party to the contract had a distinct interest. 
The position taken up by the plaintiff in 
the present case as appears from his alle- 
gations in the plaint issimilar to the 
position of the plaintiff in the case of 
Mokund Lall v. Chotay Lali (1). It has 
been argued by the learned Advocate for 
the appellant that the defendant No. 2 set 
up a case of distinct interest from that of 
, his father. But it is plain that the case 
of the plaintiff does not rest upon the 
defence set up. The application of the 
ease of De Houghton v. Money (3) to the 


present case, as contended for by the. 


appellant, could not be justified seeing 
that in that case, the plaintiff himself 


distinctly alleged in the plaint that the 


third party who was not a party to the 
contract had a distinct interest in the land 
contraeted to be sold or conveyed. Mr. 
Justice Pigot who delivered a separate 
judgment in the case of Makund Lall v. 
Chotay Lall (1) also pointed out that “it 
does appear tome that the point at which 
the rule in De Houghton v. Money (3) would be 


applicable would not be reached in that. 


case. The question: ‘ Are not the first 
and third defendants identical and that 
question in itself, if answered in -the 
affirmative, as it has been, precludes the 
‘application of these cases," Reliance has 
also been placed on another decision of the 


Eoglish Court, namely, the case of Tasker 


v. Small (4. There what was contracted 
to be sold was the equity of redemption in 
& certain estate on which there was a 
. previous mortgage and it was held, as is 
pointed out by Fry, L.J. that the mort- 
gagee was not a necessary party in the suit 
for specilie performance. Whatever the 
rule of the Court of Ohancery might have 
“been in early times, that rule, as Lord 
Justice Fry points out in his treatise on 
Specific Performance of contracts at para. 
175, has been considerably modified by the 
49th section of the Ohancery Procedure 


Act of 1852. The learned author remarks:<~ ` 


(3) (1867) 2 Oh. 164: 15 L. T. 403; 15 W. R. 214. 
l MA ean 3 My. & Cr. 63; 6 Sim, 625; 5 L, J. Oh, 321; 
40 E. R. 848; 45 R, R..212, | 
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“In the Court of Ohancéry persons having 
adverse:or inconsistest rightsin the subject- 
matter of the suit could not be 
joined as plaintiffs; nor could a person 
who had no interest be joined as plaintiff 
with one who had. The importance of the 
doctrine of misjoinder was, however, dimi- 
nished by the 49th section of the Ohancery 
Procédure Act, 1852.” “ln some cases,” : 
says the learned author, ‘ persons claiming 
adversely might be made defendants.” 
Again, in para, 192, the learned author 
remarks with regard to the matterin hand 
as follows :—“The plaintif may unite in 
the same action and in the same statement 


of claim, several causes of action, subject to 


&power in the Oourt or Judge to direct 
separate trials of. any of such causes of | 
action. Further, the Court or a Judge may 
at any stage of the proceedings order the 
name.of any party, plaintiff or defendant, 
who ought to have been joined. or whose 
presence before the Court may be necessary 


-in order to enable the Court effectually and . - 


completely to adjudicate upon and settle all 
the questions involved in the action, to be 
added.” . It seems, to me having regard 
io the allegations in the plaint in the 
present case, that it was essential that the 
question as :to whether the defendant 
No. 2, who subsequent to the contract 
in favour of the plaintiff leased out a por- 
tion of the land to the defendant No. 3 
along with his father, was interested in the 
subject-matter of the contract or not should 
be gone, into and decided and that that 
decision could only be arrived at effectually 
in the presence of the defendant No. 2. In 
this view of the matter, Iam of opinion 
that the Courts below are right in holding 
that the defendant No. 2 was a neceasary 
and proper party to the suit. This is the ' 
only contention which has been urged in 
appeal before us and, as this contention 
fails, the appeal must be dismisssed with 
costs, : 

Jack, J.—1 agree. 

A. | Appeal dismissed, ` 


t 


“660 
‘CALCUTTA HIGH COURT. 
APPEALS “FROM ORIGINAL DaOREES " 
Nos,-14 AND 15 or 1926. | 
February 13,:1929. 
Present :—Mr. Justice: Muherji and 
p . Mr. Justice Mallik. 
AMAROHANDRA'CBAKRAVARTY | 
| —DEFENDANT—AÀEPELLANT: 
NK versas 
 'SARODAMOYEE DEBI AND OTBERS— 
—PrLAINTiFRS—BH ESPONDENTS. 
Hindu Law—Guardian—Gift by guardian of minor, 
aphether'void—A cquiescence or ratification, effect of. 
The Hindu law ‘does allow a gift even of immove- 
able property .by a guardian, just as muchas by a 
karta, for ‘the ‘benefit ‘of the estate or for necessity: 
However much a:guardian may ‘have exceeded -his 
owers, or otherwise acted improperly in his trusts, 
is acts will be rendered binding on the ward by 
being ratified or acquiesced in, by him, after he has 
attained-majority. l 
Kalu v. Barsu (1), Chetty Colum Comara Vencata- 
chella: Reddyar v. Rajah Rangasawmy . Streemunth 
Iyengar Bahadur (2) and. Ramasawmi -Aiyan v. Ven- 
cataramaiyan (3), referred to. 


Appeals against the decree of the Addi- 
tional District Judgeat Howrah in Hooghly 
dated the 3rd of July 1926, affirming that 
of the Subordinate Judge, First Oourt of 
Howrah, dated the 19th of January, 1925. 

. Dr. Jadu Nath Kanjilal and Mr. Subodh - 
Chandra Dutta, for the Appellant. "P 

Messrs: Harendra Kumar Sarbadhikari 
and Mahima Mukul Hazrah, for the Respond- 
ents.. — "E: 


‘SJUDGMENT.—These ‘two appeals 
have been preferred by the ‘defendants 
. Nos. land 2 respectively froma decree of 
the Additional District Judge of Howrah 
confirming a decree passed by the Sub- 
ordinate Judge, lst Court, of that place. 
The suit was one for partition and for some 
other reliefs with which we ‘are no longer 
concerned. The ‘claim for partition was 
based on the following 'allegations:—One 
Ganesh ‘Ohandra OChakravarty was the 
father’of the plaintiff, the defendant No, 1 
and the defendant No 2's husband Prasanna. 
The (properties in suit belonged -to 
Ganesh and he during bis lifetime de- 
sired to give one third share thereof 
to the plaintiff who was her daughter 
but being unable to carry out this wish, 
directed his sons, namely, Prasanna and 
the defendant No. 1 to do so after his 
death, that in accordance with this 
direction Prasanna, the eldest son 
during the minority of the defendant 
No. 1, andfor himself and as guardian of 
the defendant No. 1, made a gift of an 
one-third share of the properties to the 
pleinti&, The defendant No.3 is a pure 


a 
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chaser of one of the plots from the defendánt 
No. 2. .The defence denied the gift and 
also challenged its validity. i 
In S. A. No. 15. of 1927 the ‘defendant 
No. 2 isthe ‘appellant. On her behalf the 
genuineness of the transaction has ‘been 
questioned. The findings of the Courts 
below are conclusive on this question. `- ' 
In 8. A. No. 14 of 1927 in which the 
defendant No. 1 is the ‘appellant the 
validity of. the gift ‘is questioned. The 
first question that arises upon this con- 
tention is whether the ‘gift was void or 
voidable. Prasanna admittedly was the 
elder brother of the defendant No. 1 


‘and karta of the family, and the natural 


guardian of the latter, on the death of their 
father. The Hindu-law makes no distinc- 
tion between a gift ‘and other ‘kinds ‘of 
alienation. The guardian ofa minor cannot . 
give away his ward's property in charity, 
and under ordinary circumstances the‘karta 
ofa family cannot bind the other members 
of the family by making an ‘alienation in 
the nature ofa gift. But the ‘Hindu law 
does allow a gift ‘even ‘of immnioveable 
property by @ guardian, just as muchas ‘by 
a “karta, fór the benefit ofthe estate or for 
necessity. See the’ Mitakshara,  Ohap. 
J], s. 1, paras. 28 dnd 29; and Kalu v. ‘Barsu 
(1). It cannot, therefore, besaid that tha 
gift will not operate on the share ‘of the 
defendant No. 1 under any circumstancés 
or that it was altogether void. There is 


.elear authority for the proposition ‘that 


however much a guardian may have exceed 
ed his powers, or otherwise acted improper- 
ly in his trusts, his acts will be rendered 
binding on the ward by being ratified ‘or 
acquiesced in, by him, after he has attained 
majority [Chetty Colum Comara  Veneata- 
chella Reddyar v. Rajah Rungasawmy 
Streemunth Iyengar Bahadur :(2) -ànd 
Ramasawmi Aran v. Vencataramaiyan (3). 
Nothing in the shape of a justifying neces- 
sity-has been proved. in the present case, 
The true questicn, therefore, is ‘whether 
there has been ratificatcin or acquiescence. 

On the question of ratification or ‘acquies= 
cence the finding of the learned District 
Judgeisthat “some ten or twelve years 
after the execution of she deed of gift the 
provisions of that deed had actually been 
put into ‘operation ‘between the parties.” 
This finding he has erzrived at upon twa 


" 19 B, 803. 

9) 8M. I. A. 319; 4 W. R. P. C. 71; 1 Suth. P.O. J, 

437; 1 Bar. P. 'O. J. 785; 19 È: R. 552. Vade 

' (3) 6 I. À..196; 5.0, L. R. 347; 2 M. 91; 4 Sår, P. /Q, 
l = : z eme vc ] 


^ y. 421; 8 Suth. E O, J, 663 (P.O, Án 
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documents. only, viz, Ex. land Ex. 3 
which, in our opinion, do not by themselves 
lead to any such conclusion. They only go 
to indicate thatthe. defendant No, 1 knew 
- that the plaintiff held some share under a 
gift from Prasanna, and even though they 
conveyed an information to. the defendant 
No. 1 as to the guantum of that share, they 
do not show that the defendant No. 1 was 
aware that the plaintiff had got under the 
gift a half of the one-third out of the share 
of the defendant No. 1. There are we 
find other materials on the record on 
which a finding on the question of ratifica- 
tion. or aéquiescence was arrived at by the 
trial Court, but the learned District Judge 
has not dealt, with those materials or 
examined them with a view to see whether 
they would support such a finding. 

_The decree of the lower Appellate Court 
is accordingly set aside and the case is 
remanded to that Oourt to re-hear the 
appeal on the aforesaid question and then 
to. dispose of it finally. l - 

„The result is that, S. A. No. 15 is dis- 
missed but without costs, and 8, A. No. 14 
isallowed in the manner indicated above, 
costs therein being dependent . on, the 
result of the remand, 

A. Appeal No, 15 dismissed. 

l Appeal No. 14 allowed. 

: Case remanded. 
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‘CALCUTTA HIGH COURT. 
APPEAL F80M ORIGINAL O1VIL 
JURISDICTION No. 99 or 1923. 

April 18, 1929. 
Present; —8ir George Claus Rankin, Kr, 
' Ohief Justice, and Justice Sir Charu 
Chunder Ghose, Kr. 
HURRYBUX DEORA— 
APPELLANT 
versus 
JOHURMULL BHOTORIA 


D AND ANOTHER— RESPONDENT. 

Appeal+-Accepting part of order, whether bar to 
challenging remaining part—Scope of the .rule—Estop- 
pel-—Blowing hot and cold, NA 

There isnorüle of law that acting in any way on 
any order necessarily debars a party from appealing 
against ‘the order on any point. The prineiple that 


fog 


when a, party. has acted upon an order.and has: 


availed himself of the benefit under it he is pre- 
cluded from challenging it is applicable only to 
cases where a party seeks to. challenge an. order 
after accepting the benefit of a term or. condition 
imposed; upon the opposite party.at whose instance 


the order was made. [p. 663, col. 2; p. 664, col. 1] ^ — 
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Banku Chandra, Bose v. Marium Begum (1), Mant 


Lal Guzrati v. Harendra Lal Roy.(2), Tinkler v. Hil- 


der (3) and Kennard v. Harris (4), distinguished. 
Jogendra Nath v. Khoda Bukhsh (5), followed. 
Appeal against a decree of Mr. Justice 
Page, dated 10th September, 1928. 


Mr. B. K. Ghosh (with him. Mr. S, Cy. 
Mitter), for the Appellant. 

Mr. R. N. Sarkar (with him The Advocate- 
General), for the Respondents, 


JUDGMENT. 

Rankin, C. J.—In this case the ap. 
peal has been set down for hearing on a. 
preliminary point. In 1911 the plaintiff 
executed a mortgageof the suit lands to 
the defendants whom he put in. possession 
and empowered to realise rents from the 
tenants. In 1915, the, plaintiff claimed. to 
redeem the mortgage. There was a 
dispute as io. the amount due thereunder 
and:on the 11th February, 1916, the plaint- 
iff filed his suit for redemption of the. 
mortgage and possession of property. It 
appears that underan order made, on the. 
17th March, 1716, the plaintiff, paid. to, the ` 
defendants Re. 43,000, and the defendants’ 
made over possession ofthe property to the. 
plaintiff. On.the l7th May,1922, it was 
referred to.the, Assistant Referee to take: 
the mortgage account on the basis of wilful: 
default and neglect and after. protracted 
proceedings beforethe Assistant Referee,he 
reported that the defendants were liable. to 
pay to the plaintiff Rs, 38,918. The ‘defend-. 
ant filed exceptions. to this report and 
ultimately Mr. Justice Page allowed certain 
of the exceptions and: disallowed certain 
others. On the.19th September, 1928, a. 
decree was passed in favour of the plaintiff 
for Rs. 12,946-4-3 with certain costs. The. 
decree continued “And it appsaring: that 
there is now in the hands of the Registrar. 
of this Court standing to the credit. of 
the account in this suit 3i per cent. 
Government Promissory Notés of the 
face value of Rs. 60,000 deposited by. the. 
defendant, Sobha Chand Bhotoria ‘as 
security under an order made in this suit. 
dated the 25th November, 1924, it is further 
ordered and decreed that the said Registrar 
do out of the said sum in his hands pay to. 
the plaintiff the said sum of Rs, 12,946-4-3 
and to the defendants the.balance thereof." 
Under this decree the plaintiff has drawn 
out of Court Rs. 12,946-4-3 and has brought 
this appeal to establish his right to. the 
balance of the amount found “by the 
Assistant Referee to-be due to him as, also 
for certain costs not awarded to Rim. by 
the decree, The defendant. Sobha, Chand. 
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Bhotorid has filed a  ctoss-objection 
disputing the-amount found to be due by 
the decree. - 

As the matters in controversy concern a 
voluminous and protracted account, and 
asthe defendants desired to take a pre- 
liminary objection to the competency of 
the appeal, this Court ordered the appealto 
be get down for hearing on the preliminary 


point. 

. The objection taken by the defendants 
is that the appellant having “taken out 
of Court the sum of money awarded to 
him by the decree, he is incompetent to 
proceed with this appeal. 

. They rely upon a decision in this Court 
in the case of Banku Chandra Bose v. 
Mariam Begum (|) and upon Mami Lal 
Guzrati v. Harendra Lal Roy (2), Tinkler 
v. Hilder (3) and Kennard v. Harris (4). 

I find that in Second Appeal No. 2676 of 
1920 decided in this Court by Obatterjea 
and Ouming, JJ., in December 1922, [cf. 
Jogendra Nath v. Khoda Buksha (5)| the 
cases on. this subject were carefully 
reviewed. In that case the suit was upon 
a registered bond for a money-debt bearing 
compound interest at 18 per cent. per 
annum. The trial Oourt allowed simple 
interest at 18 per cent. and directed the 
decretal amount to be paid in three 
instalments with costs of the suit—the 
costs to be paid by Jaista 1326 and the 
principal and interest in two equal instal- 
ments thereafter. The District Judge on 
appeal disallowed compound interest on 
the ground inter alia that the plaintiff had 
accepted Rs. 65-10-0 being the first instal- 
ment, namely, the instalment in respect 
of the costs under the decree. This Court 
reversed the decision of the District Judge 
and upon a review of all the cases, held as 
follows:— < 


“It will appear that in the English cases 
as also in the case in Banku Chandra 


Bose v. Mariam Begum (1) cited above, the - 


opposite party having accepted the benefit 
which he would not have obtained otherwise 
than under such order, was held to be 
precluded from challenging the validity of 
the order. 

“In the case before us, there was no such 
thing. The plaintiff appealed against the 


D 37 Ind. Cas. 804; 21 O. W.N. 282. . 
(2) 8 Ind. Cas. 78; 12 0..L. J. 556. 

(3) (1849) 4 Ex. 187 at p.191; 7 D. & L.61; 18L. 
J. Ex. 429; 13 Jur. 684; 154 E. R. 1176. 

e. oe B. & C. 801 at p. 811; 4 D. & R. 272; 107 


(8) 72 Ind, Cas; 554; A, L R, 1924 Cal, 380, 
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decree in so far asit disallowed compound 
interest. After the appeal hadj been filed, 
against that part of the decree which dis- — 
allowed compound interest, he accepted the 
costs (deposited by the respondent) and 
which was decreed by the lower Court on the 
basis of simpleinterest as to which ‘there © 
was no dispute and which the plaintiff 
would have got in any event whether the 
appeal succeeded or failed. In these cir- 
cumstances, the principle of the cases 
referred to above does not apply to the 
present cage." 
~ In my opinion, the principle of the cases 
relied upon by the’ defendants does not. 
apply to the case before us and.I agree in 
the observations that were made by 
Ohatterjes, J., in the unreported case 
which I have cited, 

To deal with the English cases first we 
must distinguish cases which have reference 
to awards in arbitration. Kennard v. 


Harris (4) is a case of this type and in 


England under the Workmen's Compensa- 
tion Act, 1906, the principle contended for 
by the plaintiffs has been applied to 
awards made by Oounty Oourt Judges 
sitting as arbitrators under the Act. It 
is true that the principle appears to have 
worked some injustice and its results to 
have been regretted by Pickford, L. J.,in 
the case of Josey v. Vineznt (6), but the 
principle is well-established [see Harris v. 
Minister of Munitions (7) and Johnson v. 
Newton Fire Extinguisher Co.(8)) An 
award is bad unless 1t deals with the whole 
matter submitted and prima facie cannot 
be set aside in part only. A person who 
accepts costs payable under an award or 
any other sum of money given to him by an 
award is held to be precluded from asking 
the Court to set aside the award. 

If, however, we put on one side cases of 
this character, we find a series of cases 
which have referencs to interlocutory 
orders of Courts of law. In Banku 
Chandra Bose's case (1) an order: was made 
setting aside the dismissal of a suit for non- 
proseeution and giving to the defendants 
certain costs of and incidental to the plaint- 


—iff’s application. The defendants had their 


bill taxed and obtained an allocatur for the 
amount. Tbey also received under the order 
the sum of Rs. 2500n account of their costs. 
In that case the defendants had no right to 


(6) 9 B. W. O. O. 474. 

(7, (1921) 124 L. T. 489; 90 L. J. K. B. 1312; (1921 
W. Q. & I. Rep. 95. 
(8) (1913)2 K.B. 111; 82L. J, K. B. 541; (1913) W, 
C. & I. Rep. 352; 108 L, T, 360. 78 
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the costs except under the order and the 
Oourt purported to follow the principle of 
Tinkler v. Hilder (3). In the previous case, 
Mani Lal Guzrati v. Harendra Lal Roy (2), 
the plaintiff was given leave to amend his 
'plaint-upon payment of Rs. 150 as costs to 
the defendants. The costa were paid at 
once and were received by the defendants 
under protest. The defendants on appeal 
contended that the Subordinate Judge 
oughtnotto have allowed the amendment. 
This Court held that as the defendants 
had no option but to accept the payment 
of the costs and did so .under protest, they 
had not debarred themselves from question- 
ing the order, but it was said that if the 
Judge had directed the costs to be paid 
into Court to the credit of the defendants 
&nd they had voluntarily withdrawn the 
sum deposited they might have been 
debarred from questioning the validity of 
the order. Itis clearthat in this case the 
paymentofthe sum of Rs. 150 was really 
a term or.condition of the liberty given to 
amend the plaint, 

Coming now to the English cases, 
Tinkler v. Hilder (3) was a case in which 
the Judge on sunimons made an order to 
Btay an action for trespass on payment of 
the costs of the day and of the execution of a 
certain writ of enquiry. These costs had 
been taxed and paid. Ona motion to rescind 
the order, it was contended that the plaint- 
iff could not now question the order after 


. having adopted if and acted under it by. 
. accepting thecosts. King v. Simmonds (9) 


and Pearce v. Chaplin (10) were cited. In 


reply it was argued that in those cases the. 


costs were given by the order and could 
not otherwise have been obtained whereas 
‘in the present case they would have 
fcllowed the judgment. Parke, B. replied, 
“vou have obtained them more speedily by 
means of the order which gives you the 
advantage. You have, therefore, received 
the benefit underthe order and cannot now 
say it is valid for one purpose and invalid 
for another.” In King v. Simmonds (9) the 
Judge having ordered on summons by the 
plaintiffs that the plaintiffs should be at 
liberty to amend the record and also that 
they should pay the defendant his costs 
occasioned by such amendment, it was 
held that the defendant could not, after 
taxing and receiving his costs, apply to 
getaeide theorder. Ín Pearce v. Chaplin 


(9) (1845) 7 Q. B. 289; 14 L. J, Q. B. 248; 9 Jur. 791; 
115 E. R. 498 


. R. 498. 
AR (1845) 9 Q..B. 802; 16 L, J. Q. B. 49; 115. E. R. - 
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(10) the judgment and execution were set 
aside on summons and it was ordered that 
no action should be brought. The Sheriff 
who had taken the defendant's goods 
relinquished them on being served with 
the Judge's order; The defendant objected 
to that part of the order which precluded 
him from bringing an action. It was. 
held that the order of the learned Judge 
was not shown to proceed;upon the basis 
of irregularity in obtaining the judg- 
ment and that the orderdid not appear 
to have been made ex debito justitia, 
but should be construed to mean that the 
Judge was not prepared to, make the 
order unless the defendant agreed to 
bring no action. Lord Denham, O. J., said 
“There is no case which shows that when a 
party has acted upon such an order and 
has availed himself of the benefit under 
it, he is not bound by all its terms.” A 
similar case was Hayward v. Duff (11). 

It appears to me that the English cases 
are clearly inapplicable except upon the | 
basis that the defendant is seeking to 
challenge an order after accepting the 
benefit of a term or condition imposed 
upon the opposite party at whose instance 
the order was made. So far as the final 
decree in a suit is concerned, there is no 
reason forsaying that the plaintiff cannot 
approbate the decreein respect of the sum 
which it awards to him and reprobate it in 
respect of the sum which it refuses to him. 
The plaintiffin the present case was not . 
awarded the sum which he has drawn out 
of Court asa term upon which the defend- 
ants were considered to be entitled to the dis- 
missal of part of his claim. In;the Irish cages 
of McBullough v. Munn (lz) and M'Hugh v. 
M'Goldrick (13) another principle-may be 
discerned. The former was a very clear 
case, and in the latter a suit in the King's 
Bench Division had been remitted for trial 
before the recorder unless the plaintiff 
within ten days gave security for costs to 
the satisfaction of a master, The plaintiff 
applied toa master to fix the amount of 
the security and àn order was made fixing 
itat £100, The plaintiff, then appealed 
against the order remitting the action. It 
was held that the plaintiff had accepted and 
adopted the order and could not appeal 
from it, Whether that decision was right or 
wrong,it has no applieation, in my opinion, 


(11) (1862) 12 O. B. (N. s.) 364; 10 W, R. 562; 6 L, T, : 
33; 149 E. R. 1184; 133 R. R, 309. e 
(12) (1908) 9 Ir. R. 194; 10 Ir. L. R. 368. 


(13) (1921) 2 Ir. B. 163. 
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tóBüch a case as thé present, There, if 
ithe appeal Sueeeeded -the proceedings ‘be- 
ore the master would have become idle 
and.the course adopted by the plaintiff was 
Atleast inconsistent and would have made 
the Court's action . inconsistent.. [Contrast 
Anlaby; v. Pretorins (14); I do not accept 
as a Sound proposition that acting, in any 
way on:any order necessarily debars a party 
from appealing against the order on any 
point. In my-opinion there is no such rule 
and,the language used in the decided cases 
must be taken with reference to the sub- 
stance of the matter before the Court. 


` g d . d 
. Rorthese reasons it does not appear to 


me that the preliminary objection has any 


weight and theappeal must therefore pro- 


ceed in the usual course. 


-C,C. Ghose, J.—I agree. 
JA Order accordingly. 


(14) (1888) 20 Q. B. D. 764; 57 L, J.. Q. B. 287; 58. L, 
T. 671; 36 W. R.487. 
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‘CALCUTTA HIGH COURT. 
ah. FULL BENCH. 
ORiMINAL FULL BENCH REFERENCE No. 2 
"NA | ' or 1929. | 
» ` IN 
' . ` Jopy RzErgRENCE No. 41 or 1929. 

>  .'* January 9, 1930. ] 
Present:—Sir George Olaus Rankin, Kr., 
Chief Justice, Justice Sir Charu Chunder 
Ghose, Kr., Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., Mr. Justice 

^A ' Pearson and Mr. Justice Page. 

REMPEROR- PnosECOTOR 
i versus. 


ERMAN ALI AND OTHERS—ACOUSED. 
Criminal Procedure Code (Act V of 1898), ss. 274, 
270, 278, 826, 537 —Murder case—Failure to summon 
at least 18 gurors—Validity of trial—Non-com- 
pliance with rules of procedure—Test of illegality. 
In a murder case where the number of jurors 


summoned is fourteen, nine of whom appear and: 


are chosen by lot, the trial is not bad by reason of 
the fact that only 14 jurors have been summoned in 
contravention of the provisions of ss. 274 and 326, 
Criminal Procedure Code. [p: €68,. col. 2; p. 670, col. 2.] 

Emperor ev. Munshi Tamicuddin Ahmed (1), 
overruled. tp: Kp LANG «bg 
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' Per Page, J.—When the decision of a Oriminal 
Court insubstance appearsto be correct an Appeal 
Court should endeavour-to uphold the decision even 
in cases where the rules of procedure by which the 
trialis to be regulated had been transgressed except 
where the breach of the prescribed rules is. of so 
grave a nature that the form of trial was substantially 
different from that provided by law for the offence 
charged, or where, although the violation of the rules 
was not so profound as radically to. alter the mode 
of trial it is proved that thereby in the event a 
mur of justice has in fact been occasioned. [p. 671, 
col. 1. 
Thetest tobe applied in cases where the prescribed 
rules of procedure have not been followed, to ascer- 
tain whether there has been a mis-trialis always 
essentially the same,“namely, whether there has 
been a miscarriageof justice. [ibid.] puru 
Rules and Regulations are intended to be the 
handmaid, and not the mistress of.the law, and 
in criminal proceedingsit is, of the utmost im- 
portance that a decision just and reasonable on the 
merits should not be disturbed because in the course 
of the proceedings some flaw can be detected that 
is not fundamental, and, which is, not proved, to. 
have worked injustice to the accused, although. it, 
may constitute à breach of the rules" of criminal 
procedure. ip. 671, cols. 1 & 2.) ` 07 
Whether a particular breach of the procedure 
prescribed, in the Code vitiates .the proceedings 
or not, must depend upon the gravity of the breach 
and consequences that are; presumed ‘or proved to 


t 


have flowed from it. [p. 672, col. l] ^^ ~ 


Reference toa Full Bench by Graham" 
and Lort- Williame, JJ. E 


ORDER OF REFERENCE TO A . 
FULL BENCH. ` 


This a Referente under s. 307- ot. the- 


^ 
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` Code of Criminal Procedure by the Sessions’ 
Judge of Bakarganj who disagreed with. 
` the verdict of the Jury in a ease of rioting, 
Nine persons were placed on: 
. their trial under ss. 147 and 148/1:0-B of.the 


with murder. 


Indian Penal Code. Against one of them, 
the accused No. 1, Erman Ali, there were. 
also charges under s. 302 and 148, Indian 
Penal Code, and the remaining eight accus- 


ed were also charged under ss. 302/149, 


Indian Pensl Code. 


“The learned Sessions J udge has stated ` 


in his letter of reference that the verdict 
of the Jury was inconsistent and logically 
irreconcilable, and has considered it. his 


duty to refer the case to this Court with a` 
recommendation that the verdict may beset, 
aside on those charges upon which there 


has been an acquittsl, and that the accused 
may be convicted in 
certain suggestions indicated by him, 

An objection, has been taken on 
of the accused that the Jury was not legally 
constituted, that that..being so effect cannot 
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sions Judge, and the trial should be held to 
be bad and quashed:. This contention is, 
founded upon the provisions.of ss, 274 and 
326, Criminal Procedure Code. One of the 
eccused-i in this case, was charged under s. 
302,Indian Penal Code, which is punish- 
able with death, while the remaining eight 
accused. were charged constructively with 
the same offence read with s. 149. Section 
274 .prescribes the number of persons 
necessary.to form a Jury, and, the proviso 
to that section lays down that “ where any 
accused person is charged with an offence 
punishable with death, the Jury shall 
consist of not less than seven and, if practic- 
able, of nine persons." In. conjunction 
with this section we have 8. 326 which deals 
with the summoning of jurors, and requires, 
inter alia, that the number of jurors to be 
summond should. be not less than double 
the number required -for any trial, 

-As the present case involves a charge of 


an offence punishable with death ths opera- - 


tion of the proviso tos, 274 is attracted, It 
is contended, therefore, on behalf of. the 
accused that upon a: proper construction of 


the two - sections read together the num- 
ber of persons required to, form, the jury. 
was nine, and that. it necessarily. follows. 
that eighteen persons, should have, been. 


summoned by the Magistrate on the re- 
quisition of the Sessions Judge. What 
actually happened, as the. record shows, 
is that instead of eighteen persons only 


14. were summoned as jurors, and of these, 


nine only attended at the commencement 
of. the trial. These nine were then. chosen 
by lot, and the trial proceeded. - 


‘The position, therefore, was this that the. 


case was tried with the correct number of 


jurors for a murder trial, and those jurors. 


were included among the fourteen who had 
béen summoned by the Magistrate. It is 
objected, however, notwithstanding these 
facts that the Jury was not legally or pro- 
perly . constituted because only fourteen 
jurors had been summoned instead of 
double the number required for such a trial, 
namely, eighteen. The argument ad- 
vanced is thàt the principle underlying 
the provision for summoning double the 
number of jurors required is that the 
accused is entitled to the benefit of selection 
and that, if by summoning less than eighteen 
persons ‘the field, of. selection is, restricted, 
the accused will be prejudiced thereby. 


‘In: support. ‘of this: contention reference ' 


has been made to a number of reported deci- ` 
sions | upon t the subject, reliance’ being chiefly. 


AUE njeh 


EMPRROR v, ERMAN ALI. 


Amir Khan "v. Emperor (9). 


665 


placed upon the recent case of Emperor y. 

Munshi Tamizuddin Ahmed (1), the fazis of. 
which cannot be distinguished from the pre- 
sent case. That case was one of mur- 
der and fourteen jurors, were summoned of. 
whom nine appeared, and are said to have. 
been chosen by lot.. It was argued apparent- 
ly that.the trial was bad.on the ground that. 
only. fourteen jurors bad been summoned. 
instead of eighteen as, required by..s. 
926. of the. Code of Criminal Procedure., 
Effect was given to that contention it being 
held that breach,of the statutory provision. 
of s. 328. Criminal Procedure Code, 
is an illegality, that s, 537, Criminal Proce- 
dure Code., could not cure such a breach 
and that. the trial was bad. With all res- 
pect to the learned Judges who, decided 
that case it seems to us that.in their applica- 
tion of the principle relating to the . breach 
of statutory obligation they. have, gonea 
good -deal further. than any of the reported 
decisions go. The decision in question is, 
however, under the. rules of this Court 
binding upon. us, however much, we, may 
disagree with it, andif we disagree with: 
it, the only. course open to us is,to refer 
thé matter to the Full Bench. We, have 
come ío.the, conelusion that. that. is. the 
course: which we ought to adopt, 


In connection with this subject ofthe. 
constitution of Juries a distinction’ should, 
we think be drawn between cases where: 
the number of. jurors empanelled complies 
with the proviso to s. 274, Oriminal Proce- 
dure Uode, and where there is merely a 
disregard of the provision that double ihe; 
number of jurors required should be sum- 
moned; and cases where the number. of 
jurors empanelled is less than thenumber. 
required for the particular case: In Bome 
cases both defects have been present, in 
others only one. In the present case ‘the: 
number of jurors empanellsd was the’ 
correct number for a murder trial, they, had 
all been, duly summoned, and the sole. 
ground of objection is that fourteen. jurors | 
instead of eighteen were summoned. [tig 
of importance to note that. no objection 


. was taken to any of the nine jurors who 


appeared, there being. no exercise of the 

right of challenge under.s. 277, Oriminal’ 

Procedure Code. To illustrate the distine- 

tion we may refer to another recent decision, 

In that 
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case fourteen persons were summoned, of 
whom seven were empanelled and it was 
held that the Jury was not properly 
constituted and that the trial was bad, the 
decision following a previous case, 
Dwarika Malo v. Emperor (3) to which one 
of us was & party. In Dwarika Malo's case (3) 
fourteen jurors were summoned of whom 
eleven attended and seven were empanel- 
led, It was held that the Jury wasillegally 
constituted. The initial failure to comply 
with s. 326, Criminal Procedure Code, was 
referred to, but the main ground of the 
decision was that the number of jurors 
. was not according tolaw, there being seven 
only instead of nine as required and there 
being nothing to indicate that it was not 
practicable to empanel nine, since eleven 
attended. Perhaps even in so holding the 
decision in that case went too far in view 
of the Full Bench decision in Kedar Nath 
Mahato v. Emperor (4). Inone of the ap- 
peals which was dealt with in the latter 
~ ease, Appeal No. 468, the facts were as fol- 
lows:— 

The number of persons summoned was 
not disclosed by the affidavits but it 
was agreed that seven jurors appeared. Of 
these two were discharged, and two more 
persons were selected from among the by- 

standers, the trial proceeding with the 
“Beven jurors thus obtained. It was held 
by the Full Bench that the Jury was in 
effect empanelled as permitted by law. It 
js diffieult, however, to appreciate why 
ifit was praticable to add two jurors from 
among the by-standers, it was not equally 
practicable to add four, so as to have the 
trialby nine jurors as required bys. 274, 
There was perhaps some explanation 
why the trial with seven and not 
nine jurors was held to be lawfulin that 


Case. 


We are of opinion that a Jury cannot be 
held to have been illegally constituted, 
and the trial set aside solely on the 
ground that double the number of jurors 
.was not summoned as required by s. 326, 
Oriminal Procedure Oode. No doubt, it 
may be argued that the section is in 
its terms mandatory and we do not lose 
sight of the fact that the Judicial Com- 
mittee of the Privy Council in the well- 


-(3) 122 Ind. Cas. 219; 33 C. W. N. 692; A. I. R. 1930 
Oal. 60;56 O. 1154 


(4) 108 Ind. Cas. 577; 550. 371 at p. 389; 47 O. L. 
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known case of Subrahmania Ayyar v* 
King-Emperor (5) held that the disregard of 
an express provision of law as to the mode 
of trial is not a mereirregularity which 
can be cured by s. 537, Oriminal Procedure 
Code. Butit is in this instance a provision 
as to the mode of trial? Wethink not. It 

does not: really affect the constitution of 
the Jury, but is merely a disregard of a 
directory provision that double the number 

of jurors required should be summoned, 

The breach of such a provision relating to- 
the preparatory stage of the case is 

obviously on a very different footing from 

the breach of a provision affecting the trial. 
itself, and relating to so important and 

vital a matter as the number of persons who 

are to form the Jury. 

In support of the view which we take 
reference may be made to another deci- 
sion of the Privy Council, Abdul Rahman 
v. Emperor (6). That case related to a 
breach of the provisions of s. 360, Oriminal 
Procedure Oode, the terms of which are 
mandatory as in s. 274, the word “shall” 
being used in both instances. It may be 
argued, therefore, that both in that case and 
in the present caee there was a breach of ' 
statutory obligation, which is the point 
upon which so much stress has been laid 
before us. Their Lordships of the Privy 
Council, however, declined to give effect to 
the contention and the concluding portion 
of their judgment may be quoted with 
advantage:— 

"To sum up in the view which their 
Lordships take of the several sections of 
the Oode of Criminal Procedure the bare 
fact of such an omission or irregularity as 
occurred in the case under appeal, un- 
accompanied by any probable suggestion 
of any failure of justice having been there- 
by occasioned, is not enough to warrant 
the quashing of a conviction which in their 
Lordships’ view may be supported by the 
curative provisions of ss 535 and 537.” 

If that view of the matter commended . 
itself to their Lordships where the breach 
of a statutory provision occurred in the 
course of the trial itself, it seems to us that 
they would certainly not a fortiori have 


(5) 25 M. 61; 28 I. A. 257; 11 M. L. J. 233; 3 Bom. 
L. R. 540; 5 O. W. N. 866; 2 Weir, 271; 8 Sar. P. O. J. 
160 (P. O.). : 

(6) 100 Ind. Cas. 227; 310. W. N. 271; A.I. R. 1997 
Cal. 44: 25 A. L. J. 117; (1927) M. W. N. 103: 38 M.. L. 
T.64; 8 P. L. T. 158; 4 O. W. N. 283; 28 Cr. L. J. 
259; 6 Bur, L. J. 65; 5 R. 53; 52 M. L. J. 585; 29 Bom. 
S. 0)" 450. Lid. 441; 7 A. I; Cr. R. 362; 54 I. A. 
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entertained an objection of a far weaker 
description relative not to the tria], but to 
the antecedent and preparatory stage of 
the case. There has never in the present 
case been any suggestion that a failure 
of justice was caused, the objection taken 
being obviously one of technicality rather 
than substance. 


. We accordingly refer the following 
questions for the final decision of the Fall 
Bench:— 

(1) In a murder case where the number 
of jurors summoned is fourteen, nine of 
whom appear and are chosen by lot, is the 
trial bad-by reason of the fact that only 
fourteen jurors have been summoned in 
‘contravention of the provisions of ss. 274 
and 326, Criminal Procedura Code? 

(2) Was the case of Emperor v. Munshi 
Tamizuddin Ahmed (1) rightly decided? 


Messrs. Debendra Narain Bhattacharjee 
and Bikash Chunder Ghose, for the Crown. 

‘Messrs. Suresh Chandra Taluqdar, Jatish 
Chandra Guha, Radhika Ranjan Guha, 
` Sudhansu Sekhar Mukherjee, Surajit 
Chunder Lahiri and Binod Lal Ghose, 
for the Accused. 


JUDGMENT OF THE FULL 
BEN CH. 


Rankin, C. J.—In this case there were 
9 accused persons. One of them was charg- 
ed with murder under s. 302 and the 
remaining 8 with an offence uder: s. 302 
read with s. 149 of the Indian Penal Code. 
They were tried by the Sessions Judge 
of Bakarganj with a Jury of nine persons 
chosen by lot from among 14 persons who 
had been summoned to serve as jurors 
under the provisions of 8.326 of the Criminal 
Procedure Code. The learned Judge, dis- 
.agreeing with the verdict of the Jury, 
referred the case to the High Court under 
8. 307 of the Criminal Procedure Code, 

At the hearing of the reference it was 
objeeted by the learned Advocate for the 
accused that the Jury had not been con- 
stituted in accordance with law and that 
accordingly the proceedings before the trial 
Judge should be set aside altogether. The 
objection taken is not that the number of 
persons who served on the Jury, namely 
9 was not the correct number under s. 
274 but that under s. 326 the number of 
persons to be summoned was not less than 
iš whereas summonses were sent to 14 per- 
sons and no more. 


By s. ‘326 it is provided: "326 (1) The 
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Sessions Judge shall ordinarily, seven days 
at least before the day which he may 
from time to time fix for holding the Ses- 
sions, send a letter to the District Magistrate 
requesting him to summon as many per- 
sons named in the said revised list or the 


‘special list as seem to the Sessions Judge 


to be needed for trials by Jury and trials 
with the aid of assessors at the said Ses- 
sions, the number to be summoned not 
being less than double the number required 
for any such trial.” ; 

Upon this sub-section, the first thing 
to notice is that it purports to prescribe 


. something that is “ordinarily” to be done 


by the Sessions Judge. He is‘ to request 
the District Magistrate to summon as many 
persons as seem to the Sessions Judge to 
be needed for trials by Jury. The ‘sub- 
section envisages him as having fixed a 
time for holding the Sessions and the 
number referred tois the number not for 
any particular trial but for the trials by 
Jury which are to take place at the Sessions. 
The minimum number to which the sub- 
section refers is not less than double the 
number required for any such trial, 2. e., for 
any one of the trials to take place at the. 
Sessions. | 

It has been found convenient in Bengal 
and is a practice generally adopted, to fix 
dates for each particular case to be tried 
before the Sessions Judge and to summon 
8 certain number of persons to attend on 
the date fixed in . order to providea Jury 
for that particular case. This practice is 
authorised by s. 327 and in the present 
‘case it has been followed. 

Under s. 274 of the Oriminal Procedure ~ 
Code, it is provided that where an accused 
person is charged with an offence punishable 
with death, the Jury shall consist of not 
less than 7 persons,and if practicable of $ 
persons, 

Now, in.dealing with these matters this - 
Oourt has by its decisions from time to 
time laid down four things. The first is 
that although a Jury is summoned fora 
particular case, the number to be summoned 
should always be double the number 
required for the trial. If the summoning of 
persons to act as Jurymen forthe whole ofa 
Sessions as contemplated by s. 326 is not to 
be carried out, nevertheless the direction 
“not less than double the number required 
for any such trial" can and should be car- 
ried out by adopting that minimum in each 
individual case. The standard set by the 
sub-section should not be lowered by 
reason that the services of the persons sum- 
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moned are in;practice to be utilized for one 
case only. ' [Serajul Islam, v. Emperor (1).]. 
“The "second thing which this Court 
has laid down is that if by reason of failure 
to observe.this standard, it results,- whe- 
ther from non attendance of jurymen, or 
otherwise, that a Jury of 9 persons, cannot 
be'empaneélled. for the trial of an accused 
charged with an.offence "which is punish- 
able with death, this fact will not. entitle 
‘the Sessions J udge to proceed to trial in 


such a case with a Jury of 7, in other words. 


that it cannot be said it was, impracticable 
to have Jury of 9 merely because anlinsuffiei- 
ént number of.persons have been summoned 
from the Jury list! Serajul Islam v. Emperor 


7). 

The, third, thing which has become & 
matter of decision is that in applying this 
standard to such a case it is not correct to 
regard 7 as “the number required for any 
such .trial” in the absence of circumstances 
which make it impracticable to have 9, 
Hence 18 persons and not 14. persons. only 
should be summoned. [Dwarika Malo. v. 
Emperor (3)and Amir Khan v. Emperor 


). 
“The fourth: thing which this Oourt has 


determined is that the persons who are. 
actually to serve as jurors must be chosen in 


strict compliance withthe provisions of 88. 
276 ‘to 278 of the Criminal Procedure Oode 
and that if these provisions are not strictly 
observed. the proceedings will be treated 
altogether as bad. [Kedar Nath Mahato Vv. 
Emperor. (4)]. 


Upon this reference we are. asked by 


the learned Advocate for the accused to. 


: hold that notwithstanding that the number 
. of persons empanelled on the Jury was the 
correct.number, and notwithstanding that 
they have .all been chosen from among per- 
song, summoned to aet as jurors in strict ac- 
cordance with the provisions of ss, 276/278— 
- the proceedings have been altogether illegal 
and must be quashed: because summonses 
were not issued to.at least 18 persons. He 
'eontends in view of s. 326 that if any less 
number of persons be summoned, there is'& 
breach of a mandatory provision of the law 
which affects the, constitution of the Tri- 
bunal and.renders void the proceedings. 
For this contention there is the authority of 
Munshi Tamizuddin Ahmad's case (i) which 
is directly in point. The learned Judges 


of the Division penn who dealt with the. 
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present. case disagreed with that decision 
and they have referred to us, the following, 
questions :— 

(1) Ina murder case where the number. 
of jurors summoned. is fourteen, nine of 
whom appear and are chosen by lof,. is the ` 
trialbad by.reason of. the fact that only. 
fourteen jurors have been summoned, in, 
contravention of the provisions of ss. 274 
and 326; Oriminal Procedure Code ? 

(2). Wasthe case of Emperor v, Munshi. 
Tamizuddin Ahmad (1) rightly decided. 

In my opinion these questions should. be” 
answered in the negative and the case, 
should be. remanded to be dealt with on the, 
merits. 

'The persons who are summoned to attend 
are chosen by lot [sub-s, (2) of, s. 326] and 
in addition, the accused persons have the, ` 
right of challenge given to them,by s. 277. 
Mr. Talukdar for the accused ‘contends that 
the requirement that the numberto be 
summoned shall not be less than double the 
number required for any trial finds place, 
in the Code not merely for. the purpose of 
ensuring that a sufficient number,of persons, 
whose names are on the. Jury ‘list shall. ate. 
tend at the hearing and be. found ` compe, 
fent to be jurors and unobjectionable, but 
in order that an additional element of 
chance may. exist in the interest of the 
accused persons who ie, therefore, prejudie- 
edif the area of selection by lot under 
s. 276 is more limited than s. 326 contemp- 
lates. In Kedar Nath Mahato v. Emperor. — 
(4)I find in the Order of Reference the 
following observations: “If the accused 
cannot successfully challenge him, any one. 
of the persons summoned can be ajuror to 
try the case. On this view the. object of 
a second choice being made. by. 
lot is to eliminate arbitrary or biased choice. 
as between one person summoned and 
another", In the judgment of Buckland, da 
in which the Full Court agreed, it was said: 
“In the course of the argument it was sug- 
gested that the ballot required by s. 326 (2) 
as to the persons to be summoned, and that 
required by s. 276 were intended to benefit 
the prisoner by ensuring as far ag possible 
an unbiased and impartial Jury, chosen: 
haphazard and that this furnishes an ad- 
ditional reason for requiring that even when 
the proviso is to be invoked, there shall 
nevertueless be a ballot. With. this, in 
some measure, I agree, but inasmuch as ‘the 
prisoner has a right to challenge conferred. 


. by s. 278, I should. be disposed to think that 


the object of the several ballots was, as 
much to ensure a, fair and impartial. in 


in 
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cidence of the duty of service upon.Juries, 
upon those who are liable to it," This 
passage, it is cléar in no way conflicts with 
the other. The contention before us is that 
ifin'a murder case 18 persons are summon- 
ed,9 ‘attend upon summons and. 9 are 
chosen to serve without objection the trial. 
will be good ; but that if 17 ‘persons are 
summoned, 17 attend and 9 are chosen 
without objection, the trisl will be bad.: In 
my judgment very clear reason must be 
shown for any such contention. 

In the interests alike of the Jury and of 
the prisoner, it is desirable that the persons 
who are in fact to serve as Jurymen should 


be selected by the conscious choiceof any. 


one, whether it be the ‘District Magistrate, 
the Judge or any other person. It is neces- 
sary in practice to summon a greater num- 
ber of persons than is required to serve and 
for this reason some method of elimination 
is required. This method must be free of the 
dangers attendant upon a voluntary choice. 
Itis no part, so far as I can see, of the in- 
tention of the Legislature to havea large 
area of selection in the persons attending 
upon summons on the theory that the 
larger the number of effective names in the 
ballot box the greater the chance that the 
persons chosen will make good jurors. This 
aspect of the matter is dealt with by the 
ballot under s, 326 (2) which directs 
that all the names on the Jury 
list (with certain exceptions) are to 
be entered for that ballot.. There. is 
much sense in saying that the jurors are 
to be chosen haphazard from the whole of 
the Jury list but this having been done there 
would indeed be little point in another 
lottery but for ‘the considerations I ‘have 
mentioned. Since mistake, sickness or 
accident may diminish the number of per- 
sons ‘attending upon ‘summons and 
challenges may diminish their number still 
further, it is reasonably clear that the 
provision as to the number to be summoned 
is not ‘motived by any idea that a certain 
superfluity of jurors is required to provide 
Bn additional element of chance. It is 
required to meet these very contingencies 
and the element of chance is required as a 
consequence of the superfluity. 

It is said that the requirement as to. the 
number to be summoned is "mandatory," 
This word is used in various senses but I 
understand it to be used as the equivalent 
of "imperative" as distinct from “advisory,” 
"directory" or “facultative.” Now if we 
look carefully ‘at the wording of 8.326 we 
wil find it to be expressed somewhat 
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loosely. There are two clauses which may 
be compared. Immediately after the word, 
“ordinarily” comes the phrase “seven days 
at least before the day which he may from; 
time to time fix for holding the Sessions." 
This fixes & minimum in spite of the word. 
"ordinarily" but the minimum fixed is, 
governed by the word "ordinarily." “The. 
requirement as to the numberto be sum- 
moned is. also a minimum and in strictness. 
of form if too is part of a statement of 
what the Séssions Judge shall “ordinarily” 
do. The whole practice of summing jurors, 
for special cases is a departure from the. 
strict terms of the section and is a departure. 
which can. be justified under the word, 
"ordinarily" and by s.327. Ifone is sume. 
moning a number of people from whom, 
Juries have to be chosen for the trialof 
several cases, the Legislature thinks that. 
the number to besummoned should never. 
fall below double the number required for. 
any single case. The legislature has not, 
dealt expressly with the question whether 
for the purpose of a single case ‘the 
minimum might be reduced. But the word: 
"ordinarily" can be explained by s. 327 
which refers to “other periods than the 
period mentioned in s. 326" and unless it 
is .so explained a very important ‘provision, : 
which ensures that jurors are to, be taken 
from the jury list by means of a ballot ‘be. 
comes optional as under the word “ordi- 
narily" a Judgecould ina particular case 
ignore. the section . altogether. This he 
certainly cannot do[Brojendra Lal Sircar 
v. . King Emperor (8), and  Rahamat 
Sheik v. Emperor  —(9)]. ence in: 
such . cases as Serajul Islam's case. 
(7) this Court has held that the standard. 
set by the section for the case contemplated 
therein is in all cases to be complied with. 
When the circumstances which call for 
certain action are in character and number 
such as can be fully stated or clearly 
implied the Code constantly uses the word, 
“shall” or other imperative words. The 
Code is à long list of such imperatives 
some of which have reference to matters 
which are in no way vital and many of 
which are directed to minor incidents of 
procedure. But for s.537 there would be 
grave disadvantages in a Code which makes. 
statutory so many and so various require- 
ments. That section obviatés the difficulty: 


- 
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(870: W. N.188. NET 
. (9).102 Ind. Cas. 903; 54 ©; 1026 at p. 1099: 31 ‘a. 
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which would arise.by reason ‘of all irregu- 
larities bearing the character oí transgres- 
sions of a Statute. 

The Judicial Committee pointed out in 
Subrahmania Ayyar's case (5) that though 
in & sense the merest irregularity may be 
“illegal, it does not follow that all illegalities 
are within the scope ofs. 537. They did 
not say or suggest that nothing could be 
cured under the section if it was illegal and 
as the Division Bench has pointed out we 
now have in Abdul Rahman's case (6) an 
express decision to the contrary. Both 
decisions are really a condemnation of the 
view that all illegalities are as such in the 
same category forthe present purpose. In 
the former case it was idle to suggest that 
there was noprejudice. Theaccused had 
suffered in an aggravated form the very 
prejudice from which the Oode intends to 
. Bave him. In Abdul Rahman's case (6) -the 
test applied was whether there was ground 
for any probable suggestion of any failure 
of justice. The Judicial Oommittee in 
view of difference of opinion in India and 
of the fact that no case had come before 
them since Subrahmania Ayyar’s case (5) 
carefully explained and applied s. 537 “for 
the guidance of the Courts” and this 
decision must now govern the interpreta- 
tion of the section unless and until the 
Legislature shall see fit or amend the section. 

Inmy judgment the test there laid down 
cannot be evaded by saying that the 
omission here is an omission to do what is 
required by a “mandatory” provision of 
the Code, ‘nor. by saying on the one hand 
that the summoning of jurors is not even a 
“proceeding before or during the trial” 
and on the other hand that itis sucha 
matter that a defect therein will vitiate 
the trial. 

I do not understand what was meant 


when it was said in Munshi Tamizcuddin . 


Ahmed's case (1):—“By summoning less 
than l8 you initially reduce the chances 
of selection by lot and make it more 
possible to pack the Jury.” Nor, save on 
the footing that one illegality is the same 
as another, can L agree that the summoning 
of less than i8 persons is ona par with 
trying a murder case with a Jury of five. 
The present case has no analogy to the 
error in the “mode of trial” referred to in 
Subrahmania Ayyar's case (5). The fact 
that the Legislature has expressly provided 
jin s. 537 thatin the absence of prejudice 
to the accused an omission even to revise 
the list of jurors shall not render a trial 
yoidan irregularity which would prima 
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facie entitle the accused to “challenge 
the array" in no way inclines me to think 
that the present case is beyond the scope 
ofs. 537. ` 

In the course of theargument before us 
the case was putofsome jurors having to 
be chosen from among “persons present 
in Oourt" whose names were not on the 
Jury list and of the need for this course 
having been occasioned by reason that the 
number of persons summoned was in- 
sufficient. I desire to express no opinion 
as to the effect upon the validity of a trial 
of such events as these. 

Moreover, as I have had occasion. to 
refer to previous decisions upon s. 537 
and as we are sitting as a Full Bench, 
I think it well to add that in view of 
Abdul Rahman's casz (6) some of the 
previous decisions of this; Court may 
require to be revised. This casa does not 
require us to consider that aspect of the 
matter and it should be leftfor discussion 
when the need arises, and when specific 
questions can be considered. 

In my opinion, the view taken by. the 
learned Judges who havereferred this 
matter to the Full Bench is correct and the 


‘questions which they have propounded for 


our decision should be answered in the 
negative, 

The case should be remanded to a 
Division Bench for disposal on the merits 
of the other questions which arise, 


C. C. Ghose, J.—I agree. 
Suhrawardy, J.—I agree. 
Pearson, J.—I agree. 


Page, J.—I agree, and I desire to’ 
add some observations on the general 
question raised, which I regard as of prime 
important. 

The maintenance of law and order in 
India, as in other countries, depends 
mainly upon criminal law and procedure 
being so plain and sensible that ordinary 
persons are not mystified by its intricacies, 
and recognise that thereby substantial 
justice is done between the Crown and the 
accused. No one doubts that the utmost 
precaution should betaken to ensure that 
an innocent person is not convicted, but the 
extent to which the administration of the 
criminal law suffers when. an obviously 
guilty person succeeds in evading convic: 
tion is not so fully appreciated. In truth, 
a miscarriage of justice of either descrips 
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tion bewilders the public, and tends to 


‘shake’ the faith that is reposed in the: 


stability and good senseof the Courts that 
administer justice in criminal cases. For 
this reason Lam strongly of opinion that 
when the decision of a Criminal Court in 
substance appears to be correct an Appeal 
‘Court should endeavour to uphold the 
decision even incases where the rules of 
procedure by which the trial is to be 
regulated had been transgressed except 
where the breach of the prescribed rules 
isof so grave a nature that the form of 
trial was substantially different from that 
provided by law for the offence charged, 
.or where, although the violation of the rules 
was not so profound as radically to alter 
the mode of trial, itis proved that thereby 
in the event a failure of justice hasin fact 
been occasioned. ! 


The test to .be applied, in cases where 
the preseribed rules of procedure have not 
been followed, to ascertain whether there 
has been a mis-trial is always essentially the 
same, namely, whether there has been a 
miscarriage of justice, for if the Appeal 
Court is satisfied in point of fact that the 
accused has materially been prejudiced by 
the breach of procedure clearly a failure 
of justice has occurred; while if by reason 
. ofthe breach of procedure there has in 

effect been substituted another mode of 
trial for that prescribed by the Legislature 
as affording the best means of obtaining a 
fair trial, itis presumed that a fair trial 
has not been accorded the accused, and 
that in that case also there has been a 
failure of justice. In either case, therefore, 
the proceedings pro tanto will be set aside 
upon ihe ground that by reason of the 
breach of the rules of procedure a mis- 
carriage of justice has been occasioned, 
On the other hand, if the’ Appeal Court 
is not satisfied that the breach of procedure 
falls within one or other of those categories, 
in my opinion, it ought not to hold that the 
proceedings have become vitiated merely 
because there has been a transgression of 
the prescribed rules by which such prc- 
ceedings are to be regulated. It is ever 
to be borne in mind that rules and regula- 
tions are intended to be the handmaid and 
not the mistress of the law, and that in 
criminal proceedings it is of the utmost 
importance that a decision just and reason- 
able on the merits should not be disturbed 
because in the course of the proceedings 
some flaw can be detected that is not 
fundemeniel and which is not proved to 
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have worked injustice to the accused, 
although it may constitute & breach of the 
rules of criminal procedure. Now, in 1901 
Subrahmania Ayyar v. King.Emperor (5) 
was decided by the Privy Council. It was 
a plain case in which there had been a 
flagrant violation of a rule of procedure 
enacted to prevent the prejudice that an 
accused person inevitably will suffer if he 
is called upon to answer in one trial a 
multiplicity of charges. In that case the 
failure to conform to the procedure laid 
down inthe Code of Oriminal Procedure 
clearly went to the root of the trial, and 
vitiated it. Lord Halsbury (Lord Chancel- 
lor), however, in the course of delivering 
the judgment of the Board took occasion 
to animadvert upon the view expressed by 
Maclean, C. J., in Jn the matter of Abdur 
Rahman (10) “that because all irregularities 
are illegal, as he saysin a sense, and this trial 
was illegal that, therefore, all things that - 
may in his view be called illegal are, 
therefore, by that one adjective -applied to 
them, become equal in importancé and 
are susceptible of being treated alike” 
[Subrahmania Ayyar v. King- Emperor (5)]. 
That, no doubt, was a sound criticism of 
ihe proposition enunciated by Maclean, C. 
J., and I apprehend that it would equally 
be incorrect to assert that every violation 
of the Code of Criminal Procedure is cur- 
able as that every failure to conform to the 
rules of procedure ipso facto vitiates the 
proceedings. There is no magic in the use 
of the imperative in this connection, and 


‘it cannot reasonably be contended .that 


each and every transgression of the man- 
datory rules of procedure set out in the 
Code are ‘equal in importance ur suscepti- 
ble of being treated alike,” I reg. 
pectfully agree with the observations of 
Bowen, L. J., in R. v. Justices of the County 
of London (11) “that there is no such exact 
division of sections in Acts of Parliament 
into those that are directory and those that 
are imperative as is ordinarily assumed 
to be a categorical division which exhausts 
every possible class of section. You must 
look at each Act of Parliament and at each 
section to see exactly what it means. No 


other rule of construction of Acts of Par- 


liament that I knew of is of much use, 
except to try and find out as best you can 
what the Act of Parliament means, and 
that is not a rule of construction at all," 


(10) 27 C. 839; 4 O. W. N. 656 (F, B.). 
(11).(1893) 2 Q. B. 491. š 
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"Whether:a particular "breach ‘of the proce- 
dure ‘prescribed ‘in the Code vitiates the 
proceédings~ or not, “in ‘my opinion, must 
depend upon the gravity of the breach and 
consequences that are presumed or proved 
to have ‘flowed fròm it and ‘I dm satisfied 
that ‘Lord 'Halebury, whose judgments 
were permeated with sturdy common sense 
and who in Allen v.‘Flood (12), laid down 
"that ‘every judgment must be read. as 
applicable to the particular facts ‘proved, 
or ‘assumed 'tò be proved, since the 'ge- 
nerality ‘of the expresssons ‘which ‘may be 
found there are not intended to- be exposi- 
tions of the whole law, but governed, and 
qualified by the particular facts of thé 
case in which ‘such expessions are to be 
founds” did not intend to;encourage in any 
way ‘a tendency to ‘exaggerate the-import- 
ance ‘of breaches ‘of procedure that did not 
materialy affect the due course of -justice. 


O'T discern, however, in the numerous 
decisions which purport to be founded upon 
Subrdhmania ‘Ayyar v. -Kinj-Emperor (5) a 
tendency to regard the judgment in “that 
case ‘as indicating that, in the opinion ofthe 
Judicial Committee, where there has béen 
& departure from the strict letter of ‘the 
Odde of Criminal Procedure—indeed, ac- 
Gording to some of the decisions, a8T venture 
{ò think with all, due ‘deference, even ‘in 
matters ‘of mere triviälity, and whereit'can- 
not reasonablytbe suggested that the accused 
has: suffered 'any 'prejudice—the Appeal 
Court ought to "hold ‘that ‘a mis-trial has 
taken place. “Tlie result has been that the 
path of a Judge exercising criminal jurisdic- 
tion is beget with pitfalls and ‘obstructions, 
and his attention must needs be diverted 
unduly from the substance to the form of 
the proceedings; lest perchance if he fails 
in any particular to conform to the pro- 


visions of the: Code the proceedings may : 


be set ‘aside. ‘Of course, aJudge who de- 
liberately or through inadvertence does not 
follow the procedure laid ‘down in the Code 
fails in the performance’ of his duty, but the 
éffect of non-compliance with the ‘statutory 
rules of procedure, in my opinion, must 
‘vary according to the gravity and effect of 
the breach, and the test in each case is whe- 
ther thé proceedings havé resulted in a 


miscarriage of justice. In Allen v. Flood . 


(12) Lord Halsbury added “‘that-a casé is 
only an authority for what it actually de- 
cides. I entirely deny that it can be quoted 
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for a proposition that may: seem to follow 
logically from it. Such. a mode of reason- 
ing assumes that the law is necessarily a logi- 
cal Code, whereasevery lawyer must acknow- 
ledge that the law is not always logical at . 
all” and in my opinion, no sanction or war- 
rant can be found in Subrahmania Ayyar's 
case (5) for . a method of construc- 
tion that tends to magnify the im- 
portance of technical ‘defects to the detri- 
ment of the substance and the merits of a 
case. In my opinion the objection raised 
to the validity of the trial in the present 
case is misconceived. The accused was 
tried by the statutory number of jurors, 
who was chosen by lot without objection or 
challenge from the accused. ‘It is not proved 
that the accused was prejudiced in making 
his defence or in any other way by reason 
of the course that the proceedings took. 


In these circumstances an .argument that 


the trial was & nullity merely because nly 
14 instead of 18 persons were summoned 


as jurors is one that with all due defer- 


ence, in my opinion, ought not to be 
countenanced, and agree that a negative 
answer should be given to the questions 


that have been propounded. ~The case of 


Abdul Rahmanv. Emperor (6) decided in 
1926 marked the turning of the tide, aad 
the decision of the Full Bench on. this 
reference will, I trust, have the salutary 
effect in criminal matters of discouraging 
objections that are merely technical, and 
broadening the outlook of those whose ` 
duty it is to administer justice accord- 


“ing to law. ' : 


4. Reference answered in the negative, 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
”“ORIMINAL APPEAL. No. 539 or 1929. 

. January 16, 1930. `. 
Present:—Mr. Justice Boys, Mr. Justice 
Young and Mr. Justice Sen. 
EMPEROR—APPELLANT 

versus 
HIMANCHAL SINGH--AcocosgD— 
RESPONDENT, | 

Penal Code (Act XLV of 1860), s. 17, —U. P. Land 
Revenue Act (III of 1901), s. 147—Citation to appear 
issued under s. 147, whether summons, notice or order 
—Omission to appear, whether offence under s. 174, 
Penal Code—Interpretation of Statutes—Fiscal and 
penal statutes. 

Per Boys and Young, JJ.—(Sen, J., dissenting).— 
A citation to appear issued under s. 147 of the 
U. P. Land Revenue Act IlI of 1901, is not asum- 
mons, .notice or order which the recipient is legally 
- bound toobey within the meaning ofs. 174, Penal 
Code. [p. 673, col. 2.] 

Where thereis reasonable ground for doubt as to 
the correct interpretation of an enactment, that inter- 
pretation should be adopted which is most in favour 
of the person to be penalised. This principle is of 


general application to fiscal and penal statutes. 


ip. 675, col. 1.] 
herethe matterisin doubt, that interpretation 
should be given to the statute which will prevent or 


will not permit ofan abuse ef the process of the , 


law. [ibid] 
Emperor v. Bhirgu Singh (1), approved. 
Ram Bali Singh v. Emperor (2),0verruled. 
Chandrika Singh v. Emperor (4), not followed. 
Per Sen, J.—Where a citation has been issued 


to a person who is in arrear of Government revenue. 


, under s. 147, U. P. Land Revenue, Act, the said cita- 


tion is @ summons within the meaning of s. 174, 


. Penal Code. [p. 681, col. 2.] 


Oriminal appeal from an order of Special 


- Magistrate, Second Olass, Shahjahanpur, 
: dated the 8th of October, 1928. 
Mr. U.S. Bajpai, ior the Orown. 
Mr. K.N. Malaviya, for the Respondent. 
JUDGMENT. 
Boys and Young, JJ.—This is an ap- 
` ‘peal by the Local Government from an order 
passed by a Magistrate acquitting Himan- 
chal Singh upon a charge ofanoffence under 
8.174, Indian Penal Code. The Magistrate 
acquitted the accused following, as he was 
bound to do, the decision of two Judges of 
this Court in Emperor v. Bhirgu Singh (1). 
The Local Government being dissatisfied 
with the decision in that case that a cita- 
tion to appear issued unders. 147, Land 
Revenue Act (U. PJ), IIl of 1901, was not a 
‘summons, notice or order which the recipi- 
ent was legally bound to obey, have appeal- 
ed from the decision of the Magistrate. 
Without waiting to see whether the Bench 
of two Judges of this Court before whom 
the appeal might come agreed with the 


(1) 99 Ind. Cas, 60;49 A. 205;.24 A. L. J. 1001 28 Or, . 
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decision of the two Judges of this Court 
above mentioned, the learned Government 
Advocate, presumably under instructions 
from the Local Government, secured an 
immediate reference by the Ohief Justice, 
of the'appealto a Full Bench We think 
that the Ohief -Justice would not have 
referred the matter to a Full Bench at allif 
the point we have mentioned had been 
brought to his attention. If the-Bench of 
two Judges before whom the appeal would 
have come in the ordinary course agreed 
with the two Judges who had already 
decided the question, there would have been 
an end of the matter, If, on the other hand, 
they had disagreed, it would have been 
open to them to ask the Ohief Justice, in . 
accordance with the ordinary procedure to 
refer the matter to a Full Bench, 

The question now before us is whether a 
citation to appear issued under s. 147, U. P. 
Land Revenue Act, III of 1901, isa sum- 
mons, notice or order which the recipient is 
legally bound to obey, 

The facts are simple. Himanchal Singh 
was in arrears in the payment of Govern- 
ment revenue for a sum of Rs. 108-6.-0, 
Whether or no a writ of demand had or 
had not already issued to him under s. 147 
we are not informed; nor is itin fact 
material, The document which was served 
upon him is a citation to appear, purport- 
ing to be drafted in accordance with form 2 
of the forms drawn up by the Local Govern- 
ment by virtue of its power under s, 734, 
Revenue Act. This document was treated 
inthe argument before us by both sides 
as if if wasa document of a composite cha- 
racter embodying a writ of demand and a 
citation to appear in the one document. 
But this i8 not 80 asa reference to the forms 
wil show. The English form does not 
contain an unconditional intimation. to 
appear. It requiresthe recipient to appear 
on a certain date and at a certain hour “if 
the entire arrears plus the talbana for this 
citation are not sooner paid. The vernacu- 
lar of the document which was actually 
served calls upon him to appear if the 
amount “is not paid with the greatest prom- 
ptitude" (jaldtar adna kardiya jawe.)" The 
translation is not accurate but the inac- 
curacy is immaterial. The document fur- 
ther bears a foot-note intimating that failure 
to attend is punishable (in the Criminal 
Courts) under s. 174, Indian Penal Code. 
This foot-note manifestly begs the question 
and is immaterial, except so far as it may 
indicate a desire to give to the intimation a 
force which the Act itself certainly does not 
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.expressly give it. The Local Government 
has. power. to make rules and prepare forms 
under s. 234, but manifestly, as s, 234 itself 
ye only rules "consistent with this 
et": l | 
It is common ground that the citation was 
served upon Himanchal Singh personally 
and that he did not attend, nor paid the 
. arrears within the time specified in the 
citation. Himanchal Singh was put 


upon his trial under s.174, Indian Penal: 


Code. He admitted that the citation was 


served upon him -and that he did not at- 
tend or deposit the amount of the arrears.’ 


The Magistrate describes this as a plea of 


" guilty. It clearly was not a plea of guilty- 

ofan, offence under s. 174, Indian Penal- 
Code.. But this ceased to be of importance 
again in view of the fact that the Magistrate. 


acquitted him in obedience to the ruling 
.:io which we have referred. It has only 

been necessary to mention these immaterial 
matters because they did in fact form the 
subject of argument, and itis necessary to. 
sweep them aside, Before giving briefly 
our reasons for holding that the citation to: 


appear was-not a summons, notice or order 


. which the recipient was legally bound to 
' obey by appearing within the meaning of 
"8. 174, Indian Penal Code, we will narrate as 


“briefly as possible the history of the - previ-: 


‘ous decisions on the point. 


» 
ai 


In 1909 the Sessions Judge of Benares, 


..Mr. E. H.-Ashworth, -subsequently -Ash- 

: worth, J., referred a conviction under s. 174 
~ to tbis.Oourt on the ground that in his 
view it was an illegal -conviction in that the 


accused was not bound to sppear. The. 


matter came before Knox, J., and Tudball, 
J.and was registered as Sarju Singh Refer- 
. ence No. 320 of 1909*, On 3rd August, 1969, 


. they recorded the following brief Judgment: . 


"Inour opinion a citation issued by a 
Tahsildar is an order to appear before the 
Tahsildar whieh the person cited is bound 
. toobey. The intentional disobedience of 
it is, therefore, an offence under s. 174". 

No reasons for this view were given. 


. The next case, Emperor v. Sheopal Singh, ` 


we are unable to give the date, but the case 
is quoted in the next case ‘to which 
. we shall refer came before Mr. 
` Piggott, A. J. O, Oudh, subsequently Pig- 
gott, J., of this Court. The full judgment 
not being available to us we are only able 
. to.note that he held that the accused was 
not bound to obey the citation, basing his 
judgment on the report of the Select Com- 
mittee during the passage of the bill. 
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- In 1909 Mr.. Ohamier, Judicial Commis- 
sioner, and Mr. Evans, A.J. O., Oudh, held 
thatthe accused was bound to appear in 
obedience to the citation. They rejected 
the decision of Mr. Piggott because he, had 
relied upon the report of the Select Com- 
mittee. They -quoted the form of the cita- 
tion and then rejected the argument (ihe 
onlyone apparently urged) thata citation 
was merely an alternative toa writ of de- 
mand, because if a citation merely took 


‘the place of & writ of demand, the citation 


itself would be useless, asit did not make 
any demand, No other consideration was 
apparently drawn to the attention of the 
learned Judges and they gave no further 
reason for holding that the recipient was 
bound to appear in accordance with the 
citation, This case is: Ram Bali Singh v. 
Emperor (2). jw wey d 

The next caseis that to which we have 
already referred, Emperor v.. Bhirgu Singh 


(1) decided by Dalal, J., and one of the 


members of the.present Full Bench, Boys, 
J. It was held thatthe recipient was not 
legally bound to obey the citation. This 
appears to have been the first case in which 
the matter was at all fully argued ahd 
reasons are given at length for the decision 
to which reference may be made. |. 

In the following year the matter came 
up before a single Judge of this . Court, 
Sulaiman, J. in Banwari Lal v. Emperor 
(3): ‘The learned Judge said: . .— ^ 

"If the matter wére entirely res integra I 
would have been inclined to hold 
that the citation was at any rate a notice, 
if not a summons or order, . and that, there- 
fore, its disobedience was covered by s. 174, 
Indian Penal Code.” He held himself, 
however, bound by the last. decision to 
which we have referred. It will be noticed 


that the learned Judge did. not con- 
sider whether, even though the  cita- 
tion might be regarded as a notice, - 


it was a notice that the recipient was 
legally bound to obey. He proceeded to 
set out in detail the reasoning in Emperor 
v. Bhirgu Singh .(1) and then added “the . 
view taken by the Bench certainly prevents 
the abuse of the power to issue a citation 
to appear and then to arrest the defaulter, 
which may be an intolerable hardship...... 
KG NK .O.1& may be doubtful whe- 
ther such a procedure was contemplated 
by the Legislature when the Act was 
passed." 


(2) 5 Ind. Cas. 805; 13 O. O. 55; 11 Cr. L. J. 850... 
. (3) 99 Ind. Cas. 409; 49 A. 215; L. R. .7. A. 177 Or; 
20 A. La d, 38; A. I, R. 1927 All, 49; 28 Or, Lod. 1394. , 
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'..Lastly, the question eame up in. 1927 
before Stuart, ©: J., and Pullan, J., in the 
Ohief Court at Lucknow in Chandrika 
Singh v. Emperor (4). Thelearned Judges 
delivered separate judgments ~to which 
, reference may be made. It is only neces- 
sary to point out that Stuart, C. J., referred 
-to the complete difference of opinion in 
: Tegard to the effect of the citation between 
-the decisions in Ram Bali Singh v. Emperor 
(2) and Emperor v. Bhirgu Singh (1), and 
^ „further stated “why the word citation was 
used in this portion of Local, Act, IIT of 1901, 
Iam in no position to decide,” though he 
added that the word “citation” was possibly 
-used in Chap. VIII and the word “summons” 
-in Chap. IX, because Chap. VIII is concerned 
“with the purely fiscal act in collecting land 
revenue, while Chap. IX is concerned with 
-the- procedure of Revenue Courts and 
Revenue Officers exercising judicial or 
quast judicial functions, It may be noted 
further that Pullan, J., relied to some 
extent at least on the threat in the foot-note 
«to the citation form to which we have re- 
ferred. ` a : o 

These are all the cases to which we have 
been referred. It would seem that à mere 
recital of .these. cases is sufficient to show 
‘this. much at least, that there is room for 
doubt as to the force to be given to the 
terms “citation to appear.” That being so, 
there. comes into force immediately the 
. principle of interpretation ofa Statute that 
; where there is reasonable ground for doubt 
_88 to the correct interpretation of an 
enactment, that interpretation should be 
adopted which is most in favour of the 
person tobe penalised. This principle is 
of general application to fiscal and penal 
statutes. Here we have both a fiscal and 
a penal statute. | : 
_ Next, there is the principleof interpreta- 
tion that where the matter is in doubt, that 
interpretation should be given to the 
statute which will prevent or will not 
permit of an abuse of the process of the 
law.- The learned Government Advocate, 
.putting as best he could the case for the 
appellant Local Government, was unable to 
suggest tous why the Local Government 
should be so. anxious to secure the strict 
interpretation,for which he pleaded, of the 
word “citation.” If- the defaulter fails to 
appear in response to the citation, and even 
: without the issus of a citation, the Revenue 
Officer has power to issue a warrant of 
arrest, The only motive underlying: the 


(4) 108 Ind. Oas. 686; A.I. R, 1938 Oudh 122; 40 ~ 
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. desire: of-the Local’ Government-to puj 4 
‘strict interpretation on the word “citation, 
which. anybody could suggest was that it 
would save the Revenue Officer the trouble 
of issuing a warrant of arrest andof bringing : 
the defaulter before him under -arrest. -He 
-could, if the defaulter was bound to appear 
in answer toa citation, issue the ‘citation, 
-and then having the defaulter before--him 
S8y to him: tico Q4 
“Now come to terms such as I can accept, 
or I will forthwith.arrest you." "E e 
Can anybody doubt but that this would 
- be an abuse of the process of the law. No 
„other motive is suggested to us. We should, 
therefore, give effect so far to the principle 
. that where there is doubt, that interpreta- 
tion should be put on the enactment. which 
. will prevent an abuse of the legal process. ; 
Having stated these two principles - we 
.nexi turn to the question, what explanation 
is there of this special use of. the. word 
“citation” in 8.117 when it is used nowhere 
else in the whole Act. When the N. W. P. 
. Land Revenue Act, XIX of 1873, and the 


: Land Revenue Act of Oudh, XVII of 1876, 


were consolidated into the present U.P. Act 
Itt, of 1901, the draftsman had to consider 
whether he- should or should not use- the 
word “a, summons io" appear” which 
-appeared in- the Oudh Act, and he -sub- 
stituted, and can only be held. to -have 
-deliberately substituted, the. word “citation.” 
It is not the case that the word was used 
‘Carelessly or with some vague idea. that 7.it 
did not really matter whether one used, the 
word "summons," "citation," "notice" “call 


< 


upon," etc. The draftsman had the word 
"summons" before his eyes. He had not 
the word “citation.” He deliberately 
substituted “citation” for “summons.” 


What was the reason for this? Noone has 
been even able to suggest that there was 
any reason except possibly, and that is in 
favour of giving the less strict interpreta- 
‘tion to the word, that in Ohap. IX where the 
word “summons” is used the Legislature 
was dealing with the procedure of the 
Courts, and in Chap. VIII he was dealing 
only with the proceedings of officers for the 
collection of theamounts due to Govern- 
ment, There would bea natural inclina- 
tion to substitute the milder word in the 
latter caso for the stricter word used in the 
former. This is the only possible expla- 
nation that occurs fous or that has beer: 
offered by anybody ofthe deliberate sub- 
stitution of the term. l 

Much argument has been directed to 
suggest that a citation is in fact equivalent 
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‘to a summons carrying with it the 'con- 
sequence enacted in s. 174, Indian Penal 
Code. It may be that itis so in some cases, 
It does not follow that itis so in all But 
in fact even if it could be held to be merely 
8 variant of the word “summons,” and that 
the two words are interchangeable, even 
‘that will not' help the appellant, for it is 
manifest that the word "summons" is some- 
times used in cases where the recipient is 
“not bound to obey the summons, It isin 
itself a striking factthat nobody has ever 
yet heard ofa man being prosecuted under 
B. 174, Indian Penal Code, for failing to obey 
a summons to attend a Court asa witness, 
"The invariable procedure followed, if the 
attendance of the witness is essential, is to 
issue a warrant for his arrest; and indeed 
in the Civil Procedure Code express 
provision for this is made in e. 32, in 
which there i8 no reference to s. 174, Indian 
Penal Code. But more than this, we find 
the word “summons” actually used in the 
‘very Act which we are considering in s. 
201 where it is laid down in the proviso 
that no order shall be altered without 
‘previously summoning the party, in whose 
‘favour that order was passed, to appear. 
Manifestly here no liability under 8.174, 
Indian Penal Code, can arise, Again, 
where if is intended that failure to appear 
even in answerioa summons should carry 
the consequences laid down in s. 174, Indian 
Penal Oode, we find it expressly stated, 
which declares that “all persons so sum- 
‘moned shall be bound to attend." As to 
citations, to refer to another Act, we find 
that where it is intended tbat failure to 
obey a citation should re penalised, that 
intention is mace the subject of express 
enactment, e g, Act XXI of 1866, ss, 10 and 
‘LI, where it is declareo that the respondent 
in other words, the defendantin the suit, 
‘sball be served witha citation to appear, 
and that in default cf his or ber appearance, 
' liability to punishment under s. 174, Indian 
Penal Code, follows, Lastly, we may note 
that to give the lerss:rict meaning to the 
term “citation,” if indeed the more severe 
‘interpretation be permissible at all, is in 
accordance wilh areasonable interpretatien 
of the schemeof the Act, The Tahsildar 
hee under s. 145 to certify a statement of 
account ebowing tbe existence of the arrear 
of ite amount and of tbe person who is the 
defaulter. It is declared that this state- 
‘ment of account shall be conclusive evi- 
dence of the facts stated in it. It is 
manifest, however, that this cannot pessibly 
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amending the certified statement of account 

if he desires to doso. If he hasiesued & 
writ of demand in accordance with that 
statement of account, and eitherin conse- 
quence of information received from the 
alleged defaulter, or from any other source, 
he has reason to doubt the correctness of 
ihe statement or the desirability of pro- 

ceeding to extreme measures without 

further light on the matter, itis reasonable 

to suppose that he should be empowered to 

give the alleged defaulter an .opportunity 

of appearing before him and explaining. 
either that: he is not the person liable, or 

that he is not liable for the whole amount 

claimed, or of offering to make an arrange- 

ment which will not necessitate proceeding 

to extreme measures. Itis not necessary 

to elaborate this. We have already noted 

above that no other proper motive can be 

Suggested as underlying the useof the 

word "citation," 

For the reasons we have given we hold 
that the citation was not & summons, notice 
or order which Himanchal Singh was 
legally bound to obey, and we dismiss the 
appeal. 


Sen, J.—This is an appeal by the 
Local Government from an order, passed 
by a Magistrate, acquitting Himanchal 
Singh of an offence under s.174, Indian 
Penal Code.. 

Himanchal Singh was in arrear of Govern- 
ment revenue fora sum of Rs. 108-6-0 
on account of Rabi 1332 Fasi. A 
writ was issued to him under s, 147, 

. P. Land Revenue Act (Act JI 
of 194) on llth July, 1928 This, 
document was of a composite character 
being a writ of demand and a citation for 
appearance, if the demand for revenueis 
not complied with. The document isina 
printed form which is headed as “summons 
for attendance.” The wording of this 
document is substantially in accord with 
the prescribed form to be foundin the 
Land Revenue Manual for the United 
Provinces, which isa Government publica- 
tion. The document is addressed to Himan- 
chal Singh, who is directed to attend the 
Court of the Taheildar of l'aheil Shabjahen- 
pur, on 26th July 1928, at noon, if ihe 
amount of arrears together with the ecsta 
of the process fee is not paid with the 


greatest promptitude (jaldtar ada na kar 


diya jawe) The order was served upon 
Himanchal Singh personally, on 17th July 
1928. The document bears the followin 
cadorsement by Himanchal Sings : 
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“Tam informed of yoürorder and received 
8 copy of the summons through the peon." 

This document contained & warning 
note: . 

“A failure to attend will be punishable in 
the Oriminal Oourt under s, 174, Indian 
Penal Code." 

Himanchal Singh did not pay the amount 

of arrear together with the costs of the 
process fee nor did he attend the Court of the 
Tahsildar, on 26th July, 1928, as he was 
directed-to do. Proceedings were initiated 
against him under s. 174, Indian Penal 
Qode, and he was eventually put upon his 
trial before Khan Bahadur Maulvi Muham- 
mad Mansub Hasan Khan, Special Magis- 
trate of Second Olass. The statement of 
the accused was recorded, on 5th October, 
1928, under s. 364, Criminal Procedure Code, 
and the accused admitted that the summons 
was issued to him and that he neither 
deposited the revenue nor attended the 
Court. The Magistrate acquitted him on 
8th October, 1928. The Magistrate held 
that, though the accused pleaded guilty, no 
offence was committed by him under s, 174, 
Indian Penal Oode, for non-attendance 
in the Court of the T'ahsildar and reliance 
was placed upon a Division Benth ruling of 
this Court in Emperor v. Bhirgu Singh (1) 
1n support of this view. 
-The Magistrate is not quite accurate 
in stating that the accused pleaded guilty 
before him. The accused was not asked 
whether he had committed an offence under 
8. 174, Indian Penal Code, and he did not 
` plead guilty in express terms. The Magis- 
trate was, however, bound to follow the 
ruling.of this Oourt, which undoubtedly 
supported his view. 

The Local Government challenges the 
correctness of the decision'in Emperor v. 
| Bhirgu Singh (1). The point to be consider- 
ed in this appeal is of far reaching effect as 
involving a question of principle, and isa 
matter of general importance, affecting the 
authority of the Revenue Officers acting 
under the Land Revenue Act, as also the 
liberty of thesubjects of the Crown to whom 
citations are addressed under s. 147 of 
the Act. 

In approaching the question before this 
Court, no importance can be attached to 
the fact that the citation is headed as 
‘Notice of attendance” nor to the further 
fact that the foot-note} contains a pointed 
warning. Norcan the fact of the citation 
being issued from “the Court of the 
Tahsildar“ and Himanchal Singh being 
directed to appear "in. the Qourt of 
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Tahsildar” be. permitted to be strained too 
far. The  Tahsildar was acting in his 
administrative capacity as a Revenue 
Collector. He was not, strictly speaking, 8 
* Gourt” and was exercising, at the most a 
quasi judicial function. In s. 189,a Taheildar 
is authorized to hold his Court within his. 
Tahsil, but his powers under s, 147 are more 
administrative than judicial. 


Section 174, Indian Penal Oode, 
provides: 

“ Whoever, being legally bound to attend 
in person......... ata certain place and time 


in obedience to a summons, notice, order. 
or proclamation proceeding from any public 
servant legally competent, as such publie 
servant to issue the same, intentionally 


omits to attend at that place or time........ à 
shall be punished with imprisonment........ f 
or with fine......... > 


The ingredients of the offence under 
this section are, therefore, ~ (1) that a. 
summons for attendance must be issued 
by a public servant who was legally 
competent to issue the same, (2) thatthe 
person summoned must be legally bound 
to attend at a certain place and time in 
answer to the summons and (3) that the 
person summoned must intentionally have. 
omitted to attend at that place and time.. 
Section. 147, Land Revenue Act, provides 
that when an arrear of revenue becomes due, 
a writ of demand calling on the defaulter to 


pay the amount within the time therein 


stated or a citation to appear may-issue. 
Circular 3-II{ of the rules framed 
by the Board of Revenue contained, amongst ` 
others the following provisions relating to 
5. 147, Land Revenue Act: , 
“ Processes under s. 147, shall. be issued 
by the Tahsildar of the Tahsil in which the, 
arrear fell due, or by order of the Oollector. 
or Assistant Collector in charge of the Sub- 
Division. Writs, warrants and proclama- 
tions shall be in the forms appended. They 
shall bear the date of issue and shall be. 
signed by the issuing officer and sealed 
with his official seal.” ; 
“Process under s. 147 is not required by 
law to precede processes under s. 150 but 
ordinarily writ or citation to appear should 
issue before any other process is resorted 
to. The fee charged for the issue ofa 
writ or citation to appear shall be 1z annas. 
The fee shall be included iu the amounts 
specified in the writ or citation. as that for 


' the recovery of which the writ is issued.” 


“No more than one writ shall be issued 
in respect of the same arrear to any défaulter 
except under the orders of the Collector, 


618 


Ef khê-arreaié be aot "paid within 15.days 
from “the date ` ihe: service; severe 
measures should jonini be taken.” 

“lt is not cóntroverted thatthe Tahsildar of 
Tahsil Shahjahanpur was a publie servant, 
legally. competent as such public servant to 
iésue'a' citation to Himanchal “Singh to, 
appear before him under s. 147, . Land 


- Revence Act, or that Himanchal Singh asa 


déf&ülter was ‘duly served with the citation 
calling upon him to appear on 26th J uly, 
1928. : But it Kas been argued that a citation. 
to appear under- 8; 
is not'a "summons" ' within the purview of 
B. 174, Indian - Penal 'Code,. and that 
Himanchal Singh was not legally bound 
to appear. ` 

"Statutes of'a fiscal or penal inter 
must'be strictly- construed so as to prevent 
undue encroachment upon the liberty of’ 
the subject. Where the words of a Statute 
are ambiguous, or of'& doubtful import, 
the words should be construed generously. 
Where; however, the words of the Statute: 
are ` ‘unequivocal and unanibiguous, they’ 
must be construed: in their plain, natural. 
and grammatical senses. - 

^ The question which emerges for decision 

in’ this appeal is whether the-words'''a 
citation to appear" in s. 147, Land Revenue: 
Act, connote anything different from ` 2 
summons to appear, The word “citation " 
has not been defined in the Land Revenue 
Act*nor has, the word “summons” been 
defined in: "the said Act. ìti is presumatle 


that the words. citation and summons have: 


noi been used in the Act in a special or 
technical sense. If recourse be had to 
standard books of reference, it would appear 
that citation and summons are interehange- 
. able’: words. For instance, in Webster's 
New International Dictionary, "citation" 
means amongst other things, an official 
summons or notice given to a person to 
appear before a tribunal of justice ; hence 
any summons. In Murray's Dictionary 
“citation” is a citing or summoning toa 
Court of Justice. Bouvier gives the follow- 
ing note on citation: 
. “A writ- issued out of a Gourt of com- 
petent jurisdiction, commanding a person 
therein named to appear on a day named 
and: do something therein mentioned, or 
show cause why he should not." 

“The-act of which a person is £0 sum- 
moned or cited." ^ - 

* In the selen a law, the citation is 
the begjnning and foundation of the whole 


Gause, and: is said to have six requisites,- 
namely, thé: insertion ot the name of the 
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Judge, of the promovent, of the impuguant, 
of the cause of suits of the place and of the 
time of appearance ; to which may be added, 
the affixing the geal of the Court, and the 
name of the Registrar or his Deputy." 

= Process issued in Courts of Probate and 
Admiralty Courts. It isusually the original 
process in any proceeding where used and, 
is in that respect analogous to, the writ of ' 
capias or summons at law, and the subpana 
in Chancery.” 

“ According to Wharton - (Law Léxiconj' 
Edition 4, page 187) "citation" is à summons 
to appear, applied particularly to a'pro- 
cess in the spiritual, Probate and Matriz. 
monial Courts. l 

In its. common significance, 

“eitation to appear ` is clearly “a summons. 
to appear” and cannot be held to mean” 
anything short of this.” lf this meaning is; 
applied to the text of s, 147, it fits in with the 
context. It is not necessary either to strain 
the language or to have recourse to a process , 
of reasoning to find out the meaning: 
of the text. Indeed, if regard: be paid to. 
the context and the scheme of the Aet 
it is not possible to construe the word ft cita- 
tion " otherwise than as a summons. 

Section 146, Land Revenue Act, pres-: 


‘therefore, : 


‘eribes the processes by which an arrear: 


of revenue may be recovered. "These: 
processes are eight in number, and have 
been enumeratedin cls. (a) to (h). Bach: 
of these processes is and is intended to be 
coercive. Every process enumerated in the | 
section is severer or more drastic than the ' 
one immediately preceding it. There may . 
bevariance in the degree of the effectiveness ' 
of the several processes as also in the deg- 
ree of their coerciveness, but all of them 
share one common character in so far that 
all of them are coercive. < 
The Local Government may issue & war: 
rant of arrest inthe very first instance but the 
Legislature provided for a less drastic 
remedy by the issue of a citation. It cannot: 
be assumed that the object of the citation is 
simply to facilitate the execution of the: 
warrant of arrest. The two processes are 
different. If the man appearsin obedience 
to the citation, he may be allowed to go 
without any warrant bein g executed against. 
him That the process of citation to ap-. 
pear may be abused is no argument against , 
the process itself being from its very incep- . 


tion an instrument of an imperative or 


compelling character. `- 

A writ of demand or a citation: to ape’ 
pear is one of the statutory processes for 
recovering am arrear.of revenue, A citation’ 
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to appear could not have been intended to 
bea mere invitation from the Tahsildar to 
appear in his Court to parley with him 
about the amount of the arrear or to nago- 
tiate with him the time asto its payment. 
It'is not till the revenue has fallen into ar-- 
rears that steps can be taken for its recovery. 
Section 145, Land Revenue Act, enacts 
that a statement of account certified by 
the Tahsildar shall for purposes of Chap. 
VIII be conclusive evidence -of the exist- 
ence of the arrear, of its amount and of the 
person who is the defaulter. Ez hypothesi, 
the amount due has: been determin- 
ed and has been duly certified. - The 
certificate being conclusive, the issue oia 
citation could not be treated as a mere oc- 


casion given to the co-sharer concerned to- 


come and discuss with- the Tahsildar be- 
cause of any dispute or uncertainty about the 
amount of revenue. . The certificate having 
already settled the matter, the Ohapter re- 


garding dispute or uncertainty is closed- 


anon and forever. It is extremely difficult 
to-conceive thatthe Legislature could have 


one of the modes or processes for recover- 
ing the arrear of revenue without looking 


forward to the obedience of that process 


by the person against whom it is directed. 

It has been argued that. the processes 
from (b) to (h) are coercive but “a writ of 
demand "or “ a citation to appear" is not 
& coercive process, According to Wharton, a 
writ is: “a judicial process by which: any 
one-is summoned as-an offender and is also 
a legal instrument to enforce obedience to 
theorders and sentences of the Courts” 
“A writ of demand is aperemptory order to 
pay. A 
“A citatión to appear" cannot be other- 
wise than & peremptory order to appear, if 
thearrear of revenue is not paid. It is 
coercive because he has to leave his busi- 
ness and has to undergo the worry, trouble 
and expense of & journey to the Tahsil. 
The &ppearance before the Tahsildar as a 
défaulter is humiliation enough. He is ex- 
posed to the risk of being arrested by the 
Tahsildar if the latter chooses to do so. Be- 
sides this, he has to pay the expenses of 
the process issued to him. It is the extent 
of the privation, wherein lies the compul- 
gion. | 

The word “ citation’ does not appear to 
have been used in ss. 146 and 147, Land 
Revenue Act, in a technical sense.  '' Oita- 
tion" may have a limited or a technical 
meaning in a particular Statute.relating to 
ecclesiastical law or to law relating to Pro- 
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"ath Premji (6) it was held that 


` intention of the Legislature," 


-order against him or to his prejudice, 
-noliability has been 


079 - 
bate and Administration, But it is not | 
permissible to construe words in one Act 
by a reference to the use of the same words : 


‘in another Act which is not in pari materia 
. with the former. 
‘ Muddoosooden Dey v. Bomachurn Mookerjee 
-(5) that the meaning of an Act is to .be 


It was held in the case of 


gathered solely by a reference to the 
Act itself. In Walji Karimji v. Jagan- 
th en- 


actments in pari materia should be - 


read together as ‘if they were one law and 


interpreted as consistently and harmonious- 
ly as their language will fairly admit but 
an enquiry into the vicissitudes which a 
measure experienced in the course of its 
passage as a bill through the Legislature 1s 
not a legitimate mode of ascertaining the ~ 

It is, therefore, submitted with respect 
that itis not legitimate to construe the ' 
. Words “ citation to appear " in ss. 146 and: 


- 147, Land Revenue Act, by a reference to ' 


“8. 69," Act Vof 1881 or ss. 199 and 250, 


- Succession Act (Act X of 1865). Section 69, 


intended ~“ citation to appear ™ to have been’ - Act V of 1881 is a replica of s. 250, Succes- . 


‘sion Act of 1865 and provides that “it shall: 
be lawful for the District Judge . . . .- 
to issue citations calling upon all persons - 
claiming to have any interest in the 
estate of the deceased to come and see 
the proceedings before the grant of Pro- 
-bate or Letters of Administrations.” The 
citation hereis a general citation and is 
not addressed to a particular individual by 
name. ‘The citation is:not addressed to 
-persons who do not put forward any claim 
‘in the estate of the deceased. It is nota 
‘process for enforcement of a pre-existing: 
liability as in the case of a defaulting land- 
holder. Ifa person having a claim to the 


-estate of the deceased holds himself back, 


he exposes himself to the risk of anexparte : 
But 
incurred ` till this 
order has been passed. ' Section 199 ig ` 
clear that no appearance on the part of the : 
next-of-kin is contemplated and he has the 
option to acceptor refuse the Letters of - 
Administration. 

It is worthy of note that a mode of publi. 
cation of the citation was prescribed by the 


.Probate and Administration Áct and the 


Succession Act. Inthe Land Revenue Act, 
no mode for the service of the citation 


- under s. 147 has been specifically provided 


for But the mode of service of &1mmona 


, under the Act has been expressly provided 


(5).1 Hyde 100. ` " i 
(6) 2 B. 84; 2 Ind. Jur: 112, - 


880 7. 
This could not be treated as a cage ofomission 
from inadvertence. It is rather suggestive 
of the fact that the framers of the Act con- 
sidered the two terms to be synonymous. 

In 8.151, N. W. P. Land Revenue Act, 
(Act XIX. of 1873) there was a provision for 
the “ writ of demand " but there was no 
provision of the issue ofa citation or sum- 

mons to the defaulting zemindar, Ins. 114, 
Land Revenue Act of Oudh (Act XVII of 
1876), there was a provision for both, that 
is, there was a provision for “a writ of de- 
mand” and, alternatively, for “a sum- 
mons to appear." Under Act III of 1901, the 
two aforesaid Acts were repealed and they 
were consolidated into one. In the new 
Act, a provision has been made for both, 
with this difference that the word “ cita- 
tion " has been substituted for ' summons." 
This would suggest that the Legislature 
considered the word “summons” and: 
“citation” as convertible terms. As has 
already.been observed, the context, where 
the words “ citation " nas been used, is also 
indicative of the same conclusion. The 
word “ citation ” has to be read with re- 
ference to:the context and not divorced 
from it, and the interpretation as to the 
nature andcharacter of the citation may 
be mild in one case and more severe in an- 
other if the mildness or severity is to be 
assigned to the legal effect of the process. 
But it would depend in each case upon the 
text of the Statute with special reference to 
the character of the proceedings, it relates 
to. Having regard, therefore, (1) to, the 
natural and grammatical meaning of the 
word “ citation," (2) to the general echeme 
` of the Land Revenue Act and (3) to the use 
of the word “ citation " with reference to 
the context. it is clear that “citation to 
appear "cannot but have one meaning, 
namely, ‘‘ summons to appear.” There is 
no ambiguity in the words “citation to ap- 
pear" and the words cannot be construed 
to mean Citation to appear or not to appear 
at the option of the person served with the 
citation. There can be no warrant for 
introducing words into the text of s. 147 as 
an addition oran alternative. It will be 
trenching upon the province of ihe Legis- 
lature to aad an inconsistent alternative 
into the text. 
There are certains sections of the Land Re- 


venue Act, where the word ' summons, has - 


been used; for example, ss. 123, 194, 195 and 
201. In s. 193, “ all persons summoned are 
bound te appear." If after due service they 


do not attend, they are, it is submitted . 


liable to be prosecuted under s, 174, Indian 
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Penal Code, It was not necessary to add a: 
provision to 8. 147 like the one in s. 193, © 
because the Legislature has already declar- 
ed its mind ina. 146 that citation to ap- 
pear is a process for enforcing payment of 
arrears of revenue and it follows that it 
has to be obeyed. 

It cannot be argued from this that the 
framers of the Act in using the word “ cita- 
tion " ss. 146 and 147 deliberately intended 
to use & word of different connotation from : 
* summons.” A comparison of those sec- 
tions with ss. 146 and 147, Land 
Revenue Act, satisfies me that no 
distinction or differentiation was intend- 
ed to be made. Sections 146 and 147 are to 
be found in Ohap. VIII which relates to 
collection of revenue. The matters dealt 
with therein are purely fiscal and adminis- 
trative. Sections 193, 194, 195 and 201 are 
to be found in Chap. IX, which relates to 
procedureof Revenue Courts and Revenue 
Officers. It is not unlikely that “summons” 
and “citation” were used as mere variants 
of the same idea and two words were used 
to mark of the nature and character of the 


proceedings before the Revenue Officers con- 


cerned, but thenature and obligatory charac- 
of the “summons” or citations" are 
different according to the nature of the 
proceedings. 

The learned Government Advocate has 
invited the attention of this Court to the 
following decisions in support of his appeal. 
King-Emperor v. Sarju Singh (7), decided 
by Knox, A. C. J., and Tudball, J. Ram Bali 
Singh v. Emperor (2),decided by Messrs. 
Ohamier and Evans, JJ., which overruled an 
unreported decision of Mr. Piggott found- 
ed upon the report of the Select Commit- 
tee: Chandrika Singh v. Emperor (4) decided 
by Stuart, O. J., and Pullan, J., The last 
mentioned case expressly dissents from the 
Division Bench ruling of this Court in 
Emperor v. Bhirgu Singh (1). Iam in general 
agreement with the reasonings of the 
learned Judges in this ease. In Banwari Lal 
v. Emperor (3), Sulaiman, J., is reported to 
have observed as follows: 

* The question is whether ' the citation 
to appear’ does not come, within the ex- 
pression ‘summons, notice, order of pro- 
clamation.' " 


If the matter were entirely res integra . 
1 would have been inclined to hold that 
the citation was, at any rate, & notice, if not, 
summons or order, and that, therefore, its 
disobedience was covered by s. 174, Indian 


(7) 6 A, L, J. 114 Notes. 


— 
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Penal Code. I might have sought support 
from the case of Ram Bali Singh v. Emperor 
(2), if the matter were not concluded by a 
recent pronouncement of a Division Bench 


in Emperor v. Bhirgu Singh (1) which is’ 


binding on me as a single Judge. 

A point is sought to be made ofthe fact 
that no penalty for non-attendance has 
been provided for in the Land Revenue 


Act as appears to have been done ins. 2 of 
This cannot be treated ` 


Act XXI of 1866. 
as an example of a casus omissus nor can an 
inference be drawn from this omission. 
Section 174, Indian Penal Code, was already 
on the statute book to meet the situation and 
it was not necessary to make a special pro- 
vision for a case like this in the body of the 
Land Revenue Act. | 

There can be no charm in the word “cita- 
tion" or “summons.” COitation or summons 
may be issued toa party or to a witness 
or to a party who is sought to be examin- 
ed in the case as a witness. The object 
may be to give notice to a party of some 
suit, application or other proceeding. In 


such a case the party is not bound to` 


appear in Court although his non-appear- 
ance may. entail the consequence of an ex 
parte order against him (see for instance 
O. IX, Civil Procedure Code). Again the 
object may be to compell his appearance 
in Court to give evidence. In such a case he 
is legally bound to appear in Court and he 
cannot be allowed to contumaciously with- 
hold his appearance, A summons toa witness 
is a process of a mandatory character. In a 
civil suit,-the Court has summary powers 
to proceed against him and pass orders 
under O. XVI,r. 12, Civil Procedure Code. 


The rule aforesaid, however, does not take 


away the powers of the Court to prosecute 
him under s. 174, Indian Penal Code. Cases 
of deliberate disobedience of summons are 
rare. Even where they occur the Civil 
Courts may deal with the offender under O. 
XVI, r..12, and not file a complaint against 
him inthe Criminal Court under s. 174, 
Indian Penal Code. Iam by no means certain 
in that witnesses are never prosecuted by 
the Civil Court for disobedience of summons, 
although I mustsay that there are no re- 
ported cases where this has taken place 
The powers of the Civil Oourt in this res- 
peet are foreign to the enquiry in hand. 
Whether a party ora witness was bound 
to appearin a proceeding of a civil nature 


has to be determined by & reference tó the: 


nature of the proceeding and the provision 
of theparticular Statute under which he 
is served with the notice. Any answer 
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for or -against cannot .be made in the 
abstract and the answer cannot be helpful 
in the solution of the question which is 
now before us, which has to be determined 
by a reference to the relevant portions of 
the Land Revenue Act and nothing be- 


ond. 

Section 201, Land Revenue Act, provides 
that no ez parte order or order by default 
shall. be set aside without a notice’ of 
the application to the opposite party. This 
section is analogous to O.IX, r. 14, Civil 
Procedure Code. Here the notice served to 
a party is not for presonal appearance, 
It is a matter of his option to appear or not 
to appear but non-appearance exposes him: 
to certain legal consequences. It may be 
conceded at once that the party served’ 
with notice in these cases is not legally 
bound to appear. 

I hold, therefore, that where a citation 
has been issued to a person who is in arrear 
of Government revenue under s. 147, Land 
Revenue Act, the said citation isa summons 
within the meaning of s. 174, Indian 
Penal Code, that the accused was legally: 
bound to appear in the Court of the 
Tahsildar in obedience to it and that by 
his failure to attend, he was guilty under 
s. 174, Indian Penal Code. - | 

I would, therefore, allow the Government 
appeal and convict the accused. 

By the Court,—The result is that 
the appeal by the Local Government fails. 
and is hereby dismissed, and the acquittal 
of Himanchal Singh accused of an offence 
under s, 174,Indian Penal Code, is hereby 
confirmed. | 


A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Ssoonp CrivinL APPEAL No. 345 or 1928. 
January 21, 1930. 

Present: —Mr. Justice Dalal. 
BALESHAR PANDEY AND OTHERS— 
| DEFENDANTS— APPELLANTS 
versus | 
RAM TAHAL PANDEY AND OTHER8— 
PLAINTIFFS— RESPONDENTS. 

Agra Tenancy Act (III of 1926), s. 268—Joint suit 
in -Civil Court for joint possession of some plots 
and exclusive possession of plots dispossessed by 
zamindar—dJurisdiction of Civil Court—Right to sue - 
in Civil Court under old Act, whether takem away . 
by new Act—Statutes Retrospective effect— Practice : 
—New pleas. = - 
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„A plea of jurisdiction can” be raised during 
argument “even ‘though it was not taken in the 
. grounds of appeal. 

» Ramlal Hargopal v. Kishanchandra (1), referred to. 

' Where-a suit for joint possession of'a holding 

was instituted inthe Civil Court. after the passing 
of the Agra Tenancy Act, 1926, and: it -was con- 

tended that under this Act such a suit could be 
: instituted only in the Civil Court: 

, Held, that as the plaintiff had acquired a right 
to bring such a suit in the Civil Court within 12 


years under.the prior Tenancy’ Act the new- Act- 


could not: deprive him of this right, and the suit 
was.maintainable in the Civil Court. 

, A plaintiff cannot institute. à suit in the Civil 
Court for joint possession of two plots, and for posses- 
sion of another plot from which he had been ejected 


by his co-tenants through the instrumentality of.. 


where there is no connection 
between the three plots and there would 
be.no difficulty in bringing separate suits with 
regard to those plots one in the Civil Court and 
the other in the ‘Revenue Court. 


the . zemindar, 


` BALRSHAR PANDEY V, RAM TAAT PANDRY, 


- 


" chhedi Singh. 


Second appeal froma decree of the Sub-. 


ordinate Judge, Ghazipur, dated the 25th 

of November, 1927. , 
* Mr. A. P. Pandey, for the Appellants. 
“Dr. M.-L, Agarwala, for the Respondents. . 


- JUDGMENT. —A plea of jurisdiction: 
lias been ‘raised. during arguments though 


it-was not taken in the grounds of appeal.. 


Such a plea is admissible, and I have allow- 


ed such a plea to be raised, though Coun- : 


gel for the opposite party objected to the 
plea being raised in the second Court of 
.Appeal. The observations of their Lord- 
ships of the Privy Council in Ramlal Har- 


gopal v. Kishanchandra (1) are very: clear. 


(see page 393* third para). It- is important 
to notice what the claim was. The plain- 
tiffs desired joint posseseion along with the 
defendants over two-plots of land. The 
whole plot No. 221 is divided into three 
portions entirely independent of one an- 
other: one of 2 biswas 15 dhurs, another of 
2 biswas 9 dhurs, and a third of 12 dhurs. 
Over the first two plots the plaintiffs desired 
joint possession along with the defendants, 
,Subsequent to the passing of the present 


Tenancy Act- such a suit would lie inthe | 


Revenue Court. Prior to the passing of that 
Act the suit would lie in the Civil Court as 
ejectment was pleaded by co-tenants. The 
suit was mainly for declaration ; and, in the 
alternative. possession was claimed. It was 


argued on behalf of the defendants appel- - 


lants. that though there may be a vested 
right of relief which could not be taken 
away except by a definite rule in the new 


+1983 Ind.” Cas. 531,22-4. L. J. 386; (1924) MW- 
N19. 62; 20 N.I 


N. L, J. 62: N. I. 
T. 62; 46 M. L. J. 628; 
W., N. 977. 51 


9: ACT 1924 CAD 1 
R. 33; 19 L.. W. 549; 34 M. L. 
51-0. 361;.26 Bom. L'R. “586; 28 C. 
LA 72! L: RB. 5-4. (P.O) 216 (PO). 
*Page of 22 A. L, J, —[Ed.] 
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Statute, no one is.entiiled to apply to a: 
particular Court or lodge suit there. In: 
the present case the question is not only: 
one of filing a suit in'à particular Court, 
but the question is a legal one of limitation. . 
If the plaintiffs went to the Revenue Court ' 
they would fail through lapse of time while. 
they would not fail in the Civil Court. They ` 
had acquired 4 right to litigate within 

twelve years, and such a right. can be.:en-' 


. forced only in the Civil Court. Under thé 


circumstances the new statute did not de- ` 
prive them oftheir right to litigate in the. 
Civil Court. The findings of the two sub- ` 
ordinate Courts are those of facts. For 
this reason I dismiss the appeal as regards: 
plots in gatti Lachhi Rai and patti Nak- 


_As regards the 12 dhur land in patti Sant 
Bilas Singh, the case is different. There ` 
the plea is that the plaintifis have been: 
ejected by the defendants through the in- ' 
Btrumentality of the zemindar. The plea ' 
amounts to thisthat the zemindar dispos- : 
sessed the plaintiffs from this area of land ' 
entirely. Asregards this 12 dhur ofland ' 
the claim was not of joint possession, though . 
ultimately joint possession has been grant- | 
ed to the plaintiffs. The plea was one of ` 
possession ‘of the entire land from which ° 
the defendants through the instrumental- . 
ity of the zeminda: had ejected the plain- 
tiffs Such a suit would lie in the Revenue : 
Court even prior to the passing of the Ten- ` 
ancy Act of 1926. The learned Counsel for, ` 
the respondents argued that when in a` 
joint suit part of the matter was open for ` 
decision by the Civil Court and. the other - 
part by the Revenue Court the entire matter. . 
should be decided by the Civil Oourt. There ` 
is, however, no connection . between the ` 
three plots, They are all separately marked ` 
out, In fact as regards two, joint posses- ' 
sion was claimed and as regards the ‘third, : 
separate possession was claimed. ‘There. 
would have been ‘no difficulty in bringing ` 
separate suits with regard to these. plots, : 
one suit in the Civil Court with regard to ` 
two of the plots and ‘the ‘other in -the 
Revenue Court with regard to the third. _ 
The next point argued by the respondents’ 
learned Counsel was that under the pro- 
visions of s. 268 of tlie Tenancy Act the plea 
of jurisdiction could not be raised now. 


. when it was not raised in the subordinate’ | 
' Courts. 


The provisions of that section did ` 
not apply because in the case of a suit - 
brought in the Revenue Court as regards the 


. «32 dhur land.an appeal would not have lain . 
woes to the same Court ofthe District Judge. ' ^ 
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- For these reasons I dismiss ihe guit ag re- 
gards the 12 dhur land. 

In the result the appeal is dina aS 
regards two plots of pattis Lachhi Rai and 
Nakchhedi Singh, and is allowed with res- 
pect. to one plot in patti Sant Bilas Singh. 
The plea of jurisdiction was raised very 
late here. I, therefore, allow the plaintiffs 
half costs throughout, and the defendants 
shall bear their own costs. 

LA. Appeal allowed in part. 


bd 
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ALLAHABAD HIGH COURT. 
MASOELLANEOUS Oase No. 664 oF 1923. 
: “July 22, 1929. 
^ Present:—J Red Sir Shah Mubammad 
"Sulaiman, Kr.. and Mr. Justice Pullan. 
In re AN ADVOCATE. 

Bar Councils Act (XXXVIII of 1926), .s. 9—En- 
rolment of Ádvocates—Discretion .of High Court— 
Power io refuse where applicant is engaged in trade. 

: The High. Court has power to refuse to admit any 
person as an Advocate, at its discretion. 

Where a Vakil who was actually engaged -in trade 
applied to be enrolled as an Advocate, their Lord- 
ships refused the application for the time being giving 
‘the applicant liberty to revivehis application after 
he had ceased to carry on trade. 


“Mr, K. N. Malaviya, for the Advocate. 
. Mr. Nanak Chand, for the Bar Council, 
"dUDGMENT.—Mr. Shushil Chandra 


Chaturvedi of Firozabad is already on the: 


toll of Vakils but is actually engaged in 
trade and has suspended his practice. He 
applies to be enrolled as an Advocate of this 
High Court. 
that his application may berefused but he 
should be allowed toapply afresh when he 
disassociates himself from the business. 
“There ean be no question that the High 
Court bas power to refuse admission to any 
person at its discretion. "This is so even if 
there are rules to the contrary, vide proviso 
tos. 9 of Act XXXVIII of 1926. We think 
that weight should be attached. to therecom- 


mendation of the Bar Council which repre-. 


gents the views of the legal profession. We 
accordingly refuse this application for the 
time being giving him liberty to revive his 
application after he has ceased to carry on 
trade. 

There is no order as to costs. 

A. Application rejected. 
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ALLAHABAD HIGH- COURT. 
~ SscoNp Orvin APPEAL No, 925 or 1927. 
January 21, 1930. : 
Presni Me Justice Sen and Mr. Justice 
. Niamatullah. 
:BHUP SINGH—DREFENDANT—AÀPPELLANT | 
veTSus - 
N ARPAT. AND ANOTHES— PLAINTIFFS 
— RESPONDENTS. ' 

Agra Tenancy Act (II of 1901), s. 10—Sale of sir 
and khudkasht land—Kabuliyat to pay high rate of 
rent to vendee—Rent assessed by Revenue Court at 
lower rate.—V endee, whether entitled to withhold Full 
purchase money 

A sold his-sir d khudkhast lands to B for Rs. 3,300 
reserving Hs. 1,420 to be paid to A's creditors. B got 
a kabuliyat from A agreeing to pay B a rent of 
Rs. 172 per annum, an amount which was far in 
excess of the, statutory rent. B did not pay the 
creditors and A sued to recover the amount reserved; 
namely, Rs. 1,420 with interest. B pleaded that as 
the Revenue Authorities had assessed the rent. at 
Rs. 104 only, he was not liable to pay the, full con- 
sideration to A: ` 

Held, that A was entitled to recover the . whole of 
the purchase money which was reserved with B 
notwithstanding the fact that the Revenue Authorities 
had assessed the rent at Ks. 104. 

Moti Chand v. Ikramullah Khan (1), relied on. 

“Second appeal from a decree of the Dis- 
trict Judge Agra, dated the 10th ofFebruary, 
1927, confirming that of the Subordinate 
Judge, Muttra, dated the 15th of July, 1926 

Mr. G. Agarwala, for the Appellant. 

Mr. N. P. Asthana, for the Respondents." 

JUDGMENT.—The suit which has” 
giver rise tO this appeal was one for re- 
covery of the purchase money together: 
Hs interest by enforcement of the vendor' 8: 

len 

On the 5th of August, 1920, the plaintiff: 
sold to the defendant-appellant 11.14 acres 
of land of Mauza Uderni. The sale was os- 


-tensibly for Rs. 3,300 but the real considera- 


tion was Rs. 3,000. The entire land sold 
consisted of sir and khudkasht and was in 
the immediate possession of the vendors: 
As the result of this sale, the vendors became 
the ex-proprietary tenants of the land-and as 


such became entitled to hold the land on 


payment of a privileged rate of rent. The 
defendant vendee, however, got a kabuliyat 
executed by the vendors, under which the 
latter agreed to pay Rs. 172 as the rent of : 
this holding an amount which was fari in ' 
excess of the statutory rent. 

On-the date of the sale, the property was 
subject to two encumbrances. The vendors 
had left Rs. 620 with the vendee out of the 
purchase money for payment to Beni and 
Bhullan who held a mortgage dated tho 
5th of January, 1914. A further sum of- 
Rs. 800 was left for payment “to one Sobha-: 
Ram .on his mortgage dated ‘the 16th May, . 
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1916. The latter mortgage included not 
only the property sold but some other pro- 
perty belonging tothe vendors, the details 
of which are not known and are not neces- 
sary for the purpose of this appeal. 

The defendant 
Bhullan and Sobha Ram. Beni and Bhullan 
sued the plaintiffs on the mortgage dated 
the Sth of January, 1914, and obtained a 
decree on the 28th of August, 1925, The 
plaintiff states that Sobha Ram was ready 
to institute a suit for his money. Hence 
this suit by the plaintiffs for recovery of 
Rs. 1,420. together with interest. 

The defendant did not contest the fact 
that Rs. 1,420 were left with him out of the 
purchase money to Beni, Bhullan and Sobha 
Ram and that the same had’ not been 
paid. | | 

The defendant had applied to the Revenue 
Oourt that the rent on;the ex-proprietary 
holding should be assessed at Rs. 17Z which 
had been agreed upon between the parties. 
The plaintiffs had opposed this application. 
The Revenue Court by its judgment dated 
the 27th March, 1924, held that the plain- 
tiffs as ex-proprietary tenants were not liable 
at the rate of Rs. 172per annum and that the 
rent payable by them was Rs. 104, 

The defendant opposes the present suit 
on the ground that he had agreed to pur- 
chase for Rs. 3,000 on the understanding 
that the plaintiffs were to pay him Rs, 172 
. as rent, that the plaintiffs having resiled 
from this contract, the defendant was not 
bound to pay the full amount of purchase 
money as had been originally settled bet- 
ween the ‘parties aad that the defendant 
could not under the circumstances be held 
liable to the plaintiffs for the sums not 
paid to Beni, Bhullan and Sobha Kam. 

This contention was repelled by the Oourt 
of first instance, which gave the plaintifis a 
decree for the amount claimed together with 
interest, The lower Appellate Court. con- 
firmed the decree. 

We do not see any flaw inthe decrees 
of the Courts below. The defendant 
purchased the property in dispute uncon- 
ditionally for Re. 3,000. There was no 
agreement between the parties that in the 
event of the plaintiffs resiling from their 
agreement to pay rent as the rate of Rs. 172 
annually and the rent being reduced, there 
was to bea proportionate reduction of the 
amount of the purchase money. Portions 
of the purchase money were left with the 
vendee for payment to Beni, Bhullan and 
Sobha Kam. The defendant had agreed to 
pay these sums to the parties concerned. He 
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had not paid them. He was clearly liablé 
to the plaintiffs for those amounts, In one 
case, the mortgagees had actually sued the 
mortgagors and obtained a decree. In 
the other case, the mortgagee had threaten- 
ed to sue. The other property of the 


plaintiffs could not be released from the - 


mortgage of Sobha Ram till the defendant 
had paid the money due on his mortgage. 
The defendant was, therefore, bound by his 
contract. This contract was not affected by 
the falling through of the agreement to 
pay Rs, 172 a year as rent of the ex-pro- 
prietary holding. The 'kabuliyat: was 
executed to get round the provision of 
s.10 of Act II of 1901 (local) and was 


in effect a contrivance to ‘compel the’ 


ex proprietary tenants to give up their 
holding, under pressure of rent which was 
hard and excessive. Such a device was 
properly frustrated by the Revenue Court. 
It was observed by the Privy Council in 
Moti Chand v. Ikramullah Khan (1): “The 
policy of the Actis not to be defeated by 
any ingenious devices, arrangements or 


agreements between'a vendor and a vendee. 


\ 


for the relinquishment by the vendor of ' 


his sir lands or........- for a reduction of 


. purchase money on the vendor's failing or: 


refusing to relinquish such lands. All such 
devices, arrangements and agreements are 
in contravention of. the policy of the Act, 
and are contrary to law and are illegal 
and void." 


We have noticed already that there was 


no contract between the parties for a pro- 
portionate reduction of the purchase money 
if the rent agreed upon in the kabuliyat was 
reduced. Even if such a contract existed, 
it would have been illegal and could not be 
enforced. 


We are,therefore, of opinion that. the , 


plaintiffs were entitled to enforce their lien 
forthe unpaid purchase money and that 
the claim has been properly decreed. 
Appeal is dismissed with costs. 
Appeal dismissed. 


A. 
(1) 39 Ind. Cas, 454: 39 A. 173; 15 A, L. J. 150, 5 L. 
W. 388; 21 M. L T. 267; 32 M. L. J. 383; 21 O. W. N. 


616; 19 Bom, L. R. 433; 26 O. L.J. 24; (1917) M. W. | 


N. 453; 44 I, A. 54 (P, O)). 
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ALLAHABAD HIGH COURT. 
ORIMINAL MISOELLANEOUS Oasu No. 423 

or 1929. i 
January 6, 1930, 


Present:—Mr. Justice Dalal. 
GHASSOO-— APPLIOANT 


versus | 
EMPEROR Tsroves HORI LAL anD * 


| OTHERS— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 162, 
426, 506—Transfer—Communal cases—Grounds for 
transfer—Refusal to give copies of statements made to 
Police—Magistrate making local inquiry—Refusal to 
grant adjournment. 

In a case for transfer the matter is not to be decid- 
ed in the abstract whether a certain Magistrate 
would deal with a matter impartially or not. The 
question always would be whether through some 
error or unfortunate accident the Magistrate has 
behaved in a way to give legitimate ground for fear 
to one party or the other. 

A request for copies unders. 162, Criminal Pro- 
cedure Code, must be entertained even, if it is oral. 


The law does not prescribe that there should be written . 


application. 

When a copy ofa statement made by a witness 
before the Police is asked for it is the bounden duty 
of the Magistrate, and it does not depend upon his 
volition or good will, that he should refer to the state- 
ment made before the Police and furnish a copy, or 
record a definite order that he did not think it expedi- 
ent in the interests of justice tofurnish the accused 
with such a copy. 

Salt v. Emperor (1), referred to. _ 

In cases of transfer where communal interests are 
involved a transfer should be granted with consider- 
&ble hesitation. l 

Though a local enquiry does not necessarily create 
a necessity for transfer there may be circumstances 


under which it would be advisable to direct a transfer- 


from the Court of a Magistrate who has made & local 


inquiry. 
Mr. Zahur Ahmad, for the Applicant. - 
Mr. U. S. Bajpai, Government Ad- 
-vocate for the Crown e" | 
Merers. A. P. Dube and S. B. L, Gaur, for 
the Opposite Parties. 


JUDGMENT.—I have gone through 
. the various affidavits and the explanation 
of the Magistrate who is trying the differ- 
ent cases Unfortunately the cases have 
assumed a communal aspect as the dis- 
pute is between Hindus and Muhammadans. 
{ well realise that in such a case the class 
to which the Magistrate belongs raises 
a suspicion in the opposite claes, and, 
therefore, in cases of transfer where com- 
munal interests are involved a transfer 
should be granted with considerable hesita- 
tion. In the present case, however, I am 
. afraid that the trying Magistrate has shown 
& certain amount of irritation and behaved 
in a way which would give legitimate 
cause to the Muhammadans to think that 
they would not receive justice in his Court. 


gs Ihave often stated from this Bench, - 
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‘be -prosecuted at the same time. 
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the matter is not to be decided in the 
abstract whether a certain Magistrate would 
deal with a matter impartially or not. 
question always would be whether through 
some error or unfortunate accident the 


‘Magistrate has behaved in a way to give 


legitimate ground for fear to one party or 
the other. In this case such legitimate 
ground does exist. First: of all certain 
Muhammadans were prosecuted by the 
Police -out of several against whom a com- 


The | 


plaint was made by the Hindus. When 


others were not prosecuted a complaint 
was made in Court and the Magistrate 
without holding any inquiry under s. 202 of 
the Code of Criminal Procedure prompt- 
ly ordered all the Muhammadans to 
It is 
true that the complaint was made prior 
to the result of the Police inquiry. Even 


'80, when the favourable result of the Police 


inquiry was available to some of the 
Muhammadans it. would have been better 
if the Magistrate had waited until the com- 
pletion of the inquiry in the case sent up 
by the Police before ordering the- prose- 
cution of men whose prosecution was not 
desired by the Police. A certain smount 
of confusion must arise and the defence 
must be prejudiced when the Police case 
is mixed up with the case put forward 
by a partial complainant. It is rightly 
pointed out on behalf of:those who are 
prosecuted by the Police that by the com- 


-plainant spreading wide his net to include 
' all the Muhammadane, the persons pro~ 


secuted by the Police have been deprived 


‘defence witnesses because.those who were 


prosecuted on the private complaint were 
the witnesses for those prosecuted by the 
Police, | | 

Secondly, the Magistrate haa passed a 
most extraordinary order on the prayer of 
the Muhammadan accused for a copy of 
the statements ‘of witnesses recorded by 
the Police. Under s. 162 of the Code of 
Criminal Procedure a witness who waa 
examined by the Pclice and whose state- 
ment was recorded by the Police may be 
cross-examined if in Court he makes a 
statement in conflict with the statement 
made by him before the Police. The Magis- 
trate has a curious idea that the person 
to be contradicted is the Police Officer who 
recorded the statement and not the witness 
who made conflicting statements. He even 
goes to the length of informing the public 
that such is the law “as it existe", mean- 
ing thereby that the law was different 
previously. “AB ie usual with Magistrates, 


` 
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.l:am: certain that a copy-of the: Gode of 
Criminal Procedure. was not handy for this 
. Magistrate to refer to, and he never read 
the . provisions of that section before record- 
ing this most amazing order. Another 
thing.is that there was no necessity to 
. Insist on the Muhammadan accused putting 
in an application. . An oral request ought 
to be entertained as the law does not 
prescribe any application. To ask for a 
.Teason: is another amazing order when 
every Magistrate ought to know that when 
a- statement is required under s. 162 it 
must be required for the purpose of con- 
tradicting a witness. Another noticeable 
matter is that the application was filed 
.on the 19th of July, and no order thereon 
was passed till the 30th of September. It 
appears to me that the order was passed 
on the 30th of September, merely for the 
purposes of the record and that the Magis- 
trate had no desire to carry out ‘orders 
of the law under s..162. The procedure is 
welllaid down in Salt v. Emperor(1) bya 
Bench of two Judges of the Oaleutta High 
„Court. The rule laid down there was that 
when a copy of a statement made by a wit- 
ness before the Police is asked for it is 
the bounden duty of the Magistrate, and 


it. does not. depend upon his volition or’, 
good will, :that.he should refer to the . 


.Btatement made before the Police and 


: GHASOO S, EMPEROR. 


r 193 1. C; 1990 


the prosecution -was-launched by the Police. 
The refusal to grant a postponement which 
was absolutely compulsory under the law 
may have been an errorof judgment but 
yet combined with the other actions of 
the Magistrate would create an impres- 
sion of fear in the minds of the Muham- 
madans, | | 


iP 


-It appears that: this Magistrate made a . 
local inquiry. - Mr. Dube on behalf of the 
"opposite party was under the impression 
‘that the inquiry was made for some report 
„to be submitted to. Government. 
.the inquiry was ofa nature in which the 


If s0, 


Magistrate had to arrive at some conclu- 


‘sion, and I.do not think that such a Magis- 
. trate “would. approach an inquiry in Court 
with an open mind. Reference was made 
-on behalf of the opposite ‘party to the 


explanation under s. 556 of the Oriminal 
Procedure Oode that the local inquiry did 


-not deprive ‘a - Magistrate of- jurisdiction. 
“That merély means that the local inquiry 
-would: not amount tos necessity for trans- 
‘fer but there may be circumstances under 
‘which it would be advisable to direct a 
transfer from the. Oourt of a Magistrate who 


has made a local inquiry. . r 


direct the transfer of all the cases to 
which these five applications. for transfer 


‘relate from the Court of Mr. Ohandra Mani 
‘to the Court of some other Magistrate 
: having jurisdiction in the Etawah District. 
The District Magistrate is requested ‘to 
fix upon such a Court; ‘The trial shall 
-proceed from the stage where it was left 
off. I haveinformed Mr. Zahur Ahmad, 


furnish. a copy, record a-‘definite order that 
he did not think it expedient in the inter- 
ests of justice to furnish the accused with 
„such a-copy. The irritation shown by the 
Magistrate in first of all insisting on an 
. application from an accused person who 

in every case has to be given facility for | 
his defence, secondly, in passing an order ' Counsel for the applicants, accordingly. 
more than two months afterwards on the A. Order accordingly, ' 
application, and, thirdly, in giving a most - E uo 
amazing reason for the refusal of the copy, : | 

would naturally give an accused person 

reasonable belief that the Magistrate had no š 
desire to be fair to him. : 


In one case the prosecution was no doubt 
‘on behalf of the Police, yet there was a 
Muhammadan complainant. When that 
complainant applied for stay so that he : 
may request.this Oourt to transfer the 
‘ease, the Magistrate again took an exceed- 
ingly narrow view. He gave itout as ` 
his opinion that the Muhammadan was 
not the complainant and that he had nu 
right to apply to this Court for transfer. 
In ordinary language the Muhammadan 
' was certainly a complainant even though - 
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'- "ALLAHABAD HIGH COURT., 
SEconpD OIVIL AppEaL No. 1619 oF 1926.. 
November 11, 1929. : 
Present :—Mr. Justice Niamatullah and : 
Mr. Justice Bennet. 
^ Sheikh AHMAD HUSAIN—DEFENDANT 
—APPELLANT 


versus 


Hakim Syed IBRAR HUSAIN— 
DEFENDANT AND Lala BABU RAM— 
PLAINTIFF —RESPONDENTS, 

Morigage—Subrogation—Sale of mortgaged: property 
—Vendee directed to pay off encumbrances—Payment 
of prior encumbrance—Suit by puisne encumbrancer 
—Vendee, whether entitled to claim priority in respect 
of prior encumbrance. 

Where a purchaser whohad been directed by the 
vendor to pay off the encumbrances on the property 
out of the funds reserved with him for the purpose, 
paid off a prior encumbrance alone, and in a suit by 
the subsequent encumbrancer claimed priority in 
‘respect ofthe amount advanced by him to the first 
encumbrancer: 

Held, that the circumstances indicated an intention 
‘on the part of the parties to the sale-deed that the 
incumbrances when paid off by the vendee should 
“be deemed to be ‘extinguished and the vendee was 
not entitled to set up the prior encumbrance as a shield. 
against the subsequent encumbrancer. 


Muhammad Sadig v. Ghaus Muhammad (1) -and 
Makhan Lal v. Natthi (2), followed. 


Second appeal from a decree of the 
District Judge; Bulandshahr, dated the 30th 
of June, 1926. 


Mr. M. A. Aziz, for the Appellant. 
Messrs. A, M. Khwaja and P.-L. Banerji, 


. 


for the Respondents.. 


JUDGMENT.—The suit, out of which 
this appeal has arisen, was brought by 
plaintiff-respondent No.2 for recovery of 
Rs. 2,180 principal and interest on foot of a 
usufruetuary mortgage-deed dated the 21st 
of February, 1929, executed by  Abrar 
Husain, defendant No. 1, for a sum of 
Rs. 2,500 in favour of the plaintiff. It appears 
that the mortgagor had executed a prior 
simple mortgage-deed in favour of one 
Sethani Chandar Kuer in respect of which 
asum of Rs. 1,605 was due at the date of the 
second mortgage, The second mortgagee 
was accordingly directed to pay off the prior 
incumbrances, and out of the consideration 
of the second mortgage a sum equal to that 
amount was left with the second mortgages 
for the purpose. The balance of Rs. $95 
was paid in cash. The second mortgagee, 
the plaintiff, was entitled to possession in 
terms of the mortgage-deed in his favour, 
but it is not disputed now that the mort- 
gagor did not deliver possession to him, 
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The second mortgagee did: not pay off “thd 


‘prior mortgagee with thefesulf that the 


principal amount advanced under the second 


‘mortgage should be considered to be the 


sum of Rs. 895. Another - stipulation con- 


‘tained in the second mortgage-deed is that 


in case the mortgagor failed to deliver . 
possession, the mortgagee would be entitled 
to interest at the rate of 2 percent. per 


‘mensem. The plaintiff's claim for Rs, 2,180 


includes principal .and interest: at .tha 


On the 8th October, 1919, defendant No. 1 
sold the property in question to Ahmad 
Husain, defendant No. 2, for a sum of 
Rs. 3,500. The sale-deed recites ‘that the 
vendor had received the entire considera- 
tion, namely, Rs, 3,500, of which Rs. 1,672 
was left with the vendee for payment to 
Sethani Chandar Kuar the prior. mort- 
gagee, and another sum of Rs. 900 was left 
with him for payment to the plaintiff. 
respondent, and of the balance a sumof 
of Rs. 65 had been received before execution 
and the remaining sum of Rs, t63 was paid 
before the Sub-Registrar. The vendee 
paid off the prior mortgagee but failed to 
discharge the mortgage held by the 
plaintiff-respondent. ; 

The Court of first instance decreed the 
plaintiff's claim against the defendant No, 1 
personally, holding that. the mortgage-deed 
in suit had not been duly proved. It should 
be mentioned that the defendant No. 2, tha 
purchaser of the mortgaged ‘property, did 
notenter an appearance ‘and allowed the 
proceedings to be taken against him ex 
parte, The defendant No. 2 appealed to the 
lower Appellate Court, challenging the 
simple money decree which had - been 
passed against him by the Court of fiist 
instance and insisting on a decree for gale 
of the mortgaged proparty being passed in 
case the plaintiff's claim was found to be 
established. The lower Appellate- Cour; 
allowed formal evidence to be given in 
proof of the mortgage-deed in suit and held 
it to be duly proved. Accordingly it decreed 
the plaintiff's claim for sale of the mort- 
gaged property exempting the defandant 
No. 1 (the appellant before the’ lower 
Appellate Court) from' personal liability. 
The present second appeal has been pre- 


‘ferred by the defendant No. 2 the vondee, 


who, it should be noted, did not enter 
RUE before the lower Appellate Court 
also, n | AMEN 

lt has bean contended ‘by his" learned 


Counsel before us that the mortgage-deed 
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in suit should not be considered to have 
been duly proved against him in so far 
ashe had no notice of any intention on 
the part of the  plaintiff-crespondent to 
adduce íresh evidence before the lower 
Appellate Court, and that any evidence 
taken behind his back should not be consi- 
dered to be binding on him. He contends, 
therefore, that the mortgage-deed in suit 18 
still without formal proof soíarashe is 
concerned. We are unable to give effect to 
this contention. A copy ofthe grounds of 
appeal before the lower Appellate Court 
was duly served upon the defendant No. 2 
(appellant before this Court). Ground No. 4 
in explicit terms demands a decree for sale 
of the mortgaged property, and if it was the 
intention of the defendant No.2 to contest 
that relief being granted to the plaintiff, it 
‘was his duty to enter appearance before the 
lower Appellate Court and oppose the 
application made on his behalf for further 
. evidence. Having allowed the appeal to be 
heard ex parte, he must abide by the pro- 
ceedings which could be legitimately taken 
by other parties to the appeal and allowed 
‘by the lower Appellate Court. We are clearly 
of opinion that the mortgage-deed duly 
proved by evidence adduced before the 
lower Appellate Court should be considered 
to be properly proved against all parties 
including the appellant. 


Another contention put forward on behalf 
ofthe defendant No. 2 is that he should be 
allowed to set up the prior incumbrance 
paid off by him to Sethani Ohandar Kuar 
asa shield, sothat sale in execution of 
‘any decree which may be passed in favour 
of the ;plaintiff respondent should be 
subject toa prior charge in favour of the 
defendant No. 2 to that extent. This 
question was not raised before the Oourt 
of first instance, nor before the lower 
Appellate Court. It has been taken for the 
first time in second appeal before us. Apart 
from this the question is concluded by the 
Full Bench case of Muhammad Sadiq v. 
Ghaus Muhammad: (1) which has been 
followed in a subsequent case TƏ- 
ported in Makhan Lal v. Natthi (2. The 
facts of the Full Bench case and those 
before us are 80 identical that it is 
not possible to distinguish the two 
cases on any ground. There, as here, 


d. Gas. 200; 33 A.101;7 A. L. J. 914. 
Ri ti Dod. Cas, 640; 21 A. L. J. 382; A. L R, 1923 
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a purehaser had been directed to pay off 
two incumbrances existing onthe property 
sold; the vendor admitted receipt of the 
consideration and directed prior incumbr- 
ances to be paid by the vendee out of funds 
left with him for the purpose; the vendee 
discharged one incumbrance and failed to 
discharge the other. It was held by the 
Full Bench that these circumstances 
indicated an intention on the part of the 
parties to the sale-deed that the incumbr- . 
ances when paid off by the vendee should 
be considered to be extinguished, and that 
the same cannot be subsequently set up as 
ashield by the vendee. We have already 
indicated the material terms of the sale- 
deed in this case, and there is nothing in 
evidence or in the surrounding circumst- 
ances to suggest thatit was the intention 
of the vendee to keep alive the charge 
arising out of the prior mortgage paid off 
by him. Under these circumstances, we 
hold that the appellant is not entitled to 
set up the prior charge as‘a shield against 
the plaintiff-respondent. For reasons given 
above, we dismiss the appeal with costs. 


The defendant No. 1 has filed cross-objec- 
tions, impugning theorder of the lower 
Appellate Oourt as regards costs. For 
reasons given in its judgment parties have 
been made to pay their own costs in the 
lower Appellate Court. Costs are always 
in the discretion of the Court, and we 
cannot see that the discretion was improperly 


‘exercised by the lower Appellate Court. We 


must, therefore, dismiss 


the cross objec. 
tions. 


A. Appeal dismissed, 


-T of 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
OeIMINAL REVi810N APPLICATIONS Nos. 295 
TO 297 or 1929. 

; February 18, 1930. 
Present:—Mr. Rupchand Bilaram, A. J. Oi; 
: and Mr. Wild, A. J. O. 
USMAN AND OTHER8—PETITIONEES 
yersus 
EMPEROR-—O»PosrTE PARTY. 


Criminal Procedure Code (Act V of 1898), ss. 161, . 


162—Application by accused for copies of statements 
. made by prosecution witnesses before Police—Duty 
of Court to grant copies—Grounds for refusal. 

Under s. 162 of the Oriminal Procedure Codeit is 
obligatory on the Court not only to refer to state- 
ments made by the prosecution witnesses before the 
. Police, if so required, but also to grant copies there- 
of, unless the Court is of the opinion that. any part 
thereof ig not relevant to the subject-matter of 
the inguiry, or its disclosure fo the accused is 
not essential in theinterests of justice or is inexpedi- 
ent inthe public interest.. The mere fact that 
the statement of the witness before the Police does 
not in the opinion of the trying Magistrate contradict 
the evidenceof the witness in Court is no reason for 
refusing to grant the copy. [D. 689, col. 2. 

It is not necessary for the accused to first satisfy 
the Oourt that he will beable to use thecopy re- 


quired by him for the purposes indicated in s.145 o£ 


. the Evidence Act. [p. 690, col. 2 
[Case-law discussed]. 
_.. Application to revise the judgment of Mr. 
Percival, J. C, l 

Mr. Motiram Idanmal, ior the Applicants. 
- Mr. D. N. O'Sullivan, for the Crown. 

l ORDER. 
- Wild, A. J. C.—These “are. revision ap- 
plications by the four petitioners who were 
convicted with 5 others by the City Magis- 
trate of Karachi of offences under ss. 147, 324 
336 ‘and 88.324 and 326 read with s. 149 
.of the Indian Penal Code aud were sen- 
tenced io varying terms of imprisonment 
and to detention in a reformatory school. 
In appeal the co-accused of the petitioners 
were acquitted by the learned Judicial 
Commissioner and tbe petitioners whose 
appeals were ‘dismissed, come to us in 
revision. | 

One of the grounds of these &ppliea- 
tions is that the learned City Magistrate 
wrongly- refused to give Counsel a copy 
of the statement of the witness Parshotam 
made-before the Police under s. 161 of the 
Criminal Procedure ‘Code and as it in- 
volves a question of importance We have 
taken time to consider it. The reason why 
the learned Oity Magistrate refused to 
grant the copy appears trom the note made 
by him on the deposition of the witness 
Parshotam Ex. l1. and is to the following 
effect: — i 

“Note:—the witness' 


44 


statement to the 
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Police examined ‘by the Oourt was: under 
g. 162, Criminal Procedure Oode.. As ] find 
that there is nothing in it. contradic- 
tory to the evidence given in Court the 
request of the accused’s Counsel for copy 18 
refused ss inadmissible.” 
Now, as the only use to which an accus- 
ed can put a statement ofa witness made 
to the Police is to contradict such. witness, 
it would at first sight seem thatif there 
is in fact no contradiction - between . the 
statement of ihe witnesses in Court and 
his previous statement before the Police 
it would be reasonable for the Magiatrate 
to refuse to grant a copy of the statement 
before the Police. The wording, however, 
ofs. 162 of the Oriminal Procedure Code 
does not bear out this view. The first 
proviso to sub-s. (1) of s. 162 says that the 
Court shall, on a request of the accused, 
refer to such writing and direct that the 
accused be furnished with: a copy thereof 
in order that any part of such statement, 
if duly proved, may be used to contradict 
such witness inthe manner provided by 
s. 145 of Indian Evidence Act, 1872. It i8 
clear from the first proviso that on & 
request at the proper time the Court must 
refer to the previous statement of the 
witness, and direct that the accused be 
furnished with:a copy thereof. This, how- 
ever, is subject to. the 2nd proviso which 
says that if the Court is of opinion that 
any part of any such statement: 1s not 
relevant to the subject-matter: of the 
enquiry or trial or that its disclosure to 
the accused is not essential in the in 
teresta of justice and is inexpedient in 
the public interests, it shall record ‘such 
opinion, but not the reasons therefor, 
and shail exclude such part from the copy 
of the statement furnished to the accused, 
From this itis evident that the copy can 
only be refused (1) if.the statement ‘or 
statements contained therein are not rele- 
vant or (2) their disclosure is not essen- 
tial in the interests of justice and is in- 
expedient in the public interests. In this 
particular case the reason for the refusal 
to grant the copy ig not that the state- 
ments. contained therein are not relevant 
to the subject matter of the. trial, nor was 
the copy refused because the disclosure 
of the statement would be inexpedient 
in the public interests. The mere fact 
then that the statement of the witness 
before the Police does not in theopinion 
of the trying Magistrate contradict the 
evidence of the witness in Court is no 
reason for refusing to grani the* copy 


690 | 
This view was also taken. in the case of 
Chedi Prasad Singh v. Emperor (1) and 
Jhari Gope v. Emperor (2), and in the 
latter case the facts were exactly similar 
to the facts here, the application for a 
copy being refused because there was no 
discrepancy between the statement of the 
witness before the Police and his statement 
in Court. 

It is, no doubt, true that where there are, 
as a matter of fact, no discrepancies be- 
tween the statements made by the witnes- 
ses in Oourt and their statements before 
the Police the granting of copies of those 
latter statements will not be of any ap- 
parent use tothe accused. We have, how- 
ever, to construe the words of s. 162 of 
the Criminal Procedure Code as they stand 
and the wording ofthat section does not, 
in our opinion, permit the refusal of copies 
because there are no discrepancies, 

We have been referred to certain other 
rulings, that is to say, Madari Sikdar v, 
Emperor (3), Emperor v. Shaikh Usman 
Shaikh Umar (4) and Ramgulam Teli v. 
Emperor (5), but these refer rather to the 
time at which the accused can be granted 
copies of-the statements before the. Police of 
the witnesses whom he wishes to contradict 
in .cross-examination. 

We hold, then, that the learned Oity 
Magistrate was wrong in refusing to grant 
a copy of the statement of the witness 
Parshotam before the Police, l 

Rupchand, A. J. C.—I concur. 

Section 162 of the Criminal Procedure 
Code, before it was amended, made it obliga-. 
tory on the trial Court to refer to the 
statement of a witness recorded by the Police 
under the preceding section when such 
witness was called as a prosecution witness, 
but vested the Court with a discretion to 
deeide whether the copy of sueh state- 
ment should be furnished to the accused or 
not. . 

The section has now made it obligatory 
on the Court not only to refer to such 
statement if so required, but also to grant 
itg copy to the accused unless the Court 

(1) 102 Ind. Cas. 773; 8 P. L, T. 613; 28 Or, L. J. 597; 
A.L R. 1927 Pat. 325; 8 A. I. Cr. R. 271. 

(2) 118 Ind. Cas. 130; 8 Pat. 279; 10 P. L. T. 460; A. 
LR. ai Pat. 268; 30 Cr. L. J. 858; Ind. Rul. (1929) 
Pati) 102 Ind. Cas. 550; 54 O. 307; A. I. R. 1927 -Cal. 
514; 28 Or. L. J. 582; 8 A. I. Cr. R. 112. 


(4)107 Ind. Cas. 57; 52 B. 195; 29 Bom. L. R. 1581; 
A. I, R. 1928 Bom. 23; 29 Cr. L. J. 221; 9 A.IL. Or. R. 


76. 

: (5) 107 Ind. Cas. 817; 7 Pat. 205; 9 P.L T. 92; 29 
Cr. Ls Jy 91; A.L. R, 1928 Pat, 215; 104.1, Or. R, 
AH 
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is of opinion that any part thereof ‘is (a) 
not relevant to the subject-matter of the 
inquiry or (b) that its disciosure to the 
accused is not essential in the interests of 
justice and is inexpedient in the public 
interests. In either of these events, the 
only jurisdiction vested in the Court is 
to exclude such portions from the copy 
to be supplied to the accused after record- 
ing its Opinion in writing to that effect, but 
not the reasons, therefor. 

lt is to be noted that both under the old 
and the amended, section, the only use 
which the accused could make of the copy 
of the statement supplied to him would 
be for the purpose of contradicting the 
witness in the manner provided by s. 145 


‘of the Indian Evidences Act after it had 


been duly proved. But in the section as 
amended the question whether the copy 
could be used for the purpose indicated 
above or not, appears not to have been 
left to the Court but to the accused and for 
obvious reasons. 

"In almost every case, a prosecution 
Witness when examined in chief, amplifies. 
or varies to a certain extent his previous. 
statement, and it is always a difficult ques- 
tion to decide bya mere comparison of 
the two statements whether the omissions: 
and additions or variations, if any,in the 
two statements were intentional or other- 
wise. On the one hand, there is no pre- 
judice to the Crown if the previous state- 
ment of the witness which is identical 
with that given by himin the examina-. 
tion-in-chief and cannot, therefore, be made 
use of for the purpose indicated by- s. 145 
of the Indian Evidence Act is given, to 


“the accused; on the other hand, if the 


copy is refused, the accused has every 
right to complain that he'has not been given 
& fair trial. | 

In dealing with the legality of the order 
complained of, the learned Judicial Com- 
missioner has observed :— l 

‘It is argued that this procedure is not 
correct In connection with this point 
reference has been made to Ramgulam 
Teli v. Emperor (5). It is to be noted that, 
as stated 1n that case, the previous rulings, 
namely, Madari Sikdar v. Emperor (3), 
In re Peramasami Rayudu (6) and Saadat 
Mian v  Emperer (1), were not followed, | 


the Patna ruing Saadat Mian v. Emperor 


(7) being aireeil contrary t ‘ne sunge- 
(6) 91 Ind. Cas. 532; 27 Or. L. J. 100; 22 L. W. 186; 
“A. I. R. 1926 Mad. 183. 
(7) 103 Ind. Oas. 597; 6 Pat. 329;A. I. R. 1927 Pat 
2 28 Or, Lid, 708 8A, I, Or, R, 383; 8 P, L'E- 
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quent Patna ruling Ramgulam Teli v. Em- 
peror (5), mentioned above. It appears 
that Ramgulam Teli v. Emperor (5) has 
been folowed in the later Patna case this 
year. In view of these contrary rulings, 
and the point being not free from doubt, 
Iam not disposed to hold that the learned 
City Magistrate was wrong on the point. 
Even, however, if it was not correet, still 
the procedure &doptéd is not such as to 
vitiate tbe trial, as it is evident. that there 
‘ were in.fact no differences of any serious 


nature between Parshctam’s statement to. 


the Police and his deposition before the 
Magistrate.” 

As pointed out by my learned brother, the 
conflicting rulings referred to above, dealt 
rather with the time at which the accused 
could require the Court to refer to such 
statements for the purpose of granting 
copies to the accused and not to the grounds 
on which he could refuse them. 
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tion for the suggestion that the evidence . 
given by the witness in Courtis contradicted 
by his statement recorded under s. 161 of | 
the Oriminal Procedure Code and it is -only | 
then that the accused is entitled to ask 
the Judge to refer to the writing and grant . 
him copies.” 

These observations have been the subject. . 
of adverse comment in subsequent cases, 
e. g., Emperor v. Shaikh Usman. Shaikh | 
Umar (4) per Patkar, J., Ramgulam Teli v. 
Emperor (5) per Ross, J., Jhari Gope v. 
Emperor (2) per Courtney-Terrell, O. J. and 
Fazl Ali, J. In the recent case of Babarali | 
Sardar v. Emperor, (8) while commenting on 
the above dictum, Rankin, C, J., has said:— 

"If this case hadi turned upon the ques- 
tion whether the learned -Judges, Mr. Jus- . 
tice  Ohotzner and Mr. Justice Duval 
were right in the Oalcutta  .case . 
to which I have referred in saying that 
there must be a foundation laid by way of 


cross-examination showing that the state- . 
ments are wanted tocontradict the witnes- . 
ses, Ishould have thought it necessary to 
refer this case to & Full Bench to have, 
that question decided. As at present. ad- 
vised, I am not prepared to accept that a8. 
a possible interpretation of this section. 
I do not think that it was any part of the - 
intention ofthe amended section that the 
. Judge has to consider whether a foundation . 
has been laid. In my judgment that part, 


Such of the obiter dicta which might at 
first sight appear to support the contrary 
view, do not seem to have been accepted in 
several later rulings. 

The case of In re Peramasami Rayudu 
(6) does not call for any specific comment 
as if appears to refer only to the stage 
at which a copy of the statement could 
not be claimed by the accused as of right and 
nothing more, i 


In Madari Sikdar v. Emperor (3) two 
points were decided, first, with regard to 
the effect of the amendment of s. 162, 
Oriminal Procedure Code. In dealing with 
that point, it was said:— 

: fT he effect of the amendment is to annul 
the Judge's discretion, and to make it 
obligatory on him to give the accused 
copies of the statements subject only to 
the exclusion of irrelevant matters which 
the public interest requires should not be 
disclosed." < 

The second point was with regard to 
the stageat which the accused was entitled 
to make his request for copies. In 


dealing with that point, it was said that’ 
this must be after the witness had been. 
not. 


called for the prosecution and 
before the commencement of the preli- 
minary inquiry. That was all ‘that was 
required for the purposes of that case. But 
their Lordships went further and said:— 

, “This decision, as also the wording of 
3,145 of the Evidence Act, make it clear 
that it is at the time of cross examination 
on and not before that the previous state- 
ment of a witness can be put to him. But 
the cross-examination must lay the founda- 


of that decision is open to criticism.” | 
It is to be observed that in the case of; 
Madari Sikdar v. Emperor (8)stheir Lordships 


- have not indicated how and in what manner , 


the Counsel for the accused was to lay the, 


‘foundation for the suggestion that the evi- 


dence given by the witness in Oourt was, 
contradicted by his previous statement. 
made to the Police, or how ‘and in what 
manner, he was to get knowledge of the 
contents of the previous Police statements 
before he could make such assertion. 

Again, it is difficult to read into the 
section any words to that effect. If the 
object of the Legislature in amending the 
section was to take away from the trying 


Magistrate his discretion to refuse the copies 


except on two specific grounds mentioned . 
in the proviso, it would be going contrary. 
to the intention of the Legislature to im- 
pose this further condition that before a 
copy can be granted, the accused must 
satisfy the Court that he will be able to use 
the copy for the purpose indicated in sec- 


(8) 116 Ind. Cas. 167; A.I. R. 1929 Cal. 182; 49 C. L. 
J. 197; Ind. Rul, (1929) Cel. 458; 30 Or, 194, 580; 56 
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tion 145 of the Indian Evidence Aet. 

: The last ruling referred to by thelearned 
Judicial Commissioner is that of Saadat 
Mian v. Emperor (7). In that case, the Oourt 
was moved to quash the commitment made 
by the Magistrate on the ground of non- 
compliance with certain provisions of law, 
inter alia, the refusal by the Magistrate to 
postpone the case to allow the accused to 
cross-examine prosecution witnesses after 
obtaining copies under s. 162 which appli- 
cation had, as a matter of fact, been granted 
and not refused. In the course of his judg- 
ment Macpherson, J., said: 

“In the first place, the question of fur- 
nishing to the accused a copy of the state- 
ment of a witness recorded by the Police 
in the course of the investigation into an 
offence does not at all arise until the witness 
is called for the prosecution at the inquiry or 
trial in respect of the offence, and, second- 
ly, the Court is not competent to direct 
that the accused be furnished with a copy 
of such statement unless it contains some 
thing which constitutes a contradiction to a 
statement made by the witness in his de- 
position at such enquiry orírial These two 
circumstances must co-exist before an 
accused is entitled under the proviso to 8. 
162 (1) to such a copy.” 

These observations go much further than 
those in Madari Sikdar v. Emperor (3), and 
- do cover the present case. But there is no- 
thing in the section to warrant such observa- 
tions and a contrary view has been enter- 


tained in the rulings of the Patna High. 


Court referred to above, particularly the 
case of Ramgulam Teli v Emperor (5), in 
which the judgment of Rosa, J., had the 
concurrence of the fame learned Judge 
Jwala Prasad, J., who formed a Bench with 
.Macpberson, J. but.had in that case said 
nothing on this point, 

In addition to the cases already referred 
to above, reference might be made to Chedi 
Prasad Singh v. Emperor (1) where Sen, J., 


set aside an order passed by the trying: 


Magistrate refusing to grant acopy of the 
previous s'atement of ‘he witners on a 
similar ground, and the case of Sulaiman 
Mohamed Bholat v. Emperor (9) which also 
supports the same view. 

With all respect to the learned Judicial 
Commissioner, 1 am, therefcre, of opinion 
that the Magistrate had no jurisdiction to 
refuse to grant the copy op the ground on 
which he has purported to do. i 

ln view of the second reason given by 


(9) 115 Ind. Cas. 899; A. I. R. 1929 Rang. 87;6 R, 
672; Ind. Rul. (1929) Rang, 131; 30 Or, L, J. 538, 
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the learned Judicial Commissioner, and 
the dictum of their Lordships ofthe Privy 
Council in Abdul Rahman v. Emperor (10), 
we have Bent for the Police papers and find 
that there are two statements of the witness 
Purshotamdas recorded by the Police. 'The 
statement recorded by City Police Inspec- 
tor on March 17, 1929, describes him as Pur- 
shotamdas Bhagooram Kapur of Multan. 
The second statement recorded on the 


‘following day by Sub-Inspector Surajbali 


describes him as Purshotamdas Binjhuram 
Multani. Both of them appear to be state- 
ments of the same person who was cailed as 
a witness. There is to certain extent a 
variation of the story given by him in the 
two Police statements, and a further varia- 
tion in the statement given by him in Oourt 
and I am not prepared to hold that the said 
variations are immaterial or that they could 
not have been used by the accused for the 
purpose of contradicting the witness or that 
the accused have not been prejudiced in 
their trial by not being provided with copies 
thereof. 

FURTHER ORDER.—Wehaveheard 
the parties as to the course which should 
be adopted in view of the fact that the 
learned Magistrate had wrongly refused to 
grant a copy of the statement of the wit- 
ness Purshotamdas to the accused. The 
learned Counsel for the accused has con- 


tended that as the learned Magistrate had 


passed an adverse order in the case of 
Purshotamdas he did not consider it neces- 
sary to request the learned Magistrate to 
record similar orders on the depositions of 
5 other witnesses in respect of whom also 
he had asked that copies of their previous 
statements should be supplied to him. 

We are afraid we cannot accept this argu- 
ment and order that copies of the state. 
ments of these witnesses should be granted 
by us. But as we are remanding the case 
to the lower Court, we leave it to the 
learned Magistrate to grant copies of the 
previous statements of such other witnes- 
ges in respect of whom he is satisfied that a 
request was made to him at the proper time 
for copies and that he had refused to grant 
them on the same ground as in the case of 
Purshotamdas. 

The learned Counsel haa said that in con- 


(10) 100 Ind. Cas. $27; 541. A. 96; A.I. R 1927 P. 
O; 44; 31 O, W.N. 271: 25 A. L. J. 117; (1917) M. 
W. N. 103; 38M. L T 64;8 P.I. T. 155,4 O. W N. 
283; 98 Cr.L. J.259; 6 Bur L. T. 65; 5 R. 53; 52 M, 
L.J. 585; 29 Bom, L, R., 813; 45 0, L.. J. 441; 7 A, I, 
Or. R, 382 (P. O.). 
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sequence of any thing which may be brought 
out in the cross-examination of Purshotam- 
das, it might be necessary for him to cross- 
examine some of the other prosecution 


- Witnesses. 


We think that the accused are entitled to 
call the prosecution witnesses for further 
cross-examination on the fresh materials 
which are now available, but that does not 
mean that they would be entitled to claim 
copies of the Police statements of those 
witnesses on the ground that they are being 
called for further cross-examination. The 
accused can only get those copies.on the 
conditions referred to above, namely, on 
the learned Magistrate being satisfied that 
a demand was made and refused by him at 
the trial. 

It will also be open to the prosecution to 

call witnesses whom they had given rp, 
but, of course, in the case of such witnesses 


it will be open to the accused to call for ` 


copies of their statements made before the 
Police at the proper time. We set aside 
the conviction and sentence and remand 
the case for further trial on the lines 
indicated above. 

The accused are ordered to be released 
on bail, pending further ‘enquiry. the bail, 
in the case of each accused being the same 
as that inthe lower Court, 

Mr. O' Sullivan wants us to note that in 
view of this remand order, he has not ar- 
gued several legal and other points which 
“he will again raise at the proper time. 

P. B. A. Order accordingly. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MISOELLANEOUS APPEAL No. 28 or 1927. 
December 13, 1929, 
Prose :— Mr. Rupehand Bilaram, 
A, J. O.. and Mr Wild, A. J. C. 
MAHOMED SHAH-—APPELLANT » 


| VETSUS 

. Sayed GHULAM MUSTAFA SHAH— 
R&sPonpE yt. 

Civil Procedure Code (Act V of 1908), O. X XIII, r. 8, 
O XXXII, r, 7—Minor represented by Court of 
Wards— Previous sanction to compromise, if necessary 
—Adjustment of part of claim, if valid. 

The provisions of O. XXXII, r. 7, Civil Procedure 
Code, requiring previous sanction of the Gourt for 
entering into a compromise on behalf of a minor 
do not apply.to the case of a minor who is repre- 
sented in.the suit by the Court of Wards. 

Nakimo Dewant v. Pemba Dichen (1), relied upon, 


MAHOMED SHAH V, GHULAM MUSTAFA SHAH, | 
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It is open to à party toa suit to transfer his right? 
if any, to another party to the suit, and if he isthe. 
plaintiff, to agree to withdraw the suit. Under 
r- 3 of O. XXIII, Civil Procedure Oode, there may be 
an adjustment not only of the whole suit but of ` any 
part thereof. 

Tara Prasanna Sarkar v. Kalikamohan Sarkar (2), 
Govind Chandra v. Bhaga Sardar (3) and  Nitya- . 
moni Dasiv. Gokul Chandra Sen (4), not applied. 


Appeal against an order of the First 
Olass Sub- Judge, Larkana. 

Mr. Choithram Dewanmal, for the Ap- 
pellant. 

Mr, Srikishendas H. Lulla, for the Ree 
&pondent. : 
 JdUDGMENT.—This. is an appeal 
against the order passed by the learned 
First Class Sub-Judge, Larkana, refusing to 
record asettlement under O. XXIII, r. 3, 
Civil Procedure Code. 

The learned Judge has proceeded, on 
three grounds, The first is, that as no 
prior sanction of the Court had been obtain- 
ed to the alleged settlement on behalf of the 
minor defendant the alleged settlement 
could not be said to be a binding agreement 
in viewofthe provisions of O. XXXII, r. 
7, Civil Procedure Code. .So far ‘as this 
ground is concerned, the learned Judge 
was clearly in error, because; the minor was 
represented by the Court of Wards and, 
therefore, the provisions of that rule did 
not apply: See Nakimo Diwani v. Pemba 
Dich en (1). 

The second ground on which. the learned 
Judge proceeded was, that as all the par- 
ties to the suit had not agreed to the com- 
promise and as the suit was one for parti- 
tion, it could not be acted upon. In support 
of that view the learned Judge relied upon 
the case of Taraprasanna Sarkar v Kalika- 
mohan Sarkar (2). On this point also the 
learned Judge was clearly in error. He does 
not seem to have applied his mind to 
the evidence of the Government Pleader at 
il. 662 where the Government Pleader 
had said that on payment of Rs. 10,000, to 
the plaintiff the plaintiffs had to withdraw 
their suit. Reading the application in the 
light of this evidence,it would appear that 
the case of the minor was that the plaintiffs 
had agreed to relinquish their interest in 
favour ofthe minoron receiving Rs. 10,000 
from the Court of Wards and to withdraw 
their suit. There could be no objeetion to 
euch & compromise because, it is always 


(1) 59 Ind. Cas. 911; 48 O. 469; 19 A. L.J 171; 40 
M. L. J. 201: (1920) M. W. N., 115; 29 M.1L., T. 202: 
33 C. L. J. 211: 23 Bom. L. E 698; 25 C. W. N. 797; 
14 L. W. 253; 18 I. A. 27 (P. O.). 

(2) 75 Ind. Cas. 319; 38 O. L. J. 111; A. T. R. 1924 Gal. 
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Open to any party toa suit to transfer his 
rights, if any, to another party to the. suit 
‘and if he is the plaintiff, to agree to with- 
draw the suit. The provisions of r. 3 clear- 
ly contemplate the adjustment not only of 
the whole suit but of any part of it. Tara- 
prasanna Sarkar v. Kaeikamohan (2) and the 
other rulings cited by Mr. Lulla, viz., Gobind 


Chandra v. Bhagabat Sarda: (3) and Nitya- ` 


oni Dasi v. Gokul Chandra Sen (4), have no 
application to the facts of the present case. 
The third ground on which the learned 
‘Judge has proceeded appears to us to be 
well-founded, though not for the reasons 
given by him. It has been brought to our 
notice that on March 16, the day of the 
alleged settlement, an application was filed 
in-Oourt under the signature ofthe Pleader 
of all the parties to the suit wherein it was 
said that“ the dispute between the plaint- 
-ifs and defendant No. 1 was practically 
settled and the settlement was about to be 
completed when defendant No. 5 interven- 
ed, since then negotiations have been car- 
ried on with respect to this defendant also 
and the matter is likely to besettled amica- 
‘bly. The parties are close relatives and 
belong toa high class of family of Sayeds 
in Kamber Taluka and 
béneficial for all the parties concerned and 
their respective relations if the matter can 
be settled amicably, It is hoped that a 
settlement will soon be made. On that the 
Court passed the following order: 
“Adjourned for settlement to 8th April, 
"1926. If the settlement is not arrived at then 
“final hearing on the 22nd April. Witnesses 
' to take bhatta for the 22nd April 1926.” 
The present application for record- 
ing the adjustment was not made till 
the 18th May, 1926, and it isin evidence 
that so far defendant No.5 is concerned no 
settlement was made with her; at any rate 
none has been alleged, It will, therefore, 
appear that what happened on 16th March, 
"1926, was to discuss certain terms which 
would probably have been agreed upon 
were it not for the intervention of defend- 
ant No. 5who also wanted that her claim 
should be settled. The agreement, if any, 
arrived at on that day between the plaintiffs 
‘and defendant No. | was therefore, inchoate 
andone which could not be enforced without 
evidence to show that something had trans- 
'pired after the 16th March under which the 
plaintiffs had definitely agreed to relinquish 
their interest in favour of the defendant 
‘No. 1 in consideration of the sum of 
(3) 27 IndeCas. 242. 
(4) 9 Ind. Oas. 210; 13 O. L. J. 16, - 
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Rs. 10,000. Not only there was no 
evidence on that point but no allegation 
seems to have been made in that behalt. 
The application of the ‘minor fora com- 


-promise being recorded, therefore, fails on 


this ground. EE | 
We aecordingly dismiss the appeal with 

costs. . AM 
P. B. A. Appeal dismissed. 


a ttd 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Civir Revision APPLICATION No. 29 oF 1928. 
January 28, 1930. 

Present; —Mr. Percival, J. O., and Mr. 
Wild, A J.O. 
THADAHOMAL, AND orHEss—APPLICANTS 

` tersus 

MENGHRAJ AND OTHERS—OPPONENTS. 

Arbitration—Pleader's authority to refer on behalf 
of client —Hü is ‘competence toact himself as arbitrator 
—One Pleader appearing for another free of charge 
—If both cannot act as co-arbitrators— Legal Practi- 
tioners—Professional etiquette, 

A Pleader acting on his vakalatnama can refer a 
suit in which he is appearing for a party to arbitra- 
tion and sign the reference on behalfof his client. [p. 
695,' col. 1.] 

Srikishin Rochumal v. Relumal Pariomal (1) and 
Sirdar Khanv. Muradali (2), relied upon. 

Sheo Das Misser V. Birj Nandan Pershad (3), 
Fanindra Nath Roy v. Dwarka Nath Roy(5) and 
Hussainbhai Bhora v. Bansilal (0), distinguished. 

In such a reference, it is open to a Pleader to ap- 
point himself an arbitrator, provided, it is done in 
consultation with the client. [p. 695, cols. 1 &9.] 

The fact that a Pleader has in a previous litigation 
appeared for a brother Pleader free of charge does not 
disentitle the two to act together as arbitrators. [p. 
696, col. 1.] 

It is according to professional etiquette amengst 
members of the Bar not to charge a fee when appear- 
ing for a brother Pleader. [ibid.] 

Application to revise the order of the 
First Class Sub-Judge, Larkana. 

Mr. Kimatraj Bhojraj, tor the Applicant. 

Mr. Dipchand Chandumal, for the Re- 
spondents. 

JUDGMENT.—This is a revision 
application against a decision of the First 
Class Sub-Judge of Larkana who dieallow- 
ed the obj ections to an award filed in a suit 
between the plaintiffs and the defendants. 
a application is made by defendants Nos. 

—4, 
. The first point urged in the application 
is that Mr. Lilaram, the Pleader:for defend- 
ants Nos. 2—4, had no authority to refer the 
matter to arbitration on the strength of his’ 


. vakalatnama, The learned First Olass Sub- 


Judge has held on the rulings of this Court 


“1931. O. 1930 


in Srikrishin Rochumal | v. Relumal 
Pariomal (1) and Sardar Khan v. Muradali 
(Z), that the reference was & good one. In the 
first of theserulings it was remarked that 
under s. 906 of the old Civil Procedure Code 
of 1882, a Pleader could not apply for an 
order of reference without special authority 


from his client, that this provision had been : 
omitted in the present Civil Procedure Code ` 


and that he could, therefore,now apply for 
. & reference on the strength of an ordinary 
vakalatnama. 'This ruling was approved 
in the subsequent authority referred to and 
has been followed without objeetion in this 
` province since 1915. The learned Pleader 
for the applicant, however, refers to four 
cases, the first of which js Sheo Das Misser 
v. Birj Nandan Pershad (3), That case was, 
however, with respect to s. 506 of the old 
Civil Procedure Oode and as pointed out in 
the ruling in Srikishin Rochumal v. Relu- 
mal  Periomal (l) the wording of the 
: corresponding section in the new Code has 
beenaltered. The second ruling relied on 
Ramjiwan Ram v. Kalicharan Singh (4) ia 
also with respect tos. 506 of the old Civil 
Procedure Code, The third ruling Fanin- 
dra Nath. Roy v. Dwarka Nath Roy (5) 
follows the case reported in Ramjiwan Ram 
v. Kalicharan Singh (4) and is, therefore, 
' based on the wording ofs. 506 of the. old 
Oivil Procedure Code, The last case cited 
Hussainbhat Bhora v. Bansilal (6) also 
follows the Allahabad ruling and that 
reported in Sheo Das Misser v. Birj Nandan 
Pershad (3). This being the case it would 
seem that there is no difference of opinion 
of the other Courts as to the correctness of 
the ruling in Srikishin Rochwmal v. Relu- 
“mal Periomal (|) whieh has been followed 
without objection since 1915. 

We think, therefore, that the learned First 
Qlass Sub-Judge was correct in following 
this ruling and the ruling in Sirdar Khan 
v. Muradali (2) and in holding that the 
reference to arbitration by Mr. Lilaram, the 
` Pleader .of the present applicants, was 
- proper one. 

It is however, argued that Mr. Lilaram 
should not at least have referred the matter 
to arbitration and appointed himself one of 
tbe arbitrators—the other arbitrator being 
the Pleader for the opposite party. No 
doubt, such conduct would be objectionable 


(1) 34 Ind. Cas. 845; 9 S. L. R. 183. 
0 34 Ind. Cas; 928; 9 S. L. R. 218. 

(3) 7 C. W. N. 843. 

(4.29 A.429; 4 A. L. J. 342; A. W. N. (1907) 129. 
(5) 25 O. W. N. 832. 

(6 19 Ind. Oas. 48; A. I. R. 1924 Nag. 338. 
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if a Pleader were without consulting his 
client’s wishes to refer a matter ‘to 
arbitration and then to appoint himself as 
an arbitrator. Butin this case thereference 
was also made by defendant No.1 who was 
the principal contending defendant in the 
case and was practically managing the case 
on behalf of the other defendants. This. 
being so, it cannot be said that there was 
anything objectionable in the conduct of 
Mr. Lilaram. 

It is next argued that as no notice was 
issued ‘to defendants Nos. 2-4 the present 
Applicants, they had-no opportunity of 
being heard and of having witnesses 
examined and that there was really no 
reference by them. The circumstances of 
the case, however, are that the principal 
contending defendant was defendant No. 1 
who was a party to the reference and who 
examined witnesses. The Pleader for defend- 
ant No. land defendants Nos. 2-4 was the 
same. The written statement of defendant 
No. 1 in the suit bore the endorsement - that 
the defence of the other defendants was the 
same. And even at the stage when the 
objections were heard to the award, though 
the applieation was made by defendants 
Nos. 2-4 the person who conducted the matter 
in Court was defendant No.1. He was the 
only person to appear and he was actually 
examined as a witness. Also an adjourn- 
ment was sought as he was ill and could 
not attend the Court. And it was defendant 
No. 1 who engaged the Pleader to argue the 
objections on behalf of the defendants Nos. 
2.4. It washeld by thelearned First Olass 
Sub-Judge that as a matter of fact defend- 
ants Nos, 2-4 must have been informed by 
defendant No. l of the*arbitration pro- 
ceedings. These proceedings lasted for 
15 days or 80, . They had an cpportunity 
to put their point of view before the Court 
if they wished to do so. The defendants 
Nos. 2-4 have not gone into the witness-box : 
to swear that they did not in fact know of 
the arbitration proceedings and were, 
therefore, unable to put forward their point 
of view before the Court. This finding of 


` fact of the learned First Class Sub.Judge 


is also one which seems to usto be well 
warranted and we are not in revision in- ' 
clined to differ from 1t. 

"We.think, therefore, that defendants Nos : 
2.4 were properly represented at the time 
of the arbitration and their grievance is not 
a realone. 

It was then argued that Mr. Lilaram one 
of the arbitrators was under an Sbligation 
to Mr. Vishinsing the other arbitrator and 
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that, therefore,he cannot be - considered to 
be a disinterested arbitrator. Mr. Lilaram 
admitted that in certain cases filed against 
him Mr. Vishinsing his brother Pleader 
appeared for him and appeared for him 
without afee. It is suggested that defend- 


ant No. 1 would not -have consented to- 
Mr. Lilaram being an arbitrator if he had. 


. known this fact. Mr. Lilaram explains that 


it is according to professional ettiquete . 


amongst members ofthe Bar not to charge 
& fee when appearing for a brother Pleader 
and we accept this as a correct statement 
offact. The mere fact that Mr. |Vishinsifig 
appeared for Mr. Lilaram in various suita 
and did not charge fees would not, in our 
Opinion, show that the latter was under 
an obligation to the former and would not 
take a fair view . of the . matter under 
arbitration, Nor do we think that if 
defendant No. lhad known this he would 
have refused to allow the matter to be 
arbitrated upon by the two Pleaders. It is 
only to be expected that two members of 
the same profession should be on friendly 
terms, . ' 

Lastly, it is.urged that the -amount .of 
Rs. 1,000 which is charged by the 
arbitrators for their arbitration work is 
excessive and that it should:be reduced. 
We haye referred to the award and find 
ihat the fee to be paid to the arbitrator is, 
however, not part of the award as it appears 
below the signatures of the arbitrators. It 
may be that the amount seems excessive 
though it may be noted that the claim in 
‘the suit was for Rs. 27,000 still as we 
are informed that the amount has not as 
yet been sanctioned by the Court, it would 
be open to the present applicants, if so 
advised,. to apply to the lower Court to 
have the sum reduced. 

We think then that the learned First 
Class Sub-Judge was right in disallowing 
the objections to the award andin ordering 
the award to be filed and the decree to 
follow. 

We, therefore, dismiss this aplication with 
costs. 


P. B, A. Petition dismissed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Orvit REVISION Ka No. 73 OF 
1929. 
November 12, 1929, . 
Present :—Mr. Percival, J. C., and 
Mr. Rupchand Bilaram, A J, O. 
TARACHAND—AbtPLIOANT, 
versus i 
Bhai PARASRAM AND oTHERS—OPPONENTS, 


Arbitration—Deed of partnership—Agreement to 
refer disputes at time of closing of parinership-— 
Partnership not dissolved by efflux of time— Interim 
disputes if can be referred to arbitration —Submission 
clause, construction of. | E: 

Where a partnership deed which provided that 
the partnership should last for a period of ten years 
certain, contained a clause to the effect that “at the 
time ofclosing the partnership the first party will 
appoint one arbitrator, and the second party will 
also appoint one arbitrator and both arbitrators so 
appointed will windup the partnership and will decide 
alltheir disputes" and the senior partner dismissed 
ihe junior partner within ten years on the allegation 
that the latter had contravened an important term 
of the agreement and the latter instituted a 
suit for accounts ; | 

Held, that the clause contemplated the’ appoint- 
ment of an arbitration at the time of the expiry -of 
the ten years and did not apply to the cireumstances 
which had occurred and the suit could not be stayed. 
[p. 697, col. 1.] 

Piercy v. Young (1), relied upon. 

A submission to arbitration must be construed 
strictly, as it deprives a party to the submission of 
the right at common law to have the dispute to which 
the submission relates decided by & Qourt of Law, 
[p. 697, col. 2; p. 698, col. 1 


Mr. Dipchand Chindan, for the Appli- 
cant. 
Mr. Kamatran Bhojraj, for the Opponent. 


JUDGMENT. 

Percival, A. J. C.—This is an applica- 
tion against the order of the First Olass Sub- 
Judge declining to stay a suit filed by the 
opponents against the present applicant. 

The parties in this case are capitalist and 
gumashta partners, the present applicant 
being the Shah partner A dispute occur- 
red between the parties; and the applicant 
dismissed the opponent No. 1 on the ground 
that hehad contravened one of the im- 
portant terms of the partnership by send- 
ing his son and brother tc open a rival busi- 
nessat the place: where the partnership 
business was going on. The opponents 
filed the suit against tbe applicant asking 
for accounts and for other reliefs. The ap- 
plication now under consideration was 
madeto the First Olaes Sub-Judge, the 
chief prayer in the application being that 
the Court might be pleased to make an 
order staying the suit, on the ground that 
the matter in dispute should be referred to 
arbitration and that the suit should not be 
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allowed to continue. The applicant him- 
gelf appointed an arbitrator, but that arbi- 
trator was his own son. The learned First 
Olass Sub-Judge 
partly on the ground that there were intri- 
cate questions of law more fit for .determi- 
nation by a trained legal mind than by lay- 
man arbitrators, but principally on the 
ground that the deed of partnership bet- 
` ween the parties was not designed to meet 


events such as those which now have taken . 


place. The learned First Olass Sub- Judge 
has observed :— 

“Having regard to the chronological 
order of the two paras. and their phraseo- 
logy it is obvious to me that arbitration was 
provided for only at the time of the closing 
of the partnership under normal circum- 
stances, t. e., on an expiry of 10 years of the 
partnership." 

t.is proved in para. 7 that ‘— 

*Thesaid partnership will last for a 
period of ten years certain. At the ex- 
piration of ten years period if any party 
wants to dissolve the partnership such par- 
ty will give the six month's notice for dis- 
solving the partnership. : l i 

Paragraph 23 of the partnership deed 
Tuns :— ; 

" At the expiration of partnership period 
the second party will close accounts, recover 
outstandings and prepare a potamel balance 
sheet and will come down to Hyderabad 
Sind for final settlements of the accounts 
and partnership.” 

Then para, 24 says :— 

“ At the time of closing the partnership 
the first party will appoint one arbitrator 
and the second party will also appoint one 
arbitrator; both arbitrators so appointed will 
wind up the partnership and will decide all 
. their disputes.” 

Having regard to the partnership deed as a 
whole and to these particular paragraphs, I 
agree with the learned First Class Sub- 
Judge in the view that theexpression “At 
the time of closing the partnership " must 
be understood to refer only to the expiry of 
ten years from the commencement of the 
partnership, that isto the year 1924; and 
not tocircumstances such as those which 
have occurred, in which the applicant has 
dismissed the opponents No Lon the allega- 
tion that he had contravened one of the im- 
portant terms of the partnership. 

Besides these reasons based on the wording 
ofthe partnership deed it appears doubtful 
whether the question involving the exclu- 
sion of respondent.No. 1 from the partner- 


' ship is a matter which should be referred - 
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. to arbitration in accordance with the word- 
ing of para 24 mentioned above, 


It is laid 
down in Pierey v. Young (1), that any differ- 


ence or dispute.does not include a dispute : | 


whether a partnership should be terminat- 


ed. That case was stronger than the case 


now under consideration, and yet it was 
held that even in the case of that character a 
dispute to bedealt with by arbitration does 
not include the dispute whether the part- 
nership has been terminated. 

For these reasons the view taken by the 
learned First Olass Sub. Judge that the para. 
4 of the partnership deed does not apply 


. appears to be correct. 


It may also be noted incidentally that the 
fact that the applicant appointed his own 


son asan arbitrator goes to show that he - 
was nof very serious in the matter of selec: . 


tion of arbitrator. 


For these rersons I would dismiss the ap- : 


peal with costs. 
Rupchand, A. J. C.—I concur. . 


The plaintiff-appellant filed this suit for . 


a declaration that the partnership entered 


into between him and the defendants was . 
continuing and should continue until the 


expiry: of the period of ten years from the 


commencement of the partnership as pro- ` 


vided in the partnership deed, for an in- 
junction restraining the defendants from 


preventing the plaintiff from taking part 


in the management of the business -and ‘for 
accounts being taken of the period between 
1924-1927. The defendant No.1 who was 
the capitalist partner contended that he had 
rightly terminated the partnership because 
the plaintiff had broken one of the essential 
terms of the partnership namely that “ he 
would not carry on either directly or in- 
directly any other business except the part- 
nership business" and applied that in terms 
of para, 24 of the partnership deed all mat- 
ters in dispute in the suit should be refer: 
red to arbitration. Paragraph 24 reads as 
follows :— 


- 


“At the time of the closing of. the part- 


nership the first party will appoint one ar- 
bitrator and the second party will also ap- 
point one arbitrator. Both arbitrators aa 
appointed will wind up the partnership and 
will decide all their disputes. In case of 


their disagreement they will appoint an 
_ Umpire and the decision ofthe majority will 


prevail and will be binding upon all the 


_ parties." 


Now itis a cardinal principle of law that 
a submission to arbitration must be, cons- 


(1) (1880) 14 Ch. D. 200; 42-L,T. 710; 28- Wi Ri: 845- 
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trued strictly, as it deprives & party to the 
submission of the right at common law to 
have the dispute to which the submission 
relates decided by a Court of law. It must, 
therefore, appear elearly from the terms of 


the submission that with respect to any . 
point in dispute the party has so deprived . 


himself. In the present case the main claim 
of the plaintiff was one for a declartion that 
the partnership was continuing and that the 


defendant No. 1 had no right to put an end , 


to it himself or to exclude the plaintiff from 
the management of the business without an 
order of the Court as provided in x, 253 
clause (9) and 8.254 of the Indian Oon- 
tract Act. 

Now, if the parties intended to deprive 
the Court of its jurisdiction and to vest it in 
a private tribunal to be appointed by the 
parties or to vest it solely in the capitalist 
partner they should have expressly said so in 
the deed. Not only there is no provision in 
that behalf but on the contrary clause 24 
contemplates the appointment of an arbitra- 
tor at the time of the closing of the partner- 
ship which presupposes the dissolution cf 
the partnership by efflux of time. Under 
these circumstances, itis difficult for meto 

‘hold that the plaintiff's claim so far as the 
main dispute is concerned, namely, whether 
the partnership is continuing or not, is one 
which falls within the submission clause. 

Again with regard to the accounts for the 
period 1924-1927, it would appear. that 
apart from any defences which may be rais- 
ed in the suit on the ground that if the 
partnership is continuing, no such accounts 
could be taken by the Oourt, it would ap- 
pear that those accounts do not relate to 
accounts which have to be taken at the 
closing of the partnership by efflux of time 
and the taking of such accounts by an ar- 
bitrator is prima facie outside the purview 
of the submission clause. 

Apart from the above, Iam not prepar- 
ed to hold that the trial Court has not exer- 
cised its discretion judicially in refusing 
stay of the suit so as to call for our inter- 
ference. In the first place it would appear, 
that defendant No. 1 nominated his own son 
as arbitrator and that in itself would be 
sufficient to warrant the inference that he 
was not prepared to have a fair arbitration. 
In the next-place the submission provides 
that all the three gumashta partners should 
consent to appoint one arbitrator on their 
behalf, two of the gumashta partners are 
. Still carrying on business with the capi- 

talist partner ; and, therefore, it is not pos- 

^ Bible for the plaintiff to concur with the 
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other gumashta partners in the appointment 
of & fairarbitrator on behalf of all three 
of them. ` 
On both these grounds I would dismiss 
this application with coats. | | 
P. B. As Application dismissed, 





SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
SECoND OIVIL APPEAL No. 26 or 1926. 
December 20, 1929. | 
Present : —Mr. Rupchand Bilaram, A. J. O., 
i and Mr. Wild, A. J. O. , 
UTTAMOHAND AND OT8ERS—AÀ PPELLANTG 
- versus 

SAJANDAS AND OTHERS—RESPONDENTS, 

Muhammadan Law—Partition of immoveable pro- 
perty—Minor represented by de facto guardian—V alid- 
ity of partition—Family arrangement. 

A partition ofimmoveable property, in which a 
Muhammadan minor co-sharer is represented by a 
de facto guardian is invalid and cannot beupheld 
even asa family arrangement. [p. 699, col. 1. 

.Naraindas Hasrajmal v.Obhai XD» Mata Din v, 
Ahmad Ali (2) and Imambandi v. Mutsaddi (4), relied 
upon. 

Amir Husain v. Mohammad Aijaz Husain (3), dis- 
tinguished and dissented from, 

Per Rupchand, A.J.C.—'' Unless an infant has 
attained majority and has ratified the partition made 
on hisbehalf by his de facto guardian or has'failed 
to have it set aside within the statutory period, it 
is difficult to hold that it can be operative as & binding 
family arrangement upon him". [p. 700, col. 2.] 

Appeal against the judgment and decree 
of the Assistant Judge, Sukkur. 

Mr. Tahilram Maniram, for the Appel- 
lants. 

Mr. Dipchand Chandumal, for the Re- 


spondents. 


JUDGMENT. 

Wild, A. J. C.—The suit which gave 
rise to this appeal was brought by the plain- 
tiffs for a declaration that they were the ex- 
elusive owners of Survey No. 129 and for an 
injunction to defendant No. 1 not to bring 
that land to sale in execition of decree in 
Suit No. 1273 of 192lobtained by himagainst 
defendants Nos. 2 to 6. Plaintiffs Nos. 1 and 
2 claim to be purchasers of half the land 
from Phato and Dasu sons of Allahrakhio 
and plaintiffs Nos. 3 and 4 claim to be 
owners of the other half. Plaintifis base 
their title on a partition effected between the 
heirs of Allahrakhio, the original owner of 
this Survey number andanother land Survey 
No. 182, by which Phato and Dasu and the 
sons of their deceased brothers Sheroo and 
Miro, obtained each a quarter share of Survey 
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No, 129 and another brother, Nuru, was given 
Survey No. 132. Defendant No. 1 denied the 
partition and claimed to be entitled to sell 
the land in execution of his decree in Suit 
No. 1273 of 1921 ‘obtained by him ‘against 
defendants Nos. 2 to 6 the legal representa- 
tives of Nuro who had after the death of his 
father Allahrakhio mortgaged Surveys 
Nos 129 and 132 to him. 

It was held by the trial Court that the 
partition was not valid as Mitho son of 


Miro who was a minor was represented in ' 


the partition by his legal guardian and 
that as Nuroo was one of his father's heirs 
his legal representativesdefendants Nos. 2 to 
6 are entitled to a quarter share in Survey 
No. 129 and their shares can be sold in execu- 
tion of the mortgage decree against them. 
The suit was, therefore, dismissed by the 
trial Court as also plaintiffs appeal by the 
learned Assistant Judge, Sukkur. Plaintiffs 
‘accordingly appeal to this Court. 

The questions argued in this appeal 
are : 

l. Is the partition valid ? 

2. Oaniit be sustained as a family 
arrangement? l < 

3. 18 defendant No. 1 estopped from 

challenging the partition by his conduct 
in Suit No. 800 of 1919 ? 
-As to issue No. 1 it is scarcely disputed that 
. the partition is invalid as Mitho was not 
. represented by his legal guardian but was at 
best represented by his de facto guardians, 
his uncles Phato. and Dasu. Itis admitted 
that a defacto guardian has no right to 
alienate the immoveable property of a 
minor: see Naraindas Hasrajmal v. Obhai 
(1) and Mata Din v. Ahmad Ali (2). 

It was suggested that a partition is not 
an alienation but in this case there was a 
surrender of the minors’ share in Survey 
No. 132, We hold then that the partition 
was not valid as against the minor and that 
the whole settlement, therefore, falls to 
. the ground. ; | 

As to issue No. 2, it is contended that the 
partition may be considered a valid family 
settlement and should be given effect to. 
But the industry of Mr. Tahilram has only 
been able to.discover one case in which such 
a settlement where a Muhammadan minor 
was not represented by his legal guardian 
has been upheld as against the minor. This 


a 19 Ind. Cas. 911; 6 S. L. R. 268 (F. B.). 
(2) 13 Ind. Oas. 976; 34 A. 213; 39 I. A.49; 16- C: 
W. N. 338; 11M. L. T.145; (1912) M. W. N, 183; 9 A. 


L. J.215; 15 O. L. J. 270; 14 Bom. L. R, 192; 15 O. C. 


49; 23 M. L. J. 6 (P. Q.). 
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is Amir Husain v. Mohammad Aijaz Husain 
Sh M 
; In that case the Judges acted on the 
analogy of family settlements so usual 
in the case of Hindu families and saw no 
reason why a fair and an equitable settle- 
ment at which there was a person present 
who could look after the interests of the 
minors and which had been followed with- 
Out any objection for 14 years should not be 
upheld. We think it would be danger- 
ous to follow the analogy of family settle- 
ments in Hindu families and the facts in 
the case cited are not the same as here. It 
is.not possible to say whether the settle- 
ment was a fair and equitable one and it was 


‘not accepted for long by the legal repre- 


sentatives of Nuroo as they in 1920 and 1921 
about a year after the partition, mortgaged 
both Survey Nos. 129 and 132 as would ap- 
pear from the decree in Suit No. 1273 of 1991 
(Ex. 78). ‘Moreover, the person who looked 
after the interests of the minor in the case 
cited was their mother who would naturally 
look after their interests properly. Whereas 
here the alleged de facto guardians were 
the uneles of the minor whose interestg 
were presumably adverse to him. In the 
circumstances then we are unable to hold 
that.the partition can be sustained as a 
family arrangement. l 

As regards the 3rd issue itia difficult to 
understand how the plea of estoppel can be 
raisedand it may be remarked that in the first ` 
appeal this plea was not seriously pressed. 
Suit No. 800 of 1919 was a suit filed by 
defendant: No. lona mortgage executed in 
his favour by. Allahrakkio against his sons 
Phatoo and Dasu, The matter was referred 
to arbitration and the award mentions the 
partition, It can not be said:that defendant 
No. 1 by his act or omission intentionally 
caused Phattoo and Dasu through whom 
the plaintiffs claim to believe the existence 
of the partition for it was their case 
that there was such partition. Defendants 
Nos. 2 to 6 also were not parties to that suit 
and are not themselves estopped in any 
way. There appears to be no substance in 
the contention that the defendant No. 1 
is estopped from questioning the parti- 
tion. | MN 

For these reasons we are of opinion that 
the plaintiffs. suit was rightly  diemiss- 
ed. As the dispute is between two alienees 
each party should bear his costs through- 
out. ; | 


(3) 317 Ind. Oas. 456;.A.I. R. 1929 Oudh- 13f; 6 Q. 
W, N.. 9l; Ind. Rul. (1929) Oudh. 360. : 
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Rupehand, A¢J.C.—I concur, that 
this appeal should be dismissed. 

The doubt raised by the observation of 
Lord. Robson in Mata Din v. Ahmad Ali (2) 
that it was not necessary for the purposes 
of that case for their Lordships to decide 
' whether, according to Muhammadan Law, 
asale by a de facto guardian, if made for 
necessity, or for the paymentof an ancestral 
debt affecting the minor's property, and if 
beneficial to the minor, is altogether void or 
merely voidable” has been set at rest by 
the later Privy Council ruling Imambandz 
v.. Mutsaddi (4) where after a review of ail 
- the texts on the subject Mr. Ameerali in 
delivering the judgment of their Lord- 
ships said : 

“From the foregoing considerations their 
Lordships are of opinion that under the 
Muhammadan Law a person who has charge 
of the person or property of a minor 
without being his legal guardian and 
who may, therefore, be conveniently 
called ade facto guardian has no power to 
convey to another any right of interest in 
immoveable property which the transferee 
against the infant ; nor can such transferre 
if let into possession ofthe property under 
such unauthorised transfer resist an action 
in ejectment.on behalf of the infant asa 
trespasser. It follows that being himself 
without title he cannot seek to recover pro- 
perty in the possession of another equally 
without title", : It. was suggested that 
partition of property stands on a different 
footing than an alienation of an interest 
in immoveable property pure and simple. 
But as would appear from the observation in 
Imambandi's case (4) no person other than a 
dejure guardian has under the Muham- 
madan . Law any right or power to inter- 
meddle with the property of an infant except: 
for certain specified purposes the nature of 
which is clearly defined and the powers of 
even the.dejure guardian are confined 
within certain limits. 

Our attention has not been invited to any 
text empowering a de facio guardian to 
intermeddle with the estate of an infant by 
. way of partitioning his share. Onthe contrary 
it would appear from page 686 of Baillie's 
Digest of Mubammadan Law that even the 
power of an executor to partition property 
amongst co-heirs some of whom are infants 
is circumscribed. A partition made him 


(4) 41 Ind. Cas. 513; 45 I. A. 73at p. 92; 35 M. L. J. 
499: 16 A. L. J. 800: 24 M. L. T. 330; 98 O.L J.409; 
99 È. W. N. 50; 5 P. L. W. 276; 20 Bom. L. R. 1092: 
45 C. 878; (1919)- M. W. N, 91; 9 L, W.518 (P. O.). 
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amongst co-heirs who are all. minors or.. 
some of whom are adults but absent is 
declared unlawful. Likewise when & 
partitionis effected between adult co heirs 
and infant co-heirs it is lawful if the shares 
of infants are kept undivided but become 
unlawful if the share of each adult and. 
each infant is separated from the rest, 

It was further suggested that the partition 
effected by the elder brother of the parties 
operated as a family arrangement and that 
as it had been acted upon for some time it 
should not be disturbed in the absence of 
proof that it was against the interests of the 
infant co-heir. Reliance was placed in 
Amir Husain v. Mohammad Aijaz Husain 
(3). The passage in White and Tudor's 
Leading Cases, Vol.l, page 241 referred to 
in that judgment presupposes a coneluded 
agreement made between persons capable 
of contracting and, therefore, the question 
which immediately arises is were the 
parties to the family arrangement or as it 
is sometimes called compromise of doubtful 
rights capable of contracting that is to say 
if any one of them was an infant was he 
properly represented. No useful purpose 
can, therefore, be served by reference to 
family arrangements between members 
of a Hindu family some of whom are infants 
but are properly represented by de facto 
guardians as the limitations prescribed by 
the Muhammadan Law against intermeddl- 
ing with the immoveable property of infants 
find no place under the Hindu Law. 

With all respect, therefore, I. am not 
prepared to accept the view taken in the 
Oudh ease. Unlessan infant has attained 
majority and has ratified the partition made 
on his behalf by his de facto guardian or 
has failed to have it set aside within the 
statutory period it is difficult for me to 
hold that it can operate as a binding family 
arrangement upon him, 

If that be so it would appear that the 
plaintiffs were on the very face of their 
pleading out of Court. They wanted a 
declaration that the partition effected during 
the minority of one of the defendants who 
was still a minor, should be held binding 
on him. Thisthe Court could not do. The 
question, therefore, of the Bania alienee of 
the minor's share being estopped by his 
conduct hardly arises 

Whether either of the Bania alienees has 
acquired any rights against the minor's 
interest in the property left by the deceased 
is not now before us and it should not be 
understood that we have applied our mind 
to that question, That is a question which — 
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does not arise in the present proceedings 


and we express no opinion upon it. 
P. B, A. A ppeal dismissed, 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIMINAL Rzr&RPNOE No. 2942 or 1929. 
February 12, 1930. 
Present:—Mr, Percival, J. O. and 
Mr. Wild, A.J O. 

KARACHI MUNIOIPALITY 
versus, 

Tag MUKHTIARKAR or KARAOHI. 

Criminal Procedure Code (Act V of 1898), s. 197— 
Bombay District Municipal Act (III of 1901), 8. 131 
— Public Government building in charge of Mukhtiar- 
kar kept ` in insanitary condition—Prosecution of 
Mukhtiarkar—Sanction, whether necessary—‘Acting 
or purporting toactin the discharge of afficial duty’, 
meaning of. 4 wit 

When a Mukhtiarkar is in charge ofa public Gov- 
ernment building and it happens to be kept’ in an 
insanitary condition hecannot be prosecuted under 
g. 13l of the Bombay District Municipal Aet, without 
previous sanction under s. 197 of the Oriminal Proce- 
dure Code. | 

Municipal Commissioner for the City of Madras v. 
Major Bell (1), In re Abdul Kadir Saheb (2) and. Siva- 
yamakrishna Ayyar v. Seshappa Naidu (8), distin- 
guished. a l 

Reference made by the District Magistrate 
Karachi to quash theorder of the-Honorary 
Magistrate, Karachi. l 

Mr. Kundanmal Dayaram, for the Karachi 
Municipality. ^" 

Mr. C. M Lobo, Public Prosecutor, for. the 
Crown. 


ORDER —This is a reference by the 
Distriet Magistrate of Karachi who asks 
that this Court should quash the order of 
the Honorary Magistrate entertaining & 
complaint and issuing process against the 
Mukhtiarkar of Karachi. The reference 
is made on the ground that the complaint 
has been filed without the previous sanc- 
tion of the Commissioner in Sind, as re- 
quired by s. 197 of the Criminal Procedure 
Code. In this case the Karachi Municipal: 
ity had issued a notice under s.131 of the 
Bombay District Municipal Act, III 
of 1501, to the Mukhtiarkar of Karachi 
on the ground: that the compound of the 
Old Small Cause Court in Karachi, which 
is the office of the Mukhtiarkar, wasin in- 
sanitary condition. 

The only point that arises in this reference 
is, whether assuming that the Mukhtiarkar 
kept the compound in an insanitary condi: 
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tion,he was acting or purporting to act in 
the discuarge of his official duty. There 
have been a number of rulinga cited on 8. 
197 of the Orimisal Procedure Code, but 
it is to be noted that most of the rulings, 
specially Municipal Commissioner for the 
City of Madras v. Mejor Bell (1) cited by 
the learned Pleader’ for the Municipality, 
was decided under the old s. 197, before 
it was amended in 1923 Under the old 
s. 197 the words were “as such Judge or 
public servant”, but this has been. changed 
and the wording now is “acting or purpor- 
ting to act in the discharge  ofhis official 
duty". Before referring to the cases we 
may just consider the facts of the present 
case. It is clear that the Mukhtiarkar was 
in charge of the buildingin question as an 
official. The notice was given to him as 
Mukhtiarkar, the name of the Mukhtiarkar 
is not mentionedin the proceedings at all. 
All the proceedings in. question were offi- 
cial. He was cecupying the building as. 
Mukhtiarkar. The sweeper appointed to 
keep the compound in a sanitary condition 
must have been a sweeper paid by the 
Government. It appears, therefore, prima 
facie that this is a casein which the Mukh- 
tiarkar was acting or purporting to act in 
the discharge of his official duty. A dis- 
tinction is made in the various cases cited 
between the cases in which an official is 
acting within the scope of his duty and 
the cases in which he has not done the act 
as an official but has taken certain action 
which is outside the scope of his duty. For 
example, the case most favourable to the 
Municipality seems ‘to be In re Abdul 
Kadir Saheb (2) in which it was held by 
the learned Chief Justice of the Madras 
High Court that the offence’ of criminal 
breach of trust is not an offence which is 
committed by an officialin his capacity of 
public servant as such, his apacity of: 
public servant being only that which 
puts him, so tospeak, in a position in which 
such an offence can be committed, Here, 
however, the case is a little different. It is 
a distinet part of the duty ofthe Mukhtiar- 
kar to keep the office in a sanitary. condi- 
tion, andif he fails in his-duty, he has 
failed in it as Mukhtiarkar. It cannot be. 
said that, ifit is proved that he kept the 
compound in an inssnitary condition, the 
action was outside the scope of the Mukh- 
tiarkar, The most recent case on the subject 
is Sivaramakrishna Ayyar v. Seshappa 

(1) 25 M. 15; 2 Weir 223. 
5 E Ind. Qas. 648; (1916) 1 M; W, N. 384; 18 Qr I 
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Naidu (8) which is referred to by the learn- 
ed Pleader for the Municipality but even 
that case, it seems to me, does not really 
support the Municipality. In that instance, 
asa matter of fact, the learned Judge held 
that sanction was necessary, because it 
was held that,ifa Judge fabricates a re- 
cord, the alleged offence is committed by 
him while he is purporting to act in the 
discharge of his official duty. There are 
other cases on the boundary line, but I am 
of opinion that s. 197, as it stands at pre- 
sent, is rather wider than it was, before the 
section was amended in 1923. The wording 
now is “acting or purporting to act in the 
discharge of his official duty” and I am 
clearly of opinion that the Mukhtiarkar in 
this case was so acting. 
. We accordingly quash the order of the 
Honorary Magistrate and set it aside. 

P, B. A. Order set aside. 

(3) 115 Ind. Cas. 248; A.I. R. 1929 Mad. 172; 29L. 


CW. 17; (1929) M. W. N:53; 30 Or. L. J. 396; Ind. 
Rul, (1929) Mad. 408; 52 M. 347; 56 M. L. J. 263. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
OnR1MINAL REFERENCE No. 294 or 1929, 
December 21, 1929. 

Present: —Mr. Percival, J. C. . 


EMPEROR—App icant 
versus 


ALLAHADAD —AccUSED 

Criminal Procedure Code (Act V of 1898), ss. 206, 215 
—Offence resulting in death of person —Committing 
Magistrate competent to pass adequate sentence— Com- 
mittal to Sessions wndesirable—W rong order of com- 
mitment—Power of High Court to quash commitment. 

It isundesirable that a Committing Magistrate 
should commit a case to the Sessions, when he can 
pass an adequate sentence, even though the case may 
be one which involves the death of a person. 

Imperator v. Ismail (1), relied upon. 

If a Magistrate without any adequate reason com- 
mits a case to the Sessions in which he could ade- 
quately punish the accused himself, it would be a 
point of law and the High Court can quash the com- 
mitment under s. 215, Criminal Procedure Code. 

Utlibai v. Emperor (2). referred to. 

Emperor v. Ashabhathi (3), relied upon. 


Reference made by the Additional Ses- 
sions Judge, Sukkur. 

Mr. H B. Tyenji, Assistant Public Pro- 
secutor, for the Crown. 


JUDGMENT.—This is a reférence by 


the Additional Sessions Judge, Sukkur, 
proposing that this Court should quash the 
commitment to the Sessions Oourt of 
Sukkur of one, Allahdad son ‘of Khair 
Mahomed, who has.been committed to that 
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Court for trial under ss. 279, 337 and 304-A, : 
Indian Penal Code, by the Resident Magis- 
irate, Rorhi. 

Thelearned Additional Sessions Judge 
points out in his reference that the 
maximum sentence of imprisonment for any 
ofthe offences in question is only 2 years, 
a Bentence- which could have been passed 
by the learned Committing Magistrate him- 
self. Moreover, the offence under s. 304-A 
as well as the other offences are triable by 
a First Class Magistrate. The learned Addi- 
tional Sessions Judge observes further that 
it has been held by this Court in Imperator 
v. Ismail (1) and in other cases that it is a 
point of law under s. 215 of the Oriminal 
Procedure Oode if the Magistrate without 
adequate reason commits a case to the 
Sessions in which he can adequately punish 
the accused himself, vide in particular 
Utlibai v. Emperor (2), The learned Addi- 
tional Sessions Judge correctly points out. 
that there may be cases in which a com- | 
mittal is desirable even apart from the 
question of punishment. He observes:— 

"It is true that good cause for commit- 
ment is not limited to this reason of in- 
adequacy of punishment. For there may 
be other good reasons, such as difficult or 
intricate questions of law, the desirability 
of trial by Jury or Assessors, or-there being 
some connected matter already before the 
Court of Sessions. None of the above 
grounds exists in the present case.” . 

The committal proceedings show that this 
was a case Of a person being killed by a 
motor-car colliding with stone carrying’ 
truck the accnsed being the driver of the 
car. It does not appear that there is any 
overriding reason or: matter of such im- 
portance as to require commitment to the 
Sessions on grounds other than the ques- 
tion of the adequacy of the sentence. The 
learned Resident Magistrate in his com- 
mittal proceedings has observed that it. 
was 8 question in which the death of one 
person and injury to another person were 
involved, and that he considers, therefore, 
the matter to be serious and a proper’ one 
for commitment. 

There no, doubt, has been at least :one 
ruling in which it has been held that, when 
an offence ends in the death of a person, 
itis suitable that it should be committed - 
to the Sessions. However, on the other 
hand, there have been rulings to the con- 


NO 44 Ind. Cas. 335; 11 S. L. R. 79:19 Or. L. J. 


(2) 83 Ind. Cas. 708; 17 S,L, R. 188; A, X, 1924 
iyd 81; 26 Or, L. J, 148, " 
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trary efect, namely that there is no reason 
to commit to the Sessions in cases where 
the Magistrate can adequately deal with 


the offence himself, even if the death of. 


person is involved therein. The rulings of 
this Oourt appear to be particularly in 
favour of the latter view, vide. Imperator 
v. Ismail (L).mentioned above. The learned 
Additional Sessions Judge in the course 
of his order has also drawn attention to the 


case of Emperor v. Ashabhathi (3) in which | 
their Lordships, while directing the Magis- - 


trate to conelude the trial himself, made the 
following remark :— | 

“In so doing we take occasion to observe 
that itis for many reasons undesirable in 
practice that our slready overburdened 
Courts of Sessions should be still further 
burdened with the weight of cases commit- 
ted to them by Magistrates where such 
Magistrates are themselves competent to 
decidethe cases and no overriding reasons 
exist for committal to the higher Courts.” 

I quite agree with the view there express- 
ed and, accordingly, quash the commit- 
ment and direct the Resident Magistrate to 
proceed with and dispose of the case by 
himself. 

P. B. A.. Answered accordingly. 

a 21 Ind, Cas. 897; 15 Bom. L, R. 998; 14. Or. L. Ji 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. | 
Frest Civir APPHAL No. 35 or 1927. 
©“. January 24, 1930. 
Present:—Mr. Percival, J. O., and 
| . Mr. Wild, A. J. O. 
KUNDOMAL AND oTHERS—AÀPPELLANTS 
versus ; 
KURAROSHAH AND OTHERS— 
RESPONDENTS. 

Bombay Court of Wards Act (I of 1905), s. 17? —Ez- 
ecution of decree against ward—Certificate of Court of 
Wards, if necessary. 

Under s.17 of the Bombay Court of Wards Act it 
is obligatory to file a certificate of the Court of 
Wards with an application for execution against a 
ward of the Court, and unless a certificate is sup- 

lied as required by the said section the Court should 
ismiss theapplication. - 


Appeal ‘against an order of the First 
Class Sub-Judge, Hyderabad (Sind). i 

Mr. Choithram Dewanmal, for the Appel- 
lants. r 

Mr. Kimatrai Bhojraj, for the Re- 
spondents. ` | 

JUDGMENT.—This is an appeal 
Bgainst the order of the First Class Sub- 
Judge of Hyderabad dismissing with costs 
an application for execution by Kundomal 
gnd others against Kuraroshah and others, 
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The only point arising in this appeal is 


, whether the learned First Olass Sub-Judge 


was correct in dismissing the application on 
the ground that a certificate had not been 
supplied by the plaintiffs as required by 
s. 17 of the Court of Wards Act, I of 
1905 as the defendants were wards under 
the Court of Wards, and as a notice to that 
effect had issued under s. 14 sub-s.(1) of 
the Act. 

The learned Pleader for’ the appellants 
takes objection on the ground that a certifi- 
cate is not necessary inthis case, and he’ 
draws the attention of the Court to the. 
wording of ss. 14, 15 and 16 of the Court .of © 
Wards Act. If, however, s 17, sub-s. (1) of 
thé Act is read asit stands by itself, there: 
is to my mind a perfectly clear and: 
definite provision. That section states:— 

“No proceedings in execution of any 
decree against the Government ward or bis 
property shall be instituted or continued 
until the decree-holder files a certificate 
from the Gourt of Wards. 2. RA ; 

Then certain provisions are contained in 
This section,. standing by 
itself, makes it quite clear that in the 
particular circumstances of this case a 
certificate is’ necessary or else action 
should have been taken in accordance with 
the last sentence of s. 17 (1. . > 

The order of the learned First Olass Sub- 
Judge is, therefore, correct, ‘and the appeal: 
is dismissed with costs, < é 

P. B. A, Appeal dismiseed, 


e dC RE aman, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. ` 
. BECOND Civin APPsAL No. 3 or 1927, 
; ‘December 4, 1929, 
Present:—Mr. Rupchand Bilaram, 
A. J. 0., and Mr. Wild, A. J. C. 
HASSANAND— APPELLANT 
veraus 
DEUMAL GIRDHARIMAL-RESPONDENT. 
Hindu Law—Self-acquired property of. father be- 
queathed to sons, if ancestral property in sons’ hands— 
Construction of Will. : je e 
Where a Hindu father bequeathed his self-acquired 
property to his sons and required them to incur certain 
expenses in lieu thereof: . | 
Held, that there was & clear indication in the Will 
that the deceased bad intended that it would be 
treated as self-acquired property of the sons. 
Appeal against. the judgment and decree 
of the. Assistant Judge, Sukkur, 
Mr. Dipchand Chandumal, forthe Appel- 


ant. o -— WR V" | 
Mr. Srikishendas H. Lulla, fọr ihe Res 
pondent. | : . 
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" - JUDGMENT. 

‘Wild, A. J. C.—The suit out of which 
this appeal arises is a suit for partition of 
a house mortgaged by defendant No. 1. 
The father of -defendant denied that de- 
fendant: No. 1 had any interest in the 
house, alleging that the property was the 
self-acquired property of his (defendant 
No. 2’s) father Ohoithram, who has be- 
queathed the house in equal shares to 
defendant- No. 2 and his brother. Both 
Courts below have found that the preperty 
was originally the self-acquired property of 
Choithram and was bequeathed by him to 
defendant No. 2 and his brother in lieu of 
their incurring certain expenses. “In these 
circumstances, it:is clear- that the self- 
acquired property bequeathed by a father 
to his son is not ancestral property in the 
hands of the latter, and that defendant 
No 1 did not acquire by his birth any 
interest in the property insult. The appeal 
is, therefore, dismissed with costs. 

Rupehand, A. J. C.—The learned 
Pleader for the appellant has drawn our at- 
tention to the observations made by their 
Lordships of the Privy Council in Lal Ram 
Singh v. Deputy Commissioner of Partab- 
z: garh (1) where it is said: 

“Tt appears that there has been great 
diversity of opinion in the High Courts in 
Indiaas to the effect in a*' Mitakshara 
family ofa bequest made by a father of 
property which in the father's hands was 
self-acquired, to his son. In Oalcutta in 
1863, the point first arose in the case of 
Muddun Gopal v, Ram Buksh (2) when it 
was held that such property wouid be ‘an- 
cestral, and this has been followed in the 
later case of Hazarimal Babu v Abani 
Nath Adhurjoya (3) decided in 1912, In 
Madras, upon the while, the view seems 
to be that the fathe- can determine whether 
the property which he has so bequeathed, 
shall be ancestral or self-acquired, on the 
principle of cujus est dare ejus est disponere, 
but that.unless he expressed his wish that 
it should be deemed self-acquired, it is 
ancestral. See Tara Chand v. Reeb Ram 
(4) and compare it with Nagalingam Pillai 


v. Rama Chandra Tevar (5) and other cases.. 


(1) 76 Ind. Cas. 922; 45 A. 596 at p. 604; (1923) M. 
& is 


W. N. 591; A. I. R. 1923 P. C. 160; 9 O. A.L, R 
746; 21 A. L. J. 717; 26 O. O. 257; 33 M. L. T. 355; 10 
. J. 518; 50 I. A. 265; 47 M. L. J. 260; 29 0. W. N. 


àl. H. C. R. $0. 
(5) 24 M. 429; 11 M. L. J. 210. . 
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` gtruction upon that text. 


6 W. R.11. | 
(3) 18 Ind. Oas. 625; 17 O. W. N. 280; 17 0. L. J. 
S 2 

3 


128 I. 0. 1830 


In Bombay, on the other hand, the principle 
of intention seems to have been accepted 
if it makes the property ancestral, but if 
there be no expression of intention, it is 
deemed self-acquired. See. Jugmohandas 
Mangaldas v. Sir Mangaldas Nathubhoy (6) 
and Nanabhai Ganpatram v. :Acharatbat (7). 
At Allahabad the decision was that such 
property is self-acquired. See Parsotam. 
Rao v. Janki Bai (8) decided in 1907. 
Finally in Oudh, in the case of Rameshar 
v. Rukmin (9) decided in 1903, after a re- 
view of all the cases,it was held that 
where self-acquired property is bequeathed 
to sons, in the absence of language clearly 
indicating the testator'sintention that the 
property should be held by the sons sub- 
ject to the incident of survivorship, it 
should be presumed that each son takes 
an interest which passes to his heirs at his 
death............ But their Lordships deem it 
unnecessary to pronounce upon these points. 
It may be that some day,this Board will 
have to decide between the conflicting 
decisions of the Indian High Courts, and it 
may be that when this time comes, this 
Board will prefer to go back to the original 
text of the Mitakshara and put its own con- 
It is not neces- 
sary to do so in this case.” | 
The learned Pleader hasasked us to go 
into this much debated question in the 
present case, and find. upon a construction 
of the original texts whether the half share 
decreed to Girdharidas became ancestral 
property in his hands, But we do not 
consider itnecessary to go into this question 
because we find that the Courts below have 


laid stress on the fact that the deceased had 


bequeathed a half sharein the house in 
suit to Girdharidas in lieu of his being 
required to .incur certain expenses. That 
fact was a clear indication by the deceased 
that he intended -that Girdharidas should 
possess this half share as his absolute and 
self-acquired property in consideration of 
the expenses which he was required to in- 
eur. I accordingly concur.that this appeal 
should be dismissed with costs. 


P. B. A. Appeal dismissed 
(6) 10 B. 528. 

(T) 12 B. 122. 

(8) 29 A. 354; 4 A. L, J. 257; A. W, N, (1907). 77, 
(9) 12 Ind. Cas. 770; 14 O. C. 244, 


"4123 E O. 1930 M.M; ISBAHANG V; SOCIETA YENRUTANA DI NAVIGAZIONE 4 YAPORR. 


x: PRIVY COUNCIL. / 
APPEAL FROM THE ÜALCUTTA Hrem Cover. 
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Present:— Lord Blanesburgh, Lord 
Warrington of Olyffe and Sir Charles 
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carried out between ‘the representatives 
‘there of the respondents and the appel- 
lant, and' these representativés on both 
sides were stillresident at that place. 

The result of the procedure adopted has, 


E E Sargant.: ; however, been an embarrassment to every 
M. M. IBPAHANI—DzrENDANT—  . tribunal subsequently called upon to deal. 
APP&LLANT ' “with the case. Upon the vital issue’ of 
versus ; ‘rescission’ there is an acute -conflict of 
SOCIETA VENEZIANA pr ~ testimony between witnesses not shown to - 
. NAVIGAZIONE 4 VAPORB-— PrariNTIPES be unworthy of credit, It might accord- 
' . RESPONDENTS, l ingly have been ofthe greatest: help to the 


Practice—A ppellate Court— Conclusion of . trial 
Judge based om conflicting evidence taken on com- 
mission—Reversal by Appellate Court. 

‘Upon an issue of pure fact, where the question 
„turns upon the evidence of conflicting witness 
- examined on commission whom the trial Judge has 
. not had the opportunity of seeing in the box, he is 
` in no better position to judge the value:and effect of 
“ such evidencethan the Court of Appeal. [p. 709, col.1] 
* Appeal from a decree of -the High Court, 
. Calcutta, Appellate Side (Rankin, Ò. J. and 
C. O. Ghose, J.), dated the z6th January, 
1928; reversing the judgment of Buckland, 
J.,sitting on the Original Side, dated the 
: 28th June. 1927. ; 

. Messrs. H. duPareg, K.C., and Hyam, for 
` the Appellant. - 

Messrs. Leslie Scott, K. C., and Robert 
^ Aske; for the Respondents. 


JUDGMENT. 


trial Judge in determining where the : 
‘real truth lay to see all these’ witnesses: in 
the box. With their evidence taken on 
commission, he remained as dependent as 
was the High Court upon the printed record 
alone. All Courts again have suffered 
‘from.the fact that, taken on commission, 
none of the evidence was adduced under 
the personal direction of the learned Judge 
who had to decide. the dispute. It does 
not seem to be doubtful that ‘in the present 
case if Mr, Justice Buckland's presiding 
. infiuence had been available while the 
evidence was being taken, questions which 
‘have ceased to be, if they ever were, 
important would not have become pre- 
ponderant, while the testimony upon the 
‘vital issue in acute controversy would have” 
‘been made more -complete- than in 
Lord Blanesburgh.—This. was an many important aspects and on “both, 
action for damages for breach of a contract sides it is left. ` uo Vu 
“made on 2nd February, 1925, to ship © Upon this incomplete printed material to 
. 2,000 tons of rice from Rangoon to Mediter- ' which both Courts were so relegated, 
ranean and Black Sea Ports by any of the divergent conclusions have been reached. 
, respondents’ steamers in March or Mr, - Justice Buckland was, upon the 
“April, 1925, at steamers option. The ' evidence, of opinion that the appellant had 
: action was brought by the respondents, the made good his plea of rescission and by a 
. shipowners, against ‘the appellant, the decree of the 28th June, 1927, he dismissed 
, Shipper, in the High Oourt ‘of Oaleutta in -the respondents’ action with costs. On 
“its original jurisdiction. The contract was . appeal by them to the Appeal Oóurt, the 
admitted, and performance” of it was not learned J udges there'came to the conclusion 
. Bet up; 4 a f that the appellant had failed to establish 
. The appellant's answer to the:claim -his case of rescission and on the 94th 
- against him was that the contract had January, 1928, that Court allowed the 
: before breach .been duly rescinded by, respondent's appeal, decreed the suit and 
mutual consent, Separately, if” the directed ‘an inquiry to ascertain the 
, contract did remain in force, the amount damages sustained by the respondents 
‘claimed was excessive. The respondents through the appellant's breach of contract. 
had not minimised their damage, asit was : Hence the present appeal. The defend- 
their duty to do. These two issues, raised . ant-appellant seeks to have the decree of 
'by the appellant, were substantially. the dismissal restored. He is . content, 
“issues at the trial. : however, if the judgment ofthe Appeal 
All the evidence on both sides had before . Oourt is in other respects to stand, that the 
. the hearing been taken on commission and inquiry as to damages shall go as directed 


r 
to 


for the most part at Rangoon. This was 
: probably inevitable. The action depended 
“at Oaleutta, Butit was at Rangoon that 
he transactions in. question had all. been 


$8 


»* aan 


by its decree. The Board accordingly is con- 
.cerned only to determine whether the appel- 
lant has or.has not established in evidence 


his plea of rescission, 


706 | 

Inthis task their Lordships have been 
greatly assisted by the elaborate and most 
earefully-expressed opinions of Mr. Justice 
Buckland at the trial, and of the learned 
Chief Justice, who, on appeal, delivered 
the judgment of the Appeal Court. A 
perusal of the two judgments discloses 
quite clearly the stages at which they 
diverge, and their Lordships thereby 
dispensed from again going over all the 
ground which with such care has been 
judicially explored in both OCourte, are in 
the result enabled, more compendiously to 
expose their reasons for the conclusion 
which, in the result, they have themselves 
reached. 

The appellant is a merchant of Calcutta, 
witha branch business at Rangoon. He 
is represented there by Mr. Sadeq 
Ispahani, who was alone concerned on the 
appellant's sidein the transactions now in 
question. It will be convenient to refer to 
him as Mr. Sadeq. 

The respondents, plaintiffs in the action, 
are à Company owning a line of steamships 
trading with the East. Their headquarters 
are at Venice. They are represented at 
Rangoon by Messrs. Gillanders Arbuthnot 
& Oo., a well-known firm of Indian merchante, 
with a branch there, of which Mr. Arthur 
Ellison Forster was manager at the 
time. 

Amongst Gillanders' agencies at Rangoon 
two only enter into the story—their agency 
for the respondents, and their agency for 

the Lloyd Triestino Steam Navigation 
Company, as owners.of the S. S. Numidia. 

The appellant is an extensive shipper 
from Rangoon, and Mr. Sadeq was, it 
appears, in frequent association with 
Gillanders as representing shipping com- 
panies whose vessels trade with that port. 
In October, 1924, he had engaged with 
them, acting on behalf of the Triestino 
Company, for the carriage, by a January- 
February, 1¥25, shipment, of 100v tons 
of rice from Rangoon to Mediterranean 
ports. That time limit fixed for shipment 
was important to the appellant. He was 
under contract with buyers of the rice at 
the ports of destination upon terms which 
could not be fulfilled by any later shipment. 
"The Numidia of the Triestino Line, timed 
to arrive at Rangoon in February, was in 
due course appropriated to the contract, 
and it was in there circumstances that, on 


the 28th’ January, 1925, Mr. Badeg 
was informed by Mr. Vertannes, 
& representative of Gillanders, tbat 


according to advices just received the 
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Numidia was delayed in her voyage and 
could not reach Rangoon in February. It 
is now common ground—and the fact 
becomes of real importance in the sequel— 
that this information was first given to 
Mr. Sadeq on the day named, and not 
later. His earlier recollection, as reflected 
in the appellanw’s original written state- 
ment, apparently was that the information 
reached him after the contract now being 
sued on had been made, and not before. 
This, however, was not so. It results from 
his admission—it may be more correctly 
described as his assertion in evidence—that 
he had been so informed five days before 
he made the contract at all. It is in the 
light of that fact amongst others' that the 
question in. suit has to be determined; 
whether four days laterthe contract enter- 
ed into by Mr. Sadeq in that knowledge 
was in turn rescinded at his instance in 
the circumstances he states. 

Mr. Sadeq’s account and explanation of 
the rescission may be summarized as 
if Jlowe. On the 2nd February when he 
engaged space for the 2,000 tons of rice by 
the respondents’ firm, he had no ‘actual 
buyers of the cargo in prospect. As procs- 
pective buyers he was looking to those 
who had already taken up the cargo to 
be shipped on the Numidia. By the 6th 
February, however, he reslised that owing 
to the late arrival cf that vessel he would . 
be in such difficulties with these buyers 
that he could not hope, so soon afterwards, 
to make any further sales to them, and it 
might be difficult to obtain other buyers. 
He became, therefore, desirous of 
being relieved of the contract of 
the 2nd February. He had some- 
thing to offer in return, because Gillanders, 
in his view, were liable to the appellant 
in substantitl damages in respect of the 
Numidia’s late arrival, Mr. Sadeq’s pro» 
poszlon the 6th February, made by him, 
as he says, to Mr. Forster, accordingly 
was that in consideration of the appellant 
renouncing all claims for damages in 
respect of the late arrival of the Numidia, 
Gillanders on behslf of the respondents 
would cancel the appeilant's contrect of 
the 2nd February. And Mr. Forster, so 
Mr. Sadeq saye, agreed on the respondents’ 
behalf, to this proposal. No one tl:e was 
present, and Mr. Forster denies that he 
made or could have made any, such agree- 
ment, 

Now, it must, their Lordships think, be 
conceded, that if that were al), Mr. Sadeq’s 


story, disputed as it-1s, does not carry 
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conviction. He does not explain with any 
€fiect why it was that the late arrival 
of the Numidia, which did not stop him 
from engaging this tonnage on the Znd 
February, should only four days later have 
impelied nim, if he couli, to relinquish -it. 
And there is evidence as to the market 
scarcity of freight at both dates sufficient 
to lead him both 
retain the tonnage as an ordinary business 
transaction. And Mr. Sadeq produces no 
protest from, any of his buyers of date 
earlier than the 9th February. He does, 
itis true, suggest almost casually, that his 
infor mation as to the late arrival of the Numi- 
dia was more definite by the 6th than it had 
been on the 2ad February. But that is 
a very different thing from having had 
no information at all on the 2nd, and, 
moreover, no support in any direction is 
forthcoming fcr the suggestion that Mr. 
Vertannes's intimation of the 28th January 
was not completely specific or that it 
needed or obtained any later confirmation. 
But these are only preliminary difficulties 
in Mr. Sadeq’s way. There areothers. He 
does not suggest that as between the appel- 
lant and the respondents he had any 
ground upon which he could ask for a 
gratuitous cancellation of his contract. He 
recognised, if his request was to be acceded 
to, that some consideration to somebody 
: for the cancellation must proceed from 

the appellant, and while their Lordships 
are ready to go far in crediting Mr. Sadeq 
with the betief—however mistaken—that 
a release of Gillanders from a personal 
liability would justify them in procuring 
Jor him a gratuitous release from the re- 
spondents whom they also represented, the 
proposal, if ever made, must have impress- 
ed Mr. Forster very differently. For one 
thing, it was beyond reason that the 
late arrival of the Numidia could have 
involved Gillanders in any personel liability 
at sll to -shippers by her. But, more im- 
portant far, the suggestion of Mr. Sadeq, 
if made in the terms and for the inducement 
.deposed. to, must &t once have struck 
Mr. Forster as a proposal not to be listened 
to; one which it would be dishonourable 


for Gillandars to accept or even to enter- 


tain. 


Further, if the proposal was made, it is 
hardly possible that Mr. Forster, so far 
a8 appears, an honourable business man 
, could have forgotton it. Yet he has no re- 
collection of it all. His recollection of the in- 
terview deposed to after a two years’ inter- 
. yal-was vague. It related,-as-he recalled it, 


to obtain and to 


-aresultof inconsistent instructions from 


i 
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only to Mr. Sadeq’s difficulties in regard 
tothe appeliant’s Numidia shipment an 
had nothing to do with his contract with 
the respondents. And confirmation of thi8 
isnot wanting in what subsequently hap- 
pened. According to Mr. Sadeq's statement ' 
as their Lordships understand it, the ap", 
pellant in the consideration of the releas® 


‘was to stand by his contract with th® 


Triestino Company, making. however, n9 
claim in respect of the Numidia's late 
arrival. He was himself to settle with hi8 - 
buyers. What subsequently happened, 
however, shows that Mr. Sadeq treated that 


contract as entirely at an end, for ultimate- ` ` 


ly Gillanders secured for the appellant, by 
the respondents' steamship San Michele,. 
which sailed from Rangoon for Mediterran- 
ean ports in February, room for 850 tons 
of the appellants’ rice, destined for the 
Numidia. 

Mr. Sadeq was quite unable to give any 
sensible reason why Gillanders, agents of 
the Triestino Line, were entitled or should 
have troubled to .render bim this service- 
through the Venice Line if, as his case was, 
his contract. in relation to the Numidia 
stood but with all liability in respect of 


- her late arrival, so far as concerned the ap. 


pellant, at an end, l | 
All these considerations make Mr, Sadeq’s 
story unlikely. Buthis preliminary diffi 
culties are not even yet ended The 
transaction was undoubtedly important.’ 
Mr, Sadeqso regarded it. Yet no memoran- 
dum of it exists. None was made or sent 
by Gillanders either to their principals the’ 
respondents or to Mr. Sadeq. More re- 
markable still, no note of it, was made or 
sent -by Mr. Sadeq to Gillanders. The 
contract rescinded had been the subject of 
& memorandum in writing sent to Mr. Sadeq* 
Its rescission four days later remains unre- 
corded any where, 
- ‘These difficulties in the way of the appel- 
lant’s case are formidable indeed: and they 
were, in their Lordships' judgment, unduly 
discounted by the learned trial Judge. 
But even so, it seems clear, that if there 
had been nothing more to be considered he, 
too, would have held that the appellant 
had failed to establish his plea of rescission. 
His conclusion that he had proved it really 
resulted from his finding that, as it hape 
pened, although all unknown to Mr. Sadeq 
cancellation of the contract of the 2nd 
February onthe 6th February was, as 
much to the ‘relief “of QGillanderg 
as it could. be to the appelfant. Ag 
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the respondents,  Gillanders were then 
embarrassed as to the March-April tonnage, 


the surrendered tonnage to another shipper: 


Above all he is unfavourably impressed by 
the respondents’ failure to call as a witness - 


Mr. Stewart, the one member of Gillanders' 
staff to whom all the facts were known at 
first hand, and who could have resolved one 
way or another the uncertainty in which 
the whole matter is left. by the incomplete 
: evidence on both sides, 


The real difference between the Appeal 


Court and the learned Judge is to be found 
at thisstage. The learned Judge did not 


in.the view of the Appeal Court, correctly . 
em- 


appreciate the position. Gillanders’ 
barrassments were less serious than he sup- 
posed. The absence of Mr. Stewart from 
the witness-box, however regrettable, did 
not prove the appellant's case. And their 
Lordships find themeelyes in general agree- 
ment with the Appeal ‘Court. Indeed, the 
action of Gillanders, so far asit is proved, 
suggests to their minds that no desire to 
cancel the appellant's contract with the 
respondents had, on the 6th: February, even 
been expressed by Mr. Sadeq. .As to the 
assertion that the appellant’s reserved ton- 
mage was subsequently on offer by Gillan- 
ders, while they agree with the learned 
Judge in their appreciation of its -serious- 
ness, they are unable in the circumstances 
to regard it as proved. 

. It seems to their Lordships to be estab- 
lished that in early February, 1925, there 
wasa demand generally for March-April 
tonnage from Rangoon in excess of the ex- 
pected supply. On 6th February, Gillanders 
had before them a cable from the re- 
epondents of the 2nd February in which 
they. expressed a desire to cancel to the ex- 
tent of 4,000 tons the space for these ship- 
ments which Gillanders had been autho- 
rised to let. Before receipt of that cable 
all the authorised space was under offer 
or had been let. The appellant had taken 
2,000 tons of it. these circumstances 
it seems to their Lordships that on the 6th 
February, if the request were then made 
by Mr. Badeg as he says, Mr. Forster while 
presumably not in a position to accede to 
ib without further instructions, must at 
least have. informed his principals that 
.2,000.tons could. be. freed if they desired 
‘that smadler quantity. Gillanders, however, 
Aid nothing.of the kind. What, in fact, hap- 
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pened was that on the 7th February Mr." 


| “ Vertennes cabled for authority to let fur-: 
and he finds corroboration of his resulting ' i 


view that rescission had really been agreed ' 
to in the fact which he holds proved that. 
Gillanders within a few days were offering: 


ther tonnage, | a 
All this, as it seems to their Lordships,: 
so far from negativing, tends to support: 
the view that Mr. Sadeq's request, if it$were ` 
ever made, was not appreciated by Mr. 
Forster and was certainly not granted. l 
The second circumstance on which the' 
learned Judge relies is more cogent. 
There was taken on commission & mass’ 
of evidence directed to show that the re- 
spondents had not minimised their loss. 
The point stressed in cross-examination of 
their witnesses was that they had not ac- 
cepted from Messrs, Steel Brothers, another; 
Rangoon firm of shippers, an effer to take 
the vacant tonnage, after they knew in 
March, 1925, that the appellant was relying 
on the fact that his contract had been duly 
rescinded, As his very last witness, the 
appellant, with a view to proving his case 
on this point, called a Mr. Matthew, assist- 
ant manager of Steel Brothers, knowing 
nothing, as their Lordships were informed, 
of what the witness would say. Quite un- 
expectedly Mr. Matthew. deposed that 
Gillanders in February, 1925, themselves 
offered Steel Brothers 2,000 tons March-April 
shipment by the Venice Line at rates which 
were in fact idéntical with those to bé 
paid by the appellant and that Steel Bro- 
thers, by a counter-offer made as early 88 
the lóth February, 1925, offered 28. 6d. per 
ton less; and that Gillanders did not ac- 
cept it. With reference to this evidence Mr. 
Justice Buckland’s finding is very .ex- 
press:— NN 
" "I regard it as established beyond all ques- 
tion," he says, “that an offer of space was 
made to Steel Brothers in the terms to 
which this witness speaks", And the im- 
portance of the finding he summarises later 
as follows:— ` = mE E 
"No explanation whatever, consistent 
with the plaintif Company's case is sug- 
gested of the offer to Steel: Brothers which 
will exelude it having reference to the 


.2,000 tons of space booked by the defend- 


ant firm." 


' ‘In other words, this evidence showed that 


the 2,000 tons could only be free as the 
result of the rescission deposed to by Mr. 
Badeg. X : a | 
Their Lordships appreciate the force of 
the learned Judge's reasoning. At its face 


“value Mr. Matthew's evidence is most im- 


portant, and its importance is heightened 


“by the conflicting evidence from Gillanders 
as-to- the relevant bookings; and by the 
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absence from the witness-box of Mr. Stewart, 
who was the one person to make all. these 
things plain. But their Lordships have to 
ask' themselves: whether this statement of 
Mr. Matthew's is by itself sufficient to dis- 
place on thé direct issue not only the 
sworn evidence of Mr. Forster, but all the 
other matters to which théy have referred, 


and which together make the appellant's - 


case so difficult of acceptance. In their 
judgment it is quite insufficient for that 
purpose, and they cannot but feel that the 
learned Judge himself would have hesitat- 
ed'to act upon it with the confidence he 
did if he had been more impressed than he 
was by those serious preliminary difficulties 
in the appellant’s way, which their Lord- 


ships have detailed. And Mr. Matthew's — 


evidence, circumstantial as superficially it 
appears to be, is by no means completely 
convincing. It was not directed at all to 
the issue of rescission, and it is quite clear 
from their questions to the witness that 
Counsel on neither side realised at the 
time that it might have a material bearing 
upon that issue, Accordingly, there was 
neither examination nor cross-examination 
as to his means of knowledge nor as to 
the circumstances of the alleged offer, nor 
anything. on relation to it. Nor can it be 
assumed, as their Lordships think, that the 
offer if made as stated necessarily related 
.' to the respondents’ tonnage, Further, as to 
. the failure of the respondents to call Mr. 
Stewart, the failure was, their Lordships 
think, most regrettable. But it has to be 
noted that not only was the possible bear- 
ing of Mr. Matthew’s evidence not appreci- 
ated when it was given, but he was the 
appellant’s last witness, the respondents’ 
évidence having been concluded some time 
before. At that stage it seems to have 
been common ground—or at least the view 
of the appellant's advisers —that Mr. Ste- 
warts evidence would have been valuable 
only on the quantum of damages to which 
question so much of the evidence taken was 
being directed. ; 
Their Lordships think it unnecessary to 
canvass the matter further. On the whole 
case, and even without having heard the 
learned Oounsel for the respondents, they 
are led to the conclusion that the judgment 
of the Appeal Court expressed on the evi- 
dence the only conclusion judicially per- 
missible. They think, with the learned 
Ohief Justice, that the appellant has not 
ghown "beyond a reasonable doubt that the 
contraetrof the 2nd “February was: verbally 
cancelled on the 6th," Me M 
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Their Lordships accordingly will humbly 
advise His Majesty that this appeal be dis- 
missed with costs.. i: 
.K. J. R. Appeal dismissed.. 
Solicitors. for the Appellant:—Messrs. 
Sanderson Lee & Co, | 


Solicitors for the Respondents:—Mesers. 
Botterell & Roche. TM 


PRIVY COUNCIL. 
APPEAL FROM THE BOMBAY Hien Coget. 
i February 27,1930. . 
Present:—Lord Atkin, Lord Tomlin, 
Sir Lancelot Sanderson, Sir George 
. Lowndes and Sir Benod Mitter. 
RAOJI valad RUPA KOLHATI AND 
OTHERS—-DEFENDANTS—APPELLANTS 
VETSUS : 
KUNJALAL HIRALAL AGARWALA, . 
^" BINCE DECEASED AND OTHERS—PLAINTIFFE—- 
A RESPONDENTS.' DES ; 
- Hindu Law—Maintenance—Illegitimate son's right to 
maintenance—W idow-—Powers of alienation—Compro- 
mise by widow of maintenance claims of Lillegitimate 
sons and transfer of property to them in settlement 
thereof, when binding upon veversioners. , l 
A Hindu widow during her lifetime represents the 
estate and her powers of alienation are no less than 
those of the manager of a Hindu family; .[p. 711, col, 


In Western India the term dasi putra means son 
by a kept mistress of oue of the lower castes: [p. 711, 
col. 1. : s E : . M 
Bait v, Govind (3) and Sadu v. Baiza (4), referred 
piana the regenerate classes, illegitimate sons, 
though excluded from inheritance, are. undoubtedly 
entitled to maintenance out of their putativefather's | 
estate during their lives. Their right to maintenance 
is in effect acharge upon the estate in whosoever's 
hands it might be. [p. 711, col.2.] | 7 

. A Hindu widow is under no obligation to pay main- 
tenance charges to the illegitimate sons of her deceas- 
ed husband out of theincome of the estate. She may 
transfer to them absolutely a reasonable portion of 
the estate in full discharge of their maintenance 
rights, and such transfer, if a fair and bona fide set- 
tlement of the maintenance claim, is within the 
competence of the widow, and asa reasonable and 
prudent compromise ofan existing claim upon, her 
husband's estate, is binding upon the reversioners, 
ibid. 5 f 

Fa RUM Prasad v. Shyam Kumari (5), relied on; 

Judgment of the High Court, Bombay, reversed, 

" Appeal froma judgment and. decree of 
the High Court, Bombay (Ooyajee and 
Fawcett,JJ.), dated the 22nd September, 
1925, reversing a decree of the Subordi- 
nate Judge of Jalgaum, dated. the 20th 
June, 1923.. 0° 7. 
“The” properties.. in ^ euit 
one 


8  ctiginally 
Balmukand Thak- 


. lished. 
justify the alienation 


. March, 


' donees". 
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ordas, a Vaisbya by caste, who died. in 


. 194 leaving his two widows Champabai 


and Jankibai surviving him. On the léth 


1906, Ohampabai (who was the 
Senior widow) executed a document, Ex. 


-90, which is described as a deed of gift, 


in favour of the defendania Nos. 1,2 and 
-9. It was‘in these terms: ‘“Balmukandshet 
Agarwala died on the 16th June, 1904, 
and you (i. e, the first three defendants) 
are his dasi-putras. The deceased Balmu- 
kand wrote in his Will to give land with 
the object that after him there should be 
Some arrangement about you and that 
(your) maintenance should continue. Ac- 
cordingly (land) of- our ownership of Mauje 
Asode (as described below) is to-day given 
as a gift into your possession and enjoy- 
ment. The price of the said land is 
Rs. 5,000." By 1913 both the widows Cham- 
pabai and Jankibai died. The plaintiffs, 
as reversioners, brought the present suit 
to recover the property which was alienat- 
ed by Champabai. Various defences were 
raised and several issues were framed in 
the trial Court, of which only the following 


18 now materia]:— 


"(3) Whether the gift of properties in 


suit made by Balmukand's widow Oham- 


pabai in favour of defendants Nos. lto 3 ig 


‘valid and binding on plaintiffs?” 


The trial Court held that the defendants 
Nos. 1 to 3, as the illegitimate sons of 
Balmukand, were entitled to claim main- 


-tenance during -their lives, and that the 


deed of transfer executed by the senior 
widow Ohampabai was valid and binding 


. upon the plaintiffs-reversioners. | 


The High Court, while conceding tha 
the defendants Nos. 1 to 3 were entitled to 
claim maintenance out of the estate of their 


“father Balmukand so long as they live, 
‘came to the conclusion that the grant of 


1906 by the widow, was much in excess of 


“their legitimate claims, “for by Ex. 50 


Ohampabai purports to alienate the suit 
properties absolutely in. favour of the 
Mr. Justice Ooyajee, who deliver- 
ed the judgment of the Court, said :— 
“According to the recitals in this docu- 
ment Ohampabai purported to carry out 
Balmukand's directions in his Will. That 
Will, however, is not forthcoming, and 
the truth of the recitals is not estab- 
It is, therefore, only possible to 
on the ground 
it was intended to satisfy the 
of the donees to maintenance out 


that 
claims 


of the estate of Balmukand. The transac. 


‘tion “is fot a gift pure and simple, Itis an 
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alienation by a Hindu widow ofa portion. 
of her husband's immoveable estate which 
could be justified on the ground of legal 
necessity. It may be that Champabai was 
nct bound to satisfy claims of this nature 
out of the income of her busband'e estate in 
her hands. But these defendants’ rights were, 
personal to them; they would not descend 
on their death to their children. Cham- 
pabai, however, purported to transfer the 
property absolutely to them. In Ex 50 
the value -of the property is stated to be 
Rs. 5,000. Within two years of that transac- 
tion these defendants were able to esell 
only a portion of that property for asum 
of about Rs. 6,00. The trial Judge him- 
self expressed a doubt as to whether the 
gift was not an excessive one, In the cir- 
cumstances, in my opinion, the traneec- 
tion is not binding cn the rlaintifis. It 
was, however, contended on behalf of the 
respondents (defendants) that the travesc- 
tion should be regarded as in the nature 
of a settlement or a family arrangement.’ 
There are, however, no materials on the 
record to enable us to uphold the transac- 
tion on that ground", | 

The High Court having, accordingly, 
decreed the plaintiff's suit for possession, 
the defendants preferred the present appeal 
to His Majesty in Council. 

Mr. E B. Raikes, for the Appellante. 

During the argument, the following cases 
(in addition to those referred to in their 
Lordships’ judgment) were cited :— Anan- 
thaya v. Vishnu(l) and Parichat v. Zul.m 


Singh (2). 
| JUDGMENT. 


Sir George Lowndes —Balmukund 
Thakurdas, a Vaishya by caste, died in 
1924, possessed of property of the value 
of from 12 to 15 lakhs of rupees . He left 
surviving bim two widows and three sons 
by a Kolatin concubine named Chunna, 
The widows inherited his estate, the three 
illegitimate sons being entitled only to 
maintenance. After his death there was 
litigation between the widows, which was 
eventually settled by a division of. the 
estate between them, It appears to have 
been part of tbe arrangement then come 
to that Ohampabai, the senior widow, 
should be responsible for the maintenance 
of the illegitimate sone, and on the 18th 
March, 1906, by a deed of that date, ehe 
transferred tothem absolutely certain lands 

M. 160. 


" (1) 17 ; 
e 3 C. 214: A I. A. 159; 3 Suth. PR. g. J. 436; 3 Sar, P, 
O. J. 728 (P. C). | 
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of the estate-valued: at Rs, 5,000, in full 
discharge -of ‘their maintenance rights. 
Ohampabai died in 1912, and her co-widow 
in 1918, and Balmukund's estate then 
passed to his reversionary heirs now re- 
presented by the respondents in this appeal. 
In 1921; they sued to recover the lands 
the subject of Champabai's transfer, on 
ihe ground that the deed was not bind- 
ing upon them. By this time the greater 
part of the lands had been alienated by 
the sons and the alienees were joined with 
them as defendants io the suit. The plaint- 
iff: (respondents) settled with the alienees 
(defendants Nos, 6-8) ofa portion of the prc- 
perty, and the suit proceeded against the 
sons (appellants Nos. 13), and the other 
alienees (appellants Nos. 4 and 5). 


In the Oourts in India the sons' right. 


to maintenance was disputed on the ground 
that they werenot dasi putras of Balmukund. 
The term das i-putra, no doubt, originally 
meant sons of a female slave, but in 
Western India, at all events, it has come 
to mean sons by a kept mistress of one 
of the lower castes [see Rahi v. Govind (3), 
Sadu v. Baiza (4j]. This does not appear to 
have been disputed by the respondents, 
the only questions raised being whether 
Chunna was a kept mistress, and in the 
' ease of the lst appellant whether Bal- 
mukund was his father. These questions, 
which. are matters of pure fact, were 
decided in favour of the appellants by 
both Courts. They also held concurrently 
that as dasi-putras the sons were entitled 
to maintenance during their lives out of 
Balmukund's estate, and their Lordships 
have no doubt on the authorities that this 
is correct. The only difference between 
the Courts in India was as tothe validity 
of the transfer by Champabai. The Sub- 
ordinate Judge was of opinion that it was 
a fair settlement of the maintenance claim, 
and assuch within the competence of the 
' widow, while the Oourt of Appeal thought 
that it was exzessive, and, therefore, not 
binding on the reversioners. As a result 
of their respective findings the Subordi- 
nate Judge dismissed the respondents’ 
Ant ‘and the High Oourt decreed it in 
full. 

On the appeal to His Majesty in Council 
the respondents have not appeared, and 
their Lordships have, therefore, had no 
arsistance from Counsel on their behalf. 

The Subordinate Judge held that the 
widow was not bound to pay maintenance 


3) 1 B. 97, 
I5 4 B, 37 (F, B,). t : - $. ae 
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of the estate, and the learned Judges of 
the High Court appear to: have acquiee- 
ced in this view, and so far as their Lord- 
ships are aware there is no authority to 


the contrary. The widow during her lifes 


time represents the estate, and Mr. Mayne, | 
in dealing: with her powers of alienation, 
states that “she certainly cannot have less 
power than the manager of a Hindu family ' 
(Mayne's Hindu Law, s. 634). It has also 
been established by a recent decision of 
this Board [Ramsumran Prasad v. Shyam 
Kumari (5)), that a compromise entered into 
bona fide by a Hindu widow which is 
reasonable and prudent,and for the interest, 
of the estate, is binding upon the rever- 
sioners. Under these circumstances their 
Lordships think that the only question 
in this appeal is whether the settlement 
made by Ohampabai with theillegitimate 
sons was one of this character. Their 
right to maintenance was not for the lives 
of the widows only, but for their own lives, 
and was in effect a charge upon the estate 
in. whosoever's uands it might be. It was 
certainly not unreasonable that a widow 
belonging to one of the higher castes 
should think it best to get rid once for 
all of the claims of low caste illegitimate 


: sons, and it has not been suggested that 


the settlement was other than bona fide. 
In their Lordships’ opinion, therefore, it 
must be judged merely as a business 
transaction. The estate was a large one, 
and the sons had been brought up evi- 
dently as members of the family. The Sub- 
ordinate Judge, himself a Hindu, thought 
that Rs. 100 per month would have been 
a reasonable sum to allow for the main- 
The High 
Oourt did not dissent from this estimate, 
and it does not.appear to their Lordships 
to be in any sense an extravagant One, 
At the.date of the deed the sons were all 
young men with a considerable expecta- 
tion of life, and Rs. 5,000, which is recited, | 
to be the value of the land transferred, 
would, therefore, represent less than five 
years’ purchase of their annuity, Their 
Lordships cannot think that a settlement . 
in. full of their claim to maintenance upon 
these- terms was from the point of view 
of the estate other than a reasonable and 
prudent transaction. The High Oourt seem 


- 


(5) 69 Ind. Cas. 71; 49 I. A. 342; 31 M, L. T.200;3 Py 
L. T. 749; A. I. R. 1922 P. C. 356; 1-Pat, 741; 16 L. W. 
956:-21 A. L. J. 18; 9 O. & A, L. R[. 175; 27 O. W. N. | 
269; 37 O: L. J. 356; 44 M. L. J, 751; 25 Bom, L, R. 634 
(P. C) END cM 
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io have thought.that the value of the. 
and was really greater than the Rs. 9,000 
at which it was taken in the deed, but 
there was no reason why the widow, 
should have understated it, and there is 
no evidence upon which their Lordships 
could rely to.show that it was worth more. 
in. the beginning of 1906. It has, no doubt, 
increased largely in value Since, but it is 
obvious that- the} prudence of the bargain 
must be. judged solely on the estima- 
tion of value at the date when it took 
place. | | E 
" The Lordships are accordingly of opin- 
lon that the transfer which the respondents 
sought by their suit to avoid was one within 
the competence of the widow, and, as a 
reasonable and prudent compromise of an 
existing claim upon her husband's estate, 
was binding upon the reversioners. They 
Will therefore, humbly advise His Majesty 
that the decree of the High Court should 
be set aside, and the decree of the Sub- 
ordinate Judge restored, and that the re- 
spondents should bear the costs both in the 
High Court and before this Board. . 


K: J. R. ! Decree set aside, 
Soleitors for the  Appellants:—Mesers. 
T. L. Wilson & Co, l 
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PRIVY COUNCIL. 
APPEAL FROM THE BOMBAY HIGH COURT. 
January 21, 1930. 

Present :—Lord Atkin, Lord Russell of 

Killowen, and Sir George Lowndes. 
RUSTOMJI ARDESHIR COOPER—- | 

PLAINTIFF—APPELLENT 

e ' versus 

DHAIRYAWAN ANNASAHEB NARAN- 

DAS THAKERSEY MULJI AND OTHERS— | 
_ DEFENDANTS— RESPONDENTS. 

. Limitation Act (IX of 1908), Sch. I ; Art. 113—Suit. 
for specific performance—-Mere delay in suing, 
effect of—Contract Act (IX of 1872), s ,6— Time 
for performance of contract not fixed—P rformance 
within reasonable  time— Construction 
agreement— Subsequent conduct of parties irrelevant. 

“A plaintif does not lose his right to suefor specific 
performance of a-contract by mere delay which is 
short of the period of three years prescribed by the 
Limitation Act, 1908, Art. 113, where it isnot shown 
that the position of the defendant has been so prejudi- 
ced ‘by the ‘plaintiff's ‘delay in seeking specific per- 
formance that it would be inequitable to enforce it, 
and specially when the delay onthe plaintiffs part 
cannot, under the circumstances, be ascribed to his 
laches. [p. 716, col. 2; p. 717, col. 1.] l 
” Where, on a proper interpretation of a written 
contract for sale . of immovable property, as sub-. 
sequently vgried orally, ne time was fixed for eom-' 
pletion of the gale ;'- 


J 
` 


RUSTOMJI v», DBALBYAWANANNASABEB, | 


of written ' 
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Held, that the implication of law was that the sale 
was tobe completed in a reasonable time.[p. 715, col. 1.] 
: Where ‘the question is one purely of construc- 
tionof a writtencontract,the conduct of the parties sub- 
sequent to.the agreement is irrelevant. (p. 715, col. 2.] 

Watcham v.Attorney-General for Hast African Pro- 
tectorate (1), distinguished. 

Judgment of the High Court, 
Appellate Side, reversed. 

Appeal from a decree of the High Court, 
Bombay, (Marten, O. J.and Orump, J.), dated 
the 5th December, 1927, reversing a 
decree of that Court in its Ordinary Origi- 
nal Civil Jurisdiction, (Talyarkhan, J.) 
dated the 21st January, 1927, 

The appellant who was the plaintiff 
in the suit sued the original defend- 
ant for specific performance of an agree- 
ment, dated the 18th December, 1920, and 
for other relief. The defendant ` died 
pending the hearing of the suit and the 
present respondents were substituted as 
legal representatives, 
< The trial Judge passed a decree in 
favour of the plaintiff for specific per- 
formance and for the payment by the 
defendants of certain moneys, the plaintiff's 
claim in.other respects being disallowed. 
The plaintiff appealed against the decree 
on certain of the points decided against 
him; the defendants appealed against the 
decree on all points decided against them. 


Bombay, on its 


The Appeal Oourt (Marten, O. J. and 


Crump, J.) allowed the defendants' appeal 
and dismissed: the plaintiffr8 appeal and 
eross-objectione, the result being that the 
plaintiffs suit was dismissed with costs 
throughout. Wr | 
The facts of the case, as well as the 
material terms of the agreement in suit, 
are sufficiently fully set out in their Lord- 
ships’ judgment. 
` Messrs, H. du Parcq, K. C., and S, Hyam, 
for the Appellant. ' 
Messrs. Upjohn, K. C., Sir T. J. Strang- 


man and G. R. Upjohn, for the Respond- 
ents. 


| JUDGMENT, , 

Sir George Lowndes.—The dispute 
in this appeal is as to the appellant's right 
to specific performance of an agreement for 
the sale of land. The facts are of 
an unusual character and make the deter- 
‘mination of this question a matter of con- 
siderable difficulty. 

The appellant was, in the year 1920, the: 
owner of a plot of land with a four-storeyed 
building upon it situated opposite the 
Mulji JethaOloth Market in Bombay. Parts: 
of the building werein a dilapidated con- 
dition, and in February of that year- the 
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Municipality served him. with notice to 
. pull down certain portions of three of the 
upper floors which appeared to be danger- 
ous. The appellant was advised to 
re-build, and had plans prepared and 
submitted to the Municipal authorities, but 
they were not approved. Meanwhile, he 
was in negotiation with one . Narandas 
Thakersey Mulji, who was a Director `of the 
Cloth Market Sompany and interested in 
the development of the site, which was 
evidently a valuable one, and on the 18th 
December, 1920, an agreement was come to 
between them under which the appellant 
was to sell and Narandas was to buy. an 
undivided half share in the property which 
was thereafter to be let out to tenants upon 
the joint adventure of the two. The terms 
of this agreement were reduced to writing 
and it is necessary to set out the more 
material clauses in extenso:— . | 
~ “1. The vendor shall sell and the purchaser 


shall buy an undivided half share in the. 


said property for the sum of Rs, one. lac 
ninety thousand. 
4.2. The vendor shall forthwith carry out all 


the repairs and works specified in the said . 


notice from the Municipality and 


the purchaser shall pay in addition. to the ` 
said sum of Rs. one lac ninety thousand half 


of the expenses incurred in carrying out 
the requirements of the said notice. 
“4, The sale shall be completed within two 
months from the date of this agreement if 
the requirements of the said notice are 
carried out before that period. If the 
requirements are not carried out within 
the said period then the sale shall. be 
completed within two weeks after all the 
said requirements have been carried out.and 
completed and the property is fully occu- 
pied by the tenants. | : 
"9. The vendor shall within seven days 
of the date of this -agreement hand over to 


the purchaser's attorneys all documents of. 


title for investigation of title. 

"8. After completion of the purchase the 
purchaser shall attend to the management 
of the property and shall collect the rents 
ofthe entire property and shall keep regular 
. account thereof,” 

"Then followed detailed provisions for the 


division of the net rents under which , 
Narandas was to have a preferential 6 per - 
on his capital expenditure, any. 


cent. 
deficit being made good by the appellant 
and charged on his moiety of the property, 
for the creation of a reserve fund, ‘for auc- 
tion between the parties ifeither wished to 


sell his share, and for arbitration in case of ` 
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disputes. The property was described in. 
a schedule to the agréement as a parcel of, 
land containing by admeasurement 101; 
squaré yards or thereabouts “with the: 
messuage tenement or dwelling house stand-, 
ing thereon," situate at Ohampa Gully, and: 
bounded, ete. D "ON 

There is, no doubt, therefore, that the sale. 
was to be of a small but valuable plot with: 
in existing building uponit, and that before. 
the appellant (the vendor) could demand 
completion and payment of the Rs. 1, 90,000 
he would have to comply with the terms of. 
the Municipal notice above referred to.. 
Their Lordships think that having regard, ` 
to the reference in cl.2 to. “répairs and. 
works" the intention was that the appellant 
should not merely pull down the portions. 
referred to in the notice, but should also. 
make them good again. _ : 

Within a few days after the execution: 
of this elaborate document the parties 
agreed to a variation, which is the cause of. 
all the difficulty. This new agreement was, 


. unfortunately, not put in writing, and its : 


bearing on the other termsof the original 
document was not considered. The varia- 
tion was in effect that instead of complying 
with the terms of the Municipal notice the 

building should be pulled down and a new. 
building erected on the site, the costs of. 
re-building being shared by the parties. 
equally. What the new building was to be, . 
who was to be responsible for its erection,‘ 
and what it was to cost were matters. 
apparentlyleft over for future discussion, 
and it is obvious that if the question were. 
whether either of the parties could specifical- | 
ly enforce the agreement as it then stood the 

answer must be in the negative. But this 

is not the question which the Board have to . 
decide. The old building was demolished ` 
and their Lordships think it is- established 

that this was done by Narandas; a new 
building was erected by the appellant’ 
according to plans approved by Narandas, 

and the whole cost was paid by the appel-. 
lant. A conveyance was not executed, 
though the title-deeds had been with 

Narandas’s soliciltors for its preparation. 
since the 20th December, 1920, and no 

demand was made by the appellant for. 
completion until the 26th March, 1922, when 

the building itself was nearly finished. 
From this date onward the appellant, who. 
was anxious to leave for Europe, continued 


_ to press, as his letters show, for a convey- 


ance and payment both of the Rs, 1,90,000 
and half the building costs. It eseems; 
clear, however, that Narandas was not 
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anxious to go on. Probably land values 
were depreciating and the prospects of the 
joint venture were fading. On the 
7th July his solicitors wrote that the 
requirements of the Municipal notice had 
not been complied with, and that, therefore, 
undercl. 4 the time for completion had 
not arrived. Tothis the appellant replied 
in effect that cl. 4 had no application to 
the new building. 

On the 12th July Narandas's solicitors 
gave the appellant notice that he must 
complete the building and get it tenanted 
within 15 days, failing which their client 
would hold him responsible for all losa 
caused thereby. On the 19th July they 
wrote again to the same effect, but extending 
the time for completion to the end of that 
month. There were difficulties as to 
drainage, and the appellant thought that 
Narandas was putting obstacles in his way. 
In August there was areference to arbitra- 
tion which dragged on till February, 1923, 
but proved abortive. The drainage difficul- 
ty was still unsolved as the Municipality 
refused to pass the &ppellant's proposal. 
On the 28th March, 1923, Narandas’s 
solicitors wrote:— 

“We are instructed to give you notice to 
complete the necessary drainage work, 
obtain the completion certificate and get 
the property tenanted within three months 
from the receipt hereof by you, time being 
the essence of the contract, and we have 
further to give you notice that if you fail to 
comply with the above requisitions within 
. the time aforesaid our client will cancel the 
. contract," 

This seems to have brought matters toa 
head, and on the 5th April, 1923, the 
appellant started the present proceedings 
on the Original Side of the High Court. [n 
his plaint he vouched the original agreement, 
stated that by a subsequent agreement the 
old building was pulled down and anew 
one built upon the site, and that it was 
agreed that the costs of construction of the 
new building should be shared between him 
and Narandas. The drainage difficulties 
were referred to, the alleged obstruction by 
`` Narandas, the arbitration proceedings and 
the depreciation of the property, and the 
appellant prayed that Narandas should be 
ordered specifically to perform the original 


written agreement and to pay to him the. 


Rs. 1,90.000 as the price of the half share 
Bold, and also half the costs of the new 
building. Other reliefs were asked for 
which Åre not now material. 

‘Narandas defended the suit. In his 
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written statement he admitted the agrees 
ment of the l&th December; 1920, and the 
Subsequent variation. He denied that he 
had obstrueted the appellant in any way; 
he relied upon his solieitor'" notice of the 
28th March, 1923, aud said that owing to 
the appellant's failure to complete the 
building within the time thereby limited he 
had cancelled thecontract. and he according- 
ly denied that the appellant was entitled 
to any relief and claimed the dismissal of 

the suit. l 

Paragraph 6 of his written statement 
with reference to the variation was as 
follows:— 

“After the agreement (meaning the 
agreement of the 15th December, 1920) was 
entered into it was agreed between the 
parties that instead of complying with the 
terms of the Municipal notice the building 
should be pulled down and & new building 
should be erected on the site. The original 
agreement stood varied accordingly.” 

No reference was made to the agreement 
for sharing the costs of the new building, 
but it was admitted beforethe trial Judge 
and has not been disputed before this Board. 

In the Court of Appeal the appellant 
amended his prayer and asked for specific 
performance of the original agreement as 
varied. Their Lordships are somewhat 
embarrassed by the fact that the actual 
amendment made is not printed in the 
record, there being onlya quite inaccurate 
reproduction of the Chief Justice’s note of 
the application to amend. 

On the 26th June, 1924, before the suit 
came to trial Narandas died and the 


-reapondents now represent his interests. 


The principal question which has been - 
argued in the present appeal is whether 
cl. 4 of the agreement of the 10th 
December, 1920, applied after the variation. 
At the time the suit was instituted it is 
admitted that the new building was still - 
without drainage and was untenanted, and 
in fact, untenantable. The contention of 
the respondents was that the effect of the 
parol variation was merely to substitute the 
erection of a new building for the partial 
demolition, and repair of the old building,’ 
co that the new building, not having been 
erected within the two months allowed by 
the first part of cl. 4, the completion of 
the sale of the half share of the property 
would have to wait until the building was 
finished and fully tenanted. Much reliance 
was placed by the respondents’ Oounsel upon 
the words in Narandas’s statement above 
quoted (which it: was said” both Courts had 
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accepted) that “the original agreement stood 
varied accordingly,” as meaning that apart 
from the substitution of new erection for 
repair all the terms of the original agree- 
ment were to stand. If this is the true 
effect of the agreement which the 
parties made, it is clear that the suit as 
a suit for specific performance of the contract 
of sale was premature and must fail; it 
being admitted by the appellant that the 
suit was one for specific performance only 
and not for damages, | 

The appellant, however, 
that el. 4 had no application to the 
varied contract and that the effect of the 
agreement, to erecta new building was to 
relieve him altogether of his obligation to 
do the repairs necessitated by the Municipal 
notice, and that, therefore, the terms for 
completion fized under the original agree- 
ment as dependent upon the repairs must 
go out altogether leaving only the implica- 
tion of law that the contract was to be 
completed within & reasonabletime (Indian 
Contract Act,s. 46). He did not allege any 
specific agreement that cl. 4 should be 
deleted any more than the respondents 
alleged a specificagreement for its retention, 
His contention was that it ceased to be 
applicable and necessarily disappeared: 
that its disappearance was consequential 
upon the dropping of the repairs, and was 
in no way inconsistent with the statement 
“the original agreements stood varied 
accordingly.” This apparently was the 
effectof the appellant’s amendment, and if 
itis the true construction, it is in their 
Lordships’ opinion, almost equally clear 
that the appellant must succeed. 

Elaborate and carefully argued judg- 
ments were delivered by the trial Judge 
and by thetwoJudges of the Uourt of 
Appeal, and upon this point, which, in their 
Lordships’ view, is the pivot upon which 
the decision of the case must turn, 
they differed fundamentally. Talyarkhan, 
J., by whom the suit was tried, sums up 
his conclusions as follows:— 

“Mor the reasons stated above I find that 
el. 4 did not apply, and the contract, there- 
fore, became one so be performed within 
a reasonable time, and as already stated, 
all that the plaintiif had to do was to execute 
the conveyancé on receipt of the considera- 


tion whieh both his evidence and his- 


correspondence show he was always ready 
and willing to do.” | 
The Chief Justice in the Court of Appeal 


y8:;— | 
"In the result then I would hold that cl, 4 
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applied to the varied agreement, and thaf 
in the events which happened the second 
branch of that clause applied, and consequ- 
ently, completion was not to take place 
until two weeks after the new building had 
been completed and fully occupied by 
tenants." 

Aud his colleague, Crump, J., is to the 
same effect: — 

“If there was a contract, and admittedly 
there was, my conclusion: is thatthe time 
fixed by cl. 4 was intended to be applicable 
mutatis mutandis, and that plaintiff was not 
entitled to demand a conveyance until the 
new building was complet3d and fully 
tenanted. The plaintiff's suit was, therefore, 
bad at the date of the institution. The 
plaintiff at that date had not performed his 
part of the contract. 

Each of the three judgments discussed at 
length the conduet of the parties subsequ- 
ent to the varied agreement. The learned 
trial Judge thought it important to see 
whether their conduct and acts were con- 
sistent with the applicability of cl. 4, and he 
was satisfied that neither of them acted in 
this belief The Ohief Justice, though 
evidently doubting whether in such a case 
subsequent conduct was relevant, came on 
his own analysis of the facts, as disclosed 
by the voluminous correspondence, to 
exactly the opposite conclusion, and his 
learned colleague in the Oourt of Aopeal 
was of the same opinion; but in their Lord- ` 
ships' view where, as in the present case, 
the question is one purely of construetion, 
the subsequent conduct of the parties is 
irrelevant There is no difficulty here as to 
the meaning of words, and such caser ag 
Watcham v. Attorney-General for East 
African Protectorate (1) have no application. 
It may well be, as the correspondence 
suggests, that Narandas's advisers thought 
that cl. 4 was applicable, and that the appel- 
lant thought it was not, and that each acted 
upon his own belief. The fact that the 
appellant made no demand for completion 
of the sale untilthe new building was nearly 
finished was not necessarily inconsistent 
with his present claim. He was trying to 
induce Narandas to take the other half of 
the plot off his hands, and may have been 
waiting for this to eventuate. It he had 
demanded completion before the new build- 
ing cameinto being he might have been 
met with the objection that the agreement 
was one and indivisible and too uncertain 
to enforce. Inthe same way the fact that 

(1) (1919) A. O. 533; 87 L, J. P.-O. 150; 3497, L,. p, 
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Narandas himself demolished the old build- of the variation as pleaded by Narandas or.. 
ing and quite possibly kept the proceeds of from. the silence of the -parties as to the. 
demolition, and that he retained the title- details of the new echeme. The surrounding: 
deeds of the property would be by no means. circumstances to which it is legitimate to.. 
conclusive of his part ownership. . | resort throw no light upon the question. It. 
-Their Lordships, however, feel no doubt’ is true that prior to the. original agreement. 
that the question propounded must be the appellant had had plans for a -new 
decided -upon the ‘terms. of the. written building prepared, but they had been re-, 
agreement and of the agreed variation. jected by the Municipal authorities, and it. 
construed, so far as may: be, in the light of is not suggested. that Narandas had agreed; 
the surrounding ‘circumstances. They feel- tothem.orthat the varied agreement had, 
that there is force in tha respondents’ argu- any relation to them. All that the parties; 
ment thatthe subject of the agreement. was, had agreed to was that there should be a 
essentially something capable of producing new building, the character and cost and. 
profits and that until this was brought into: the responsiblity for the erection of which. 
being, either.under the original agreement were. left indefinite. ; 
by making the old building tenantable, or In particular with regard to cl. 4 of. 
under the varied agreement by the erection the original agreement their Lordships are 
of a new building he was under no obliga- unable to holdithat it was, or must have been, - 
tion to buy. -They think that this was'so intended to remain applicable to the new. 
under ihe original agreement, it seems to be development. The appellant may well have . 
implicit in cl.8; but to say that therefore, it. been content to wait for his purchase- | 
was ofthe essence of the varied agreement, money—for that is all that completion. 
comes very near to begging the question. If meant to him—until he had done the com- 

. it. were so. why was not -the obligation to; paratively small repairs which the old build- . 
erect the new building laid in terms upon ing required; they were quite definite. and . 
the appellant? Yet, even. as pleaded by apparentlycould be done without difficulty . 
Narandasin his written statement, no such., in the two months ; but it can hardly be. 
obligation was imposed, nor was there any . assumed that he would be equally content: 
indication of.what the new building was to, to defer his right to.payment as indefinitely 
be. It was.contended in he. Oourts in: as the varied contract with cl. 4 apply-. 
India that re-building was covered by the. ing mutatis mutandis would necessitate. 
terms ofthe original agreement, but this Had this been in any sense the intention of 
argument -was rightly rejected in both the parties their Lordships think that there: 
Courts. Before the Board the contention must have been a much more definite spe- , 
was that as the variation merely substituted ification of the new building and much, 
re-building for repair the obligation was: more definite provisions as to its erection. . 
necessarily upon the appellant inasmuch. That the original agreement was to “ stand , 
as he had agreed to do the repairs, but. varied accordingly,” if this is to be taken 
this again seems to their Lordships to` as part of the actual’ agreement come to 
be rather a- forced deduction. I" . and not merely as Narandas’s understand- . 

,On the best consideration whieh their: ing of what was implied, meant no more, in , 
Lordships can give toa question of much. their Lordships’ opinion, than that such 
uncertainty they think that this argument terms as were applicable to the new scheme ` 
cannot prevail... The subject-matter of. the: should stand, and such as were inapplicable, . 
varied agreement—a new building of un- should go out, leaving it,in the event,. for. 
known character and extent, of unknown the Courts to decide which were and. which 
cost, and to be erected by one or other of. were not so applicable.. 
the parties,or possibly by both together— The result is, as their Lordships hold, 
was.such an entirely different proposition. that notime was fixed for completion of the. 
from the execution of certain definite repairs sale under the varied contract, and that it. 

“to an existing building to be done by the, must be implied thatit was to be complet- ` 
owner under the requisition of a publie ed in & reasonable time, which had clearly 
authority, that it is, in their Lordships’. ‘elapsed by the date of the institution of the . 
opinion, impossible either to deduce from - suit. - ; 
the. facts or to. assume that conditions. It was argued by the respondents that : 
which were to apply to the latter case even assuming this to be:the case the ap- 
would be equally-applicable to the former. pellant had: lost his ` right to specific 
Their Lordships find. themselves unableto performance by his delay. This is in - 
draw this conclusion either from the: terms: one sense a curious argument: the main | 


- 
w 


- 


- present | | 
Their Lordships think, therefore, that there. 
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defence with which their Lordships have 
dealt in detail was that the suit: was pre- 
mature; this alternative contention would 
make it too late. But it' is'not suggested 
that the position of the purchaser had been 
80 prejudiced by appellant's delay in: seek- 
ing specific performance that it would pè 
inequitable to enforce it, and: apart from 
this the Indian Limitation Act* allows him 
three years to sue. Their Lordships also 
doubt whether all the delay, such as it was, 


ean be ascribed to the laches of the appel- 


lant, who was left to finance the rebuilding 
without any assistance from his would-be 
partner, and it is obvious that hé was facéd 
with considerable - difficulties. It is also 
‘clear from Narandas’s notice of the 28th 
March, 1923, that he was professing willing- 
ness to complete only a few days before the 
proceedings were commenced. 


is no substance in thie alternative plea. 


. The Trial Court and the Court of Appeal 
differed, as they did on most points, on the 
question whether the three months limited 
by this notice was reasonable, but, on the 
view which their Lordships take of the con- 
struction of the contract this question is 


4 E 


immaterial, 


` In the result their Lordships hold that 
the appellant is entitled to specific’ per- 
formance of the contract of sale and to pay- 
ment ofa half share of the costs of re- 


4 


Their Lordships will humbly advise His 
Maiesty that the decree of the High Court, 
dated'the 5th December, 1927, should be 
varied by reinstating the decree of the 
Oourt of first instance dated the 91st Jan- 
uary, 1927, the reference therein to the ag- 
reement of the 18th December, 1920, being 
‘qualified by the addition of the words 
“ subject to the variation referred to in the 
6th para. of the plaint as amended” but 


Y 
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maintaining the High Court's dismissal of. 


the appellant's appealto them, Appeal No. 


14 of 1927. The càse wil be remitted to 
the High Court toapportion the costs in- 


. curred in the two Appeals Nos. 14 and 22 of 
1927, and the appellant will pay to the re-. 


spondents the costs properly attributable to 


"Appeal No. 14 and will receive from the 


respondents the costs of Appeal No. 22 


as 





= 
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together with three-quarters of his costs as. 


A 

‘they may have incurred on this petition for 
the admission of further evidence.  '' - 
K. J. R Decree varied. - 
Solicitors for the Appellant.—Messrs. 
Barrow Rogers & Nevill ur S 
. Solicitors for the Respendents.—Messrs. - 
T., L. Wilson & Co. EN ' 


- PRIVY COUNCIL. 
APPEAL FROM THE BomBay Hias Court. - 
o January 28, 1930. AE 
- Present :— Lord Atkin, Lord Thankerton' 
Sir John Wallis and Sir Lancelot 
Sanderson. : VES E 
AND OTAERS— PLAINTIFFS— 
APPELLANTS E 
3 : Versus .- ~ > 
Tur BHARATKHAND COTTON 
MILLS COMPANY Lrp.—DEFENPANTS 
Wd EN — RESPONDENT.8 - 
Companies- Aet (VII. of 1918), s. 90—Allotment. of 
Shares—Completion of contract —Communication of 
allot ment to proposed share-holder—Executory con- 
tract to allot shares, enforcementof. —. Pu 
 'Ordinarily, upon an application for shares, a 
mere allotment ofthe shares by the ‘Company in 
the name of the applicant does, not per se constitute a 
concluded contract until the allotment is communicat- 
ed to the applicant. fp. 719, col..2.] ME S 
` Heparte Gunn (1), referred to. Kom xe ng 
" There may, however, bea valid executery contraet 
for the ‘allotment of shares constituted by offer and 
communicated acceptance even before allotmentis in. 
fact made... [ibid]  - omo Ds 
' QOonsolidated appeals from three decrees 
ofthe Bombay High .Court, (Marten and 
Fawcett, JJ.), dated the sth October, 1924, 
reversing three decrees of the First Olass 
‘Subordinate’ Judge of Ahmedabad, dated 
the 10th July, 1922, and dismissing three 
suits which he had decreed, : l 
Thé material facts of the case, for pur- 


"E 
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poses of the present report, are sufficiently 


‘fully stated in their Lordships’ judgment: 

. The appellants-plaintiffs claimed from 
the . respondent Company _ preference 
Shares asserting that the Company had ag-. 
reed in theyear 1912 to issue to them so 

many preference shares.as would: at" their 

. par value satisfy their claims under deposit 

'receipst of the Company, dated the 31st Oc- 

‘tober, 1911, and issued tothe appellants in 

order of their appeals’ for Rs. $0,000; 


Sop)’. “Re. 75,812-8-0 and Rey.11,605-2-8 respective- 
QUU M or Ls oh? M totem ges MÁS t ag "ats. D | art rA foL x xk LA ' 


ly. 
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The High. Oourt (differing from the trial 
Judge) held that the appellantes had not 
proved. any agreement by the Company to 
issue to. them preference shares in respect 
‘of the said deposit receipts, Mr. Justice 
Fawcett concluding his judgmentin the 
following words :— < 
“I do not think that the resolution of 
20th April, 1912, could confer any right on 
Kevaldas (the plaintiff) to get such (i.e. 
preference) shares, and the circumstances 
‘were not such as to bind the Oompany to 
issue preference shares to him to the extent 
of his just dues as a creditor. There 
: would really only be a contract to do so 
when the Company had actually allotted 
him the shares and communicated this to 
him. As laid down in Ex parte Gunn(1), if a 
man applies for shares in & Oompany, and 
the directors allot them to him, and after 
the allotment, but before it is communicat- 
ed to the applicant, he withdraws the 
application, there is no complete contract 
and he is not bound to accept them, Simi- 
larly here, there was, I think, no contract 
binding the Company to give the prefer- 
ence shares until at any rate the agents 
had actually allotted them under | the 
authority conferred on them by the re- 
solution. I think the minutes show that 
“the question put to Kevaldas was only 
whether. he. would be willing to take pre- 
ference shares, if allotted to him, and that 
there was no definite undertaking to allot 
“Buch shares." 
Against the judgment of the High Oourt 
_dismissing their suits, the plaintiffs prefer- 
red the present appeal to His Majesty in 
Council.  - ^ ; E ps 
Messrs. DeGruyther, K.C,, Raikes, K. C., 
and G. D. Macnair, for the Appellants. 
Messrs. Upjohn, K.C., and Parikh, for the 


Respondents. 
` JUDGMENT. 

Lord Atkin, J.—This is an appeal 
from a decree of the High Court of Judica- 
ture at Bombay reversing a decree of the 
Subordinate Judge of Ahmedabad and dis- 
missing with costs a suit brought by the 
appellants against the respondent Oom- 
pany. There has been much litigation 
between the parties and others which is re- 
levant to the issues that arise in these suits. 
The course of the litigation has been care- 
fully and adequately set forth in the judg- 
ment appealed from of the prescnt Chief 
Justice of Bombay, who has appended to 
his judgment a valuable table of the rele- 

'.;ant*dates aud decrees, The facts have 
Q (1868) 3 Oh, A. 40; 37 L, J. Oh, 40; 16 W, R. 97, 
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also been fully set out in- the judgments 
below, In the view taken by their Lord- 
Ships it becomes unnecessary to discuss 
many of the matters that were in contest in 
the Courts below and before the Board, 
and their Lordships will proceed to state 
only so much of the facts as is essential to 
explain the reason for their decision. The re- 
spondent Company, the Bharatkhand Cotton 
Mills Company, Limited, was formed in 
1896. The appellant, Kevaldas, had from 
the beginning a substantial interest in it. 
He was chairman and manager, and his 
firm, who for this purpose may be treated 
as synonymous with himself, was at all. 
material times until the end of 1911 secre- 
tary, treasurer and agent ofthe Company. 
In that capacity a running account existed 
between Kevaldas and the Company, run- 
ning into large figures, in which Kevaldas '. 
appears at some times debtor, at others 
creditorof the Company. In the year 1905 
Kevaldas started on his own behalfa weav- 
ing factory on land which he took on lease. 
The weaving factory was run in close co- 
operation with the spinning mills, which 
were the business of the Company, and no 
doubt might legitimately serve the Com- 
pany’s interests. In January, 1909, how- 
ever, one of the shareholders, suing for 
himself and the other shareholders, com- 
menced a suit against Kevaldas for a decla- 


ration that the weaving factory was built 


out of the Company's money. and was the 
property of the Company, and for an ac- 
count of the profits made by Kevaldas out 
of the Company's money used by him. 
The claim to the factory was not persisted 


‘in, bat on January 26tb, 1910, a prelimi- 


nary decree was made declaringthat Keval- 
das was liable for profits made by the use 
of the Company's money and directing the 
necessary accounts and inquiries, In April, 
1914, the Subordinate Judge, on considera- 
tion of the report of the Oommissioner who 
took the aecount, dismissed the suit, but in 
August, 1916, the Company's appeal was 
allowed by the High Court, and a decree 
made in favour of the Oompany for 
Rs. 1,406,458, with interest at 9 per cent. as 
from May 15th, 19.0. This money-decree 
was executed against Kevaldas's property 
between 1916 and 1920, and a sum of 
Rs. 47,677 was realised. In June, 1923*, thia 
Board dismissed an appeal by Kevaldaa 
against the decree. 

Meantime the circumstances had arisen 
out of which the present claim by Kevaldas 
arises. In May, 1910. the Company confirm- 

“see 19 Ind. Os. 40a—[E, d R] TN 





e 


1931. 0718$0 BAT MANGUJO, BEARATEHAND COTTON-MILLS-00: ‘LTD. 
' ed a special resolution for the purchase of ` 


. the weaving factory from Kevaldas fora 


net sum of Rs: 2,51,000, “to be brought to. 


account in his name,” and took over the 
factory as from May 15th, 1910, The 
validity of this sale was challenged in 
subsequent litigation between  Kevaldas 
and the Company, but without success, 
and the debt socreated forthe purchase price 
must be taken to be established. The 
result of bringing it into account with 
Kevaldas, together witha further sum of 


Rs. 87,975, which was credited asthe price. 


of stores, etc , taken over, was to convert a 
debit of nearlya lac and a half into a 
eredit to Kevaldas of nearly 3 lacs This sum 
was reduced by. drawings until in Septem- 
ber, 1911, it stood at something over a lac. 
On September Ist Kevaldas issued a deposit 
receipt in the name of the Oompany to 
himself, which later he endorsed to his wife, 
and for which a few days later he substitut- 
ed a deposit receipt in the name of his wife. 
. The account, however, was still running, 
and on October 31st, 1211, he cancelled the 
existing deposit recelpt and issued three 
deposit receipts in varying amounts to his 
wife and his daughter-in-law and himself 
amounting in all to Rs. 1,37,417, which was 


the balance then standing tohis credit. It . 


is not, disputed that the wife and daaghter- 
in-law were nominees for Kevaldae, and 
. that the rights of the parties must be 
determined as though Kevaldas alone had 
held the receipts. In August, 1911, tne Mills 
‘had been destroyed by fire, and later in the 
year Kevaldas decided to retire from the 
position of secretary and agent, a position, 
which he ceased to hold on Decamber 31st, 
« 1811, 

The point of time is now reached at which 
the alleged cause of action in this euit arose. 
The Company, being in 'some financial 
- diffieulty, determined to reduce its capital 
and to make an issue of preference shares, 


Of the preference shares some were to be: 


` allotted to creditors in satisfaction of their 


. debts, the balance was to be available for: 


the parpose of raising further working 
capital. Kevaldas alleged that he agreed 
with the Oompany to have preference shares 
allotted to him to the nominal value of 
the debt owing by the Company to him and 
his nominees, represented by the amount of 
the deposit receipts, with accrued interest 
and some addition tothe current account, 
which was incurred between October 3lst, 


1911, and the actual date of his resignation, ‘ 


In the present suit he claims: specific per- 
, formance of the agreementor, alternatively, 
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damages for non-delivery. -As the-Oompany 
attained considerable prosperity during the 
war years and, after, the preference shares, 
with arrears of dividend, represent a value 
much greater than the original debt. The 
Company deny' that there ever was a con- 
cluded agreement to allot sharas to Kevaldas, 
but if there were, they say that the 
result of the sharsholders’ action brought 
in 1909 was to show that there.never was in 
fact any balance due in 1911, and, therefore, 
the: deposit receipts must be taken to be 


given without consideration; or, in the. . 


alternative, they say that the shares were 
only to be given for the ultimate nett 
indebtedness of the Company on all accounts; 
and as against the debt due on the deposit 
receipts there must be set off the balance of 
the amount of Rs 1,46,453-0-2 and interest 
due:on the decree of August, 1916. The 
Subordinate Judge foundin favour of Keval- 
das that there was a binding agreement to 
allot preference shares in satisfaction of the 
debt substantially represented by the deposit 
receipts, and decreed specific performance 
accordingly. 

The learned Judges of the High Court 
found that the result ofthe decision of 
the High Oourt in the shareholders’ action 
was to negative the existence of any debt 
which could support the deposit receipts; 
for the amounts found due to the Company 
should have been credited in the current | 
account, and would have resulted in a debit 
balance to Kevaldas instead of a credit, 
This view disposed of the action, but they 
proceeded to express their opinion that 
there was no concluded contract. The 


"opinion of the Chief Justice was that there 


was no consideration for it; aview which does 
not dispose ofan alleged contract to allot 
shares for such an amount as should be 
found to be due in the future. Mr. Justice 
Fawcett held that there could be no con- 
cluded contract until after allotmentin fact 
and communication ofthe allotment to the 
proposed shareholder. Their Lordships 
cannot uphold this view of the law. There 
may beavalid executory contract for the 
allotment of shares constituted by offer and 
communicated acceptance before -allotment 
is made, If, however, the only facts are that 
there is application for shares to a Company, 
and nothing further is done by the Company 
but allotment,there is no coneluded contract 
until the allotment is communicated to the 
applicant. These are the facts in Gunn's 
case (1), relied on by the learned Judge but 
they are not the facts alleged in this ase, 
There is:no very clear evidence of the 


; contract. 
- meetings of the shareholders of the Company 


^ taries, 


LJ 
Tt “consists of the minutes -of 


and of the subsequent conduct of the parties. 
The material meeting is of April 20tb, 1912. 


* A resolution was proposed that: "The secre- 
treasurers and agents are hereby. 
: ‘authorised to allot at the par value of the 


- shares to Kevaldas and to other creditors of 
this Company for their claims so many of 


the preference shares 88 would be sufficient 
to satisfy their claims.” After certain amend- 


ments were moved,the minute records: "Mr. . 
- Kevaldes "Tribhovandas, 


on being asked, 
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' ' ggid that he agrees to take preference shares . 


` in respect of 


moneys which may be found 


< due on making account of the moneys which 


wr 


' ef May 11, 1912. 


may be claimable in his own name, in the 
name of his wife, and in the name of his 


: gon making up the amount by calculating 


interest at 6 percent." Later, onla submission 


with Mulchand, his then successor in-the 


- office of secretary and agent, as to the right 


' to have preference shares, 
- was made that Kevaldas, 


his wife and 


daughter-in-law were bound to take prefer- 


1 


Kevaldas went to arbitration . 


and an award. 


' ence shares "for the amount which may be : 


- be some doubt 


due to them by the Company." There may 


whether this award, to which : 


“the Company were not in terms a party, - 


az US 


: to have the award filed . f 
. thereby clearly made it evidence against ` 
- him. As far as the 
`: they retained preference shares to meet any : 
| ‘possible 

- dividends 
< directors’ 
” December 
' Rs. 9,000 “to 
' dividend and shares, 
: rough estimate come to 
 ''£he disposal 
against the 


~ 


T4 


kah ad T 


was in itself: evidence on. 
Kevaldas subsequently applied to the Court 


Company was concerned, 
claim ` by Kevaldas, and kept 


report 


3lst, 1919, shows a sum of 


this amount, till 


In tke present 


:-of their written statement that though 


w 


2 7 


due to A 
being taken (if any amount 
.to him) we were and are 


nothing was 
on accounts 
be. found due 


the issue, but - 


in Court; and - 


in reserve accordingly. The, 
for. the year ending. 


be kept credited for payment of ` 
which would on a. 


of that suit; that is pending ` 
family of Kevaldas and others. 
in the event of its being held that shares : 
: should be given to them." 
" guit the Company, 
‘ ‘decree of August 

. given in their favour, 


pleading before the: 
22nd, 1916, had been: 
alleged in para. 30. 


the plaintiff, “yet if 


. always prepared to give him preference . 


- LES 


shares forthe amounts which may justiy. 
and to accept such | 


be found due to him, 


- preference shares he has given his consent.” , 


‘tion of the w 


It: appears to their Lordships, on considera- 


y 
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respondence and other facts, including those 
above referred to, that there was a con- 
cluded contract between Kevaldas and the 
Company to take preference shares for 
the amount which he should be entitled to 
claim. 

But in ascertaining what that amount 
is their Lordships have no doubt that the 
balance of the sum due on the decree must 
be taken into calculation. The offer of the 
Company to allot preference shares to credi- 
tora for their claims can only mean for 
their just claims, not for what they may 
put forward as their claims. It appears 


.te their ‘Lordships to have been accepted 


in this sense by Kevaldas, There was at 
the time of the offer the suit pending by 
the shareholder, which claimed that Keval- 
das was indebted to the Company, and 
though at the time a majority of the share- 
holders were hostile to the suit proceed- 
ing, they were powerless to stop it, and, 
in fact, it continued. The present suit was 
brought in 1914, and sit appears to their 
Lordships that the defendants were clearly 
entitled to raise the question what the 
true amount of the claim was,. and though 
when they pleaded originally the share- 
holders’ suit had been dismissed, yet after 
the appeal was allowed in 1916 and a 
decree for Rs. 1,46,453 given, they were. 
entitled by amendment to bring that sum. 
into the faccount, and their Lordships 


entirely approve of the decision of the ' 


High Court to admit the amendment. In 
this view of tbe case it is immaterial to 
decide whether there have been in exist- 
ence two debts, one due by Kevaldas to 
ihe Company, and another due by the 
Company to Kevaldas, or only one, the 
balance of a current account in which 
the items relied on appear on either side, 
The substance of the matter is that the 
Company only agreed to satisfy the credi- 
tors’ just claim: such a claim as he might 
have proved ina liquidation, and that in . 
the present case Kevaldas's claim can only 
be ascertained by deducting from the 
amount owed to him by the Oompany 
the amount he owes the Company. In. 


.asmuch as the balance is in favour of the 


Company the suit fails. 

Their Lordships ascertained from Counsel | 
for the Company that they. were prepar- 
ed to accept this view of the case, which 
their Lordships had formed on the con- 
clusion of the appellants’ arguments. It 
became unnecessary, therefore, for their 
Lordships to form a final opinion upon the 


hole of the minutes, cor-, view expressed by the learned Judges of 


- 
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PRIVY COUNCIL. 

APPEAL FROM THE ÜOALOUTTA Hren COURT. 

March 4, 1980. - 

Present:— Lord Blanesburgh, Lord 
Warrington of Olyfie and Sir Charles : 
à l Sargant. 

M. M. ISPAHANI—DEFENDANT— 
ÁPPSLLANT . 

l versus — l 

: SOCIETA VENEZIANA pi 

` NAVIGAZIONE a VAPORBRK-—PLAINTIEFS | 

S07 _ RESPONDENTS. | 

Practice—A ppellate Cowri— Conclusion of trial 
` Judge based on conflicting evidence taken on com- 
mission—Reversal by Appellate Court. 

' Upon an issue of pure fact, where the question 
turns upon the evidence of conflicting witness 
examined oncommission whom the trial Judge has 

_ not had the opportunity of seeing in the box, he is 
in no better position to judge the value and effect of 

- such evidence than the Court of Appeal. [p. 709, col.1] 


Appeal from a decree of the High Court, 
Calcutta, Appellate Side (Rankin, O. J. and 
O. O. Ghose, J.), dated the z6th January, 

| 1828, reversing the judgment of Buckland, 

- J. sitting on the Original Side, dated the 
' 28th June. 1927. 

, Mesers. H. duParcg, K.C., and Hyam, for 
the Appellant. `., 

Messrs. Leslie Scott, K. C., and Robert 
Aske, for the Respondents. UE 


JUDGMENT. 

Lord Blanesburgh.—tThis was an 
action for damages for breach of a contract 
made on 2nd February, 1925, to ship 

. 2,000 tons of rice from Rangoon to Mediter- 
- ranean and Black Sea Ports by any of: the 
. respondents’ steamers in March or 
April, 1925, at steamer's, option. The 
action was brought by the respondents, the 
shipowners, against the appellant, the 
. shipper, in the High Court of Oaleutta in 
. its original jurisdiction. The contract was 
admitted, and’ performance. of it was not 
get up. i N 
- The appellant's answer to the claim 
against him was that the contract had 
before breach been duly rescinded by 
mutual consent, Separately, if the 
contract did remain in force, the amount 
claimed was excessive. The respondents 


H 


had.not minimised their damage, asit was . 


- . their duty to do, These two issues, raised 
by the appellant, were substantially the 


issues at the trial. — 

All the evidence on both sides. had before 
the hearing been taken on commission and 
for the most part at Rangoon. This was 
probably inevitable, The action depended 
‘at Calcutta. Butit was at Rangoon that 
the transactions in question had ‘all been 


oe 


= 


n 


“708 
carried out between the representatives 
there of the respondents and the appel- 


` lant, and .these representatives on both 


. sides were stillresident at that place. 
The result of the procedure adopted has, 
however, been an embarrassment to every 
tribunal subsequently called upon to deal 
with the case. Upon the vital issue of 
rescission there is an acute conflict of 
. testimony between witnesses not shown to 
be unworthy of credit, It might accord- 
_ingly have been ofthe greatest help to the 
.trial Judge in determining where the 
. réal truth lay to gee all these witnesses- in 
the box. With their evidence taken on 
commission, he remained as dependent as 
was the High Court upon the printed record 
alone. All Courts again have suffered 
from the. fact that, taken on commission, 
none of the evidence was adduced under 
the personal direction of the learned Judge 
who had to decide the dispute. It does 
not seem to be doubtful that in the present 
case if Mr, Justice Buckland’s presiding 
infiuence had been available .while the 
evidence was being taken, questions which 
have ceased to be, if they ever were, 
important would not have become pre- 
.ponderant, while the testimony upon the 
vital issue in acute controversy would have 
been . made more ‘complete: than in 
many important aspects and on both 
sides it is left, ME d 
Upon this incomplete printed material io 
which both Oourts were so relegated, 
divergent conelusions have been reached. 
Mr. Justice Buckland was, upon the 
evidence, of opinion that the appellant had 
made good his plea of rescission and by a 
decree of the 28th June, 1927, he dismissed 
-the respondents’ action with costs. On 
.appealby them to the Appeal Court, the 
. learned Judges there came to the conclusion 
. that the appellant had failed to establish 
.his case of rescission and on the 24th 
` January, 1928, that Oourt allowed the 
respondent's appeal, decreed the suit and 
directed an inquiry to ascertain the 
damages sustained by the respondents 
through the appellant's breach of contract. 
‘Hence the present appeal, The defend- 
.&nt-appellant seeks to have the decree of 
dismissal .. restored. He is . content, 
however, if the judgment ofthe Appeal 
Gourt is in other respects to stand, that the 
inquiry as to damages shall go as directed 
‘by its decree. The Board accordingly is con- 
cerned only to determine whether the appel- 
lant has or. has not established in evidence 
his plea of rescission, =o = . si 


u 
"rot uuu 
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In this task their Lordships have beeu 
greatly acsisted by the elaborate and most 
carefully-expressed opinions of Mr. Justice 
Buckland at the trial, and of the learned 
Chief Justice, who, on appeal, delivered 
the judgment of the Appeal Court. A 
perusal of the two judgments discloses 
quite clearly the stages at which they 
diverge, and their Lordships thereby 
dispensed from again going over all the 
ground which with such care has been 
judicially explored in both Oourte, are in 
the result enabled, more compendiously to 
expose their reasons for the conclusion 
which, in the result, they have themselves 
reached. 

The appellant is a merchant of Calcutta, 
withabranch business at Rangoon. He 
is represented there by Mr. Sadeqg 
Ispahani, who was alone concerned on the 
appellant's side in the transactions now in 
question. It will be convenient to refer t 
him as Mr. Sadeq. l 

The respondents, plaintiffs in the action, 
are a Company owning a line of steamships 
trading with the East. "Their headquarters 
are at Venice. They are represented at 
Rangoon by Messrs. Gillanders Arbuthnot 
& Oo., a well-known firm of Indian merchants, 
with a branch there, of which Mr. Arthur 
Ellison Forster was manager at the 
time. | 

Amongst Gillanders’ agencies at Rangoon 
two only enter into the story—their agency 


for the respondents, and their agency for / 


the Lloyd Triestino Steam Navigation 
Company, as owners of the S. S. Numidia. 
The appellant is an extensive shipper 
from Rangoon, and Mr. Sadeq was, it 
appears, in frequent association with 
Gillanders as representing shipping com- 
panies whose vessels trade with that port. 
-Jn October, 1924, he had engaged with 
them, acting on behalf of the Triestino 
Company, for the carriage, by a January- 
February, 1:25, shipment, of 1,UQuv tons 
of rice from Rangoon to Mediterranean 
ports. That time limit fixed for shipment 
was important to the appellant. He was 
under contract with buyers of the rice at 
the ports of destination upon terms which 
could not be fulfilled by any later shipment, 
Toe Numidia of the Triestino Line, timed 
to arrive at Rangoon in February, was in 
due course appropriated to the contract, 
and it was in there circumstances that, on 


the 28th January, 1925, Mr. Sadeq 
was informed by Mr. Vertannes, 
a  Tepresentative of  Gillanders, that 


ccording to advices’ just received the 
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Numidia was delayed in her voysge and 
could not reach Rangoon in February. It 
is now common ground—and the fact 
becomes of real importance in the sequel— 
that this information was first given to 
Mr. Sadeq on the day named, and not 
later. His earlier recollection, as reflected 
in the appellants original written state- 
ment, apparently was that the information 
reached him after the contract now being 
sued on had been made, and not before. 
This, however, was not so. It results from 
his &dmission—it may be more correctly 
described as his assertion in evidence—that 
he had been so informed five days before 
he made the contract at all. It is in the 
light of that fact amongst others that the 
question in suit has to be determined; 
whether four days later the contract entert- 
edinto by Mr. Sadeq in that knowledge 
was in turn rescinded at his instance: in 
the circumstances he states. 

Mr. Sadeq's account and explanation of 
the rescission may be summarized as 
fillows, On the 2nd February when he 
engaged space for the 2,000 tons of rice by 
the respondents’ firm, he had no actual 
buyers of the cargo in prospect. As prcs- 
pective buyers he was looking to those 
who had already taken up the cargo to 
be shipped on the Numidia. By the 6th 
February, however, he reélised that owing 
to the late arrival of that vessel he would 
be in such difficulties with these buyers 
that he could not hope, so soon afterwards, 
to make any further sales to them, and it 
might be diffieul; to obtain other buyers. 
He became, therefore, desirous of 
being relieved of the contract of 
the 2nd February. He had some- 
thing to offer in return, because Gillanders, 
in his view, were liable to the appellant 
in -substantiz] damages in respect of the 
Numidia’s late arrivel. Mr. Sadeq’s pro- 
postlon the 6th February, made by him, 
as he saye, to Mr. Forster, accordingly 
was that inconsideration of the appellint 
renouncing all claims for damages in 
respect of the late arrival of the Numidia, 
Gillanders on behalf of the respondents 
would cancel the appellant's contrect of 
the 2nd February. And Mr. Forster, so 
Mr. Sadeq says, agreed on the respondents’ 
behalf, to this proposal. No one «l.e was 
present, and Mr. Forster denies that he 
made or could have made any such agree- 
ment. 

Now, it must, their Lordships think, be 
conceded, that if that were all, Mr, Sadeq’s 


‘story, disputed as it is, does ‘not- carry 
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conviction. He does not explain with any 
eilect why it was, that the late arrival 
of the Numidia, which did not stop him 
from engaging this tonnage on the 7nd 
February,should only four days later have 
impelled nim, if he covli, to relinquish it. 
And there is evidence as to the market 
scarcity of freight at, both dates suffisient 
to lead him both to obtain and to 
retain the tonnage as an ordinary business 
transaction. And Mr. Sadeg produces no 
. protest from any of his buyers of date 
earlier than the 9th February.. He does, 
itis true, suggest almost casually, that his 
information asto the late arrival of the Numi- 
dia was more definite by the 6th than it had 
been on the 2nd February. But that is 
a very different thing from having had 
no information at all on the 2nd, and, 
moreover, no support in any direction is 
forthcoming fcr the suggestion that Mr. 
Vertannes's intimation of the 28th J anuary 
was not completely specifie or that it 
needed or obtained any later confirmation. 
But these are only preliminary difficulties 
in Mr. Sadeq’s way. There areothers. He 
does not suggest that as between. the appel- 
lant and the respondents he had any 
ground upon which he could ask for & 
gratuitous cancellation of his contract. He 
recognised, if his request was to-be acceded 
to, that some consideration to somebody 
for the cancellation must proceed from 
the appellant, and while their Lordships 
are ready to go far in crediting Mr. Sadeq 
“with the belief—however mistaken—that 
a release of Gillanders from a personal 
liability would justify them in procuring 
for him a gratuitous release from the re- 
spondents whom they also represented, the 
proposal, if ever made, must have impress- 
ed Mr. Forster very differently. For one 
thing, it was beyond reason that the 
latë arrival of the Numidia could have 
involved Gillanders in any personal liability 
at sll to shippers by, her. But, more im- 
portant far, the suggestion of Mr. Sadeq, 
if made in the termsand for the inducement 
deposed to, must at once have struck 
Mr. Forster as a proposal not to be listened 
to; one which it would be dishonourable 
for Gillandars to-accept or even to enter- 
tain, | P ns 

Further, if the proposal was made, it is 
hardly possible that Mr. Forster, so far 
B8 appears, an honourable business man 
could have forgotton it. Yet he has no re- 
collection of it all. His recollection of the in- 
terview deposed to after a two years’ inter- 
yal was vague, It related, as he recalled it, 


707 - 
only to Mr, Sadeq’s difficulties in regard ~ 
to the appellant's Numidia shipment and : 
had nothing to do with his contract wit 

the respondente. And confirmation of thi8 
is not wanting in what subsequently hap^: 
pened. According to Mr. Sadeq's statement 
as their Lordships understand it, the ap- 
pellant in the consideration of the release. 


, was to stand by his contract. with the 


Triestino Company, makiag. however, nO 
claim: in respect of the Numidia's late 
arrival. He was himself to settle with hi8 
buyers. What subsequently happened, 
however, shows that Mr. Sadeq treated that 
contract as entirely at an end, for ultimate-' 
ly Gillanders secured for the appellant, by 
ihe respondents' steamship San Michele, 
which sailed from Rangoon for Mediterran- 
ean ports in February, room for 850 tons 
of the appellants’. rice, destined for the 
Numidia, 

Mr. Sadeq was quite unable to give any 
sensible reason why Gillanders, agents of 
the Triestino Line, were entitled or should. 
have troubled to render him this service 
through the Venice Line if, as his case was,- 
bis contract in relation to the Numidia: 
stood but with all liability in respect of ` 
her late arrival, so far as concerned the ap“ 
pellant, at an end, . 

All these considerations make Mr, Sadeq's 
story unlikely. Buthis preliminary. diffi- 
culties are not even yet ended The 
transaction was undoubtedly important. 
Mr. Badeqso regarded it. Yet no- memoran- 
dum ofit exists, None was made or sent 
by Gillanders either to their principals the 
respondents or to Mr. Sadeq. More re- 
markable still, no note of it, was. made or 
sent -by Mr. Sadeq to Gillanders. The | 
contract rescinded had been. the subject of 
a memorandum in writing sent to Mr. Sadeq* 


ts rescission four days later remains unre- 


corded any where, 


. These difficulties in the way of the appel- 
lant's case are formidable indeed. and they 
-were, in their Lordsbips' judgment, unduly 


discounted by tLe learned trial Judge. 
But even so, it seems clear, that if there 
had been nothing more to be considered he, 
too, would have held that the appellant 
had: failed to establish his plea of rescission. 
His conclusion that he had proved it really 


resulted from his finding that, as it hap- 


pened, although all unknown to Mr. Sadeq, 
cancellation of the. contract of the 2nd 
February onthe 6th February’ was, as 
much. to the relief -of Gillanderg 
as it could be to the appellhnt, As 
a regult.of. inconsistent instructions. irom 
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ihe respondents,  Gillanders were then 
embarrassed as to the March-April tonnage, 


and he finds 'corroboration of his resulting `` 


view that rescission had really been agreed 
to in. the fact which he holds proved that 
Gillanders within a few days were offering 


the surrendered tonnage to another shipper: ' 
Above all he is unfavourably impressed by © 
the respondents’ failure to call as a witness 


Mr, Stewart, the one member of Gillanders’ 


staff to whom all the facts were known at 
first hand, and who could have resolved one: 


way or another the uncertainty in which 
the whole matter is left by the incomplete 
evidence on both sides. | 

The real difference between the Appeal 
Court and the learned Judge is to be found 
at thisstage. The learned Judge did not 
in the view of the Appeal Court, correctly 
appreciate the position. Gillanders’ em- 


barrassments were less serious than he sup-- 


posed. The absence of Mr. Stewart from 
the witness-box, however regrettable, did 
not prove the appellant’s case. And their 
Lordships find themselves in general agree- 
ment with the Appeal’ Court. Indeed, the 
action of Gillanders, so far as it is proved, 
suggests to their minds that no desire to 
cancel the appellant’s contract with the 
respondents had, on the 6th February, even 
been expressed by Mr. Badeg. As to the 
assertion that the appellant’s reserved ton- 
nage was subsequently on offer by Gillan- 
ders, while they agree with the learned 
Judge in their appreciation of its serious- 
ness, they are unable in the circumstances 
to regard it as proved. 

..lt seems to their Lordships to be estab- 
lished that in early February, 1925, there 
wasa demand generally for March-April 
tonnage from Rangoon in excess of the ex- 
pected supply. On 6th February, Gillanders 
had before them a cable from the re- 
spondents of the 2nd Februaryin which 
they expressed a desire to cancel to the ex- 
tent of 4,000 tons the space for these ship- 
ments- which Gillanders had been autho- 
rised to let. Before receipt of that cable 
all the authorised space was under offer 
or had been let. The appellant had taken 
2,000 tons of it. In these circumstances 
it seems to. their Lordships that on the 6th 
February, if the request were then made 
by Mr. Sadeq as he says, Mr. Forster. while 
‘presumably notin a position to accede to 
it without further instructions, must at 
least have informed his principals that 


2,000 tons could be freed if they desired - 


that smaller quantity. Gillanders, however, 
did nothing of the kind, What, in fact, hap- 
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pened was that on the 7th February Mr. 
Vertennes cabled for authority to let fur«. 
ther tonnage, E 
All this, asib seems to their Lordships, 
so far from negativing, tends to support. 
the view that Mr. Sadeq’s request, if itbwere 
ever made, was not appreciated by Mr. 
Forster and was certainly not.granted. 7 
The second circumstance on which the. 
learned Judge relies is more cogent. ; 
There was taken on commission 8 mass 
of evidence directed to show that the re- 
spondents had not minimised their loss. 
The point stressed in cross-examination of 
their witnesses was that they had not ac- 
cepted from Messrs. Steel Brothers, another 
Rangoon firm of shippers, an offer to take 
the vacant tonnage, after they knew in 
March, 1925, that.the appellant was relying 
on the fact that his contract had been duly 
rescinded. As his very last witness, the 
appellant, with a view to proving his case 
on this point, called a Mr. Matthew, assist- 
ant manager of Steel Brothers, knowing 
nothing, as their Lordships were informed, 
of what the witness would say. Quite un- 
expectedly Mr. Matthew deposed that 
Gillanders in February, 1925, themselves 
offered Steel Brothers 2,000 tons March-April 
shipment by the Venice Line at rates which 
were in fact identical with those to be 
paid by the appellant and that Steel Bro- 
thers, by a counter-offer made as early a8. 
the l6th February, 1925, offered 28. bd. per 
ton less, and that QGillanders did not ac- 
cept it. With reference to this evidence Mr. 
Justice Buckland's' finding is very ex- 


“press:— 


“I regard itas established beyond all ques- 
tion,” he says, “that an offer of space was 
made to Steel Brothers in the ‘terms to 
which this "witness speaks”, And the 1m- 
portance of the finding he summarises later 
as follows:— 


“No: explanation whatever consistent 


‘with the plaintiff Company's case i8 sug- 


gested of the offer to Steel Brothers which 
will exclude it having reference to the 
2,000 tons of space booked by the defend- 
ant firm." E | 

In other words, this evidence showed that 


‘the 2,000 tons could only be free as the 
result of the rescission deposed to by Mr. 


Sadeq. 

Their Lordships appreciate the force of 
the learned Judge's reasoning. At its face 
value Mr. Matthew's evidence is most im- 
portant, and its importance is heightened 
by the conflicting evidencefrom Gillanders 


. asto the relevant bookings, and by the 


1 


4 
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&bsence from the witness-box of Mr. Stewart, 
."Who was the one person to make .all these 
things plain. But their Lordships have. to 
ask themselves whether this statement of 


Mr. Matthew’s i8 by itself sufficient to dis- . 


place on the direct issue not only the 
sworn evidence of Mr. Forster, but all the 
other matters to which they have referred, 
and which -together make the appellant's 
case so difficult of acceptance. In their 
judgment it is quite insufficient for that 


purpose, and they cannot but feel that ihe 


learned Judge himself would have hesitat- 
‘ed to act upon it with the confidence he 
did if he had been more impressed than he 
was by those serious preliminary difficulties 
in the appellant's way, which their Lord- 
ships have detailed. And Mr. Matthew's 
evidence, circumstantial as superficially it 
appears to be, is by no means completely 
convincing. It was not directed at all to 
the issue of rescission, and it is quite clear 


from their questions to the witness that 


Counsel on neither side realised at the 
time that it might have a material bearing 
upon that issue. Accordingly, there was 
neither examination nor cross-examination 
as tə his means of knowledge nor as to 
the cireumstances of the alleged offer, nor 
anything on relation to it. Nor can it be 
assumed, as their Lordships think, that the 
offer if made as stated necessarily related 
to the respondents’ tonnage, Further, as to 
the failure of the respondents to call Mr. 
Stewart, the failure was, their Lordships 
think, most regrettable. But it has to be 
` noted that not only was the possible bear- 
ing of Mr. Matthew’s evidence not appreci- 
ated when it was. given, but he was the 
appellant's last witness, the respondents’ 
evidence having been concluded some time 
before. At that stage it seems to have 
been common ground—or at least the view 
of the appellant’s advisers —that Mr. Ste- 
warts evidence would have been valuable 
only on the quantum of damages to which 
question so much of the evidence taken was 
being directed. 

. Their Lordships think it unnecessary to 
canvass the matter further. On the whole 
case, and even without having heard the 
learned Oounsel for the respondents, they 
are led to the conclusion that the judgment 
of the Appeal Court expressed on the evi- 
. dence the only conclusion judicially per- 

amissible. They think, with the learned 
Ohief Justice, that the appellant has not 
shown “beyond a reasonable doubt that the 
contract-of the 2nd February was verbally 
cancelled on the 6th,” EI 
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Their Lordships accordingly will humbly 
advise His Majesty that this appeal be dis- 
missed with costs. l 
K..J.'R. Appeal dismissed. . 
Solicitors for the Appellant:—Messrs. 
Sanderson Lee & Co. 


Solicitors forthe Respondents:—Messrs. 
Botterell & Roche. |. as 


PRIVY COUNCIL. 
APPEAL FROM THE Bombay Haas Cogert. 
February 27,1930. 
Present:—Lord Atkin, Lord Tomlin, 
Sir Lancelot Sanderson, Sir George 
Lowndes and Sir Benod Mitter. 
RAOJI valad RUPA KOLHATI AND 
OTHERS—DEFENDANTS—APPELLANTS 


VETSUS - | 

KUNJALAL HIRALAL AGARWALA, . 

SINCE DEORASBD AND OTHERS—PLAINTIFFS— 

T RESPONDENTS. 

“Hindu Law—Maintenance—Illegitimate son's right to 
maintenance—W idow-—Powers of alienation—Compro- 
mise by widow of maintenance claims of yillegitimate 
sons and transfer of property to them in settlement 

thereof, when binding upon reversioners. 
` A Hindu widow during her lifetime represents the 
estate and her powers of alienation are no less than 
those of the manager of a Hindu family;  [p. 711, col. 


"In Western India: the term dasi putra means son 
by a kept mistress of oue ofthe lower castes: [p. 711, 


ut v, Govind (3) and Sadu v. Baiza (4), referred 


one the regenerate classes, illegitimate sons, 
though excluded from inheritance, are undoubtedly 
entitled tomaintenance out of their putative father's 
estate during their lives. Their right to maintenance 
is in effect acharge upon the estate in whosoever’s 
hands it might be.. [p.711, col. 2] — 

A Hindu widow is under no obligation to.pay main- 
tenance charges to the illegitimate sons of her deceas- 
ed husband out of theincome of the estate. She may 
transfer to them absolutely a reasonable poriion of 
the estate in full discharge. of their maintenance 
rights, and such transfer, if a fairand bona fide set- 
tlement of the maintenance claim, is within the 
competence of the widow, and as a reasonable and 
prudent compromise ofan existing claim upon her 
husband's estate, is binding ‘upon the reversioners, 

an a Prasad v. Shyam Kumari (5), relied on, 

Judgment of the High Court, Bombay, reversed, ` 

Appeal froma judgment and decree of : 
the High Oourt, Bombay (Coyajee and 
Fawcett,JJ.), dated the 22nd September, 
1925, reversing a decree of the Subordi- 
nate Judge of Jalgaum, dated the 20th . 


June, 1923. 
“The properties in 


suit. eriginally 
belonged tọ . one 


Balmukend Thak- 
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ordas, a Vaishya by caste, who died in 
1904 leaving his two widows Champabai 
and Jankibai surviving him. On the 15th 
March, 1906, Ohampabai (who was the 
senior widow) executed a document, Ex. 
$90, which is described as a deed of gift, 
in favour of the defendanta Nos. 1,2 and 
9. It wasin these terms: "Balmukandshet 
Agarwala died on the 16th June, 1904, 
and you (i. e, the first three defendants) 
are his dasi-putras, The deceased Balmu- 
kand wrote in his Will to give land with 
the object that after him there should be 
some arrangement about you and that 
(your) maintenance should continue. Ac- 
cordingly (land) of our ownership of Mauje 
Asode (as described below) is to-day given 
as a gift into your possession and enjoy- 
ment. The price of the said land jg 
Rs. 5,000." By 1913 both the widows Cham- 
pabai and Jankibai died. The plaintiffs, 
as reversioners, brought the present suit 
to recover the property which was alienat- 
ed by Champabai. Various defences were 
raised and several issues were framed in 
the trial Oourt, of which only the following 
is now material: — 

© “(3) Whether the gift of properties in 
suit made by Balmukand's widow Oham- 
pabai in favour of defendants Nos. 1 to 3 is 
valid and binding on plaintiffe?” ! 

The trial Court held that the defendants 
Nos. l to 3, as the illegitimate sons of 
Balmukand, were entitled to claim main- 
‘tenancé during their lives, and that the 
deed .of transfer executed by the senior 
widow Ohampabai was valid and binding 
upon the plaintiffs-reversioners. 

The High Court, while conceding that 
the defendants Nos. 1 to 3 were entitled to 
claim maintenance out of the estate of their 
father Balmukand so long as they live, 
came to the conclusion that the grant of 
1906 by the widow was much in excess of 
their legitimate claims, “for by Ex. 50 
Champabai. purports to alienate the guit 
properties absolutely in favour of the 
donees". Mr, Justice Coyajee, who deliver- 
ed the judgment of the Court, said :— 

“According to the recitals in this docu- 
ment Champsbai.purported to carry out 
Balmukand’s directions in his Will. That 
Will, however, is not forthcoming, and 
the truth of the recitals is not estab- 
lished, It is, therefore, only possible to 
justify the alienation on the “ground 
that it was intended to satisfy the 
` claims of the donees to maintenance out 

of ihe, estate of Balmukand. The traueac- 
hon je neta gift pureand simple, Itis an 
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alienation by a Hindu widow of & portion 
of her hueband's immoveable estate which 
could be justified on the ground of legal 
necessity. It may be tbat Champabai was 
nct bound to satisfy claims of this nature 
out.of the income of her busband's estate in 
her hands. But these defendants’ rights were 
personal to them; they would not descend 
on their death to their children. Cham- 
pabai, however, purported to transfer the 
property absolutely to them. In Ex 50 
the value ofthe property is stated to be 
Rs. 5,000. Within two years of that tranesc- 
tion these defendants were able to sell 
only a portion of that property for a sum 
of about Rs. 6,000 The trial Judge, him- 
self expressed a doubt as to whether the 
gift was not an excessive one, In the cir- 
cumstances, in my opinion, the transac: 
tion is not binding cn the plaintiffs. It 
was, however, contended on bebaif of the 
respondents (defendants) that the transec- 
tion should beregarded as in the nature 
of a settlement or a family arrangement. 
There are, however, no materials on the 
record to enable us to uphold the transac- 
tion on that grouna”. 

The High Court having, accordingly, 
decreed the plaintiff's suit for possession, 
the. defendants preferred the present appeal . 
to His Majesty in Council. 

Mr. E B. Raikes, for the Appellants. 

During the argument, the following cases 
(in addition to those referred to in their. 
Lordshirs’ judgment) were cited :—Anan- 
thaya v. Vishnu(1) and Parichat v. Zal.m 


Singh (2). 
: JUDGMENT. 


Sir George Lowndes —Balmukund 
Thakurdas, a Vaishya by caste, died in 
1924, possessed of property of the value 
of from 12 to 15 lakhs of rupees He left 
surviving bim two widows and three sons 
by a Kolatin concubine named Chunna. 
The widows inherited his estate, the three 
ilegitimate sons being entitled only to 
maintenance. After his death there was 
litigation between the widows, wbich was 
eventually settled by a division of tbe 
estate between them, It appears to have 
been part of the arrangement tben come 
to that Ohampabai, the senior widow, 
should be responsible for the maintenance 
of the illegitimate sons, and on. the 18th 
March, 1906, by a deed of that date, she 
transferred to them absolutely certain lands 


1) 17 M. 160. | ha 
(3 3 C. 214: 4 I, A. 159; 3Suth, P. C. J, 436; 3 Ser. P, 
C. J. 728 (P. O,). 
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of the estate valued at Rs. 5,000, in full 
discharge of their maintenance rights. 
Ohampabai died in 1912, and her co-widow 
in 1913, and Balmukuna’s estate then 
passed to his reversionary heirs now re- 


presented by the respondents in this appeal. 


In 1921, they sued to recover the lands 
the subject of Champabai’s transfer, on 
the ground that the deed was not bind- 
ing upon them. By this time the greater 
part of the lands had been alienated by 


the sons and the alienees were joined with: 


them as defendants to the suit. The plaint- 
iff: (respondents) settled with the alienees 
(defendants Noe. 6-8) ofa portion of the prc- 
perty, and the suit proceeded against the 
sons (appellants Nos. 13), and the other 
alienees (appellants Nos. 4 and 5). 

In the Courts in India the sons’ right 
to maintenance was disputed on the ground 
that they werenot dasi putras of Balmukund. 
The term das i-putra, no doubt, originally 
meant sons of a female slave, but in 
Western India, at all events, it has come 
to mean sons by a kept mistress of one 
of the lower castes [see Rahi v. Govind (3), 
Sadu v. Baiza (4,). This does not appear to 
have been disputed by the respondents, 
the only questions raised being whether 
Chunna was a kept mistress, and in the 
ease of the ist appellant whether Bal- 
mukund was his father. These questions, 
which are matters of pure fact, were 
decided in’ favour of the appellants by 
both Courts. They also held concurrently 
that as dasi-putras the sons were entitled 
to maintenance during their lives out of 
Balmukund's estate, and their Lordships 
have no doubt on the authorities that this 
is correct. The only difference between 
the Courts in India was as tothe validity 
of the transfer by Champabai The Sub- 
ordinate Judge was of opinion that it was 
a fair settlement of the maintenance claim, 
and assuch within the competence of the 
widow, while the Oourt of Appeal thought 
that it was exzessive, and, therefore, not 
binding on the reversioners. As a result 
of their respective findings the Subordi- 
nate Judge dismissed the respondents’ 
E and the High Court decreed ib ia 
full. l 

On the appeal to His Majesty in Council 
the respondents have not appeared, and 
their Lordships have, therefore, had no 
assistance from Counsel on their behalf. 

The Subordinate Judge held that the 
widow was not bound to pay maintenance 


(3)1B.97. .. 
(4) 4 B. 37 (F, B,). 
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as these -out ofthe incomé 
and the learned Judges of 
the High Court appear to have acqules- 
cad in this view, and so far as their Lord- 
ships are aware there 13 no authority to 
the contrary. The widow during her life- 
time represents the estate, and Mr. Mayne, 
in dealing. with her powers of alienation, 
states that. “she certainly cannot have leas 
power than the manager of a Hindu family ” 
(Mayne's Hindu Law, s. 634). It has also 
been established by a recent decision of : 
this Board [Ramsumran Prasad v. Shyam. | 
Kumari (5)), that a compromise entered.into 
bona fide by & Hindu widow which 18 
reasonable and prudent,and for the interest 
of the estate, is binding upon the rever- 
sioners. Under these circumstances their 
Lordships think that the only question 
in this appeal is whether the settlement 
made by Champabai with the illegitimate 
song was one of this character. Their 
right to maintenance was not for the lives 
of the widows only, but for their own lives, 
and was in effect a charge upon the estate 
in whosoever's uands it might be. It was 
certainly not unreasonable that a widow 
belonging to one of the higher castes 
should think it best to get rid once for 
all of the claims of low caste illegitimate 
sons, and it has not been suggested that 
the settlement was other than bona fide. . 
In their Lordships’ opinion, therefore, it 
must be judged merely as a business 
transaction. The estate was a large one, 
and the sons had been brought up evi- 
dently as members of the family. The Sub- 
ordinate Judge, himself a Hindu, thought 
that Rs. 100 per month would have been 
a reasonable sum to allow for the maine 
tenance of the three sons. The High 
Court did not dissent from this estimate, 
and it does not appear to their Lordships 
to be in any sense an extravagant one, 
At the date of the deed the sons were all 
young men with a considerable expecta- 
tion of life, and Rs. 5,000, which is recited,,. 
to be the value of the land transferred, . 
would, therefore, represent less than five 
years’ purchase of their annuity. Their. 
Lordships cannot think that a settlement 
in full of their claim to maintenance upon 
these terms was from the point of view 
of the estate other thana reasonable and 
prudent transaction. The High Court seem 


charges such 
of the estate, 


(5) 69 Ind. Cas. 71; 49 I, A. 342; 31 M. L. T. 200; 3 P. 
L. T. 749;.A. I. R. 1922 P. O. 356; 1 Pat. 741; 16 L. W, 
956;.21 A. L. J. 18; 9 O. & A. L. R, 175; 27 O. W. N. 
L. J. 356; 44 M, L. J, 751; 25 Bom, L.R. 634 
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to have thought that the value of the 
land was really greater than the Rs. 5,000 
at which it was taken in the deed, but 
there was no reason why the widow. 
should have understated. it, and there. is 


po evidence upon which their Lordships 


could rely to show that it was worth more 
in the beginning of 1906. It has, no doubt, 
increased largely in value since, but it is 
obvious that the} prudence of the bargain 
must. be judged solely on the estima- 
tion of value at the date when it took 
place. ; m 

. The Lordships are accordingly of opin- 
ion that the transfer which the respondents 
sought by their suit to avoid was one within 
the competence of the widow, and, as a 
reasonable and prudent compromise of an 
existing claim upon her husband's estate, 
was binding upon the reversioners. They 
will, therefore, humbly advise His Majesty 
that the decree of the High Court should 
be set aside, and the decree of the Sub- 
ordinate Judge restored, and that the re- 
&pondents should bear the costa both in the 
High Court and before this Board. 

. K.J. R. Decree set aside, 


. Boleitors for the Appellante:—Messrs. 
T. L. Wilson & Co, ` 


- 
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PRIVY COUNCIL. 
. APPEAL FROM THE BOMBAY HIGH COURT. 
AC" January 21, 1930. 

. Present :—Lord Atkin, Lord Russell of 
Killowen, and Sir George Lowndes. 
RUSTOMJI ARDESHIR COOPER— 
PLAINTIFF—APPRLLENT 

: versus 
DHAIRYAWAN: ANNASAHEB NARAN- 
DAS THAKERSEY MULJI AND OTAHERS— 
DEFENDANTS— RESPONDBNTS, 


Limitation Act (IX of 1908), Sch. I, Art. 118—Suit 
for specific performance—Mere delay 4n suing, 


effect of—Contract Act (IX of 1872), s. 46—Time ; 


jor performance of contract not fixed—Parformance 
apithim reasonable  iime— Construction of written 
agreement—Subsequent conduct of parties irrelevant.. 
A plaintiff does not lose his right to sue for specific 
performance of a contract by mere delay which is 
short of the period of three years prescribed by the 
Limitation Act, 1908, Art. 113, where it isnot shown 
that the position of the defendant bas been so prejudi- 
ced by the plaintiff's delay in seeking specific per- 
formance that it would be inequitable to enforce it, 
and specially when the delay onthe plaintiffs part 
cannot, under the circumstances, be ascribed to his 
laches. [p. 716; col. 2; p. 717, eol. 1.] 
- Where, on a proper interpretation of a written’ 
contract for sale of immovable property, as sub- 
sequently varied orally, no. time was fixed. for eom- 
pletion of tho sale; : 


- 


E 
€ 
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Held, that the implication of law was that the sale 
was tobe completed in a reasonable time.[p. 715, col: 1.) 
Where the question is one purely of construc- 
tion of a writtencontract,the conduct of the parties sub- 
sequent to the agreement is irrelevant. [p. 715, col. 2.] 
Watcham v.Attorney-General for Hast African Pro 
tectorate (1), distinguished. 
Judgment of the High Court, 
Appellate Side, reversed. 


'" Appeal from a decree of the High Oourt, 


Bombay,. on its 


. Bombay, (Marten, O. J. and Crump, JJ), dated 


the 5th December, 1927, reversing A - 
decree of that Court in its Ordinary Origi- 
nal Civil Jurisdiction, (Talyarkhan, J.) 
dated the 21et January, 1927. 

The appellant who was the plaintiff 
in the suit sued the original defend- 
ant for specific performance of an agree- | 
ment, dated the 18th December, 1920, and 
for other relief. The defendant died ` 
pending the hearing of the suit and the 
present respondenís were substituted as 
legal representatives. 

The trial Judge passed a decree in 
favour of the plaintiff for specific per- 
formance and for the payment by the 
defendants of certain moneys, the plaintiff's 
claim in other respects being disallowed, 
The plaintiff appealed against the decree 
on certain of the points decided against 
him; the defendants appealed against the 
deeree on all points decided against them. 
The Appeal Court (Marten, O. J. and 
Crump, J.) allowed the defendants’ appeal 
and dismissed the plaintiff's’ appeal and 
eross-objectione, the result being that the 
plaintiff's suit was dismissed with costs 
throughout. 

The facts of the case, as well as the 
material terms of the agreement in sult, 
are sufficiently fully set out in their Lord- 
ships’ judgment. 

Messrs, H. du Parcg, K. C.,and S. Hyam, 
forthe Appellant.  : l 

Messrs. Upjohn, K. C., Sir T. J. Strang- 


man and G. R. Upjohn, for the Respond- 
enia. l 


JUDGMENT. < 

Sir George Lowndes.—The dispute 
in this appeal is as to the appellant's right: 
to specific performance of an agreement for 
the sale of land.. The facts are of 
an unusual character and make the deter- 
mination of this question a matter of con- 
siderable difficulty. 

The appellant was, in the year 1920, the 
owner of a plot of land with a four-storeyed : 
building upon it situated opposite the 
Mulji Jetha Oloth Market in Bombay. Parts 
of the building werein a dilapidated: con- 


_, dition, and in February of. that: year the 


`- evidently a valuable one, and on the 18th 
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disputes. The property was, described in , 
a schedule to the agreement as a parcel of.. 
land containing by admeasurement 101. 
square yards or thereabouts “with the ' 
messuage tenement or dwelling house stand- 
ing thereon," situate at Ohampa Gully, and. 
bounded, ete. ` ee 
. There is, no doubt, therefore, that the.sale. 
- was to be of a small but valuable plot with . 
an existing building uponit, and that before.. 
the appellant (the vendor). could demand 
completion and payment of the Rs. 1, 90,000 ` 
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:Municipality served him with notice to 
pull down ceriain portions of three of the 
upper floors which appeared to be danger- 
ous. The appellant was advised to 
re-build, and had plans prepared and 
submitted to the Municipal authorities, but 
they were not approved. Meanwhile, he 
was in negotiation with one  Narandas 
Thakersey Mulji, who was a Director of the 
Oloth Market Oompany and. interested in 
the development of the site, which was 


December, 1920, an agreement was come to 
between them’ under which the appellant 
was to sell and Narandas was to buy an 
undivided half share in the property which 


was thereafter to. be let out to tenants upon. 


the joint adventure of the two. The terms 
of this agreement werereduced to writing 
and it is necessary to set out the more 
-material clauses in extenso:— 

“1. The vendor shall sell and the purchaser 
shall buy an undivided half share in the 
said property for the sum of Rs. one lac 
ninety thousand. oe 
12. The vendor shall forthwith carry out all 
the repairs and works specified.in the said 
notice . 


said sum of Rs. one lac ninety thousand half 
of the expenses incurred in carrying out 


+ the requirements of the said notice. 
“4, The sale shall be completed within two. 


months from the date of this agreement if 
the requirements of the said notice are 
carried out before that period. If the 
requirements are not carried out within 
the said period then the sale shall. be 
completed within two weeks after all the 
said requirenients have been carried out and 
completed and the property is fully occu- 
pied by thetenants. ` ; | 

*9. The vendor shall within seven days 
of the date of this agreement hand _ over to 


the purchaser's attorneys all documents of 


title for investigation of title. 

"8. After completion of the purchase the 
purchaser shall attend to the management 
of the property and shall collect the rents 
ofthe entire property and shall keep regular 
account thereof." » 

"Then followed detailed provisions for the 
division of the net rents under which 
Narandas was to have a. preferential 6 per 
cent. on his capital expenditure, any 
deficit being made good by the appellant 
and charged on his moiety.of: the property, 


for the creation. of a reserve. fund, for auc- 


tion between the. parties ifeither wished to 


sell his share, and for arbitration in case of; 


from the Municipality and 
the purchaser shall pay in addition. to the. 


he would have to comply with the: terms of 
the Municipal notice above referred to, 


- Their Lordships think that having regard. 


tothe reference in cl.2 to “repairs and 
works" the intention was that the appellant 
should not merely pull down the portions 
referred to in the notice, but should also 
make them good again. a 
Within a few days after the execution: 
of this elaborate document the parties. 
agreed to a variation, which is the cause of. 
all the difficulty. This new agreement was,- 
unfortunately, not put in writing, and its. 
bearing onthe other termsof the original 
document was not considered. The varia-. 
tion was in effect that instead.of complying. 
with the terms of the Municipal notice the 
building should be pulled down and & new 
building erected on the site, the costs of. 
re-building being shared by the parties. 
equally. What the new building was to be, 
who was to be responsible for its erection, . 
and what it was to cost were matters ` 
apparentlyleft over for future discussion, . ` 
and it is obvious that if the question were 
whether either of the parties could specifical- 
ly enforee the agreement as it then stood the 
answer must be in the negative. But this 
is not the question which the Board have to 
decide. Theold building was demolished . 
and their Lordships think it is established 
that this was done by Narandas; a new 
building was erected by the appellant. 
according to plans approved by Narandas, 
and the whole cost was paid by the appèl- : 
lant. A .conveyance was nof executed,’ 
though the title-deeds had been with 
Narandas's soliciltors for its preparation 
since the 20th December, 1920, and no- 
demand was made by the appellant for 
completion until the 26th March, 1922, when. 


‘the building itself was nearly. finished. 


From this date onward the appellant, who 
was anxious to leave for Burope, continued 
to press, as his letters show, for a convey- : 
ance and payment both of the. Rs. 1,90,000. 
and half the building costs. It „seems, 
clear, however, that Narandas was not . 
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anxious to go.on. -Probably land values 
were depreciating and the prospects of the 
joint venture were fading. “On the 
ith July his solicitors wrote that the 
requirements of the Municipal notice had 
not been complied with, and that, therefore, 
undercl. 4 the time for completion had 
not arrived. To this the' appellant replied 
in eflect that cl. 4 had no application to 
the new building. | 

On the 12th July Narandas’s solicitors 
gave the appellant notice that he must 
complete the building and get it tenanted 
within 15 days, failing which their client 
would hold him responsible for all loss 
caused thereby. On the 19th July they 
wrote again to the same effect, but extending 
the time for completion to the end of that 
month. There were difficulties as to 
drainage, and the appellant thought that 
Narandas was putting obstacles in his way. 
In August there was a reference to arbitra- 
tion which dragged on. till February, 1923, 
but proved abortive. The drainage difficul- 
ty was still unsolved as the Municipality 
refused to pass the &ppellanvs proposal, 
On the 28th March, 1923, Narandas’s 
Bolicitors wrote:— 

“Weare instructed to give you notice to 
complete the necessary drainage work, 
obtain the completion certificate and get 
the property tenanted within three months 
from the receipt hereof by you, time’ being 
the essence of the contract, and we have 
. further to give you notice that if you fail to 
comply with the above requisitions within 
the time aforesaid our client will cancel the 
contract.” 


This seems to have brought matters toa’ 


head, and on the 5th April, 1923, the 
appellant started the present proceedings 
on the Original Side of the High Court. In 
his plaint he vouched the original agreement, 
stated that by a subsequent agreement the 
old building was pulled down and anew 
one built upon the site, and that it was 
agreed that the costs of construction of the 
new building should be shared between him 
and Narandas. The drainage difficulties 
were referred to, the alleged obstruction by 
Narandas, the arbitration proceedings and 
the depreciation of the property, and the 
appellant prayed that Narandas should be 
ordered specifically to perform the original 
written agreement andto pay to him the 
“Rs. 1,$0,000 as the price of the half share 
sold, and also half the costs of the new 
building. Other reliefs were asked for 
which sre not now material. 
Narandas defended the suit. In' his 


RUSTOMJI v. DHAIRYAWAN ANNASAHEB, 


123 I, O. 1930 


written statement he admitted the agree« 
ment of the l&th December, 1920, and the 
subsequent variation. He denied that he 
had obstructed the appellant in any way; 
he relied upon his solicitor’a notice of the 
28th March, 1923, and said that owing to 
the appellant's failure to complete the 
building within the time thereby limited he 
had cancelled thecontract. and he according- 
ly denied that the appellant was entitled 
to any relief and claimed the dismissal of 
the suit. 

Paragraph 6 of his written statement 
with reference to the variation was as 
follows:— | 

*After the agreement (meaning the. 
agreement of the.lsth December, 1920) was 
entered into it was agreed between the 
parties that instead ot complying with the 
terms of the Municipal notice the building 
should be pulled down and a new building 
should be erected on the site. The original 
agreement stood varied accordingly." ; 

No reference was made to the agreement 
for sharing the costs of. the new. building, 
but it was admitted beforethe trial Judge 
and has not been disputed before this Board. 

In the Oourt of Appeal the: appellant 
amended his prayer and asked for specific 
performance of the original agreement as 
varied. Their Lordships are somewhat 
embarrassed by the fact that the actual 
amendment made is not printed in the 
record, there being onlya quite inaccurate 
reproduction of:the Ohief Justice’s note of 
the application to amend. 

On the 26th June, 1924, before the suit 
came to trial Narandas died and the: 
respondents now represent his interests. 

The principal question which has been 
argued in the present appeal is whether 
cl.4 of the agreement of the 10th 
Dacember, 1920, applied after the variation. 
At the time the suit was instituted it is 
admitted that the new building was still 
without drainage and was untenanted, and 
in fact, untenantable. The contention of 
the respondents was that the effect of the 
parol variation was merely to substitute: the 
erection of a new building for the partial 
demolition, and repair of the old building, 
co that the new building, not having been 
erected within the two months allowed by : 
the firat part of cl. 4, the completion of 
the sale of the half share of the property 
would have to wait until the building was 
finished and fully tenanted. Much reliance 
was placed by the respondents’ Counsel upon 
the words in Narandas’s statement above 
quoted (which it was said both Oourts had 
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accepted) that “the original agreement stood 
varied accordingly," as meaning that apart 
from the substitution of new erection for 
repair all the terms of the original agree- 
‘ment were to stand. If this is the true 
effect of the agreement which the 
parties made, it is clear that the suit as 
a suit for specific performance of the contract 
of sale was premature and must fail; it 
being admitted by the appellant that: the 
suit was one for specific performance only 
and not for damages. 

The appellant, however, contended 
that cl. 4 had no application to the 
varied contract and that the effect of the 
agreement toerecta new building was to 
relieve him altogether of-his obligation to 
do the repairs necessitated by the Municipal 
notice, and that, therefore, the terms for 
completion fixed under the original agree- 
ment as dependent upon the repairs must 
go out altogether leaving only the implica- 
tion of law that the contract was to be 
completed within a reasonable time (Indian 
Contract Act, e. 46). He did not allege any 
specific agreement that cl. 4 should be 
deleted any more than the respondents 
alleged a specificagreement for its retention, 
His contention was that it ceased to be 
applicable and necessarily disappeared: 
that its disappearance was consequential 
upon the dropping of the repairs, and was 
in no way inconsistent with the statement 
“the original agresments stood varied 
accordingly.” This apparently was the 
effectof the appellant’s amendment, and if 
itis the true construction, it is in their 
Lordships’ opinion, almost equally clear 
that the appellant must succeed. 

Elaborate and carefully argued judg- 
ments were delivered by the trial Judge 
and by thetwoJudges of the Uourt of 
Appeal, and upon this point, which, in their 
Lordships’ view, is the pivot upon which 
the decision of the case . must turn, 
they differed fundamentally. Talyarkhan, 
- J., by whom the suit was tried, sums up 
his conclusions as follows:— 

“For the reasons stated above I find that 
cl. 4 did not apply, and the contract, there- 
fore, became one so be performed within 
a reasonable time, and as already stated, 
all that the plaintiff had to do was to execute 
the conveyanee on receipt of the considera- 
. tion which both his evidence .and -his 
correspondence show he was always ready 
and willing to do." 

The Ohief Justice in the Court of Appeal 


y8: —— 
“en the result then I would hold that el. 4 


/ 
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applied to the varied agreement, and thaé 
in the events which happened the second 
branch of that clause applied, and consequ- 
ently, completion was not to take place 
until two weeks after the new building had 
been completed and fully occupied by 
tenants." 

And his colleague, Crump, J. is to the 
same effect: — 

“If there was a contract, and admittedly 
there was, my conclusion is thatthe time 
fixed by cl. 4 wasintended to be applicable 
mutatis mutandis, and that plaintiff was not 
entitled to demand a conveyance until the 
now building was complet»d and fully 
tenanted. The plaintiff's Suit was, therefore, 
bad at the date of the institution. The 
plaintiff at that date had not performed his 
part of the contract. 

Each of the three judgments discussed at 
length the conduct of the parties subsequ- 
ent to the varied agreement. The learned 
trial Judge thought it important to see 
whether their conduct and acts were con- 
sistent with the applicability of cl. 4, and he 
was satisfied that neither of them acted in 
this belief The Chief Justice, though 
evidently doubting whether in such a case 
subsequent conduct was relevant, came on 
his own analysis, of the facts, as disclosed 
by the voluminous correspondence, to 


" exactly the opposite conclusion, and his 


learned colleague in the Oourt of Avpeal 
was of the same opinion; but in their Lord- 
ships’ view where,as in the present case, 
the question is one purely of construction, 
the subsequent conduct of the parties ig 
irrelevant There is no difficulty here as to 
the meaning of words, and such cases ag 
Watcham v. Attorney-General for East 
African Protectorate (1) have no application. 
It may well be, as the correspondence 
suggests, that Narandas's advisers thought 
that cl. 4 was applicable, and that the appel- 
lant thought it was not, and that each acted 
upon his own belief. The -fact that the 
appellant made no demand for completion 
of the saleuntilthe new building was nearly 
finished was not necessarily inconsistent 
with his present claim. He was trying to 
induce Narandas to take the.other half of 
the plot off his hands, and may have been 
waiting for this to eventuate. It he had 
demanded eompletion before the new build- 
ing came into being he might have been 


‘met with the objection that the agreement 


was one and indivisible and too uncertain 
to enforce, Inthe same way the fact that 

(1) (1919) A. C. 533; 87 L, J. P.*Q. 150; 33 JL. R,- 
489; T T. 258, | puse 
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Narandas himself demolished ths old build- 
ing and quite possibly kept the proceeds of 
demolition, and that he retained the title- 
deeds of the property would be by no means 
conclusive of his part ownership. | 


v'Their Lordships; however, feel no doubt 


that the question propounded must - be 
decided upon the terms of the written 


agreement and of the agreed variation. 


construed, so far as may be, in the light of 
the surrounding circumstances. They feel 
that there is force in ths respondents’ argu- 
mient that the subjectof the agreement was 


essentially something capable of producing. 


profits and that until:this was brought into 


being, either under the original agreement 


by making the old building tenantable, or 


under the varied agreement by the erection, 


of a new building he was under no obliga- 
tion.to buy. -They think that this was so 


under the original agreement, it seems to be 


implicit in cl. 8; but to say that therefore, it 


was of the essence of the varied sgreement, - 


comes very near to begging the question. If 
it, were so why was not the obligation to 


erect the new building laid in terms upon. 


the appellant? Yet, even as pleaded by 
"Narandas in his written statement, no such 
obligation was imposed, nor was there any 
indication of.what the new building was to 
be. It was contended in the Courts in 
India that re-building was covered by the 
terms ofthe original agreement, but this 
argument was rightly rejected in both 
Courts. Before. the Board the contention 


was that as the variation merely substituted. 


re-building for repair the obligation was 


necessarily upon the appellant inasmuch 


ashe had agreed to do the repairs, but 
this. again seems to their Lordships to 
be rather a forced deduction. 


-On the best.: consideration which their: 


Lordships can give toa question of much 
uncertainty they think that this argument 
cannot prevail. The subject-matter of the 
varied agreement—a new building of un- 
known character and extent, of unknown 
cost, and to be erected by one or other of 
the parties,.or possibly by both together— 
was such an entirely different proposition 
from the execution of certain definite repairs 
to an existing building to be done by the 
‘owner under the requisition of a public 
authority, that it is, in their Lordships’ 
opinion, impossible either to deduce from 
the facts or to assume that conditions 
which “were. to apply to the latter-case 
would be equally applicable to the former. 
Their Lordships find themselves unable to 


draw this conclusion eithér from the - terms.. 
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of the variation as pleaded by Narandas or.. 
from the silence of the parties as to the. 
details of the new echeme. The surrounding. . 
circumstances to which it is. legitimate to. 
resort throw no light upon the question. It 
is true that prior to the original agreement: 
the appellant had had plans for a new 
building prepared, but they had been re-. 
jected by the Municipal authorities, and it 
is not suggested that Narandas had agreed 
tothem or that the varied agreement had 
any relation to them. All that the parties 
had agreed to was that there should be & 
new building, the character and cost and 
theresponsiblity for the erection of which 
were left indefinite. _ l 

, In particular with regard to cl. 4 of 
the original agreement their Lordships are 
unable to holdithat it was, or must have been, 
intended to remain applicable to the new 
development, The appellant may well have 
been content to wait for his purchase- 
money—for that is all that completion. 
meant to him—until he-had done the com- 
paratively small repairs which the old build- 
ing required; they were quite definite. and . 
apparently could be done without difficulty 
in the two months ; but it can hardly be 
assumed that he would be equally content 
to defer his right to payment as indefinitely | 
as the .varied contract with cl. 4 apply- 
ing mutatis mutandis would necessitate.. 
Had this been in any sense the intention of 
the parties their Lordships think that there 
must have been à much more definite spe-. 
ci&cation of the new building and much 
more definite provisions as to its erection. 
That the original agreement was to ‘ stand 
varied accordingly,” if this is to be taken. 
as part of the actual agreement come to 
and not merely as Narandas's understand- 
ing of what was implied, meant no more, in . 
their Lordships’ opinion, than that such 
terms as were applicable to the new scheme - 
should stand, and such as wereinapplicable, 
should go out, leaving it, in the event, for 
the Oourts to decide which were and which 
were not so applicable. 

The result is, as their Lordships hold, 
that notime was fixed for completion of the 
sale under the varied contract, and that it 
must be implied that it was to be complet- 
ed in a reasonable time, which had clearly 
elapsed by the date of the institution of the. 
Suit. 

It was argued by the respondents that. 
even assuming this to be;the case. the &p- 
pellant had: lost his ` right to specific 
performance by his delay. This is in. 
One sense a curlous argument: the main 

| 
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defence with which their Lordships have 
dealt in detail was that the suit was pre- 


mature ; this alternative contention would’ 


make it too late. Butit is not suggested 
that the position of the purchaser had been 
so prejudiced by appéllant's delay in seek- 
ing specific performance that it would be 
inequitable to enforce it, and apart from 
this the Indian Limitation Act* allows him 
three years to sue. Their Lordships also 
doubt whether all the delay, such as it was, 
can be ascribed to the laches of the appel- 
lant, who was left to finance the rebuilding 
without any assistance from his would-be 
partner, and it is obvious that he was faced 
with considerable difficulties, It is also 
clear from Narandas’s notice of the 28th 
March, 1923, that he was professing willing- 
ness to complete only a few days before the 
present proceedings were commenced. 
Their Lordships think, therefore, that there 
is no substance in thie alternative plea. 


The Trial Court and the Court of Appeal 
differed, as they did on most points, on the 
question whether the three months limited 
by this notice was reasonable, but, on the 
view which their Lordshipstake of the con- 
struction of the contract this question is 


immaterial. 


-~ In the result their Lordships hold that 
the appellant is entitled to specific per- 
formance of the contract of sale and to pay- 
ment ofa half share of the costs of re- 
buliding. 


Their Lordships will humbly advise His 


Maiesty that the decree of the High Court, 
dated the Sth December, 1927, should be 
varied by reinstating the decree of the 
Court of first instance dated the 21st Jan- 
uary, 1927, the reference therein to the ag- 
reement of the 18th December, 1920, being 
qualified by the addition of the words 
“ subject to the variation referred to in the 
Gth para. of the plaint as amended” but 
maintaining the High Court's dismissal of 
the appellant's appealto them, Appeal No. 


14 of 1927. Thecase will be remitted to 


the High Court to apportion the costs. in- 
curred in the two Appeals Nos. 14 and 22 of 
1927, and the appellant will pay to the re- 
spondents the costs properly attributable to 
: Appeal No. 14 and will receive from the 
respondents the costs of Appeal No. 22 
together with three-quarters of his costs as 


" -— - — nesmu = -= me- —- 
———— aan —— — — — ae a. 
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they may have incurred on this petition fo 


Decree varied. 
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Barrow Rogers & Nevill 
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T. L, Wilson & Co. — 


i 


1 


PRIVY COUNCIL. 
APPEAL FROM THE BOMBaY HIGH Court. . 
January 28, 1930. 
Present :—Lord Atkin, Lord Thankerton 
Sir John Wallis and Sir Lancelot 
Ad Sanderson. to we Us 
BAI MANGU AND OTAERS— DLAINTIFF8— 
APPELLANTS 
versus ` : 
‘Tot BHARATKHAND COTTON 
MILLS COMPANY Lrp.—DEFENDANTS 
—RESPONDENT.8 EE 
Companies Aet (VII of 1918), s. 30—-Allotment .o 
shares—Completion of contract—Communication -of 
allot ment to proposed share-holder—Exeeutory con- 
tract to allot shares, enforcement of. B 
Ordinarily, upon an application for shares, a 
mere allotment ofthe shares by the Company in 
the name of the applicant does not per se constitute a 
concluded contract until the allotment is communicat- 
ed to the applicant. [p.719,col 2.) - D 
` Exparte Gunn (1), referred to. 
There may, however, bea valid executery contract 
for the allotment of shares constituted by offer and 
communicated acceptance even -before allotment is -in 
fact made, [2bid.] aL l 
Consolidated appeals from three decrees 


_of the Bombay High Court, (Marten and 


Fawcett, JJ.), dated the kth October, 1924, 
reversing three decrees of the First Olass 
Subordinate Judge of Ahmedabad, dated 
the 10th July, 1922, and dismissing three 
suits which he had decreed. A 
The material facts of the case, for pur- 
poses of the present report, are sufficiently 
fully stated in their Lordships’ judgment: 
The appellants-plaintifis claimed from 
the - respondent | Company _ preference. 


Shares asserting that the Company had ag- . 


reed in the year 1912 to issue to them so 
many preference shares as would at their 
par value satisfy their claims under deposit 
receipst of the Company, dated the 31st Oc- 
tober, 1911, and issued tothe appellants in 
order of their appeals for Rs. 50,000; 
eee and. Rs. 11,605-2:8. respective- 


4 
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The High Oourt (differing from the trial 


Judge) held that the appellants had not 


proved any agreement by the Company to 
issue to them preference shares in réspect 
of the said deposit receipts, Mr. Justice 
Fawcett concluding his judgment in the 
following words :— 

“I do not think that the resolution of 
20th April, 1912, could confer any right on 
Kevaldas (the plaintiff) to get such (i.e. 
preference) shares, and the circumstances 
were not such as to bind the Oompany to 
issue preference shares to him to the extent 
of his just dues as a creditor, There 
would really only bea contract to do so 
when the Oompany had actually allotted 
him the shares and communicated thia to 
him. As laid down in Ex parte Gunn(1), if a 
man applies for shares in a Oompany, and 
the directors allot them to him, and after 
the allotment, but before it is communicat- 
ed to the applicant, he withdraws the 
application, there is no complete contract 
and he is not bound to accept them. Simi- 
Jarly here, there was, I think, no contract 
binding the Company to give the prefer- 
ence shares until at any rate the agents 
had actually allotted them under the 


authority conferred on them by the re- 


solution. I think the minutes show that 
the question put to Kevaldas was only 
whether he would be willing to take pre- 
ference shares, if allotted to him, and that 
there was no definite undertaking to allot 
such shares,” i 

Against the judgment of the High Court 
dismissing their suits, the plaintiffs prefer- 
red the present appeal to His Majesty in 
Council. dE 

Messrs. DeGruyther, K. C,, Raikes, K. C., 
and G. D. Macnair, for the Appellants. 

Messrs. Upjohn, K. C., and Parikh, for the 
Respondente. 

JUDGMENT, l 

Lord Atkin, J.—This is an appeal 
from a decreeof the High Oourt of Judica- 
ture at Bombay reversing a decree of the 
Subordinate Judge of Ahmedabad and dis- 
missing with costs a suit brought by the 
appellants against the respondent Com- 

any. There has been much litigation 
boirean the parties and others which is re- 
levant to the issues that arise in these suite. 
The course of the litigation has been care- 
fully and adequately set forth in the judg- 
ment appealed from of the present Obief 
Justice of Bombay, who has appended to 


.his judgment a valuable table of the rele- 


vant (ates and decrees. The facts have 
(1) (1868) 3 Ob, A. 40; 87 L. J, Ob, 40; 16 W, R. 97, 
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also been fully set out in the judgmenis 
below, Inthe view taken by their Lord- 
Ships it becomes unnecessary to discuss 
many of the matters that werein contest in 
the Courts. below and before the Board, 
and their Lordships will proceed to state 
only so much of the facts as is essential to . 
explain the reason for their decision. The re- 
Bpondent Company, the Bharatkhand Cotton 
Mills Company, Limited, was formed in 
1896. The appellant, Kevaldas, had from 
the beginning a substantial interest in it. 
He was chairman and manager, and his 
firm, who forthis purpose may be treated 
as synonymous with himself, was at all 
material times until the end of 1211 secre- 
tary, treasurer and agent of the Company. 
In that capacity a running account existed 
between Kevaldas and the Oompany, run- 
ning into large figures, in which Kevaldas 
appears at some times debtor, at others 
creditorof the Company. In the year 1905 
Kevaldas started on his own behalfa weav- 
ing factory on land which he took on lease. 
The weaving factory was1unin close co- 
operation with the spinning mills, which 
were the business of the Company, and no 
doubt might legitimately serve the Com- 
pany’s interests. In January, 1909, how- 
ever, one of the shareholders, suing for 


. himself and the other shareholders, com- 


merced a suit against Kevaldas for a decla- 
ration that the weaving factory was built 
out of the Company’s money and was the 


property of the Company, and for an ac- 


count of the profits made by Kevaldas out 
of the Company's money used by him. 
The claim to the factory was not persisted 
in, bat on January 26th, 1910, a prelimi- 
nary decree was made declaringthat Keval- 
das was liable for profits made by the. use 
of the Company's money ‘and directing the 
necessary accounts and inquiries, In April, 
1914, the Subordinate Judge, on considera- 
tion of the report of the Commissioner who 
took the account, dismissed the suit, but in 
August, 1916, the Company's appeal was 
allowed by the High Court, and a decree 
made in favour of the Company for 
Rs. 1,406,453, with interest at 9 per cent. as 
from May 15th, 19.0. This money-decree 
was executed against Kevaldas’s property 
between 1916 and 1920, and a sum of 
Ra. 47,077 was realised. In June, 1923*, thia 
Board dismissed an appeal by Kevaldas 
against the decree. l 

Meantime the circumstances had arisen 
out of which the present claim by Kevaldas 
arises. In May, 1910. the Company confirm. 

*Ses 79 ind. Oas, 402—[K, d, I]. ^ — - ^ 
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ed & special resolution for the purchase of 
the weaving factory from Kevaldas fora 
net sum of Rs. 3,51,000, “to be brought to 
account in his name," and took: over ‘the 
factory as from May 15th, 1910, The 
validity of this sale was challenged’ in 
subsequent litigation between  Kevaldas 
and the Company, but without: success, 
andthe debt socreated forthe purchase price 
must bė taken to be established. The 
result-of bringing it into account with 
Kevaldaas, together witha further eum of 
Rs. 87,975, which was credited asthe price 
of stores, etc, taken over, was to convert a 
debit of nearly a lae and a half into-.a 
eredit to Kevaldas of nearly 3 lacs This sum 
was reduced by drawings until in Septem- 
ber, 1911, it stood at something over a lac. 
On September Ist Kevaldas issued a deposit 


receipt in the name of the Oompany to' 


himself, which later he endorsed to his wife, 
and for which a few days later he substitut- 
ed adeposit receipt in the name of his wife. 
The account, however, was still running, 
and on October 3lst, 1211, he cancelled the 
existing deposit receipt and issued three 
deposit receipts in varying amounts to his 
wife and his daughter-in-law and himself 
amounting in all to Rs. 1,37,417, which was 
the balance then standing tohis credit. It 
is not, disputed that the wife and daughter- 


.. jn-law were nominees for Kevaldas, and 


that the rights of the parties must be 
determined as though Kevaldas alone had 
held the receipts. In August, 1911, tne Mills 
had been destroyed by fire, and later in the 
year Kevaldas decided to retire from the 
position of secretary and agent, a position, 
which he ceased to hold on December 31st, 
1911, 
|. The point of time is now reached at which 
the alleged cause of action in this suit arose. 
The Company, being in some financial 
. difficulty, determined to reduce its capital 
. and to make an issue of ‘preference shares. 
Of the preference shares some were to be 
allotted to creditors in satisfaction of their 
debts, the balance was to be available for 
the purpose of raising further working 
capital. Kevaldas alleged that he agreed 
with the Company to have preference shares 
allotted to him to the nominal value of 
the debt owing by the Company to him and 
his nominees, represented by the amount of 
the deposit receipts, with accrued interest 
and some addition to the current account, 


which was incurred between. October 3let,. 


1911, and the actual date of his resignation. 
In the- present suit he claims specific per- 
. formance of the agreement or, alternatively, 
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damages for non-delivery. As the Company 
attained considerable prosperity during the 
war years and, after, the preference shares, 
with arrears of dividend, represent a value 
much greater than the original debt. The 
Company deny that there ever was a con- 
cluded agreement to allot shares to Kevaldas, 
but if there were, they say that the 
result of the shareholders' action brought 
in 1909 was to show that there.never was in 
fact any balance due in 1911, and, therefore, 
the deposit receipte must be taken to be 
given without consideration; or, in the 
alternative, they say that the shares were 
only to be given for the ultimate nett 
indebtedness of the Company on all accounts; 
and as against the debt due on the deposit 
receipts there must be set off the balance of 
the amount of Rs 1,46,423-0-2 and interest 
dueon the decree: of August, 1916. The 
Subordinate Judge found in favour of Keval- 
das that there was a binding agreement to 
allot preference shares in satisfaction of the 
debt substantially represented by the deposit 
receipts, and decreed specific performance 
accordingly. 

The learned Judges of the High Oourt 
found that the result ofthe decision of 
the High Court in the shareholders’ action 
was to negative the existence of any debt 
which could support the deposit receipts; 
for. the amounts found due to the Company 
should have been credited in the current 
account, and would have resulted in a debit 
balance to Kevaldas instead of a credit. 
This view disposed of the action, but they 
proceeded to express their opinion that 
there was no concluded contract. The 
opinion of the Chief Justice was that there 
was no consideration for it; a view which does 
notdispose ofan alleged contract to allot 
shares for such an amount as should be. 
found to be due in the future. Mr. Justice 
Fawcett held that there could be no con- 
cluded contract until after allotment in fact 
and communication ofthe allotment to the 
proposed shareholder. Their Lordships 
cannot uphold this view of the law. There 
may beavalid executory contract for the 
allotment of shares constituted by offer and 
communicated acceptance before allotment 
is made. If, however, the only facts are that 
there is application for shares to a Company, 
and nothing further is done by the Oompany 
but allotment, there is no concluded contract 
until the allotment is communicated to the 
applicant. These are the facts in Gunn's 
case (1), relied on by the learned Judge but 
they are not the facts alleged in this case, 

There is no very clear evidemce of the 
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contract. It ‘consists of the minutes of 
meetings of the shareholders ofthe Company 
and of the subsequent conduct of the parties. 
The material-meeting is of April 20tb, 1912. 
“ A resolution was proposed that: "The secre- 
taries, treasurers and agents are hereby 
- authorised to allot at the par value of the 

shares to Kevaldas and to other creditors of. 
this Company for their claims so many of 
the preference shares as would be sufficient 
to satisfy their claims." After certain amend- 
ments were moved, the minute records: "Mr.. 
Kevaldas "Tribhovandas, on being asked, 
said that he agrees to take preference shares 
in respect of moneys whieh may be found 
due on making account of the moneys which 
may beclaimable in his own name, in the 
name of his wife, and in the name of his 
son making ‘up the amount by calculating 


' interest at 6 per cent." Later, onja submission : 


ef May 11, 1912. Kevaldas went to arbitration 
" with Mulchend, his then successor in the 
office of secretary and agent, as to the right 
to have preference shares, and an award 
was made that Kevaldas, his wife and 
daughter-in-law were bound to take prefer- 
. ence shares "for the amount’ which may be 
“ due to them by the Oompany." There may 
be some doubt whether this award, to which 
the Company were not in terms a party, 
was in itself evidence on the issue, but 
' Kevaldas subsequently applied to the Court 
' to have the award filed . | 
` thereby clearly made it evidence against 
him. As far as the Company was concerned, 
they retained preference shares to meet any 
possible claim by Kevaldas, and kept 
` dividends in reserve accordingly. The, 
directors’ report for the year ending 
December lst, 1919, shows `a sum of 
' Rs. 9,000 “to be kept credited for payment of 
' dividend and shares, which would on a 
rough estimate come to this amount, till’ 
the disposal of that suit; that is pending 
against the family of Kevaldas and others 
> jn the event of its being held that shares 
should be given tothem. In tke present 
suit the Company, pleading before the 
decree of August 22nd, 1916, had been 
given in their favour, alleged in para, 30 
of their written statement that though 
nothing was due to the plaintiff, “yet if 
: on accounts being taken (if any amount 
be found due to him) iwe were.and are 
always prepared to give him preference 
shares forthe amounts which may justly 
be found due to him, and to accept such 


preference shares he has given his consent." . 


It appears to their Lordships, on considera- 


tion ofthe - whole of the minutes, cor- 
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respondence and other facts, including those 
above referred to, that there was a con- 
cluded contract between Kevaldas and the 
Company to take preference shares for 
the amount which he-should be entitled to 
claim, | 

But; in ascertaining what that amount 
is their Lordships have no doubt that the 


-balance of the sum due on the decree must 


be taken into calculation. The offer of the 
Company to allot preference shares to credi- 
tora for their claims can only. mean for 
their just claims, not for what they may 
put forward as their claims. It appears 
to their Lordships to have been accepted 
in this sense by Kevaldas, There was at 
the time of the offer the suit pending by 
the shareholder, which claimed that Keval- 
das was indebted to the Company, and 
though at the time a majority of the share- 
holders were hostile to the suit proceed- 
ing, they were powerless to stop it, and, 
in fact, it continued. The present suit was 
brought in 1914, and tit appears to their 
Lordships that the defendants were clearly 
entitled to raise the question what the 
true amount of the claim was, and though 
when they pleaded originally the share- 
holders’ suit had been dismissed, yet after 
the appeal was allowed in 1916 and ‘a 
decree for Rs. 1,406,453 given, they were 
entitled by amendment to bring that sum 
into the [account,. and their Lordships 
entirely approve of the decision of the 
High Court to admit the amendment. In 
this view of tbe case it is immaterial to 
decide whether there have been in exist- 
ence two debts, one due by Kevaldas to 
the Company, and another due by the 
Company to Kevaldas, or only one, the 
balance of a current account in which 
the items relied on appear on either side. 
The substance of the matter is that the 
Company only agreed to satisfy the credia 
tors’ just claim: such a claim as he might 
have proved ina liquidation, and that in 
the present case Kevaldas’s claim can only 
be ascertained by deducting from the 
amount owed to him by the Company 
the amount he owes the Company. In- 
asmuch as the balance is in favour of the 
Oompany the suit fails, 
Their Lordships ascertained from Counsel 
for the Company that they were prepar- 
ed to aecept this view of the case, which 
their Lordships had formed on the con- 
clusion of the appellants’ arguments. [t 
became unnecessary, therefore, for their 
Lordships to form a final opinion upon the 


view éxpressed by ihe learned Judges: oi 
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the High Court that the Company were 
entitled to treat the items making up the 


amount for which the decree was obtain- ` 


ed as items which.should have been in- 
cluded in the current account between. 
Kevaldas.and the Company, so that the 
credit balance for which the deposit receipts 
were given disappeared, and Counsel of 
the Company were not asked to support 
this. finding. Their. Lordships content 
themselves with saying that, as at present 
advised, they find it difficult to see how 
the Oompany can consistently use the 
items. to destroy contra credits, and at the 
same time obtain a money-decree for the 


full amount of the items and proceed to. 


execute it accordingly. If the case had 
turned on this they would have required 
further argument. 


A further complication arose in the suit, . 
which might well have disposed of the. 


. plaintiffs’ claim at an early stage. It 
appears that, on April 12th, 1912, Kevaldas 


mortgaged by assignment the three deposit : 


receipts in question to one Tulsidas to 


Secure a pre-existing debt, and notice of’ 


the assignment was duly given to the Com- 
pany. Tulsidas was a party to the present 
suit and obtained from the Subordinate 


Judge a decree for the full cash amount: 


due on the receipts. On appeal the High 
Court intimated that Tulsidas took sub- 


-— 


ject to equities, and thereupon by consent: 


of all parties a consent decree was made 
which as amended on March 2nd, 1922, pro- 
vided that the Company paid Tulsidas the 
balance due to ‘him, Rs. 86,444, ‘with in- 
terest at 7 per cent. from October 3lst, 
1920. This payment was.subject to the 
right of the Company to be credited with 
the amount against any sum that should: 
be found to be due to Kevaldas on the 
deposit recelpts, and was to be without: 
prejudice to all other contentions: which- 
might be raised by the parties. The assign- 
ment to Tulsidas would appear to preclude 
any right of Kevaldas to put the deposit 
receipts in suit in 1914, and if the payment 
by the Company to Tulsidas was on the 
footing of an assignment by Tulsidas of 
his rights on the depesit receipts, Kevaldas 
would be in difficulty in ‘asserting : any 
claim. The compromise is inartificielly 
stated ; but it appears to their Lrodships 
that the true view is that, as far as the 
tights of the parties in this suit are con- 
cerned, Tulsidas disappears as though there 
never had been - an assignment to or by 
him, and that Kevaldas acknowledges that 
the Company are entitled..to recover. from 
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him by deduction from the deposit receipts .'. 


if possible, if not, by any other way the 
amount: which they paid to Tulsidas.under 
the compromise. In the’ view taken by 


their Lordships this sum falls to be deduet- . 


ed in the first instance from the sum due to 


the deposit receipts. . x 


On the conclusion of the arguments for 
the appellants their Lordships gave the 
parties an opportunity of agreeing the 


figures if possible on the footing of the 


view of the case expressed above. Unfor- 
tunately, agreement as to the exact amount 
could not be reached on the information 
available in England. All parties, however, 
have.assented to the convenient procedure 
adopted by the Courtof Appeal of express- 
ing, in one decree the’ financial resultof the 
relations. between the parties including 
decrees now standing against either party. 
'Their Lordships are unable to ascertain the 


precise figures, a task which will- devolve ` 


upon thé Courts in India, The, decree of. 


the High Court requires to be varied, but ’ 
the appellant substantially fails, and. must : 
An ; account : 
must be takén to ascertain .how' much : 


pay the costs of. the appeal. 


should be, credited to Kevaldas: in. respect. 


of the.amount.of the.. deposit, receipts with - 


interest--and in respect-of the’ dividends 


claimed to be deducted by the’ respondente. 


in-the execution-schedule, the--dividends to 


be.credited as they fall due. with interest,” 


if any interest is payable under the articles, 


ur 


On the other hand the Company are entitled - 
to be credited with the payment. to. 


Tulsidas: with interest. in. accordance with 
the consent decree- of- Marach 2nd, 1922. 


They are also entitled to their decree, dated ` 
August 22nd, 1916, for Rs. 140,453, with - 
interest from May 15th, 1910, less the sums ' 


realized - on - execution which must- be 
ascertained and capital sums and’ interest 


adjusted accordingly. It is desirable that: 


the baldnce so ascertained should be.the 
only sum for which execution should be 


permitted under -the decree of August 
22nd, 1916: and the Court. will. determine. 


the form of decree by entering up satisfac- 
tion or otherwise which will best achieve 


this result. . There should be a stay of 
execution.of the decree of August 22nd, 1916, 
until any further order which the Court in: . 
its discretion may make. In the result the- ` 


decree of October 8th, 1924, is varied by the: 
omission: of paras; 2 and 5 otherwise it 
willstand. The case is remitted:to.the 
High Court to be dealt with in accordance 
with their Lordships’ judgment,  Theig 
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Lordships willhumbly advise His Majesty 
accordingly. | 

K. J. R. Decree varied. 


Solicitors for the Appellants: —Megars. 
Stanley Johnsan & Allen. 


Solicitors for the Respondents: —Messrs. 
T. L. Wilson & Co. ee 
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PRIVY COUNTCIL. 
APPEAL FROM THE OALOUTTA Hien Cover, 
January 21, 1930. 
Present:— Visceunt Sumner, Lord Atkin, 
Lord Thankerton, Sir John. Wallis and 
TD. Sir Lancelot Sanderson. 

Syed MAHAMMAD MAZAFFAR-AL- 
MUSAVI—PLAINTIFF—APPELLANT 
versus 
Bibi JABEDA KHATUN AND oTEERS— 


DEFENDANTS— RESPONDENTS, 

Muhammadan Law— Wagf lands—Istimrari mukar- 
aritenure—Power of mutwalli to grant permanent lease 
with permission of Kazi—Grants—Presumption of lost 
grant—Scope and basis of doctrine. 

Ina suit by a mutwalli to eject the defendants 
from certain wagf lands, the defendants claimed to 
hold under an ancient istimrari mukarari tenure 
granted by a previous mutwalli. Onthe factsit was 
established that for a considerably long period (over 
70 years) the tenure had existed unchallenged that the 
rent had remained unchanged, that applications for 
enhancement of the rent were unsuccessfully made, 
and that no mntwalli had challenged the lease during 
that period: 

‘Held, that under the circumstances, a lawful grant 
of the tenure by a preceding mutwalli, with the per- 
mission of the Kazi, could be legitimately presumed. 
[p. 724, cols. 162.) i 

Magniram Sitaram v. Kasturbhai Manibhai (6), 
applied. 
Chockalingam Pillai v. Mayandı Chettiar (1) and 
Murugesam Pillai v. Gnana Sambanda Pandara 
Sannadhi (5), referred to. 

The presumption of anorigin in some lawful title, 
which the Courts have so often readily made in order 
to support possessory rights, long and quietly enjoyed, 
where no actual proof of title is forthcoming, is one 
which is not a mere branchofthe law of evidence. 
It is a presumption based on a policy of law At the 
same time, it is nota presumption to be capriciously 
made, noris it one which a certain class of ‘possessor 
is entitled to de jure Ina case such as this, where 
it is necessary to indicate what particular kind oflaw- 
ful title is being presumed the Court must be satis- 
fied that such a title was in its nature practicable and 
reasonably capable of being presumed, without doing 
violence to the probabilities of the case. The pre- 
sumption is not an "open sesame”, with which to un- 
lock in favour of a particular kind of claimant a clos- 
ed door,to which neither the law nor the proved 
facts would in themselves haveafforded any key It 
is the completion ofa right, to which circumstances 
clearly point, where time has obliterated any record 
, ef the original commencement. [p 724, col.2.] 

Jabeda Khatun v. Mahommad Mozajfar Ali, 90 Ind. 
Cas. 781, affirmed. 


Appeal against a decree of the High 
Court, Calcutta (Greaves and M. N. Mukerji 
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JJ.), dated the 13th May 1925, and reported 
as 90 Ind. Cas. 781, which reversed a decree 
of the. Subordinate Judge of Dinajpore, 
dated the 29th. March, 1923, and made in 
Suit No. 103 of 1921. 

The plaintiff-appellant is the recent- 
ly appointed mutwalli of a waqf. In the 
said suit he prayed for possession of certain 
lands which the defendants claimed to hold 
under a permanent lease alleged to have 
been granted by a previous mutwalli. The 


‘decree of the Subordinate Judge was in 


favour of the plaintiff, but the same was 
varied on appeal by the decree of the High 
Court, where the plaintiff was held not to 
be entitled to possession. 

The main question on the.present appeal 
to His Majesty in Council was whether the 
defendants were entitled to hold the said 
lands (a) in perpetuity, and (b) at a low rent 
not liable to enhancement. 


In dealing with the contention raised by 
the defendants before the High Oourt that 
“from the recognition by previous mutwallis 
of the tenure as istimrari mukarari during 
a long period of years, the Court should 
assume a legal origin and that it was 
created with the leave of the Kazi,” the 
learned Judges said :— 

“In this connection we were pressed with 
the decision in Chockalingam Pillai v. 
Mayandi Chettiar (1). The Court in that 
case presumed a lawful origin having 
regard to the long period during which 
the lease existed. The respondents (plaint- 
iffs) contend that assuming this ean be 
done in the case of a Hindu -temple, having 
regard to the rights of the Managers to 
grant permanent leases in cases of necessity, 
no such assumption can be made in favour 
of grantees from a mutwalli, who can only 
make sucha grant with the leave of the 
Kazi. Ido not think, however, that such 
a presumption is impossible in the case of 
a Mubammadan endowment, and I think 
that the Court unaer the circumstances of 
the present case should make the assump- 
tion that the grant was in its origin lawful 
having regara to the fact that the lease 
has existed unchallenged since at any rate 
1843, that the rent has remained unchanged, 
that applications for enhancement have 
been mace and failed and that no mutwalli 
has challenged it for a period of over 70 
years. The zespondent (plaintif) contends 
that istum7art mukarari does not necessar- 
ily mean permanent and heritable but that 
it means permanent during the life of the 


(D) 19 M. 485-6 M, Led, 247. 
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grantee and. that in the years 1859 and 
1860 it was used in the sense of a grant 
for life and we were referred to the 
case of Narsing Dayal Sahu v. Ram Narain 
Singh (2) and Ram Narain Singh v. Chota 
Nagpur Banking Association (3). These 
cases lay down that the meaning of the 
term is not necessarily’ permanent and 
heritable but that the nature of the grant 
is to be determined from the circumstances 
and I think we should from the circum- 
stances here infer that the grant was per- 
manent and heritable." 

Messrs, DeGruyther, K. C., and K. Brown, 
Tor the Appellant. 

Messrs. Dunne, K, C. and Hyam, for the 
Respondents. To 

During the course of the argument the 
following cases were cited at the Bar:—- 

Chockalingam Pillai v. Mayandi Chettiar 
(1), [reversed, but on a different ground, in 
Seena Pena Reena Seena Mayandi Chettiyar 
v. : Chockalingam Pillat (4)1 Murugesam 
Pillar v. Gnana Sambanda -Pandara San- 


nadhi (5), Magniram Sitaram v. Kasturbhat- 


Manibhai (6), and Nainapillai Marakayar v. 
Ramanathan Chettiar (7). 
JUDGMENT.. NES 

Viscount Sumner.—The appellant in 
this case was plaintiff in thesuit. Heis the 
hereditary mutwalliof an ancient wagf of 
"large extent, and he claimed from the de- 

fendants possession of extensive lands, as 
` property of the waqf, which he was entitled 
to resume. The defendants’ answer was 
that the lands were an ancient istimrari 
tenure, held for a long though indeünite 
time at a fixed rent and as heritable prop- 
érty, of the appellant’s predecessors, who 
had not only never contested the title, but 
-had frequentiy acknowledged it by various 
overt acts. Other defences of limitation 
and estoppel were raised, but they need 
not now be considered. In substance, the 
facts necessary to support this defence were 


- (2) 30 O. 883. 

3) 36 Ind Cas. 321; 43 C 332. pM 
" 27 M. 291; 311. A. 83; 8 O. W. N. 545;- 14 M.-L; 
J.200; 8 Sar. P. O. J. 587 (P. O.). < 

(5) 39 Ind. Oas. 659; 44 I. A. 98; 21 M. L. T. 288; 32 
M. L. J, 369; 15 A. L. J. 281; 1 P. L. W. 457; 5 L.W. 
759; 21 O. W. N. 761; 40 M. 402: 19 Bom, E. R, 456; 25 
C. L. J. 589; (1917) M. W. N. 487 (P. O). 

(6) 66 Ind. Cas. 162; 49 I. A. 54; 26.6. W. N. 473; 42 
M. L. J. 501; 30 M. L. T. 263; 20'A. L. J. 371; 35 C. 
, L. J. 421; 21 Bom. L. R. 584; (1922) M, W. N.319; 46 
B. 481; A.I. R. 1922 P. O. 263 (P. O.) 1 


464; 28 O.W. N. 809;:511. A. 83;.L B. 5 A. (P. 0.) 38 
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proved, though the actual date: and cir-’ 
cumstances of the origin of the tenure were 
not. The tenure had been sold in Court- 
auctions for arrears of rent, and had been 
described as an istimrart mukarari tenure 
in 1859 and in 1902; rent receipts were 
produced fora long series of years, in which 
the tenure was also thus described; and it 


“was proved that, in 1869, the mutwalli of 


the day had sued unsuccessfully for, en- 
hancement of rent. Circumstances such as 
these are an ordinary and, prima facie, 
a sufficient proof of the right asserted 
by the defendants. | 

" Against this, the plaintiff's reply was as 


follows: —''Admittedly the defendants. have 


always owed and have often paid rent at 
an unchanging rate to the mutwalli of the 
waqf. to which the lands in question with 


‘others appertained, but they can produce 


no grant or lease in support of their claim 
toa permanent tenure and if they could 
a mutwalli cannot alienate the lands of the 
wagf or grant a permanent tenure at a fixed 
rent, which has the same effect," 

To meet this, otherwise irrefragable, 
argument, the defendants contended that, 
by way of completing their title to & tenure 
actually enjoyed overso long a period of 
years, there ought to be presumed some 
lawful origin, and the existénce of such 
facts, though unrecorded and forgotten, as. 
would establish a lawful origin. Muham- 
madan law affords such an origin in the 
exception to the rule (whether still acted 
on in practice in modern times or not), 
that with the leave of the Kazi such an alie- 
nation, otherwise unlawful, is permissible 
to a mutwallt (Ameer Alis Mohammadan 
Law, 4th Edn., page 428). The Subordi- 
nate Judge declined to make this presump- 
tion, but on appeal, the High Oourt made 
it and reversed his decree for possession. 
Greaves J., with whom Mukerji, J., concurr- 


‘ed, observed:— i 


“I think that the Court, under the cir- 
cumstances of the present case, should 
make the assumption that the grant was in 


its origin lawful, having regard to the fact 


that the lease has existed unchallenged 
since at any rate 1843, that the rent has 
remained unchanged, that applications for 


‘enhancement have been made and failed, 


and that no mutwalli has challenged it for 


‘a period of over seventy years." 


It is against this conclusion that the: pre- 
sent appeal is brought. | 
This question was dealt with by their 


‘Lordships’ Board in Magniram Sitaram v. 
. Kastyrbhat Manibhai (0). In that case g 


794. 


previously settled as part of a mutt, was 
granted toa tenant, upon terms which, on 
the, true construction of the document, were 
held to amount to a permanent lease, 
terminable only on non-payment of the 


rent. reserved.. The land had .been held 


for the. greater part of a century at the 
original low rent continuously without any 
disturbance of the tenants or anything 
to show that either party to it regarded the 
right of the tenants as other than perma- 
nent, while circumstances were proved, 
which appeared to establish the contrary. 
The decision proceeded upon the assump- 
tion that the grantor of the lease had been 
the shebait. If so, the property having 
been devoted to religious purposes, the 
power of leasing would not extend beyond 
a grant for the life of the shebait .for the 
time being. - 

, The Board, relying on the established ex- 
ception to this limitation of his powers, 
namely, that. a permanent alienation of 
temple property is valid, when there is prov- 
ed.necessity for the alienation, and following 
the case oi Chockalingam Pillai v. Mayandt 
Chettiar (1) came - to the conclusion that, 
failing actual proof of such necessity, its 
existence ought under the circumstances to 
be presumed: | — — | 

“Atthe lapse of 100 years," says Lord 
Buckmaster, "when every .party to the 
eriginal transaction has passed away and it 
becomes completely impossible to ascertain 
what were the circumstances which caused 
the original grant .to be.made, it is only 
following, the policy, which the Courts 
always adopt, of securing, as far as possible, 
quiet possession to people, who are in 
apparent lawiul holding of an estate, to 
assume ihat the grant was lawfully and not 
unlawiully made.” 
` lvi8 to be remarked that. in the. case of 

Chockalingam Pillai v. Mayandt Chettiar (1) 
the aaie aua terms of the original grant of 
the laud to the mutt were on record, the 
date being 1756 ana that in the earlier case 
of .Murugesam Pilla? v. Gnana Sambanda 
Pandara.Sannadhi (5) in which the above 
quoted doctrine was also invoked, the in- 
terval between the impugned grant and the 
suit, which challenged it, was only 25 years. 
‘Further in Chockalingam Pillars case 
(1) as appears at page 4y6 of the re- 
port, a good deal was known and proved 
in evidence of the circumstances exist- 
ing. when the grant in question was 
made, and tbis was considered by the Court 
. *Page of 19 M. —[Ed.].. l i : 
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as part of the material, justifying the pre- . 
sumption of some necessity. In the case 
in Magniram v. Kasturbhai Manibbai (6) 
their Lordships, however, applied the pre- 
sumption without debating the circumstan- . 
ces or the probabilities of the case, no | 
doubt, in view of the fact that so long a 
time had elapsed since the event that any 
such consideration would have been specula- 
tive. < 
The question then is whether this deci- 

sion applies in the present case; or whether 
any ground exists on which it can be prop- . 
erly distinguished. ^. 

. "The presumption of an origin in some’ 
lawful title, which the Courts have so often 


readily made in order to support possessory : 


rights, long and quietly enjoyed, where no 
actual proof of title is forthcoming, is one 
which is not a mere branch of the law of 
evidence. Itis resorted to because of the 
failure of actual evidence. Hence their 
Lordships cannot ‘accept the appellant's 
contention that the provisions of the Indian _ 
Evidence Act, s. 114, prevent the inference . 
of-a consent by the Kazi in the absence of 
any evidence of an application to the. Kazi 
for leave, or some other proved fact of that 
kind. The matter is one of a presumption, . 
based on the policy of the law, but even: 
considered as an inference from proved: 
facts, the leave presumed is a thing, which. 
may well be regarded as likely to have 
happened. At the same time it is not & 
presumption to be capriciously made, nor is 
it one which a certain class of possessor is 
entitled to de jure. In a cose such as this, 
where it is necessary to indicate what par- 
ticular kind of lawful title is being presum- 
ed, the Court must be satisfied that such a 
title was in its nature practicable and 
reasonably capable of being presumed,, 
without doing violence to the probabilities 
of the case. The presumption is not an 
“open sesame,” with which to unlock in 
favour of a particular kind of claimanta 
closed door, to which neither the. law. nor 
the proved facts would. in. themselves have 
afforded: any key. It is completion of a 
right, to which circumstances -clearly point, 
where time-'has obliterated any record of 
the original commencement. l 
nere was, however, in evidence in the 
‘present case a sanad ot the Emperor Shah 
“Alam, in-1772, which granted the trustee- 
‘ship ot the wagf mahals, within which the 


Villages in sulb are situated, to an ancestor 


of the. appellant as mutwaili, with an ex- 


press declaration that he “is not competent - 
to give istimrari or mükürari orleaseat.a low 
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jama to any person. anything ‘appertaining 
to tne said pergana, " Tais sanad waa con- 
firmed by the Nawab Nazim and tne East 
India Company, and here, it was said, was 
the real lezal orizia of this mutwalliship 
created with a specific restriction on its 
powers, long anterior to the earliest date to 
. which the respondents’ proof could be carri- 
ed, Ifso. the samad is in terms absolute, 
and reserves no right to alienate with the 
consent of the Kazi, and, even if this were 
otherwise,. it is unreasonable to presume 
some leave, given by a Kazi, of which no 
record existe, the material period be- 
ing-comparatively modern ; the intervention 
‘ofa Kazi being, at any rate, recently 
little heard. of, if not obsolete; and the 
‘matter not being one in which it is probable 
that a grant might have been lost, but 
rather thatthe existence of any such grant 
‘would have been an extraordinary and 
doubtful thing For the suggestion that, 
although his permission. validates the 
transaction, it would necessarily be irregular 
‘and’ wrong in the Kaži to give: it, no 
authority was produced and the contention 
itself seems to reduce to power of legal 
permission to an authority, while the argu- 
ment that, in effect, the origin of this tenure 
was. prima facie a usurpation on the part 
of some mutwalli, and that the supposed 
permission would be an impiety on the part 
of some complaisant Kazi, and that accord- 
ingly nothing should be presumed that 
would validate one wrong by the supposi- 
tion of another, begs the question. 

Their Lordships answer this as follows. 
Without saying that, even in regard to..a 
period beginning not later than 1772, and 
ending not later than 1843, it would . have 
been improper to make the presumption of 
-an unrecorded grant of leave by the Kazi. at 
. Bome unknown time within those limits, it 
is plain in this case that no such .narrow 
limits apply. From the terms of the.sanad 
itself it is reasonably clear: that the wakf 
was one already established and subject to 
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tenor, still existing upon the walls of the 
buildings. belonging to it. The longer the 
period within which and the remoter the 
time when first a grant might be reasonably 
supposed to have occurred, the less force 
is there in such an objection as the ap- 
pellant has.developed in argument. . Hven 
if the leave of a Kazi is now a rarity and 
perhaps obsolescent still, in more ancient 
times and in different social circumstances, 
resort to it may well have been common ; 
‘otherwise, indeed how came the rule to be 
‘recorded as existing and long established 
in learned ‘and - formal treatises ?, :What is 
now, as is only too well-known, commonly 
achieved -only by usurpations and breaches 
of trust‘on the part of delinquent mutwallis 


“may. in earlier and purer times . have. been 


regularly done in conformity with the-pre- 
‘scriptions of thelaw. In their Lordships’ 
opinion the presumption of a. lost: and 
‘unrécorded permiésion of the Kazi for the 
creation of the tenure of -wagf lands, under 
-which the-respondents claim to hold is: in 
iteelf reasonable and proper as ‘the -natural 
‘form, which a legalorigin would take.: The 
‘alternative suggestion, that: the creation: of 
the tenure should be presumed to have been 
‘elder than the creation of the waqgf, so that 
thé ‘subject of the settlement was. the 
permanent rent and not.the land them- 
selves, is one which their Lordships do not 


‘think fit to adopt. 


There remains the question whether. the. 
decision of- the Board in Magniram Sita- 


. ram v.-Kasturbhai Manibhai (6)--can ‘and 
‘ought to be distinguised on any ground, 


The only possible distinction is that it. was 


`a Hindu mutt with which the case was-con- 
:cerned. in principle the cases’ are in them- 


selves analogous. In the language of: the 


.judgment there is nothing to suggest that 


the subject then under discussion was re- 
garded as being in: any sense peculiar- or 


. special. -As'a matter of ‘public right their 


Lordships think it would be very undesir- 
able to introduce purposeless distinctions 
between the law applicable in the case of 


| the general rules of Muhammadan Law, and 
.' these, at least without express words, the 
- Imperial Sanad could not abrogate. It was 
admitted that the prohibition expressly 
-stated in the Sanad was actually identical 
with the prohibition, whichthe Muhammadan 

. Law would impose, subject always to the 
.spower of relaxation possessed by the Kazi. 


one community and that applicable to 
another. They are, therefore, of opinion that 
the presumption rightly made by the High 
Court completed the defendants’ answer to 
the plaintiff's claim to possession and they 
will humbly advise His Majesty that this 
appeal should be dismissed with cosss. 


Aga matter of fact, this wagf was of very K.J.R. . Appeal dismissed. . 
- considerable antiquity, of which the proof Solicitors for the- Appellant:—Messrs. 
did not consist'solely in venerable traditions W: W. Box -& Co. ; 


Solicitors for the Respondents:—Mesars, 


-or the doubtful accounts of annalists, but | 
Barrow, Rogers and Nevill,- | 2 .. ^. 


‘ also in inscriptions of ancient date and 


- 
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~- - PRIVY COUNCIL, 
APPEAL FROM THE OALOUTTA HIGH Oourt, 
| January 26, 1930. 
Present:—Lord Thankerton, Lord Russell 
. Of Killowen, Sir George Lowndes and 
Sir Benod Mitter. : 
Tas ADJAI COAL COMPANY Lrp 
—PLAINTIFFS—ÀPPREILLANTS 


versus 
PANNA LAL GHOSH AND OTHERS 


—DRsFENDANTS— RESPONDENTS. - 

Limitation Act (IX of 1908), Sch. I, Art. 48—Con- 
version need not be dishonest—Inadvertent trespass— 
Damages. for coal abstracted by defendants from 
plaintiff's coal mine—Survival: of cause of action 
against executors and administrators of deceased 
wrong-doer—Legal Representatives’ Suits Act CXII of 
181" $.I—Probate and Administration Act (V of 
1681), s. 89—Question of title not raised in written 
a ‘or issues, not open to challenge at late stage 
of suit. 

Article 48, Limitation Act, 1908, applies to all con- 
versions, whether dishonest or not. [p. 728, col. 1.] 
ae Pugh Evans Pugh v. Ashutosh Sen (2), follow- 
6 * 

An action for damages in respect of coal extracted 
by the defendants from the plaintiff's coal mine, the 
trespass being due to inadvertence and want of 


. 
* 


reasonable care, comes within the “purview of Art, 


48, Limitation Act, and is not, therefore, barred if 
brought within 3 years of the time ‘when the plaint- 
iff first became aware of the encroachment, [abid.} 

The defendants not having challenged the plaintifi's 
iitle to the coalin their written statement and no 
issue on the point having been framed, were not 
competent to raise the question ata late stage of the 
suit. [p. 729, col. 1.]: 

In an action brought by the plaintiffs in respect 
of a trespass into their coal mine, the reliefs claimed 
were (inter alia) an enquiry as tothe amount of coal 
cut arid taken away by the defendant (a dindu) and 
damages in respect thereof. The original defendant 
having died after the, institution of the suit, the 
present defendants, being his legal representatives, 
"were brought onthe record and contended that in 
view of s.lofthe Legal Representatives’ Suits Act 
1855, the cause of action didnot survive against of them: 

Held, overruling: the contention, that s. lof that 
Act, was inapplicable to the present suit which was 
in effect to recover property or its value after con- 
version, and thatin any event the cause ofaction 
survived unders. 89, Probate and Administration 
Act, 1881, against the defendants as executors and 
administrators. [ibid.] 

Panna Lal Ghose v: Adjai Coalj Co., Ltd., 101 
Ind. Cas, 62, reversed. 

Appeal against a decree of the High 
Court, Calcutta (Greaves and Mookerji 
JJ,), dated the 30th April, 1996, and 
printed as 101 Ind. Cas. 62, substantially 
varying a decree, dated the 11th September, 
1424, of the Oourt of the Subordinate 
Judge, at Asansol, District Burdwan. 

The suit in which the said decrees were 
passed was brought on 22nd September, 
1919, py the appellant Company for the 
recovery of alleged damages for coal wrong- 
‘fully extracted by defendants Nos. 1 to 6 
(respondents Nos..l to 
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Company's land, for cost of erecting 4 
boundary barrier, and for a permanent 
injunction restraining them from commit- 
ting further trespass. The Oompany claim- 
ed title to the disputed underground and 
coal under leases given to it by the putni- 
dars (lessees) under the proprietor of the 
of Burdwan. 
The original defendant No, 1, Radharaman 
Ghose, died during the pendency: of the 
suit which was revived on the 29th August, - 
1922, against his son and heir, the first 
reBpondent. 

The main questions for determination on 
the appeal to the Privy Council were:— 

l. Whether the Company'hsd proved 
any title to the minerals in dispute, and 
whether it had acquired title thereto under 
its leases from the putnidars. 

Whether, having regard to the pro- 
visions ofs 1 .fthe Legal Representatives’ 
Suits Act, XII of 1055, the suit was 
maintainable against respondents Nos. 1 
to6.  , 

9. Whether the suit was barred by. 
limitation. 

4. Whether the appellant Company were 
entitled to recover the cost of constructing 
an artificial barrier. 

On the llth September, 1994, the Sub- 
ordinate Judge delivered judgment. On 
the question of title to the minerals he 
held that tbe pleadings could not .be con- 
strued to amount to a denial of the putni- 
dar's right to the sub-soil, and consequent- 
ly the question did not arise. He overrul- 
ed the contention of the responaents under 
Act XII of 1855 that the sut. was not 
maintainable against any of the respondents 
for wrongs committed by their predecessors 
more than a year before their respective 
deaths. He relied on Phillips v. Homfray 
(1) and held that the appropriation of the 
coal extracted must be presumed to have 
increased the estate of the deceased 
partners and of the firm Nandi Coal 
Association, and that the respondents must 
therefore, be held liable for wrongs com- 
mitted by their deceased predecessors, He. 
decided the question of limitation in favour 
of the plaintiff-Company and against the 
respondents. He further found that the 
extraction. took place before 1915; that 
there was no fraud or secrecy in extracting 
the coal, but that it was due to inadvertence, 
mistake and confusion of boundaries creat- 
ed by the circumstances of the, case. He 
assessed -damages for extracted coal at 


SU (1885 24 Oh, D. 439; 52 L, J. Oh, 833; 49°, T. 5; 


Rs. 56,018 and the costs for the construction 
ofa barrier at Rs. 18,223 and held that 
the assets of the deceased partners in the 
hands of the respondents and also the 
partnership assets were liable for the same. 
He granted a permanent injunction and gave 
the Company proportionate costs. : 

On the 30th April, 1926, the High Court, 
on appeal, delivered judgment. As to the 
title to the minerals under the lease from 
the putnidars, they were of the opinion that 
the respondents did not intend to raise the 
point and consequently the Company could 
not be blamed for not having attempted to 
prove their lessor's title to the minerals, 
"They held that theland in dispute was 
included in the leases given by the.putni- 
dars; that the Company had a good title 
under the said leases and that the trespass 
commenced sometime after the middle of 
1904 and continued till before the end of 
1915. They did not decide the point under 
Act XII of 1855, but relying upon Phillips 
v. Homfray (1) held that'" 80 far as the 


claim for damages for trespass was Con- - 


cerned the estate of the deceased partners 
must be preaumed to have increased the 
assets of the firm of Nandi Coal Association 
and benefited the estate of the deceased part- 
ners, and the defendants as their heirs and 
legal representatives are liable to the 
extent of the assets including assets of the 
firm received by them." They, however, 
held that the claims for damages and for 
coste of the construction of a barrier were 
barred by limitation. They further held 
that even if the claim for the cost of 
erecting a barrier was not barred by limita- 
tion, the Company was not entitled to it, 
because there was not “any present risk of 
fire, water or foul gas coming to the plaint- 
iff’s colliery from the defendants’ colliery”. 
They finally held that the Oompany was 
entitled to a permanent injunction, and that 
the decree of the Subordinate Judge should 
be set aside with the exception of the 
portion relating to permanent injunction 
and costs. . 

The judgment of the High Court is 
reported in 101 Ind. Oas. 62. 

Messrs, Dunne, K.C., and Hyam,for the 
Appellants. 

Mr. Parikh, for the Respondents. 

T" JUDGMENT: | 

Lord Thankerton.—In_ this action 
which was instituted on the z2nd Septem- 
ber, 1919, the plaintiffs, who are appellants 
in the leading appeal, sue ir. respect.of a 
trespass into their coal mine by the princi- 
pal defendants, who carry on. business 
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under the name of the Nandi Coal Associa~ 
tion, the lessees of an adjacent mine, and 
who are respondents Nos. 1 to 6 in the lead- 
ing appeal. . 

The relief claimed in the action was (1 
an enguiry as to the amount of coal cut an 
taken away by the defendants and damages 
in respect thereof, (2) the cost of construct- 
ing an artificial barrier necessitated by the 
trespass, and (3) an injunction .against 
further tree pass. l : 

The original defendant No. 1 having 
died, the presen & défendant and respondent 
No.l was brought on the record, and on 
the 8th December, 1921, filed an additional 
written statement of defence. Prior to this 
the issues had been adjusted and they were 
not subsequently. amended. In view of.a 
point raised in the additional sratement, 
Andrew Yule & Oompany Limited, the 
present respondents No. 7, were added as 
pro forma defendants, on the application 
of the plaintifis. l 

By decree dated the llth September, 
1994, the Subordinate J udge awarded . to 
the plaintiffs Rs. 56,018 as damages for tho 
coal extracted by the defendants and 
Rs. 18,223 as costs for the construction of the 
barrier against the defendants Nos. 1 to.6 
to theextentof the assets of the deceased 
partners of the defendant firm in. their 
hands (including the assets of the firm) | 
with costs in proportion .to the plaintiffs’ 
success and with interest at 6 per cent, and 
also granted a permanent in} unetion against 
further trespass. 

The defendants 
Gourt in Calcutta, 

led cross-objections on 
of the sums decreed. 

On the 30th April, 1926, the: High Court 
gave judgment affirming the permanent 
injunction, but disallowing the claim for 
damages a8 barred by limitation, and also 
the costs of the barrier on the ground that 
there was no imminent risk. | 

From this judgment the present appeal 
and cross appeal are taken. By the ap peal 
the plaintifis maintain (1) that the claim for 
damages is not barred by limitation, and 
(2) that they are entitled to the cost of the 
barrier. In the cross-appeal defendants 
Nos, 1 to 6 maintain (1) that the plaintiffs 
have not established a title to the coal 
taken, and (2) that the cause of , action does 
not survive against them. l 

. While various defences were raised at 
the. trial,, it is established by concurrent 
findings of the Subordinate Judge, and the 


appealed to the High 
and the plaintiffs also 
the insufficiency 


High Court that the defendants encroached 


| 


l- 
x 
= 


L 


f. 


. ‘ships 


"teg 


during the years 1904 to 1915 and took coal 
to the amount of 18,544 tons and that the 
plaintiffs first became aware of the en- 
croachment in 1919, 

On the question of limitation, their Lord- 
are. of opinion that the point is 


' governed by the decision of this Board in 
: Lewis Pugh Evans Pugh v. Ashutosh Sen (2), 


"a coal encroachment 


case, in which it was 
held that Article 48 of Sch, I of the 


` Indian Limitation Act, 1908, applies to all 


conversions, whether dishonest or not. In 
the present case the Subordinate J udge 
found that the trespass was due to inadvert- 
ence, while the High Oourt held that it 
was due to inadvertence and want of reason- 


“able care, and their Lordships are of 


~ 


opinion that both these views of the con- 
version fall within the terms of Article 48, 


under which the limitation period of three 
.years begins to run when the person hav- 


. first learns in whose 


ing the right to possession of the property 


possession if is, 


Accordingly the present suit was institut- 


ed in: time. 


In considering the claim for the cost of 
constructing ‘a barrier it is necessary to 
bear in mind the present position of the 
workings in the area of encroachment. The 


area is a right-angled triangle, the right 
angle being formed by straight lines on the 


of unwrought 


‘east and south, which are on the true 


boundary between the properties; the 
hypotenuse on the north-west side is an 
irregular line, being the limit of the en- 
croachment workings, which were carried 
on by means of transverse galleries, pillars 
coal being left. According 
to the findings of the Commissioner, which 


"were accepted by the Courts, the area of 


the galleries was 48,603 square feet, and 
that of the pillars 21,192 square feet, while 
the average height of the galleries was 1] 
feet 13 inches less 2 per cent. for hanging 
coal. The width necessary fora barrier ja 
stated to be 20 feet and the nearest point 
of the plaintiffs’ workings is considerably 
further away to the north-west. 

The Subordinate Judge held that there 
was no evidence of "any present risk of fire, 


- water or foul gas coming to the plaintiffs’ 
: colliery from the defendants’ colliery even 


if the plaintiffs. by. working up. to the en- 


"eroachment portion happen to establish 


. ; (2) 1144nd.-Cas. 604; 56 T. A. 93; 8 Pat. 516:-A. L R. 


“Ral 
"4900: L. J9415; 31 Bom. L, R. 702; (1929) A.-L. J. 170; 
:S6 M. L. J,517 (P. O.). | 


1929 P. O. 69; 33 O. W. N. 323; 99 L. W. 449; Ind, 


(1929) P. C. 116; 10 P. L. 1.155: 6 O. W. N. 151. 
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connection between the two mines;" on the 
assumption that the defendants would work 
their colliery properly; but he stated that 
he could not ask the plaintiffs to rely on the 
good sense and competency of the defend- 
ants, nor could he ask the plaintiffs to 
leave a barrier of coal within their land on 
the west of the portion encroached on, for 
the plaintiffs had aright to cut and take the 
pillars on that portion up to the boundary, 
but they could not do so without driving 
a gallery up to the disputed land. The 
learned Judge, therefore, found that the 
defendants’ acts had rendered it necessary 
for the plaintiifs to keep an artificial barrier 
between their mine and the defendants’ 
mine. He further found the plaintiff com- 
pany entitled to erect an artificial barrier 
(if they liked) on the east and south of the 
disputed area and to ask for such price or 
damages as they might be found entitled 
toon that account. He thereafter gave the 


. plaintiffs a decree for Rs. 18,223, being the 


cost of the barrier (Rs, 28,125) less the value 
of the coal (Rs. 9,902) abstracted. by the 


defendants, which the plaintiffs would have 


had to leave as part of a barrier if there had 
been no encroachment and the plaintiffs 
themselves had been working the disputed 
area, such value being already included in 


: the damages awarded by the learned J udge 


for the coal extracted. By the jud gment 
of the High Court on appeal these findin gs 
in favour of the plaintiffs were reversed on 
the ground that, in view of the absence of 
risk as found by the Subordinate J udge, 


the plaintiffs, if they wanted to ensure the 


safety of their own mine, were bound to 
look to themselves for leaving a barrier, 
and that they might still keep such a 
barrier out of the coal that is left between 
the two mines, on the hypotenuse of the 
triangle. In their Lordships’ opinion that 
finding is not justified as it excludes the 
plaintiffs’ right to work out the pillars left 
in the encroachment area. Their Lord ships 
are of opinion that the decree of the Subor- 
dinate Judge on this point should be re- 
stored, as the.piaintiffs are entitled to be 
protected against any possible risk due to 
the defendants having wrongfully pierced 
the margin of coal on the plaintiffs’ side of 
the boundary, which would in ordinary 
course have been left as a barrier, and that 
the plaintiffs are not bound to wait until 
any risk emerges, when it might well be 
too late to construct a barrier. Further, 
it: may be at least doubtful whether, on the 
subsequent emergence of such risk, it will 
then be open to the plaintiff to recover the 
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, cost from the defendants. While it might 
have been more logical to have deducted 
the value of the coal which would have had 
` to be left from the amount of the damages 
for coal abstracted and not from the cost 
` of construction of the barrier, their Lord- 

` ships are not disposed to disturb the course 
adopted by the Subordinate Judge. 

There remain the two questions raised 

‘by defendants Nos. 1 to 6 in the cross- 
appeal, of which the first relates to the 


plaintiffs’ title, on this question their Lord- 


ships agree with the conclusion of both the 
Courts below, viz.,that the question whe- 
ther the putnidars, from whom the plaint- 
iffs hold their leases, had themselves? any 

. title to the minerals was not raised by the 
written statements or by the issues in the 
suit, and cannot be raised at this stage of 
the suit. 

As regards the contention that the cause of 
action does not survive against any of the 
defendants Nos. 1 to 6, their Lordships are 
of opinion that 8. of Act XII of 1855 does 
not apply to the present case which seeks 

io recover property or its value after con- 
version, and that in any event, the cause of 
„action survives under section 89 of the Pro- 
bate and Administration Act, Act V of 1881, 
. Which applies to Hindus, against executors 
and administrators, and that in effect these 
defendants’ objection is on the ground of 
misjoinder—an objection which comes too 
late in view of O. I, r. 13 of the Civil Pro- 
‘cedure Code, Act V of 1908. Their Lord- 
ships are, therefore, of opinion that the 
appeal should be sustained, and the decree 
of the Subordinate Judge restored, with 
costs to the appellants in the High Court 
and before this Board, and that the cross- 
appeal should be dismissed with costs. 
"Their Lordships will humbly advise His 
. Majesty accordingly. 
X. J. R. | Appeal allowed. 
Solicitors for the Appeilants :—Messrs. 
Sanderson Lee & Co. 
Solicitors for the Respondents :—Messrs. 
T.-L, Wilson & Co. 


PRIVY COUNCIL. 

APPEAL FROM THE ÜOURT OF APPEAL 
FEDERATED MALY STATES. 
February 18, 19298. 

Prsent :—Lord Chancellor, Lord Darling 

and Sir Charles Sargant. 
K. T. GANAPATHY PILLAY— APPELLANT 
versus 


 ALAMALOO AND ANOTHER— RESPONDENT. 
` Hindu Law—Will—Construction—Vested andin- 
defeasible interest—Vested but -defeasible interest — 
Defeasance clauses Direction fer accumulation. for 
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21 years~—Gift to son of share~-Gifi over to grand- 
sons of ‘share to which such son would have been en- 
titled had he survived such period of 21 years’ —N ature 
of share taken by grandsons. 

A testator, after giving directions for. the sale, 
conversion and investment of his real and personal 
estate and constituting thereout a residuary ‘trust 
fund and after directing that for a period of 21 years 
after his death, the residuo of the income of the 
trust funds after certain payments should be accumu-" 
lated, made a final direction and bequest as follows: 
“And I direct my -trustees on the expiration of 
twenty-one years after the date of my death to 
divide my trust funds into fiveshares and to pay one 
of such shares to my said wife and such share shall 
be held to vest in her at the dateof mydeath and 
to pay 'one other of such shares to each of my said 
sons and in theevent of any’ such son of mine. 
dying before the expiration of sueh period oftwenty- 
one years leaving child or children him surviving, 
sueh child or children, and if more than one, 
equally between them, shalltake the share to which 
sueh son of mine would have been entitled if he 
had survived such period of twenty-one years, and 
in default of issue of any son the share .of such son 
shall be payable to the surviving sons, equally be- 
iween them subject to such provision as my trustees 
shall think fit in their absolute discretion: to make 
for the surviving widow of any son." i 

Held, (1) that the widow's interest in her one-fifth 
though postponed in ‘possession for twenty-one 
years, was immediately vested and was indefeasible ; 
[p 730, eol. 1.] 

(2) that the interest ofeach ofthe sons in his one- 
fifth was also immediately, though not indefeasibly, 
vested, and the subseqnent alternative gifts operated 
only by way of divesting that vested gift in certain 
events; [p. 730, cols. 1 & 2. 

(3) that the gift to the children ofa deceased son 
was of that son'seriginal share only and not of the 
share to which he would have been entitled by 
possible survivorship had he survived the period of 
[p. 730, col 2. ` 

In re Hunter's Trusts (1), distinguished. 

It is contrary to principles to construe the reason- 
ably clear words ina Will by the light. of the con- 
struction ġiven to somewhat similar provisions in 
other Wills. [p. 731,'col 1.] E 

Seale v. Rawlins (2), followed. 


Appeal from a decision of the Court of 
Appeal of the Federated Malay States (State 
of Selangor). 

Mr. J. F. W. Galbraith, K. C.-an 
Sir A. Underhill, for the Appellant. 

Messrs. H F Greenland, C. E. E, Jenkins, 
K.C. and H.B. Bramad, for the Respondents, 

JUDGMENT. 

Sir Charles Sargant.—This ap- 
peal concerns the distribucion of. the resi- 
duary trust funds held under the- Will 
dated May 20, 1898, of a testator,-K. Tam- 
boosamy Pillay, who died inthe year. 1902. 
By that Will, after giving directions for the 
sale, conversion and investment of his real, . 
and personal estate and constituting there- 
out aresiduary trust fund (therein called 
the trust funds), the testator directed that 
for a period of 21 yearsafter his death cer- 
tain shares or parts only of theincome of the 
trust funds should be. paid and: applied.as 
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therein mentioned, and the residue of the 
income of the trust funds should be ac- 
Cumulated by investing the same and the 
resulting income thereof to the intent that 
such aceumulation should be added to and 
form part ofthe corpus of the trust funde. 


. And after certain [further directions not 
- material to be here stated the testator made 


` a final direction and bequest in the terms 


following, that is to say :— 
“And I direct my trustees on the expira- 
tion of twenty-one years after the date of 
ray death to divide my trust funds into five 
shares and to pay one of such shares to my 


said wife and such share shall be held to 


- vest in her at the date of my death. and to 


pay one otherof such shares to each of my 
said sons Parimanum, Komarasamy, Mootoo- 
samy also called Ratanam, and Ganapathy 
and in tbe event of any such son’ of mine 
dying before the expiration of such period 
of twenty-one years leaving childor child- 
ren him surviving, such child or children 
and if more than one, equally between them, 


- shall take the share to which such son of 


mine would have been entitled if he had 
survived such period of twenty-one years 
and-in default of issue of any son the share 
of such son shall be payable to the surviv- 
ing sons equally between them subject to 


Such provision as my trustees shall think fit 


in their absolute discretion to make for the 
surviving widow of any son". 

The generallegal character of the inter- 
ests created by these words of gift is rea- 
sonably clear. The widow's interest in her 


one-fifth, though postponed in possession 
for 21 years, is immediately vested and is 


indefeasible. On the other hand, the simi- 
larly postponed interest of each of the sons 
in his one fifth is also immediately, though 
not indefeasibly, vested and is liable to be 
divested and given over should he die before 
the expiration of the term of 21 years from 
the testator’s death ; and in that case two 
alternative and mutually exclusive events 
are considered and provided for in some- 
what loose language. In the first’ event, 
namely, of his death, leaving a child or 
children him surviving, the share he would 
have been entitled to had he survived is 
given to such child or children. In the 
second event, namely, of his death without 
leaving issue (it is fortunately unnecessary 
to construe this word) his share is given to 
the surviving sons. 

In the arguments and to some extent in 
the judgments in the Courts of the Federat- 
ed Malay States expressions have been 
used which imply orsuggest that the in- 
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terests of the sons were not vested till thé 
expiration of the term of 21 years, and also 
that the case was one in which ordinary 
questions of accruer have to be considered 
In their Lordships’ view neither of these 
implications nor suggestions is correct, 
The terms of the original gift to the sons 
is such as to create a plain vested gift, and 
the subsequent alternative gifts operate by 
way of divesting in certain events that 
vested gift, On the other hand, though the 
original gift to each son of his share is 
vested, there is not prior to the expiration 
of the term of 21 years any ‘intermediate 
gift over as between the sons or their issue 
of the shares of sons dying successively 
within the period, such as would or 
might involve the ordinary problems as to 
accruer and the ultimate destination of 
accrued shares. The position of each son 
as to survivorship or as to prior death either 
with or without leaving issue has to be 
considered at one definite date and one date 
only, namely, the expiration of the fixed - 
period of 21 years from the testator's 
death. | 
This view of the case was not seriously 
contested by Mr. Jenkins in his able argu- 
ment for the respondent Tamboosamy; but 
he urged with a.good dealof force that the 
gift to the children of a deceased son was 
not of that son's original share only, but 
ofthe share to which he would have been 
entitled had he survived the period of 
21 years; and he contended that, in consi- 
dering what the son would have been en- 
titled to in that event, the Oourt should 
have regard to thesubsequent hypothetical 
enlargement of the son’s share by possible 
survivorship. But, when carefully examined 
this contention is more plausible than 
sound, and appears to amount to an attempt 
th combine the result of two mutually ex- 


elusive, alternatives and to take away 
from a surviving son in favour of 
his nephews or nieces a part of 


the share of a deceased and childless 
brother which, under the second alterna- 
tive gift, is given in its entirety to the sur- 
Viving son. Itseems impossible to do this 
without contradicting to this extent the 
second alternative gift, and the only way of 
avoiding such a contradiction,and yet arriv- 
ing at the result advocated by Mr. Jenkins, 
would be to read the phrase ‘surviving 
sons’ as meaning surviving by them- 
selves or by their issue. Such a con- 
struction would be contrary to well-estab- 
lished principles, and, indeed was not press» 
ed for - the respondent Tamboosamy, 
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The case of Re Hunter's Trusts (1) was re- 
lied on for the respondent and has some re- 
semblance to the present case. But the 
decision there does not rest on or lay down 
any rule or principle of general construction 
and depends soley on the particular langu- 
age of the Will there in question. And to 
construe the reasonably clear words in the 
present; Will by the light of the construction 
given tothe somewhat similar provisions in 
that Will would be to offend against the 
principle clearly laid down in Seale v. 
Rawlins (2) and in many other cases. The 
present Willis one in which very little, if 
any, assistance is to be derived from the 
interpretation of other Wills. 

It may be added that the hypothetical 
character of the phrase “ the share to which 
such son of miae would have been entitled 
had he survived such period of 21 years” 
is . sufficiently 
the words: of contingency as referring to the 
possibility of the failure of the son to live to 
obtain the personal enjoyment of his share. 

For the foregoing reasons their Lordships 
are compelled with respect to differ from 
the conclusions both of the Ohief Justice 

.and ofthe Court of Appeal, and to hold 
that, on the true construction of the Will in 
question, on the expiration of the period of 
21 years from the death of the testator, 
the appellant Ganapathy Pillay took, in 
addition to. his original fifth share of the 
residuary trust funds called in the Will “my 
. trust funds,” the entirety of the original 

-fifth share of his brother Ratanam, deceased, 
that K. T. Achikannu (since deceased) took 
the original fifth share of her father, K T. 
Komarasamy Pillay, and that the respondent 
P. Tamboosamy took the original fifth share" 
of his father Parimanum. 

In discharging the order of the Ohief 
Justice some difficulty would appear at first 
sight to arise from a part ofthat order being 
expressed to be made by consent, namely, 
that the respondent P. Tamboosamy and 
the appellant were each entitled to one-half 
of the estate of K. T. Achikannu, being one- 
fifth of the trust funds. It was afterwards 
pointed out by Acton, J. in his judgment 
that this, though wrong in point of form, 
- made no difference in substance because 
though on the view then taken Achikannu 
was strictly entitled to one-fifth plus one- 
fifteenthof the trust funds, and theappellant 
and the respondent P. Tamboosamy were 
strictly entitled to one-fifth and one-fifteenth 
each only of the trust funds, yet this was 

(1).(1866) 1 Eq. 20: tt 

(2) (1892) A. O. 342; 51 L, J. Oh, 421;.66-L. T. 542.7 


"^ OBe8NG OBUCE 9. REX, 


satisfied by considering 


731 
put right in substance by the fact that the 
appellant and the iast-named respondent 
became entitled between them to the estate 
of Achikannu on her subsequent death. 
On the decision now being given the share 
of Achikannu was, in fact and apart from 
consent, that which it is stated to bein 
the order of September 8, 1927, namely, 
one fifth, and as that fact will be indepen- 
dently stated in the order of His Majesty 
in Council, it seems desirable to strike out 
from the order of the Chief Justice. the 
similar declaration expressed to be by 
consent, 

In the result the order of the Ohief 
Justice should be discharged except so far 
as it directs the taxation and payment of 
coste; the whole of the order of the Oourt 
of Appeal should also be discharged; a 


declaration. should be substituted as to 
construction to the effect hereinbefore 
stated. The costs of the respondent 


Alamaloo as between solicitor and client 
and those of the appellant and the respond- 
ent P. Tamboosamy as between party 
and party, both of the appeal to the Oourt 
of Appeal and of the appeal here, -should 
be paid out of the four-fifths of the estate 
other than the fifth bequeathed to the 
respondent Alamaloo and the respondent 
P. Tamboosamy should re-pay to the appel- 
lant any costs paid by the latter under 
the order of the Court of appeal. Their 
Lerdships wil humbly advise His Majesty 
aecordingly. 

A. Order accordingly. 

Solicitors for the Appellant: —Messrs. 
Whites & Co, ; 

Solicitors for the Respondent:—Messrs. 
Nisbet, Drew Loughborongh, Gush, Phillivs, 
Waltons and Williams. 


PRIVY COUNCIL. 
AÁPPEAL FxOM THE CourT OF APPEAL OF 
British CoLumptla. 

November 25, 1929, 
Present:—-Lord Uhancellor, Lord 
Merrivale, Lord Atkin, Lord Thankerton 
and Lord Russell of Killowen. 
OHUNG OHUOK-APPZLLANT 
versus 
REX— RESPONDENT. 

Privy Council—Special leave to appeal in.criminal 
cases—Practice-—Interpretation of Statutes—'Sentence', 
‘decision, meanings of—British Columbia Court -of 
Appeal—Power to grant leave’ to appeal in criminal 
case. ` 

It is very difficult to induce the Judicial. Committees 
to advise the granting of special leave to appeal in 
a criminal case. [p. 736, col. 2.] e 

Nadan v. Reg. <1), followed. bd 
— The Ogurb-of Appeal -of British -Columbie has ag 
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right to give leave to appeal to the Privy Council 
“in a criminal case. [p 730, col. 2.] 
Although the word “sentence” 
"of some people is peculiarly appropriate to 
criminal cases and is chiefly heard in criminal trials, 
there is a great difference between a verdict and a 
sentence. [p. 735, col. 2.] 
Obiter.— he word ‘decision,’ standing merely by 
.itgelf might be sufficient to cover a decision either 
_ina civil or in a criminal ease. [p. 736, col. 1.] 


Messrs, H. S. Wood, K. C., and C. F R. 
, Pincott, (Oanadian Bar), for the Appellants. 


^"^ Messrs. Harold B. Robertson, K. C., 
(Oanadian Bar) and Theobald Matthew, for 
Respondent. 


Messrs. H. P. Macmillan, K. C., Rubert 
Hull and F P. Tarcol, for the Attorney- 
"General of Canada. i 


JUDGMENT. 

Lord Chancellor.—Tbese are con- 
.golidated appeals iroma judgment of the 
Court of Appeal of British Columbia, and 
they arise out of the prosecutions institut- 
‘ed against the appellante for offences 
.against the Produce Marketing Act 
(Statutes of British Columbia, 1926 27, 
Chap. 54), as amended by the Produce 
Marketing Act Amendment “Act (Statutes of 
British Columbia, 1928, Chap. 39), and cer- 
tain regulationsjand orders made thereunder. 
The appeals are brought in pursuance of 
leave granted to the appellants by the 
Oourt of Appeal of British Columbia. 
Though the  proceedings.in the Courts 
below were somewhat different in form, 
.both appeals raise the same point for 
decision here. The appellant in the first 
appeal, Obung Chuck, who resided and 
grew potatoes within the area in question 
in 1928, was charged on the 8th August, 
1928. with unlawfully marketing potatoes 
on the 29th June, 1928, within British 
Columbia without the written permis- 
sion oof the Mainland Potato Com- 
mittee and was convicted and fined $10, 
and in- default of payment; one month's 
imprisonment. The appellant applied by 
way of habeas corpus and writ of certiorari 
for his discharge from custody, alieging 
that the said Produce Marketing Act was 
ultra viresof the Legislature of the Province 
vof British: Columbia, fer certain reasons 
- which. for the moment need not, be set 
"forth. Onthe27th August,1928, Mr. Justice 
Murphy dismissed the appellant's applica- 
. tion, holding that the Statute in question 
: did not- infringe upon. the powers-of -the 
Dominion Parliament under heads (2) and 
- (27), of 8.91. of the British. North: America 


x 


in the minds 
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Act nor upon 8:498 of the Criminal Code, 
Revised Statutes of Canada, 1927, Chap. 
36, and, further, holding that if the 
Statute did infringe upon s. 498 this 
section was ultra vires ot the Dominion 
Parliament. It is unnecess?ry to discuss in 
detail the circumstances giving rise to the 
second appeal. Ths appeals—which have 
been consolidated—raise the same point. 

The apoellant, Chung Chuck, appealed 
to the Court of Appeal, and on the 8th 
January, 1429, the apoeal was unanimously 
dismissed. In Wong Kit's case, the ap- 
pellant’s acquittal by the Police Magistrate 
having been upheld by the Supreme Court, 
the Crown was theappellant in the Court 
of Appeal, and that app:al was allowed. 

As already stated, the Court of Appeal 
granted leave to the appellant in both 
cases to appeal to His Maje-ty in Council. 
The Attorney General of the Province of 
British Oolumbia put in a petition in 
which hedenie : thecompeten-y of the Court 
of Appealto give leave Hesays in para. 
l:of his petition: “That your petitic ner 
respectfully submits that the conviction 
ofthe appellant by the said stipendiary 
Magistrate on thesaid 8th day of August, 
1928, was a conviction in a criminal case 
in respect of a breach of a Statute passed 
by the Legislature of the Province of 
British Oolumb.a." Then he cites the 
case of Nadan v Reg. (!) and says :—“ It 
was held by the Lords of the Judicial 
Committee of the Privy Council that such 
a conviction was within s. 1025 of the 
Canadian Criminal Code, Revised Statutes 
of Canada, 1906, Ohap. 146." Then he 
says in para. 14:—" That the said s 1025 
of the Canadian Oriminal Code provides 
enter alia as follows: “No appeal shall 
be brought in any criminal case from 
any judgment or order of any Court in 
Oanada to any Oourt of Appeal or authority 
by which in the United Kingdom appeals 
or petitions to His Hajesty in Council 
may be heard." Then hesubmits that by 
reason of the matters set forth in the 
paragraphs referred to, the Court of Appeal 
of British, Columbia had no jurisdiction to 
make the order under which they gave 
loave to appeal. That particular con- 
tention is supported by the Attorney-Gene- 
ral of the Dominion of Oanada anda pre- 


liminary objection is taken that these 
appeals are not -competent because 
the Court of Appeal of British 


Columbia had no power to give leave to 


(1) (1926) A. O. 482; 95 L. J. P.-O.. 114; 1341. T. 
706; 28 Cox. O. 0,167; 42 T, L, R356. .2 000, 
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appéal. In those circumstances it is in- 
cumbent upon the appellants to show two - 
things, and they took two points. First of 
all they say: “This matter was nota 
criminal matter at all,and; therefore, wehave 
a right to appeal, it being a civil matter, or 
at any rate, not a criminal matter,” and 
secondly: “Even if it is a criminal matter ` 
still under the Order in Council of the 23rd ` 
January, 1911; the Oourt of Appeal of 
British Columbia had power to give us leave 
to appeal and we are entitled to prosecute 
the appeal." 

With regard to the first point, was this a 
criminal matter, the relevant section of the 


(78. 
in which they, therefore; had a right to^ 
appeal, fails. ~ | | 

The next point to be considered is whe- 
ther Mr. Wood has shown that it is com- 
petent for the Oourt-of Appeal of British 
Columbia to have given leave to appeal. He 
quite rightly. points out that in the petition 
of the learned Attorney-General ‘for the’ 
Province of British Oolumbia, supported, 
as it was, by the learned Attorney General: 
for the Dominion of Canada, s. lUz5 of the: 
Canadian Criminal Code is reliéd upon, and ` 
Nadan's case (1) is cited, but the view 
which their Lordships take of the present 
circumstances: renders it 


Act in question, which is'' An Act respect- 


ing the Marketing of Fruit and other Pro- 


duce," i8 8. 20, which provides :— 


““ Every shippper guilty of an offence: 


against this Act shall on summary convic- 


tion, be liable if an individual, to a penalty 


not exceeding $1,000 or to imprisonment for 
& term not exceeding one year and if & cor- 
poration to & fine not exceeding $10,008, 


and:every. other: person guilty of an offence. 


against this Act shall be liable on summary 


conviction to a fine not exceeding $1,000." ~ 


. Arsan offence under s. 20 and the pro- 
‘ceedings consequent upon the offence crimi- 


nal matters? . [t appears to their Lord- 


ships that they are criminal matters, The 
section speaks about an offence punishable 
on summary convietion, exposing an: indi- 
vidual who has been found guilty of an 
offence not only to a fine but to imprison- 
ment, and in this respect it does not differ 
from the facts in Nadan v, Reg.(l) where 
Viscount Cave, then Lord: Chancellor, in 
giving jucgment in a similar matter, said at 
page 43y* of the report :— | 


` "[t was argued. on behalf of the appellant’ 


that neither of these appeals was: brought 
ima ‘criminal casé ` within the meaning of 
the above section;. but in their Lord- 
ships’ opinion this &a1gument cannot prevail: 
In each of the cases the appellant was 
charged with an offence against the publie 
law and a sentence of imprisonment could 
be and was imposed." | MN, 
The partieular law in question in that 
case was not a law ofthis particular pro- 
vince ; it was a law of the Province of 
Alberta; but the reasoning is the same, and 
it appears to their Lordships that the 
first point made by Mr. Wood, Counsel- for 
. the appellants, namely, that this was not a 
criminal matter, but was a civil matter, 
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‘appeal to Her Majesty 
" successors in her or their 
^ rom. any final judgment, decree; order OF 


| unnecessary for 
them to go into those points: or into any’ 
question as a conflict between the Dominio 
and the Provincial Legislatures in- respect 
of that section. As already stated it is for 
Mr. Wood to satisfy the Board thatit is com- 
petent for him to appeal, that is to say, that 
it was competent forthe Court -of Appeal 
of British Columbia to give the leave to 
appeal in question. The way in which he 
seeks to show that, is by citing the Order 
in Council to which’ reference has ‘been 
made. ' That. Order in- Council: was passed 
in pursuance of the Privy Council] ‘Act of 
1844, which providesthat:— = ="  -.- 
- "It shall be competent to ‘Her Majesty by 
any order or orders that: may from iimoeto 
time for that purpose be made, with the: ad- 
vice of Her Privy Council, to provide for the 
admission of any appealor appeals to Her 
Majesty in Council from any".  .- 
Attention is called to these words :- 
“Judgments; sentences, decrees or orders 
of any Oourt of: Justice within any British 
colony or possession abroad, although such 
Court shall not be a Court of Error or Court 
of Appeal within such colony or possession," 
^ Their Lordships pause for a: moment 
to observe that the word “decision” “jg 
not one of the words used in that section 
The words are “judgments,- sentences. 
decrees or orders of any Court of J ustice,” 
By an Order in Council referring to 
British “Columbia,: passed on’ the 9th 
July, 188/, not the present- Order in 
Council, but the one which preceded it, it 
is gi — ae ie 
"Whereas it is expedient that "provi; 
should be made by this Order lo eaba 
parties to appeal from the decisions of the 


ides DECR Ape 


said Supreme Court of British Columbia 


to her Majesty’ in Council, it is hereby ' 

ordered (1) Any. person or persons mae 
"ber heirs and 

Privy Gouneij 
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sentence of the said Supreme Court of 
British Columbia in such manner, within 
guch time and under and subject to such 
rules, regulations and limitations as are 
hereinafter mentioned ; 

That is to say: 

‘In case any such judgment, decree, 
order or sentence’ " 

Again, their Lordships pause here for a 
moment to point out that the word “deci- 
sion” is not used in the ‘operative part, 
although it is used in the recital. 

——'''ghall be given or pronounced for 
or in respect of any sum or matter at 
issue above the amountor value of £300 
sterling or in case such judgment, decree, 
order or sentence shall involve directly 
or indirectly, any claim, demand or question 
to or respecting property or any civil 
right amounting to or of the value of £300 
sterling, the person or persons feel- 
ing aggrieved. by any such judgment 
decree, order or sentence may within four- 
teen days next after the same shall have 
been pronounced, made or given apply 
to the said Oourt by motion or petition 
for leave to appeal therefrom to Her 
Majesty.’ " 

That ‘being the position of affairs on 
and after the 12th July, 1857, a subse- 
quent Order in Council was passed, which 
is the Order in Oouncil to be interpreted 
in the present case, on the 23rd January, 
1911. As to that Mr. Wood's contention is as 
follows: | He says, after the passing of the 
last recited Order in Oouncil, an Act was 
passed in British Columbia constituting 
the Oourt of Appeal, that is, the Act of 
1907 of the Statutes of the Province of 
British Oolumbia, Ohap. 10, which 
provides in 8.6: “The Court of Appeal 
hereby constituted shall be a superior 
Court of Record. .. And without restrict- 
“ing the generality of the foregoing an 
appeal shall lie to the Court of Appeal," 
then “(4) from every decision of the 
Supreme Court ora Judge thereof ... in 
any of the following matters or in any 
proceeding in connection with them or any 
of them " ; then (e) is: “Oase stated under 
the ‘Summary Convictions Act," Then by 
8. 8itis provided: “For all the purposes 
of and incidental to the hearing and 
determination of any matter within its 
jurisdiction and the amendment, execution 
and enforcement of any judgment or order, 
and for the purpose of every other authori- 
ty expreesedly or impliedly given to the 


Court of Appeal by this Act, the Court: of. 


Appeal shall have the power, authority and 


= OHWNG ONUGK V. REX; 


123 I. O. 1930 


jurisdiction vested in the Supreme- Court," - 
The way in which Mr. Wood uses that Act 
is this. He says the word “decision” there 
evidently refers to a case stated under the 
Summary Convictions Act, and, therefore, 
the meaning of the word “decision"— 
putting his argument  generally— will 
embrace or will include a criminal cause or 
matter. 

Their Lordships now come to the section . 
of the new Order in Council itself. It Bays, 
subject to the provisions of these rules an 
appeal shall lie in certain cases which are 
set out in (a) and (b) of s. 2,and it is 
necessary to read both of these ; (a) is :— 

"As of right from any final judgment of 
the Court where the matterin dispute on 
the appeal amounts to or is ofthe value of 
£500 sterling or upwards,or where the 
appeal involves directly or indirectly some 
claim or question to or respecting property 
or some civil right amounting to or of the 
value of £500 sterling or upwards," 

It is not contended that a criminal 
matter is provided for ins.2(a), but Mr. 
Wood's point is it is provided for in s. 2 (b), 
which says : < 

“Subject to the provisions of these rules 
&n appealshalllie at the discretion of the 
Court" which Mr. Wood says has happened 
in this case ; he says that the discretion . of 
the Court of Appeal of British Columbia 
has been exercised in ‘his favour 
"from any other judgment of the Court 
whether final or interlocutory, if in the 
opinion of the Court the question involved 
in the appeal is one which by reason of its 
great general or public importance or 
otherwise, ought to be submitted to His 
Majesty in Oouncil,for decision." 

“That,” says Mr. Wood, in my charter ; 
the Oourt of. Appeal of British Columbia 
was entitled under s. 2 (b) to give me leave 
to appeal ; they did give me leave to appeal, 
and, therefore, the preliminary objection 
ought to fail." 

Their Lordships have been assisted by 
learned Counsel on all sides, Mr. Wood, Mr, 
Macmillan and Mr. Robertson, by being 
referred to a number of cases, but in the 
view that they take of the cases it is hardly 
necessary for them to go into them at any 
length, and they do not propose to do go. 
The first case cited was Canadian Pacific 
Wine Company v. Tuley (2) which decided 
that tbe British Oolumbia Prohibition Act . 
of 1916 and the Summary Convictions Act 
ef 1915 were both valid and within the 


(2) 1921) 24, 0,417; 90 L, J. P,Q, 23537 T. Ir 
Re 944, e 
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competence of the Legislature of British. 


Columbia The next case cited was Reg. v. 
Nat Bell Liquors (3) where their Lordships 
think Mr. Macmillan was rightin saying 
that the Board decided towards the close of 
the judgment delivered by Lord Sumner 
that there was a part of the Criminal Law 
which was within the competence of the 
Provincial Legislature. Finally there was 
the case of Nadan v. Reg. (1) where it 
was held that s. 1025 of the Criminal Oode 
of Canada did not exclude the prerogative 
of the Crown to give leave to appeal. 

None of those cases really touched the 
point which their Lordships have to decide, 
which is a very short one, thatis to say, 
does s. 2 (b) of the Order in Council: of the 
23rd January, 19:1, give the authority to 
the Court of Appeal which Mr. Wood claims 
that it does give? 

First of all it is necessary to look at the 
recital to the Order in Council to seé 
whether any. hint can be derived from that. 
It appears rather as if Mr. Wood’ would 
have to contend that the Order in Council 
of 1911 goes further than the Order in 
Council of 1857, but in the recital it is 
said :— 

“And whereas it is expedient, with a view 
to equalising as far asmay be the condi- 
tions under which His Majesty's subjects 
in the British Dominions beyond the seas 
shall have a right of appeal to His Majesty 
in Council and to promoting uniformity in 
the practice and procedure in all such 
appeals, that the rules regarding appeals 
from the said Supreme Court contained in 
the said Order in Council should be revoked 
and provision should be made for appeals 
from the said Court of Appeal to His 
Majesty in Council.” 

That appears from the recital to be an 
Order in Council dealing with practice and 
procedure and to unify the practice and 


procedure, as it says,in the British Domi- | 


nions beyond the seas, and, ifthat is right, 
it would be arather strong thing to give an 
interpretation to that Order in Council 
under which the new Order in Council, 
purporting to unify the practice, should in 
addition to that confer fresh rights. 

But Mr. Wood's argument proceeds in 
this way. He says there aretwo words in 
the definition of “judgment” which are in 
his favour. It will be recollected the words 
are “Subject to the provisions of these rules 
an appeal‘shall lie as of right from any final 


judgment. of the Court” or “at the discre- 


- (3) (1922) 2 A. O. 128; 91 L. J, P. 0; 146; 127 L. T. 
437; 38 T, L, R, 541. | | 
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tion of the Court from any other, judgment, - 
order, 


sentence or decision. Their. Lordships 
think when Mr. Wood made his first 


submission with regard to the word 
“sentence” he rather relied upon the 
fact that the word ‘sentence’ was 


@ word which was appropriate to some 


procedure in criminal law, but when he 
replied to Mr. Macmillan he did not put 
his case quite as high as that, nor, indeed, 
could he have done so. Although the word 
“sentence” no doubt in the minds ofsome 
people is peculiarly appropriate to crimi- 
nal cases and is chiefly heard in criminal 
trials, there is a great difference between 
a verdict and a sentence and it. would be 
very strange if leave to appeal was to be 
given only against a sentence, and not 
against a conviction. As has been pointed 
out inthe courseof the argument, "sentence" 
is a well-known word in Common Law, and 
their Lordships do not think the word 
“sentence” carried Mr. Wood the distance 


he would like to he. carried;- so as 
to give the right ‘to give leave to 
appeal in a criminal, case, With 


. regard to the word “decision,” Mr. Wood 


says that is the word used in the Act which 
constitutes the Court of Appeal of British 
Columbia and includes reference to matters 
under the Summary Convictions Act, but 
it does notseem to their Lordships, having 
regard to the whole of the legislation, that 
any serious argument can be built upon 
that foundation. It has already been point- 
edout how the word “decision”: is used. 
Sometimes it is used in the recital as it 
was used in the recital to the first of the 
two Orders in Council; it is not in the 
original Act of Parliament, it is not.in the 
operative. words of the first Order in 
Council, and, although it might. be said. 
that the word "decision," if itstood alone, 
might possibly embrace matters both of 
civil and of criminal law, the word ‘“deci- 
sion” is not used.alone here. One cannot 
take one word out of the Order in Council 
and say it may include criminal law; one 
must look at the whole of the Order 
in Council itself. It being perfectly 
clear that s: 2 (a) refers to civil maítére, 
when wecome to s. 2 (b) the words are: 
“Subject to the provisions of these rules 
an appeal shall lie at the discretion of the 
Court,” from any other judgment, and it 
looks as if the word “other” refers and 
relates back to the same sort of judgments 
as those which are referred to in s. 2 (a), 
that is. ta, Bay, & judgment ;'whefe the 
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value of £5.0 sterling or upwards"—that 


is clearly not a criminal matter—“or where. 


the appeal. involves directly or indirect- 


ly some claim or question to or 
respecting property or some civil 
right," The words can be satisfied in this 


way. lt may well be contended in normal 
cases there is to be no appeal and no leave 
toappeal where the matter in dispute is 
under £500, but there may be some case 
in the nature of a.test action- where, 
although the value of the question involved 
is a few shillings or a few pounds. only, it 
may involve many -thousands of pounds 
over the whole of the province. Section 2 
(b) would involve a case like that. Finally 
if one looks through the Order in Council 
itself one sees there a great number of 
provisions for the purpose of dealing 
with cases where leave to appeal is. given 
which are entirely appropriate in civil 
matters and not only not appropriate in 
criminal matters but. criminal matters do 
not appear. to be provided for if they are 
included within the word "decision." Take, 
for example, s. 6 of the Order in Council. 
It is pointed out by- Mr. Macmillan that it 
provides for a stay of execution which is 
entirely appropriate in a civil case, if leave 
is given to appeal, but it is not appropriate 
nor: indeed is there any provision made 
as to what is to happen to a man who has 
been sent to prison and special leave is given 
to him to appeal to His Majesty in Oouncil, 


To sam up: (l) - Although the word: 


“decision” standing merely by itself might 
be sufficient to ‘cover a decision either ina 
civil or in a criminal case, the word does 
not stand by itself but is in an Order in 
Qouneil containing a number of other pro- 
visions working out the procedure; (2) the 
Order in: Council itself recites that it is 
passed for the promotion of uniformity 
in practice and procedure of all such 
appeals, and one would: not expect to find 
it conferring new rights of appeal when it 
only purports to deal with practice and pro- 
cedure in appeals; (3) the way in which s, 2 
is drafted, first of all in (a), where it mere- 
ly relates to civil cases, and in (b), where it 
says that there is an appeal at the discretion 
of the Court from any other judgment, again 
points to the fact that 2 (b) is simply refer- 
ring to the same class of case ag 2 (a), name- 


ly, to civil cases and not to c;iiminal cases. 


In those cricumstances their Lordships 
have arrived at the conclusion that Mr. 
Wood has not made out either of his points. 
He has pot made out point (D, that this 


OHUNG OHUOK;¥,-REX. » 
matter in dispute amounts to or is of the. 
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is nota criminal matter. Their -Lordships- 
think it .is a criminal matter. He has not 
made out point (2), that the Order in Ooun-_ 
cil of the 23rd January, 1911, gave a righi 
to the Court of Appeal to give leave to 
appeal in criminal matters, In the result 
the preliminary objection succeeds, not,: 
indeed, for the reasons already given, upon 
the point which is in the petition of the. 
learned Attorney-General of British Colum-. 
bia, supported by the learned Attorney-- 
General of Canada, but upon the point that 

Mr. Wood has not satisfied their Lordships . 
that it is a civil matter or that there was a 

right in the Court of Appeal of British. 
Columbia to give leave to appeal in a erimi- 
nal case. That being so, it is unnecessary. 
to proceed with the hearing of the appeal, 

the preliminary objection being a good one. 
which must prevail, 

At the last moment Mr. Wood detailed 
to their Lordships the great importance of. 
this case, and he told them, and they. 
entirely accept his statement that there is 
a number of matters in British Columbia 
which are depending upon the decision in. 
this case, and he asks whether their Lord-. 
ships could not here and now advise His. 
Majesty to grant him special leave to appeal. ` 


- In their Lordships’ opinion that would be. 


a very inconvenient course, and. they. do. 
not think it would be right to, accede to it.. 
It must be remembered that their Lordships 
have decided that this isa criminal matter. 
They do not wish in any way to decidea 
question which has only been mentioned at 
the last moment and upon which they. 
have not heard the respondent. Their 
Lordships would, however, point out with-. 
out in any wayiprejudging or discounten-. 
ancing any further steps which the parties 
may desire to take, that the final words in 
the report of the case of Nadan v. Reg. 
(1) will make it very difficult to induce 
this Board to advise the granting of 


special leave to appeal in a criminal case. 


In the result, in their Lordships’ opinion, 
the preliminary objection succeeds, and 
they will accordingly -humbly advise 
His Majesty that both appeals ought to 
be dismissed; but, the respondents and the 
intervener not asking for them, without 
costs, l 

A. Appeal dismissed, 

Solicitors for the Appellant :—Messrs. 
Blake and Redden, 

Solicitors for 
Gand, Lyel & Co. , 

Solicitors for., the Attorney Genaral of 
Canada Messrs.. Charles Russell && Co. 


Respondent :—Messrs. 


c- 
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CALCUTTA HIGH COURT. 
Oivit APPEAL No. 23 or 1928. 
March 5, 1929. 
Present :—Mr..Justice B. B. Ghose and. 

l Mr. Justice Panton,  . 

HARAN OHANDRA OHAKRAVARTI—-: 
APPELLANT 
versus 

JOYOHAND AND OTBERS—HRRSPONDENTS, 

Provincial Insolvency Act (V of 1920), ss. 51, 52. 
—Civil Procedure Code (Act V of 1908), O, X XI, r 
63 —Attachment of property—Suit under O, XXI, r. 
. 68 —J'udgmeni-debtor becoming insolvent—Attaching- 
creditor, whether entitled to any priority over other 


ereditors-—Attachment, effect of —Right te get costs ae. 
jirst charge. 


When on account of a claim being allowed under 
O.XXI, r. 60, Civil Procedure Code, a property is : 
released from attachment, if the decree-holder brings 
&: suit as provided. under O. XXI, r. 63 and that 
Buit is decided in his favour, the result is that the 
attachment is revived, although the property was 
cee from attachment under r. 60. [p. 738, col. 

Bonomali Rai v. Prosunno Narain- Chowdhry (1) 
and other cases referred to. 

Attachment does not create any title infavour of’ 
the-attaching creditor. It merely prevents private 
alienation. [ibid.] 

An attaching creditor who, ina suit under O. XXT, 
r..63,. Civil Procedure Cade, gets it established by 
the Court that the property attached is the property 
of -the judgment-debtor, is not entitled to 
any priority . in insolvency proceedings over 
the other creditors of the  judgment-debtor; he 
is, however, entitled to get the costs of the execution, 
including the costs of the sui: brought-under O. XXI, 
r:63, Oivil Procedure Code, as a first charge on the 
property made available by him for the benefit of 
the creditors, [p. 739, col. 2.] 


Section. 520f the Provincial Insolvency Act re- 
fers to the caseof attachment of all kinds of pro- 
DA ador T confined to-moveable property alone. 

Appeal against an order of the District. 
Judge, Rajshahi, dated the 20th Septem- 
ber, 1927, | 

Messrs, Sarat Chandra Roy Choudhuri, 
Bireswar Bagchi. and Jatindra Mohan 
Choudhurt, for the Appellant, 

- Messrs. Jogesh Chandra Roy, Dinesh 
Chandra Roy and Girija Mohan Sanyal, 
for the Respondents. 

JUDGMENT. 

. B: B. Ghose, J.—This is an appeal 
by &creditor who is described as creditor 
No: 4 against the-order of the District 
Judge of Rajshahi, dated 20th September, 
1927, made. in an insolvency proceeding. 
“The appellant had: obtained a decree for 
over Ra; 5,000 on 16th July, 1914. In 1915 
he attached &.house as belonging. to his 
judgment-debtor, since adjudicated .insolv- 
ent. Four claim-cases were.started by the 
sons of the judgment-debtor who alleged 
that . the. property: attached did. not 
pelong..to-the:. judgment-debtor. but. to 
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themselves.: Those claims were allowed on 
23rd August, 1915, and. the property 
released from attachment. . | 

On 18th May, 1916, the appellant brought 
a suit as provided.under O. X XI, r. 63, Civil 
Procedure. Code, for a declaration that. 
the:. property belonged to his judgment- , 
debtor and not to the claimants. In this: 
suit..the claimants and the judgment- 
debtor were made . defendants. The suit 
was decreed in the trial Court on 30th 
September, 1921. The claimants appealed 
against that decreeto this Oourt and the 
final decree of this Court. was made. on 
22nd March,.1924, In the meantime on 3th . 
November, 1914, thejudgment.debtor was 
adjudicated insolvent and a- Receiver was 
appointed of his properties. . The.. property 
which was the subject-matter of the suit. 
brought by the appellant was not included 


. in the schedule of the properties of the 


insolvent. The Receiver . did not . take 
possession of the property nor did he. take 
auy interest in the litigation relating to 
that property. After the decree of the 
High Oourt setting aside the-order releas- 
ing the: property from attachment and 
declaring that -the appellant could proceed 
ia execution against the property in suit as. . 
belonging: to his judgment-debtor,.. the 
insolvent judgment-debtor applied in. the 
insolvency proceeding on 30th July, 1924, 
for including. the property in question. in. 
his schedule; After that date the Receiver 
took possession of the property and. 
proceeded to sell.it. The present appeal 
arises out.of an. application made by.the 
appellant that. the whole of his decretal. 
amount should be paid: first-out of the 
assets realized by sale of the disputed pro- 
perty.on the ground that as the property 
was made available for the creditors: of the 
judgment debtor at his.instance he was 
entitled to a first charge. on: the property.. 
The:argument was . based. upon the fact. 
that the result of the, decree in the. suit. 
brought by him was that the attachment 
that was. effected: in 1915 in execution of . 
the-appellant’s decree was revived and it 
should be considered as having continued 
throughout and this attachment constituted 
a charge on the property. He is, therefore, 
entitled: tò preference . to: other . creditors, 
The learned Judge rejected- that contention 
holding it to be'wholly “untenable: and that 
the-appellant must rank equally with other 
unsecured creditors in the distribution of 
the: assets; -The-‘appeal -is8-against- that 
order-and..the ‘appellant: claims that, the 
whole of his dwés,should: be” paid: frat’ oub 
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of the assets realised by the sale of the pro- 
perty in question. 

It is true that when on account of a 
. claim being allowed under O, XXI, r. 60, 
Civil Procedure Code, a property is released 
from attachment if the decree-holder 
brings a suit as provided under O., XXI, 
r.63, and that suit is decided in his favour, 
the result is according to the authorities 
that the attachment is revived, although 
the property was released from attachment 
underr, 60, The authority for this pro- 
position is to be found in the case of 
Bonomali Rat v. Prosunno Narain Chow- 
dhry (1), Ram Chandra Marwari v. 
Mudeshwar Singh (2), Protap Chandra 
Gope v. Sarat Chandra Gangopadhya (3) 
and Anthaiya Hegade v. Manjaiya,Shetty 
(4). It may, theretore, be held that the pro- 
perty was subject to attachment at the time 
when it was included in his schedule 
“by the insolvent on 3ist July, 1924, and 
when the Receiver took possession of it. 
But the effect of this attachment is surely 
not what appellant claims it to be. Attach- 
ment does not create any title in favour of 
the attaching creditor. It merely prevents 
private alienation: see the cases of Mott 
Lal v. Karrabuldin (5) and Raghunath Das 
. v. Sundar Das Khetri (6). The position of 
the appellant as an attaching creditor did 
not, therefore, confer any title upon him 
in the property in question and he is 
only entitled to. be classed with other 
creditor, all of whom are entitled to reteable 
distribution ofthe assets in the hands of 
the Receiver. The rights of an executing 
creditors, are definea in 8. 51, Provincial 
Insolvency Act.which provides that where 
execution of a decree has issued against 
the property of a debtor, no person shall 
be entitled to the benefit of the execution 
against the Receiver except in respect of 
assets realised in the course of the execu- 
- tion by sale or otherwise before the date 
of the admission of the petition. The 
appellant, therefore, has no higher right 
than that of any other unsecured creditor, 
and he isnot entitled to have his decree 


(1) 23 0. 829. 
.« (2) 33 O. 1158; 10 O. W. N. 978. 
_ (3) 62 Ind. Uas. 348; A. I. R. 1921 Cal. 101; 33 O. L. 
J. 201; 25 O. W. N. 544. E 
(4) 69 ind. Cas. 642; 45 M. 84; 14 L. W. 371; A. I. R. 
1922 Mad. 176; (1921) M. W. N. 642; 41M.L. J. 393. 
(9) Za U. 179; 24 L, A. 17u; 1 O. W. N. 639; 7 Bar. P. 
O. J. 222 (P. O,). 
.. (6) 24 Jnd. Cas. 301; 42 O. 72; 41 I A. 251; 18 C. 
W. N. 1058; 1 L, W. 567; 27 M. L. J 150; 16 M. L. T. 
: 953; (1914)eM. W. N.-747; 16 Bom. L, R.814; 20-0, 
i d. 990; 13 A. L. J. 334 (P. QJ. 
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satiefied in full out of the sale proceeds 
of the property attached by him. 

It is, however, contended on behalf of 
the appellant that under e. 52, Provincial 
Insolvency Act, he is at any rate entitled. 
to the costs awarded to himin the suit in 
which the decree was made and to the 
costs of the execution. His contention is 
that the release of the property from 
attachment under O. XXI, r. 60, Civil 
Procedure Code, and the period during the 
continuance of his suit and the appeal in 
the High Oourt should be considered a8 
one proceeding in attachment and as under 
the authorities referred to above the 
attachment that was madein 1915 should 
be considered to have revived, he is entitled 
to all the costs under s. 52 of the Act. It 
is contended, on the other hand, on behalf 
of the respondents who are the other 
creditors of the insolvent, that s. 92, 
Provincial Insolvency Act, applied only to 
cases where the attachmentis of moveable 
properties and the contention is based upon 
the words “the Court shall, on application, : 
direct the property, if in the possession of 
the Court, to be delivered to the Receiver." 

As immoveable property attached by the 
Court cannot be said to bein the posses- 
Bion of the Court which could be delivered 
to the Receiver, this section must be 
confined to cases of moveable properties 
which were. taken possession of by the 
Court in attachment, I. do not agree with 
this contention. The opening words of 
8.02 refer to attachment of any kind of 
property which is saleable and the words 
on which the respondents rely need not be 
confined to moveable property alone. 
W here immoveable property is attached in 
execution of a decree, it ia commonly stated 
that the property isin the.custody of the 
Court and there is no reason to suppose 
that the Legislature meantthat the attach- 
ing decree-holder would have a charge. for 
his costs where moveable property is 
attached but he would be entitled to no 
such relief if immoveable property is 
attached by him although, as in the present 
case, the proceedings relating to the attach- 
ment ‘of the property are taken at con- 
siderable costs of money and trouble. The 
true construction, therefore, in my opinion 
is that s. 52 refers to the case of attachment 
of all kinds of property and is not confined 
to moveable property alone. 

The next contention on behalf of the 
respondents is that if the appellant is held 
to be entitled to any costs as first charge 
‘then. it must.be confined to.the costs in 
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the decreefor money and those of the execu- 
tion proceedings which led to the release 
of the property from attachment; or in 
other words, the costs incurred by him up 
to the 23rd August, 1915, and not the costs 
of the subsequent proceedings in the suit 
which he brought in order to substantiate 
his right to attach the property as 
belonging to his  judgment-debtor. 
The argument does not seem to me 
to be acceptable. The object of the 
suit under O. XXI, r. 63, is to maintain the 
attachment and get rid of the order of 
release [Bonomali's case (1)]. If it is held 
that the result of the subsequent suit was 
that the attachment was revived as it must 
be held in accordance with the cases cited 
above, it seems to me difficult to avoid the 
conclusion that the proceedings in the 
suit which Jed to the revival of the attach- 
ment should be considered as proceedings 
in furtherance of execution, and I think 
that the expression “‘costs of the execution” 
should have a liberal interpretation so as to 
- include the costs of the suit brought under 

O. XXI, r. 63 of the Code in which the 
appellant sueceeded in having the order 
under r. 60 releasing the property from 
attachment set aside. 
v. Ghanshyam Misra (7) their Lordships 
expressed an opinion that such a suit is 
the only mode of obtaining a review of the 
order in such cases and also as if it were 
“simply a form of appeal.” Having regard 
to the fact that it was only after the appels 
lant succeeded in his suit finally, the 
insolvent included the property in his 
schedule and the Receiver took possession, 
if 13 only just and proper that the appel- 
lant should get all the coste asa first charge 
on the property. It is by reason of the 
effortof the appellant that this property 
has been made available to the entire body 
` of creditors. The Receiver never stirred 
to take possession of the property as belong- 
ing to the insolvent. Having saved the 
property for the benefit of the ereditors as 
against the claims of third persons, it 
seems to be wrong that he should not be 
allowed to claim a charge forthe expenses 
incurred by him on the property. 

The order ofthe learned Judge, there- 
fore,should be varied to this extent that 
the appellant shall have a first charge on 
the property for the costs of the suit in 
which the decree was made and of the 
execution proceedings including the costs 


(7) 35 0.202; 35 T. A. 32; 12 0. W. N. 169: 70, L. 
J. 36; 10 Bom. L. R.1; 5 A. L. J. 1017 M, L. J. 618; 
2 M. L. T. 506; 14 Bur; L, R, 41 (P, (1), 
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of the suit brought under O. XXI, r. 63, 
Civil Procedure Uode, in the trial Court 
and in the Appellate Court and after the 
charge is satisfied, the balance of the 
assets realizad will be distributed rateably 
amongst the several creditors including 
the appellant for the rest of his claim. 
Having regard to the fact that the 
success has been divided, there will be no 
order as to costs of this appeal. 

Panton, J.—I agree. 

A. Order varied, 


CALCUTTA HIGH COURT. 
URIMINAL ÁPPEAL No. 748 oF 1928. 
February 1, 1929. 
Present:—Sir George Olaus Rankin, 
Kr., Ohief Justice and Justice Sir Phillips 
Lindsay Buckland, Kr. 

AMBAR ALI AND OTHERS—AÀ COUSED: 

— APPELLANTS 
Versus 


EMPERO R—Orp»osrrE PARTY, 

Evidence Act (I of 1872), s. 24—‘Admission’ and 
‘confession’, difference between—Prosecution for 
forgery—Admission! in previous suit that document 
is genuine, admissibility of—Attesting forged docu- 
ment—Nature of offence—Prosecution of attestor— 
Complaint, necessity of. 

In the Evidence Act the term “ admission” is 
usually applied toacivil transaction. and to those 
matters in criminal cases which do not involve a 
criminal intent, while the term “confession” ia 
usually used ina Criminal Court as  denoting ax 
&cknowledgment of guilt, and the criminal law as 
regards evidence does make a difference between an 
admission and a confession [p. 741, col. 1. 

In a prosecution for forgery a statement made 
by the accused in a previous civil case that the 
documentis a genuine one may be proved in evidence 
on the footing that it is not a confession but an 
admission. [ibid.] 

Barindra Kumar Ghose v. Emperor (1), referred to. 

Section 195 (1)(c', Criminal Procedure Oode, applies 
only to forgery when committed or alleged to have 
been committed by aparty to the proceedings before 
him. [p. 741. col. 2.] 

If aperson falsely putshis name down asan at- 
testing witness to the signature of somebody who he 
knows has never signed at all he is guilty of forgery 
justas well asthe scribe. [p. 742, col. 1.] 

Where a person who executed a forged document 
and the attesting witnesses were charged under s. 
467, Penal Code, and s. 467 read with 8.109 of the 
Oode and theJudge in the charge tothe Jury said 
that ifthe Jury had reason to believe that the accused 
were conspiring, evidence given by one of the accused. 
would be evidence against the others: 

. Held, that there was no misdirection in spite of 
the factthat the accused were not charged under 
s. 120-B. (p. 742,col. 2.] 


` Meesrs. Probodh Chandra -Chatterjee and 
Priya Nath Dutt, for the Appellanés, 
Mr, Khondkar, for the Orown, 
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JUDGMENT. 

Rankin, C. J.—In this case the four 
accused were put upon their trialin con- 
nexion with a charge of forgery. The 
instrument charged as forged is a kabuliyat 
(Ex. 1) dated 21st September, 1921, which 
purports to have been executed by Moham- 
mad. Sabdar the complainant and his 
" brother Mohammad Malik recently deceased 


and to be a conveyance of one Malaem of - 


five annas share of land near Malaem's 
houge. | s 
. The first accused Ambar Ali was charged 

with forgery of the document,he being the 
scribe of the document. The other three 
accused Bidyananda Das, Har Mohan Das 
and Abdul Hakim were committed by the 
Magistrate on a charge of forgery but were 
charged before the Sessions Court with 
abetment of forgery under s.. 467/109, 
Indian Penal Code. Thesethree accused. 
purport to have been witnesses to the docu- 
ment., l 

The signature of Sabdar on the document 
purports to have been put by accused No. 1 
as scribe.. The signature “Mohammad Malik” 
in.the document purports to have been 
written by. Mohammad Malik himself. 

"The complainant's case as to the land in 
question would appeartohave been fully 
proved by the documents and it is 


purports to transfer was.the share which 


Sabdar:. and Malik had.inherited from their . 
father, that there was another five annas: 


share- which. had belonged to one Noaz 
whose representatives, that is to say, son 
and grandson are Mohammad Fakir and 
Abdul; :Hashim,. that this five-annas share 
had.-been- transferred in the lifetime of 
Noaz to. the .complainants' father so, that 
the: complainant Sabdar and his brother 


Malik owned at-the time in question not five ' 


annas share, that as regards. the remaining 
six annas that had belonged:atone time to 


a man called Abbas who appears to bea bro-- 


ther-in-law.of accused No. 1 but Abbas had 


sold it to Niamatulla and this man Niamat- - 
ulla appears, to have taken &leaseof the. 


share of.Sabdar and Malik and in addition 


to: his own charge possessed the. land as a’ 
whole; E 


"The .complainant. denies that he..ever 
executed the document, that he can sign his 


own.name and he. does. sign his own name, | 
He says that his brother Malik -is illiterate” 


and cannot. sign his name, He gives evi- 


dence that,he:has.plenty of land and was in: 


no need to sell this land and. it is -quite 


AMBAR. ALI v, EMPÉROÉ; 
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Íollóws:.that'the. five annas share which: 
as-the kobala-the subject of this charge 
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clear that from the moment this kobala 
came to his notice he objected at once and 
registration was never made. These facte 


` sufficiently explain the circumstances that 


against all the four appellants the Jury 
broughtin a unanimous verdict of guilty; 
and we have to consider whether the learned 
Judge’s charge is onewhich enables this 
Court to uphold that verdict. 

As part of the history of thecase I will 
mention this point, that when the complain- 
ant discovered that this kobala had been 
brought into existence, he at the same time 
discovered that another kobala had been 


‘brought into existence purporting to be 


dated on the previous day. This second 
kobala is Ex. 11 and that kobala purports to 
have been made by aecused No. 1 as the 
scribe and to be witnessed by.the other accus- 
ed with the exception of accused No. 3. That 
kobala is one by which Fakirand Abdul 
Haghim the representatives of Noaz purport 
to have transferred to Molaem the five 
annas of this land, which,as already ex- 
plained, Noaz had in 1910 parted with in 
favour of the complainant’s father, 

These two documents being discovered: 
registration was opposed. The registration 
appeal resulted in two suits before the 
Munsif. These two. suits were tried toge- 
their, one-set of.evidence being given with 
reference to both, and all the accused gave 
evidence for the plaintiff in those suits., 
They describe (how at Fakir's house the first 
document, (Ex.11 was executed), how the, 
complainant Sabdar had-come along and 
said "what about selling my land" and- how, 
in consequence, on the next day Sabdar and 
Malik entered this kobala transferring their 
share to Molaem. 

In this appeal. Mr. Chatterjee for the 
accused persons says that the course taken 
is open to objection, The course taken was . 
first of all that the deposition of each of 
those persons was put in evidence for the 
prosecution, Notonly so but Abdul Hashim: 
was called to deny that Ex. 11 was a 
genuine document or had been executed by 
the alleged executants, 

The story as regards the forgery of Ex. 11 
was put before the Jury andthe learned 
Judge told the Jury that if they had reason 
to believe that there was a conspiracy on 
the part of all these accused to forge the 
kobala Ex.1l then they could use the evi- 
dence given in the Munsif’s Oourt by one 
of the accused against the other. The 
defence of the accused in the:case . was. that 
this kobalg was genuine and under s. 342 
of the Code one andiall of them said- that 
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‘the evidence which they had given before 
ihe Munsif was true. E 

The first point that is taken for the 
‘accused in this appealisthat the deposi- 
tions before the Munsif were not admissible 
evidence for the prosecution in this case. 
The question is why are they not admissible 
evidence for the prosecution in this criminal 


case? The argument asl understand it is ` 


that these depositions are really confessions 
and it is said that as they ‘were given 
before a Oourt of Law they were not really 
voluntary and for those reasons the deposi- 
tions are notevidence. The Evidence Act 
proceeds to my mind upon a principle 
"which'has often been referred to before now 
that the term "admission" is usually appli- 
ed to a. civil transaction and to those 
matters in criminal cases which do not 
involve & criminal intent, while the term 
“eonfession” is usually used ina criminal 
Oourt as denoting an acknowledgment of 
guilt. From time to time it has been con- 
tended—and I understood Mr. Chatterjee 
‘to contend that for the purposes of criminal 
law “admission” and “confession” are much 
the same thing, and there are no doubt, as 
the cases show, cireumstancesin which it is 
difficult to say whether ornot a statement 
is to be regarded as admissible as being a 
confession or not. That question usually 
‘arises in the-case of a statement made to 8 
Police Officer or in the case of a statement 
made by a man while in custody of the 
Police. 


Then it becomes important to see whe- 


ther the statement is to be regarded as a 


confession or may be proved in evidence 
on the footing that it is nota confession 
but is an admission. In my judgment, 
there can be no doubt at all that the idea 
that the criminal law as regards evidence 
makes no difference between a “confession” 
and "admission" is erroneous. Any such 
doctrine is much too broad and I will refer 
in this connexion to the judgment of 
Oarunduff, J., in the well-known case of 
Barindra Kumar Ghose v. Emperor (1). In 
the present ease it would to my mind be 
almost extravagant to say that these state- 
ments are confessions, if only for the reason 


that every one of these accused as his: 


defence has said that these statements are 
true, they constitute his defence. I have 
no doubt further that, as the story told by 
these people is a story which means that 
they are honest and the document. ‘is 


-(1) 1nd Oas. 359; 37 0:407; 14.0, W. N. 1114; 11 
“Op JJ, 499. - dis i zu - 


AMBARÜIALI v, EMPEROR. 
genuine, 1$ cannot in a forgery'case be “said 


before him. That view is, in my opini 
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to be a confession atall. Ineed not, there- 
fore, enquire into the question whether evi- 
dence given before a Oourt of Law is evi- 
dence of such a character that it is ‘not 
voluntary so as to make a document which 


is a confession, inadmissible under 8. 24. 


That question does not arise. 
Again, these depositions may be consider- 

ed from the point of view of admission. ' It 

may be said that these depositions 'are put 
in to show that these people did make these 
documents between them. That is ‘an 
important fact for the prosecution to prove, 
and these documents are, therefore, admissi- 
ble, On that view, it appears to me that 
these documents are admissible as admission 
but in point of fact these documents are 
really admissible or inadmissible in this 
ease from another point of viéw altogether. 

There is ample evidence that these people 
made the documents, took part in the 
making of the documents, and that was not 
contested before the Sessions Judge. But 
the real use of these documents is to show 
conduct on the part of the ‘accused "persons 
from which conduct, asa matter of fact, the 
Jury are enlightened as to what happened 
at the time these documents were brought 
about. Here you have four people purport- 
ing to take part in themaking of the docu- 
ments. You find them afterwards insisting 
before a Munsif that the documents are 
genuine telling the same story and doing 
their best to act as if thedocuments are 
genuine. That in some respect tells ‘in 
their favour. In other respects, if the Jury 
are independently satisfied that the docu- 
ments are not genuine, this conduct on their 
part has à high evidentiary value upon’ the 
question of intention, upon the question 
whether or not they are in conspiracy. I 
have no doubt, therefore, that these docu- 
ments were rightly exhibited by the pro- 
secution as evidence in the case. 

"The next objection taken is that no > 
complaint by the Munsif has been made, in 
respect of any of these four accused who 
gave evidence before him. As to that I. 
cannot find that there is any necessity in 
this case, on a charge of forgery'or abet- 
ment of forgery, to get a complaint from 
the Munsif. Asa matter of fact, the Munsif 
has taken the view that s. 195 (1) (c), Crimi- 
nal Procedure Code, applies only to forge 
when committed or alleged to have bee 
committed by a party to the proceedin 










correct and it is nothing to the point to / 


“that these people might havé-been “accu: ==- 


C 


1 
` 
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of something else, namely, under s. 193 of 
the Code, and that then it would have been 
necessary to get a complaint from the 
Munsif. For the purpose of this charge, no 
complaint from the Muneli is neceacary. 

The third point is that it is eaid that it 
was not admissible for the prosecution to 
give evidence with reference to the kobala 
Ex. 11 of the previous day, that is to say, 
the kebala which purports to be a con- 
veyance by Mohammad Fakir and Abdul 
Hashim ofthe other five-annas in the land. 
if that were a just criticizm if would 
indeed be one which would have rendered 
it almost impossible to set before the Jury 
the facts with reference to the kebala Ex. 1 
at all, I find, for example, that in the evi- 
dence of the main accused Ambar Ali, 
accused No. 1, the two things are throughout 
treated together “I wrote these two docu- 
ments executed by the defendants in this 
guit," and the whole story given before the 
Muneif is a story which affects both and 
cannot be cut into branches. In the pre- 
sent case it makes allibe difference whe- 
ther or not Molaem who is said to be taking 
5-annas from the complainant and his 
brother was a person who already had 
5.annas share or was a person who had not 
5.annas share. The execution of these two 
kobalas, if it was done as alleged and as 
the Jury have believed, points to two steps 
towards the same end, and the. one is closely 
eonnected with the other. Nobody 
supposes that the law would permit a Jury 
to infer that Ambar forged Ex. 1 merely 
because there is reason to suppose that on 


the previous day he had forged something ' 


else. But that is not the case with refer- 
ence to this matter. - These two documents 
are so connected that it was necessary and 
right, in my judgment, that the whole 
story should be put before the Jury. 

It is said, however, that there is in the 
charge of the learned Judge a direction 
to the effect that if they had reason to 
believe that the accused were conspiring 
together, the evidence of one before the 
Munsif would be evidence against the 
other, and on that it is pointed out that 
there was no charge of conspiracy at all. 
1 certainly think, though it may be not 
without some room for argument, that if 
a person falsely puts bis name down asan 
attesting witness to the signature of some- 
body who he knows has never signed at 
all he ie guilty of forgery just as well as 
the ecribe. There may be room for argu- 
ment but I should have thought that these 
persons ofight to have been put on their 


BAMRU V. BANSARI BURMANI, 


123 T. C. 1930 


trial on a charge under s. 467 and also on 
charges under s. 467 read with s. 120-B. 
However, they were not. Three of the 
accused, however, were put upon their 
trial under e. 467 read with s, 109 and that 
certainly includes, as s, 107, Indian Penal 
Code, plainly says, a charge that they were 
engaged with one or more persons in 8 
conspiracy for doing an illegal thing. 
So far as those three aecused— accused 
Nos. 2,3 and 4 are concerned I cannot see 
that there is any objection to the direc- 
tion which the learned Judge gave to the 
Jury. The only difficulty is as regards 
- accused No. 1. He may say. 

“I was charged under s. 467. "I knew 
that the other accused were charged with 
having conspired with me because thry 
were charged under s 109, but I did not 
know that I was charged with having 
conspired with them." 

That is not a very sensible objection, 
but, in point of fact, in this case one finds, 
when one looks at the evidence before the 
Munsif, that the main story is told by 
Ambar Ali accused No. 1 himself. and that 
even if it he supposed that it wasa wrong 
direction to tell the Jury that what the 
other three people had said was evidence 
against Ambar Aliit is quite clear that so 
long ashis own evidence given before the 
Munsif was evidence against him in the 
Sessions trial there is no reasonable 
possibility that that can have resulted in 
any prejudice at all. 

For these reasons it appears to me that 
the conviction can be sustained and, in 
my opinion, this appeal must be dismissed, 

Buckland, J.—I agree. 

A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
OgiMiNAL Revision Casg No. 211 or 1929, 
May 24, 1929. 

Present: —Mr Justice Pearson and Mr. 
Justice Mallik. 

SAMRU AND orners—AcoosEp — 

PETITIONERS . 
teTsus 
BANSARI BURMANI-—COMPLAINANT 
—OpposiTE Parry. 
Criminal trial—Defence disclosed—Duty of Appellate 
Court to consider defence case and evidence. 


In a criminal trial where the defence is disclosed on 


behalf of the accused it should be stated as such by the 
lower Appellate Court, and the evidence, if any, upon 
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which it is founded is -to be discussed and a conclu- 
sion is to be arrived at by the lower Appellate Court in 
the same way as in the case for the prosecution. Itis 
not enough tu say thatthe prosecution has been prov- 
ed aud that, therefore, itis unnecessary to deal with 
the defence case, / 
Oriminal revision against an order of the 
District Magistrate, Dinajpur. 
= Messrs. Sures Chandra  Talugdar and 
Radhica Ranjan Guha, for the Petitioners. 


JUDGMENT.—This Rule is directed 
against an order of the District Magistrate 
of Dinajpur whereby the conviction of the 
petitioners was maintained. The petitioners 
were charged under. ss. 456, 352, 354 and 
447, Indian Penal Code. The complaint in 
the case was made on 5th September, 1928, 
alleging that accused No, 1 Samru entered 
into a neighbour's house and attempted to 
outrage the modesty of the complainant. 
She cried out and various peoplecame to 
the scene and the other accused participat- 
ed in rescuing the first accused from the 
hands of the people who had already seized 
him. The learned Magistrate on appeal 
has dealt with the case in a manner which 
is all right so far as it goes. But it is said 
that he has not dealt with the caseof the 
defence and it is quite truetosay that 
reading the judgment of the lower Appel- 
late Court we do not gather either what the 
defence was or that it was supported by 
any witnesses. 
that the defence case was that on 3rd 
September that is two days before the 
occurrence, there had been something of a 
dispute between the first accused and the 
complainant's husband over a matter of 
some land, which resulted in an assault 
upon Samru who thereupon actually lodged 
a complaintin a Oriminal Court. It appears 
further that this case was in a measure 
spoken to as being substantiated by the 
evidence of the three witnesses who: were 
called for the defence, one of whom was 
an eye-witness of the occurrence and who 
if believed might lead to the failure of the 
prosecution case. So far asthe judgment 
of the lower Appellate Court is concerned 
it appears that there is really no explana- 
tion fortheoming and itis only necessary 
for us to say that in such acase as the 
present where the defence is disclosed on 
behalf of the accused it should be stated as 
such by the lower Appellate Court and the 


evidence if any upon whichit is founded is 
to be discussed and a conclusion isto be 


arrived at by the lower Appellate Court in 
the same way asin the case for the pro- 
gecution. Itis not-enough to say:that the 
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prosecution has' been proved and that 
therefore, ib is unnecessary to deal with 
the defence case. For these reasons we 
make the Rule absolute and send'back the 
case so that the appeal may be re-heard by 
a Seasions Judge if there is no other 
Magistrate in the district. The petitioners 
will remain on the same bail pending the 
re-hearing of the appeal. 
A, Rule made absolute. 


CALCUTTA HIGH COURT. . 
CIVIL APPEALS Noe. 2314 AND 2315 or 1926. 
April 17, 1928. 

Present :—Mr. Justice Mitter. 

BIDU BHUSAN DAS MAJUMDAR 
AND OTHERS—PLAINTIFFS—APPELLANTS 
versus 
GHENU NASYA—DEYZNDANT— 

RESPONDENT. | 
Bengal Tenancy Act (VIII of 1885), s. 29—Enhancea 
mentof rent exceeding two annas inthe rupee—Ez- 
cess very slight —V alidity of enhancement —Maxim de 
minimis non eurat lex, applicability of. l 
Where an enhancement of rent exceeds two annas in 
the rupee, the landlord cannot be given a decree for the 
enhanced rent, even if the excess be a very small one 
and negligible for all practicable purposes, e. g , where 
the enhancement exceed two annas by 9/80th ofa 
pie or 3/16th of apie. The maxim de minimis non 
curat lex cannot be applied to such cases soas to con- 
travene the mandatory provisions of the Statute., 


Appealsagainst the decrees of the Sub- 
Judge, Dinajpore, deted the 17th May; 1926. 
Messrs: Girijia Prasanno Sanyal and Indu 
Prokash Chatterjea, for the Appellants. 
Messrs. Dinesh Ch. Roy and Radhika 
Ranjan Guha, for the Respondent. 
JUDGMENT.—In these two appeals 
by the plaintiffs landlords, the only ques- 
tion which hasbeen raised is as to whether 
Ocurts below were right in refusing to grant 
the plaintifis a decree at the enhanced rate, 
because the enhancement contravened the 
provisions of s. 29, Bengal Tenancy Act, 
In the suit out of which S.A. No. 2314 has 
arisen, the enhancement is 9/30th of a pie 
and in the suit out of which 8. A. No. 2315 
has arisen, the enhancement is 3/16th of a 
pie. It is argued by Mr. Sanyal the learned 
Advocate who has appeared for the plaintiffs 
appellants that the enhancement is so 
small that it might be disregarded, having 
regard to the well-known maxim of law 
de minimis non curat lex. It is argued 
that the enhancement is so smal] that it is 
not capable of realization and’that, cons 
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sequently, for all practical purposes, the 
enhancement must be regarded .as falling 
within the limits of two annas in the rupee. 
I have already stated thatin the two cases 
‘respectively the enhancement exceeds two 
vannas by 9/80th of a pie and 3/16th of a 
pie. It is argued on behalf of the respon- 
‘dent, however, that although the amount 
for one year is very. small when the rent for 
four years' for which the suit has been 
instituted is taken into account, it swells 
into an amount which is capable of ‘being 
realized. What 1 have to consider is the 
language of s, 29, Bengal Tenancy Act, s. 29, 
cl. (P) runs as follows : 

“The money rent of an occupancy: raiyat 
may be enhanced by contract, subject to 
the condition that the rent must not be 
enhanced 80 as fo exceed by more than two 
annas in the rupee the rent previously 
payable by the raiyat.” 

There can be no doubt that the enhance- 
ment in these two cases exceeds more than 
“two annas in the rupee, although the 
„excess might be a very small one and,-for 
All practical purposes, might be -disregard- 
ed. The maxim ‘de minimis non curat lex’ 
has been held to justify Courts of J ustice 
not to take trifling and immaterial matters 
into account, except under peculiar cir- 
cumstances, such as the trial of a right or 
"where personal character is involved. It 
has‘ been applied also to cases 
irregularities or even infractions of the 
strict letter of the law are brought under 
the notice of theOourt. It has been applied 
.to support a rate in the assessment of which 
‘there were some comparatively trifling 
omissions of established forms, [t has 
‘been applied with reference to proceedings 
for an infringement of the revenue laws. 
My attention has been drawn to a remark 
made by a learned English Judge that 
“the Court is not bound toa strictness at 
once harsh and pedantic in the application 
of Statutes, and that the law permits the 
qualification implied in the ancient maxim 
de minimis non curat lex." 

I have not been given reference to any 
case where the law in the interests of the 
tenant states that the enhancement shall in 
no case exceed more than two annas in the 
rupee that evena.slight variation could 
be ‘permitted. Once a departure is made 
from the strict language ot the Statute it 
may be difficult to draw the line, The 
- question as to what is a negligible variation 

may vary according to the different - cir. 
cumstances of each'case. In this state of 
facts it would be difficult to: make any 
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where triflin g. 
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departure. from ‘the’ strict: language of the 
-Statute and to apply the principle embodied 
-in the maxim to which I have referred, -to 
-& case where the Statute has laid down a 
mandatory provision fixing the limit of” the 
enhancement of rent. I think the view 
taken by the Court below is right. The 
appeals, therefore, fail and must be dismiss- 
ed with costs. 
A. Appeals dismissed, 


CALCUTTA HIGH COURT. 
URIMINAL Revision No. 375 oF 1929. 
' May 21, 1929. 
. Present : —Mr. Justica Mukerji. 
SHEO PROSHAD HALANI—ACOUSED— 
PETITIONER 
versus 
EMPEROR—OpposiTE Parry. 

Bengal Food Adulteration Act (V1 of 1919), s. 7— 
Offence unders ?—Duty of prosecution to prove that 
articie was intended for human consumption. 

To obtain a conviction under s. 7 of the Bengal 
Food Adulteration Act, 1919 , the prosecution must 
prove that the article in respect of which the offence 
1s alleged to have been committed was intended as 
an article of food for human consumption. 


Rule against an order of the Deputy 
Magistrate, Dinajpur, dated the 6th 
October, 1928, convicting the petitioner of an 
offence under 8,7 (1) of the Bengal Food 
Adulteration Act of 1«19. 

Messrs. K. N. Chaudhuri and Paresh Nath 
Mukerji, for the Petitioner. : 

Messrs. Girijia Prosanna Sanyal- and 
Sourindra Narain Ghosh, for the Opposite 
Party. 

JUDGMENT.—The petitioner has 
been convicted under s. 7 of the Bengal 
Food Adulteration Act VI'of 1919. ‘He 
has obtained this Rule upon grounds Nos. 2, 
5 and 6 of tbe petition. 

Ground No. 2.—‘For that the leave 
in writing from the local authorities under 
8. 15 of the Act not having been proved in 
the case, the proceedings were without 
jurisdiction.” The Magistrate savs in his 
explanation that there was a sapction grant- 
ed by the Ohairman of the District Board 
which, through oversight, was not filed and 
a8 the prosecution has now filed it he has 
sent it up to this Court. When cognizance 
"was taken by the Court of the offence it was 


expressly stated by the complainant that 
“there wag such a sanction. - 
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Ground No. .5.—''For that the learned: 


Magistrate has acted with material irregu- 
larity in acting upon the report of the 
Director of Public Health, without the same 
being proved as the identity of the article 
found during investigation being establish- 
ed." From the Magistrate's explanation as 
“well as from the records it is clear that the 
petitioner did not object to the report go- 
ing in in evidence, and it also appears that 
the identity of the article in respect of 
which the report was made was taker by 
the defence as an admitted fact. 
"These two grounds, therefore, fail. 


Ground No. 6.—“For that the prosecution ` 


having admitted that the mill in question 
manufactured oils for purposes other than 
for human consumption the trial Magistrate 
has erred in assuming that the sample 
of the mixture of the seed was meant for 
‘humun consumption." Here, there is a 
‘conflict. On the one hand there does not 


appear that any ‘such admission was ever. 


‘made on ‘behalf of the prosecution. -On the 
-other hand there is no proof that the mixed 
oil which the petitioner sells was intended 
as an article of food for human consump- 
tion. The course .of proceeding may ‘to 
some extent suggest that the petitioner took 
his stand on the defence that the mixed oil 
was intended for human consumption, that 
admixture of surguja was necessary to 
‘squeezes out the oil, and that by such 
‘admixture the oil as an article of food is not 
injuriously affected ; but there is no posi- 


tive -admission of this position anywhere. 


: upon the record. Nor would it be 
right to hold that the prosecution was re- 
lieved of the necessity of proving this ele- 
ment because—to quote the words of the 
explanation—-“The accused did not take the 


plea nor proved that he manufactures ‘or _ 


‘sells oil other than for human consump- 
iion." It was for the prosecution 
to prove this fact.” 


For-a conviction under s.7:of the Act,. it’ 


has to be proved that sarguja (which 'is 
-admittedly contained in the mixed oil) was 
found in the place. This has been prov- 
ed. The intention to , use the ‘sarguja 
for mixing it with the mustard oil 
is also amply established, even quite 
apart from the presumption contained ‘in 
8.7 (2). Unless, however, the mixed oil is 
proved to have been intended as an article 
of food for human consumption the Act 
itself will not come into play. 

In view of the fact that there was no 
positive case set up by the petitioner that 
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‘an article of food, and in view also of the 
-course of proceedings which suggests that 
‘the prosecution may possibly have been 


“aside the 
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misled into omitting to prove what they 
otherwise could, I would, while setting 
‘present conviction and sen- 
tence, direct that the case bere-tried. The 


fine, if paid, should be refunded. 
A. 


Order accordingly. , 





ł- 


CALCUTTA HIGH COURT. 
O1VIL APPEAL No. 500 or 1928. 
July ls, 1929. c 
Present: —Mr. Justice B. B. Ghose and 
Mr. Justice S8. K. Ghose. ; 
BHUSAN CHANDRA GHOSE— 
APPLIOsNT 


; versus 
GEORGE HENDERSON & Oo.— 
OpposiTE PARTY. 
Workmen's Compensation Act (VIII-of 1923), 8.30 
—Finding based on mo -evidence—Appeal—Local 
4nspection—Asking parties to:re-enact scene, propriety 


Where a finding is based on no evidence there is 
a substantial question of law for purposes of appeal 
‘under s 30 of the Workmen's Compensation Aet. ' 

In an enquiry under the Workmen's Compensation 
Act itis not-proper to ask the parties during local 
inspection to re-enact the scene just before the 
accident happened, as when‘an accident has happened 
it is very difficult to re-call-every little. incident that 
happened just before the accident. 

Mr. Pannalal Chatterjee, for the Appli- 


‘cant. — < 


Mr, Lalit Mohan Sanyal, for the Oppo- . 


‘site Party, 
JUDGMENT. . ' 
JB. B. Ghose, J.—This is an appeal 


-against an order of the learned Commis, 


sioner under the Workmen's Qompensation 
Act dismissing the application made by 
a workman who had been injured by:his 
arm being torn off by a machine while:-in 
the service of the respondent. His :case 
was that he wascleaning jams by putting 
his arm into the machine when another, 


: a boy named Panchu who was employed 


under the respondent, put the machinery 
in motion and the result was that his hand 
was torn off above the arm. ‘He asked for 
compensation of a lump sum of Re. 882, 


‘The learned Commissioner dismissed his 


claim. Two witnesses were examined on 
behalf of the appellant before. the 
learned Commissioner and one wifhess was 


the mixed oi] was not for consumption as vexamined. on. behalf .of :the "respondent, 
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Two issues were framed by the learned 
Commissioner. 
whether the accident arose out of the 
employment. There is no question that 
' that issue ehould be decided in favour of 
the aopellant and the learned Commissioner 
has apparently doneso. Issue No. 2 was: 

“Was the accident directly attribut- 
able to the wilful disobedience of the work- 
man of a rule expresc'v framed for the 
purpose of securing the safety of the 
workman namely not to work on the 
machine while itis in motion.” 

The petitioner stated that he was cutting 
away the tangled thread with a knife putting 
his hand through the pinion. His case 
was that the machine was at rest at the 
time and not in motion and that the 
boy Panchu who was either a spinner or 
a shifter started the machine without 
warning, with the result that the accident 
happened. There is no doubt that this 
man was cleaning the machine. The 
question really is whether the machine 
was in motion or not when this man 
actually began the work of cleaning. the 
machine. The learned Commissioner 
visited the locality; but he visited it not 
for the purpose of understanding the evi- 
dence that was given before him, but he 
went there after the examination-in-chief 
of two witnesses for the applicant but 
before they were cross-examined, The 
learned Commissioner seems to nave asked 
the parties to re-nact the scene just before 
the accident happened. It seems to us 
that it is not a desirable thing to do ona 
local inspection. It is common knowledge 
that when an accident has happened it is 
very difficult to re-call every little incident 
that happened just before the accident. 
The parties were not working anticipating 
an accident. The use, therefore, made of 
the local inspection does not commend itself 
to us. 

It appears next that a suggestion was 
made at the time of the cross-examination 
ef the applicant that Mr. Mahong, ihe 
Spinning Superintendent of the machinery, 
came and warned the appellant as he was 


cleaning the machinery when in motion. 


The appellant repudiated that suggestion 
and he said that it would-be dangerous to 
do so. It seems to us that a man must 
be demented to put his arm through a 
moving machine, How can that be done 
it is difficult to imagine. Mr. Mahong 
does not say that he saw the applicant 
cleanin’ the machinery when it was in 


„motion. .He..only says that he spoke.to 
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One refers to the fact -tened and away from machine. 





the avplicant about thé guard Bein g tofas- 

8 
rather supports the story of the applicant 
that the machinery was not then in motion. 
The next thing is that Panchu who was 
brought into Court by the oppo- 
Bite party and exhibited before the Com- 
missioner was not examined. The learn- 
ed Advocate for the opposite party says 
that it was the duty of the applicant to 
examine him. Ib is diffieult to say that 
it is 80, because Panchu is accused of having 
done the thing which caused injury to the 
applicant and certainly the applicant would 
not expect that Panchu would support his 
story, if that was a true story. The learned 
Commissioner dismissed the claim on the 
ground, first, that Panchu must have been 
go close to the applicant as practically to 
touch him at the time of starting the machi- 
nery. Assuming that to be so, there js 
nothing in the evidence that Panchu could 
not have started the machinery through 
inadvertence. The learned Judge really 
disposed of the case in two sentences, 
where he says that the evidence subsequent- 
ly taken on oath confirmed his view that 
the story of the cleimant is incredible. 

We do not find anything in the record 
of the evidence taken to support this 
finding. The Oommiesioner again finds 
that there can be no doubt that the ma- 
chine was in motion when he (the appli- 


‘cant) tried to clean the jam. There is no 


evidence to support this finding. As the 
finding is based upon no evidence, that is 
a substantial question of Jaw which 
entitles the applicant to maintain this 
appeal. We, therefore, “set aside the 
decision of the learned Commissioner 
and decree the appeal. As there is no 
question raised in the Oourt below or 
in this Court as to the reasonableness of 
the damage claimed, we decree that the 
appellant should get Rs. 482 a compen- 
sation for the loss of his hand with costs 
in this Court as well as in the Court below. 
We assessthe hearing-fee in this Court at 
three gold mohurs. 


S. K. Ghose, J.—I agree. ` 
A. Appeal allowed. 
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" CALCUTTA HIGH COURT. 
OrrminaL RRVISION No 735 or 1929, 
Augnat 16,1929. ` 
Present :—Sir George Olaus Rankin, 
Kr., Chief Justice and Mr. Justice 
Pattereon. 
GAGAN CHANDRA DE AND ANOTHER— 
ÅCCUSED— PETITIONERS 
l versus 
EMPEROR—Oppostre PARTY. 


` Criminal Procedure Code (Act V of 1898), s. 109, 
el. (1) (a) (b)—‘Conceals within jurisdiction’, meaning 


of. 

Section 108, cl. (1), Criminal Procedure Code, 
applies to a person who takes precaution to conceal 
the fact of his infesting the Magistrate’s jurisdiction 
and in that class of case ‘if there is reason to believe 
that this is a precaution taken with a view to commit 
an offence, the Magistrate can require him to give 
security. 


It isan entire mistake to read that clause as 


applying to any person who takes steps to conceal 
himself, in the sense of concealing his presence in the 
way in which acriminal conceals his presence when 
he goes in the dark or by a deserted road, or by some 
other secret means to commit acrime in his own 
neighbourhood. 

Emperor v. Bhairon (3), followed. 

Reshu Kabiraj v. Emperor (1) and Sheikh Piru v. 
Emperor (2), referred to. 


Mr. Upendra Kumar Roy, for the Peti- 


" tioners. 
JUDGMENT. 

Rankin, C. J.—In this case the accused 
men have been bound down under s. 109, 
Criminal Procedure. Code, and they have 
been ordered rigorous imprisonment in 
default of their giving security. lt ap- 
pears that these two men were found not 
very far from their home in a place out- 
side. a village and there is evidence to show 
that they were bent upon committing 
burglary at night, one man was found in 
possession of a sindh-katt and a pair 
of tin-cutters and the other of a bunch of 
keys. and there can be little doubt these 
people were outside the village in which 
they lived for the purpose of committing 
burglary. They were seen to be approach- 
ing a certain house and at the barking of a 
dog they lay quiet and sometime afterwards 
they attempted to approach again and in 
these circumstances they were arrested and 


they were charged as being people who were. 


taking precautions to conceal their presence 
within the local limits of the Magistrate's 
jurisdiction and that there wes reason to 
believe that they were taking such precau- 
tions with a view to commit an offence. It ap- 
pears that they were trying to conceal them- 
selves from persons in the house and from 
anybody who might come to pass that way, 
and there is no doubt that they were taking 
Buch precautions. with.a- view to commit 
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an offence. But has this anvthing to do 
with the meaning of s. 109? In my opi- 
nion, it has nothing whatsoever to do with 
the meaning ofs.109. The first thing to 
be noticed is that this is not a section which 
constitutes certain conduct a crime. It is 
not a section which gives authority to 
arrest somebody who otherwise could not 
have been arrested. The section says that 
where a Magistrate receives information of. 
certain kind he may require the person to 
show cause why he should not give security. 
Looking at it from that point of view the 
Magistrate is supposed to have had an in- 


' formation that there were persons who 


were taking precautions to conceal the fact 
that they were present within the local 
limits of the Magistrate's jurisdiction. 
The idea is that someone may be teking 
precaution to conceal himself within the 
local limits of! the Magistrate’s jurisdiction, 
not to conceal himself as one who hides 
from a Policeman but to conceal the fact of 
his infesting the Magistrate's jurisdiction, 
and in that class of case if there is reason 
to believe that this is a precaution taken 
with a view to commit an offence, the 
Magistrate can require him to give security. 
It is reasonable in that view that cls. (a) 
and (b) should be fcund together, treating 
a man who has no ostensible means of 
subsistence and “cannot give satisfactory 
account of himself as a person of the same 


-kind as a pereon trying to escape notice and 


to inhabit the locality without his presence 


in the locality becoming known, and doing 


this for the purpose of committing an : 
offence, Authority on this point has been 
cited to us in the case of Reshu Kabiraj v. 
Emperor (1), Sheikh Piru v. Emperor (2) 
and Emperor v. Bhairon (3) The exposition 
ofthe law given in the latter case is the 
correct exposition of the meaning of cl, 1. 
It is quite true tbat cl. (1), s. 109, is not 
likely to come into operation every day. 
That is no reason why it should be ap- . 
plied to fill up any gap that there may be in 
the criminal law, or in a case in which it 
does not apply. The learned Judges of the 
Allahabad High Court say; * 


“In our view it is an entire mistake to 
read that clause as applying to any person 


who takes steps to conceal himself, in the 


sense of concealing his presence in the way 


(1) 41 Ind. Cas. 649; -22 CO. W. N. 163; 27 O. L. J. 
382; 18 Or. L. J: 825. 

(2) 86 Ind. Cas. 666; 41 O. L. J. 142; A. I. R. 1925 
Cal. 616; 26 Cr. L. J. 842. 

(3) 97 Ind. Cas. 428; 49 A. 240; 27 Cr. L. J. “1116; L. 
B.-7 A-183 Or.; A, I. R. 1937. All. 50;-25 AG J.-94,- - 
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in which a.criminal conceals his ‘presence 
when he goes. in ‘the dark or by -a deserted 


road, or by some other secret means. to. 


commit a crime in his own neighbourhood. 
lagree with that proposition and that 
is sufficient to decide this case. 

In the circumstances the order made 
by the Magistrate must be set aside and 
the petitioners are discharged from the 
“obligation of- giving anv security. If the 
prisoners are in cus'ody. they must be 
forthwith released. 


Patterson, J e—1l agree. 


^ Petitioners discharged. 


CALCUTTA HIGH COURT. 
'O1vin APPEAL No. 126 or 1928. 
April z3, 152». 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Panton. ; 
GOPIRAM BHOTIOCA-—OnzprTOR— 
APPELLANT 
~ ` Versus 
` BIRAJ MOHAN CHATTERJEE 
— INSOLVENT— RESPONDENT. 
Provincial Insolvency Act (V of 1920), ss. 41, 12— 
Order of discharge without considering matters. 
referred to in 8. 42, legality of. 
An order of final discharge of an insolvent under 
s. 41 ofthe Provincial Insolvency Act cannot be 


made without taking into consideration the facts 
stated in s. 42 of the said : Act. 


Appeal from an order of the District 
J aage, 24-Parganas, dated the 16th January, 
1928. . 

Messrs. Bhupendra Kumar Ghosh and 
Benbehart Kundu Chawdhury, for- the 
‘Appellant. , 

‘Messrs. Sitangshu Bhusan Bose and Bijan 
- Behari Mitter, for the Respondent. 

| JUDGMENT.: 
B. B. Ghose, J.—This is an appeal 


by the creditor againstthe order of final: 


discharge of an insolvent under s. 41, 
Provincial Insolvency Act. This insolvent, 
it is stated was indebted to a sum of over 
eight lacs of rupees and itis also stated 
that hi8 assets amounted almcst to nothing. 
The Receiver made a report objecting to the 
final discharge. An objeetion was: also 
made by a creditor. The learned Judge 
has observed that the objections to dis- 
charge put. forward by the creditor and the 


Receiyer do: not appear to me to have: any - 
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weight and I do not see that any ‘good 
purpose would be served by the postpone- 
ment of the order of discharge. The 
learned Judge, however, has not taken into 
consideration the facts which are necessary 
for him to be satisfied about before he 
makes an orderoffinal discharge. ‘Those 
are to be found in s. 42, Provincial Insol- 
vency Act. The insolvent has nct at all 
been examined. One of the creditors stated 
that-he:had got properties in the bDenam of 
third persons. Those facts should “be 
considered. It also appears that. the in- 
solvent’s assets are not of.a value equal to, 
eight annas in the rupee on the amount of 
his unsecured liabilities and that being. 'so 
he had ‘to satisfy the Court that it is due ^to 
circumstances for which he cannot justly 
be held responsible. There-are other things 
to be considered before a final discharge of 
an insolvent is made. We, thereforé; “Bet 
aside the order of the learned ‘District 
Judge dated 16th January, 1928, and. send 
back the case for decision according to the 
provisions ofthe law-after taking evidénee , 
in the case.  . = 


Panton, J.—I agree. 


A. Case remanded. 


CALCUTTA HIGH COURT. 
OrimINaL Revision No. 131 oF 1929. 
July 25, 1929. 

Present: —Justice Sir Zahhadur Rahim 

Zahid Suhrawardy, KT. and 
Mr. Justice|J ack. 
JNANADA CHARAN GHATAK 


. alias JNANENDRA(JNAN) CHANDRA 


GHATAK— PETITIONER 
versus 
EMPEROR—RasponDent, 

Criminal Procedure Code (Act V of 1898), s. 237— 
Charge for substantive offence—Conviction for abeta 
ment—Procedure, legality of. 

It cannot be definitely laid down that a person 
having been charged with a substantive offence can- 
not be convicted for abetment thereof. Every case 
depends upon itsown facts and if thefacts justify 
the conviction for abetment, thoughthe person was 
charged with thecommission of the offence itself 
there is no bar in law. to such conviction. [p. 749, 
cols .1 & 2.] 

Per, Jack, J.—Whether aman can be convicted 
without a separate charge on a charge of‘abetment of 
the principal offence depends upon the circumstances , 
of thecase. Butit can only be. done when the eirs 
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&ümstances bring the case under s. 237, Criminal 


Procedure Code. [p. 750, col. 2.1 
R. v. Chand Nur (1), Indar Chand v. Emperor (2), 


Mahabir Prasad v, Emperor (3) and Hulas Chand - 


Baid v. Emperor (6), followed. 
i Padmanaba Payi Konniah v. Emperor (1), dissented 
rom. 
Oriminal revision against an order of the 
Sessions Judge, Faridpur, dated the 14th 


January, 1929, affirming that of the Magis- 


tate, First Class, Madaripur, dated the 18th 
September, 1928. 


Messrs.. Suresh Chandra Talukdar and. 


Amrita Lal Mukerji, for the Petitioner. 


Mr. Nirmal Chandra Chakravarty, for.the. 


Crown. 


JUDGMENT. 
Suhrawardy,d.—The only question 
of law argued before us on behalf of .the 


petitioner is that his conviction for abet-. 
ment of the substantive offence, though he. 
originally, is. 
erroneous in law. Three persons were tried. 


was not charged with it 


on a charge under s. 420, Indian Penal Code. 
. The petitioner is the third accused aud he 
is said to have taken part in carrying out 
the purpose of the cheating. They were 
further charged under s. 120 B for con- 
Bpiracy. The facts are that one Alekjan 
Bibi was induced to sellher property to 
the first accused Wazaddi under circum- 
stances which made it a clear case of 
cheating. She was told that she was to 
execute a kobala in favour of some one else 
for. rupees three hundred. . Asa matter of 
fact the kobala was written in favour of 
Waziuddi to the knowledge of the petitioner 
and a bundle of money purporting to be 
rupees three hundred was made over to 
Alekjan Bibi. 
to contain small coins and pice worth Rs. 5. 


On these facts as elaborated in the evidence. 


the accused were charged under ss. 120-B 
and 420, Indian Penal Code. The petitioner 
- was convicted unders. 420 read with s. 114, 
Indian Penal Code, and sentenced to three 
months' rigorous imprisonment, 


It is argued that there being no such 
charge against the accused he could not. be 
convicted under thatsection. There is some 
divergence of opinion on the question as to 
whether a person having been charged with 
a substantive offence can be convicted for 
&betment thereof. It is not necessary to 
refer to all the various cases that have been 
cited before us bearing upon this point, for 
1 think the right view of the question raised 
before us is that if cannot be definitely laid 
. down that a person having been charged 
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It was subsequently found - 


though. 
there was no charge framed under s. 114. 


` Or. L. J. 113. 


. - 
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with a substantivé offence cannot be con- 
vieted for abetment thereof. Every case. 


depends upon its own facts and if the facts 
justify the conviction for abetment, though | 


. the person was charged with the commis; 


sion.of the offence itself, there is no bar in 
law to.such conviction.. The. principle is- 
what was laid down long ago in R. v. 
Chand. Nur (1) where it is said that if. 


. evidence adduced in support of the charge ` 


for the substantive offence does nof give. 
notice to the accused of all the facts which 
would constitute abetment, he cannot be 
convicted of abetment. This. question was. 
considered in the case of Indar Chand. v. 
Emperor (2) and Mr. Justice Woodroffe who 
was the third Judge,to whom the case was, 
referred on account of difference of opinion 
between two;Judges, observed at page 1133:* 
“I am not prepared tohold.as a universal. 
rule that in no case can there be a convic- 
tion for abetment where the charge is only. 
for the substantive offence." 'lhe same 
view has been expressed.in the unreportedT 
case of Kadira v. Emperor, Reference 
No. 2 of 1928 under s. 374, Oriminal Pro- 
cedure Code, and Appeal No. 2 of 1928 by O.. 
Q. Ghose, J., in these words: “It is true that 
there was no charge ofabetment of murder 
against. the present appellant before the 
Jury but, in my opinion, it cannot be laid. 


‘down as a universal rule thatin no circum. 


stances whatsoever where there is a charge. 
for a substantive offence and there is no. 
charge of abetment of that offence can the 
person so charged with substantive offence: 
be convicted. of abetmentof that offence,” The, 
same view has been expressed in Mahabir 
Prasad v. Emperor (3) and Dibakar, Das: v.. 
Saktidhar (4). A greatdeal of support for 
this view is to be obtained from the decision, 
of the JudicialOommittee in Begu v.Emperor 
(5) where the accused was charged under: 
8. 302, Indian Penal Code, but convicted 
under s. 201, Indian Penal Code, for 
destroying the evidence of the. commission 


(1) 11 B. H. O. R.-240.. | | 
(2) 33 Ind; Cas. 289; 42 O. 1094; 190. W. N. 1239; 17 


(3) 97 Ind, Oas. 430; 49 A. 120; 27 Or. UL. J. 118; Lie 
R.T A.180 Or;24 A.L, J. 998; A. I R. 1927 AIL 


(4) 101 Ind, Oas. 180; 31 O. W.-N. 527; 28 Or. Ly J. 
404; 54 0.476; A. I. R. 1927 Cal. 520; 8 I. A. Or. E. 
.(8) 88 Ind. Oas 3;.521. A. 191; 41. O. L. J. 437;, 2 
O. W. N.447:48 M L.J. 643; 27° Bom. L. R. 707: d 
Pat.. L. R. 95; Or; A.I R. 1925 P. 0.130; 6 Lah. 226; 
93: A: Li. J. 636; (1925) M. W: N. 418; 26 Or. L. J; 10594 
Lah. L.. J. 324; 30 O.. W. N. 581 (P. C.). M 
*Page of 42 O.—[Ed.]  . 
: [Since reported as 





112 Tad, Oes, 677 (Ed.] 
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of that offence, Their Lordships remarked; 
“A man may be convicted ofan offence 
although there has been no charge in 
respect of it, if the evidence is such as to 
establish a charge that might have been 
made”. I must, therefore, submit with 
great respect thatthe view taken in Hulas 
Chand Baid v. Emperor (6), by one of the 
Judges and adopted by theother Judge 
and couched in general language is not 
supported by autbority. There are some 
cases which have held to the contrary but 
which seem to have proceeded only upon 
the reading ofs. 238, Criminal Procedure 
Code, and make no reference to the other 
relevant e, 237 : Padmanaba Payi Konniah 
v. Emperor (7)and Emperor v. Raghya 
Naaya (8). 

We have next to consider asto whether 
in the words of the Judicial Committee 
there is evidence such asto establish the 
charge of abetment and whether the accus- 
ed has, by the absence of the chargeof that 
offence, been prejudiced. The fact deposed 
to inthe complainant's evidence and the 
evidence of her witnesses has been found by 
the Judge to be that the petitioner wrote 
the kobala in the name of the first accused; 
and the circumstances under which the 
money was actually made over to Alekjan 
show that the petitioner was a party to the 
cheating. He brought the receipt from the 
Sub-Registrar's office and made it over to 
the first accused. It was further proved 
that the petitioner was to make over the 
. money to thecomplainant but he refused 
to do so as there was a danger if the bundle 
was opened before the Sub-Registrar. 
These facts sufficiently. prove that the 
petitioner was privy to the commission of 
the substantive offence by the first accused. 
Upon these facta the petitioner's conviction 
was based and he had full notice that he 
had to meet these allegations in his 
. defence. 


The petitioner was further charged 


under s. 120-B. But it appears that no. 


order was passed under that section by any 


of the Courts below. We have, therefore, © 


ample authority under s. 423, Criminal 


‘Procedure Code, to alter the finding and - 


convict the accused under s. 120-B on the 
finding of fact arrived at by the learned 


(6) 99 Ind. Cas. 34; 44 O. L. J. 216; A. I. R. 1927 Cal. 
63; 28 Cr. L. J. 2. 

(7) 5 Ind. Cas, 145; 33 M. 264; 7 M. L. T, 79; 20M, 
p.J.84; 11 Or.L.J.49. ^ . AO AME 
... (8) Blind, Oas, 959; 26 Bom, L. R. 323; A. I. R, 1924 
Bom, 432; 29 Or. I4 J, 1135, — l 
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Sessions Judge who Says "itis clear that 
if Waziuddi was to carry through his plot 
successfully he would need the help of some 
one to write the deed, The cireumstances 
under which the deed was written and in 
particular the circumstances under which 
the money was actually madeover show 
that Gnanendra must have been a privy to 
the plan." In any view of the case the 
accused has been rightly convicted and 
sentenced. 

The Rule is, therefore, discharged. The 
petitioner's bail bond should be cancelled. 
He must serve out the remainder of the 
sentence. 


Jack, J.—I agree. I would only like 
to add that in my opinion whether a man 
can be convicted withouta separate charge 
on a charge of abetment of tke principal 
offence depends upon the circumstances 
of the case. Butit can only be done when 
the circumstances bring the case under 
B. 237, Criminal Procedure Oode. In the 
present case I think the circumstances are 
such as to bring the case under s: 237 and I 
think the Court was justified in convicting 
the accused inasmuch as the absence of & 
separate charge was notlikely to prejudice 
the petitioner. I think, however, that in 
this particular case the trial Court should 
have convicted the accused under s. 120 B, 
Indian Penal Code, The learned Judge 
finds that there is no direct evidence to 
sustain the charge under.s, 120-B against 
the four accused persons. It is not easy to 
understand what he means by this inas- 
much as the evidence on which he'convicted 
the petitioner under s. 420/114 wasin - itself 
sufficient to convict him on the charge 
under s. 120-B. On the findings arrived at 
by both the Courts below the petitioner 
was clearly guilty under s. 120-B and he 
Ought to have been convicted under that 
section. But inasmuch as the appellant 
has not been prejudiced by the procedure 


adopted it is not necessary for us to 
interfere, 
A. - Rule discharged, | 
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CALCUTTA HIGH COURT. 
O&g1MINAL APPEAL No. 107 oF 1929. 

July 30, 1929. 
Present:—Justice Sir Arthur Herbert 
Ouming, Kr. and Mr. Justice Lort- Williams, 
NALABAR HALDAR (alias) NATAK 

—APPELLANT 
versus 
EMPEROR— Opposite: PARTY. | 

Criminal Procedure Code (Act V of 1898), s. 297— 
Penal Code (Act XLV of 1860), ss. 802, 804—Murder 
case —Charge to Jury—Misdirection on point of law— 
Charge, essentials of. . 

In a charge to the Jury itis not enough for the 
Judge to simply detailchronologically the evidence 
given bythe witnesses for the prosecution without 
sifting or analysing itand without directing the 
Jury inany way upon the value or weight which 
ought tobe or might be, attached to it. 


Where in atrial for murder the Judge in his charge 
to the Jury stated as follows: “ If you hold that he 
intended tocause Karim Shah such bodily injury 
that death would bea possible but not the most pro- 
balle resultyou will find him guilty under s. 304, 
Part I or if you hold that he had no such intention 
but knew asa reasonable man that Karim’s death 
would be a likely consequence of his act you will 
find-him guilty under s. 30!, Part II: 

Held, that the use of the word 'possible' instead 
of the word ‘ likely’ amount to a misdirection on a 
point of law. : 

' Oriminal appealagainst the decision of 
the Sessions Judge, Bakargunj, dated 
the 14th December, 1928. ` 

 Measrs, Suresh Chandra Talukdar and 
Bhupendra Nath Dutt Roy, for the Ap- 
pellant. | 
- Mr. Anil Chandra Roy Chowdhury, for the 


Crown. 


JUDGMENT. 
-Lort Williams, J.—The accused, 
" Natabar Haldar alias Natak, was tried be- 
fore the learned Bessions Judge at Barisal 
with a Jury. under s. 302, indian Penal 
Code, for causing the death of one Karim 
Shah. Along with the accused his brother 
Nandabasi was also tried under s. 302 read 
with s. 114, Indian Penal Oode, for abetting 
him. He was acquitted, The case of the 
prosecution was that the two aecused 
brothers, Nandabasi and Natabar, lived 
together and were tenants of Abdul Kader 
Talukdar of Ohatra. Narendra Nath Bose 
was the landlord’s Tehsildar and Karim 
Shah was his Mriaha. In the afternoon of 
Tuesdsy the 27th March, 1928, Narendra 
(with Karim) had gone to the Bari of the 
two brothers where he found them and also 
Mahommad Shah and Abdul Karim Rari. 
There was some conversation and 
Narendra demsnded the rent due from the 
brothers. Nandabasi said that they were 
unable to pay them and the Teheildar 
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and Karim were about to depart when 
Nandabasi invited them to the inner but 
at the north Vita of the Bari to say some 
thing to them, Thereupon they went to the 
north Viti hut, Natabar also accompanying 
them and there they sat down. An alterca- 
tion then arose between the two brothers 
and Karim Shah with regard to a Jaisudi 
Bari which apparently the latter had taken 
possession of, but the possession of which 
was claimed by the brothers. They com- 
plained that he did not pay any rent for 
this Bari. His answer was that various 
people held mortgages on the property and 
he did not know to whom to pay the rent, 
When the altercation had been going on 
for about 20 minutes, Natabar who had 
gone inside the hut suddenly appeared with 
a Leja and speared Karim as he sat on the 
verandah. He attempted to get up and 
Nandabasi then got up and helped Natabar 
to press the Leja home. Karim rolled over 
and died within & few minutes. Narendra 
got up and ran out of the Bari for help. 
Mohammad Shah who had been left at the 
banthak. khana heard his brother Karim cry 
out and ran to the noth Vita hut and saw 
his brother lying in front of the door of the 
hut and Natabar standing on the’ verandah 
with a Leja in his hand. He tried to drag 
the body away but Nandabasi cried to his 
brother to kill him if he persisted in the 
attempt. Mohammad then ran away from 
the Bari. On his way he passed a number 
of people who had been called as witnesses 
and he told them all that his brother had 
been killed by Natabar. Various witnesses 
came to the Bari and were threatened by 
Natabar who said that he would kill any- 
body who came hear or tried to take the 
body away. Some of the witnesses alleged 
that he had said that he would kill them as 

he had killed Karim. The wound upon 
Karim when examined afterwards by the 

doctor were found to be consistent with 

having been done witha Leja. The chest 

was slashed open and the wound perforated 

the upper lobe of the left lung, the left 

ventricle of the heart in two places and the 

stomach in two places. It is obvious there. 

fore that considerable‘force must have been 

used. Natabar’s defence was that he had 

had a quarrel with a neighbour on account 

of the neighbour's son interfering with his 


"Panboroj, that somebody suggested that he 


should go to his landlord to have the 
matter decided, and that the landlord in- 
stead of helping him had fined him Rs, 25 
apparently on three separate occasions mak- 
ing the fine Rsi 75 in all, He also sentence 


152 
ed him to be slapped with a shoe but this 
part of the sentence was remitted. He says 
further that in consequence of his inability 
to pay the fine imposed the landlord. had 
sent his servants for the purpose of collect- 
ing the fine and that they with a number of. 
other persons had attacked him when he 
was attending to his Panbaroj and that he 
had, ran away towards his Bari when a 
Leja had been thrown at him but missed 
him. He managedto get into his Bari and 
when he. tried to shut the door another 
Leja was thrown at him which grazed him 
on the thigh andin turn he picked up the 
Leja which had been thrown at him and 
either threw it back or used it in his. 
defence with the result that, during the 
fight which ensued, Karim was struck. 
These shortly are the facts. | 
The sole witness of actual striking of 
Karim was Narendra but Mahommad saw 
the body almost immediately afterwards, 
and as I have said certain witnesses depos- 
ed that Natabar threatened them ‘that he 
would kill them as hehad killed Karim. It 
will be observed that a considerable part of 
the evidece of the persons whosay that they 
saw Mahommmad running and heard his 
. news is as consistent with the case for the 

defence as it is with that of the- prosecu- 
tion. It would fit in with either story. 
Udoy Ohandra Roy, prosecution witness 
No, 11 said in his cross-examination, that 
ihe men he had seen were running’ with 
something like. lathis in their hands 
and that from within the Basabari he 
heard Natabar cry’ out that he was 
being murdered. . | 

Mr. Talukdar on behalf of the appellant 
has complained first of all that the learned 
Judge has not properly put the case of the 
defence to the Jury. He has also raised a 
point of law with regard to the learned 
 Judge's direction upon s. 304, Indian Penal 
Code. In view of the opinion which we 
have formed as to the learned Judge's 
direction in law it is not necessary. to deal 
at length with the first point taken on be- 
half of the accused. But reading the charge 
asa whole lam of opinion that it does not’ 
sufficiently draw the attention of the Jury to: 
the defence raised, nor does it show the im- 
portance of the evidence of Udoy Roy in his 


cross-examination. The learned Judge, as so.. 


many learned Judges in the Mofussil seem 


to do, simply detailed chronologically the’ . 


evidence given by the witnesses for the 
prosecution without sifting or analysing it’ 


and without directing the Jury in any way: 


upon the value or weight which ought to ‘be: 


NATABAR HALDAR v, EMPEROR, . 
‘or might be attached to it, and by: so doing 
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bas really failed to: give.that help to the 
Jury which heought to-have given. AsI 
have already pointed out ina recent case 
the spirit of the Code. demands that there 
shall be more than a bare statement -of facts 
in the learned Judge's charge. Otherwise 
he can be of little assistance to the Jury. 

The point, raised in the learned Judge's 
direction in. law refers to the following 
passage.in his charge. He had explained ss. 
302 and 304 and eventually.said this: “If, 
however, you find he had neither theiatention 
nor the. knowledge requisite under s: 302 
consider his liability under s. 304, Indian: 
Penal.Code.” He then read. and explained 
that section and continued.” “If you hold 
that he intended to cause Karim Shah such 
bodily injury that death would be-a-possible. 
but.not. the most. probable result you will 
find him guilty under s. 304, Part I or if 
you hold that he had-no such intention but 
knew as &.reasonable. man that Karim’s 
death would be a likely consequence: of his- 
act you will find him guilty under’ e..304, 
Part 1:.” In ourfopinion this direction would 
have been quite correct ifhe had not. used”. 
the word ‘‘possible,” but had adhered to the 
words of the section and had used the word 
"likely" | 

It becomes clear, that the Judge's direc- 
tionis wrong, if you apply it to a concrete 
instance. l may repeat here the example 
which I suggested during the discussion—If 
Natabar had struck a blow with the Leja 
on Karim skin it is clear that Karim might 
have died from septic poisoning arising . 
from the wound. His death would be a 
possible result of what Natabar had done 
but not the. most possible. result, Accords 
ing to the learned’ Judge's direction. such 
an act would come within s. 304, Part-I. We 
are clearly of opinion thatit would not, 
might possibly come: within s. 304, Part I. 
But it is more than likely that such an act 
would not come within the:purview of s. 304 
at all, In view ofthe-fact that. the Jury have 
convieted the accused of. an offence:under 
B8 304; Part I it’ cannot be said that: thia 
misdirection may not have misled the Jury. 

In these circumstances-we-are of opinion 
that the conviction and sentence must be 
set aside and the appellant retried. 
Cuming, J.—Ilagree. - - . 
A.. - - Retrial ordered, 
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ALLAHABAD. HIGH COURT. 
SgCoND OivIL APPEAL No. 2091 oF 1927. 
‘December 19, 1929, | 
Present:—Justice Sir Shah Muhammad 
Sulaiman Kr., and Mr. Justice Kendall. 
SARJU TEWARI—PLAINTIFF—APPELLANT 

l i versus. < 
MOHAMMAD AMIN AN». OTBERS— 
DEFENDANts— RESPOS DENTS, . ^ 
. Agra Pre-emption Act.(XI of 1922), s, 8—8Sale for 


manufacturing industry— Purpose not recited in deed , 


—Extrinsic evidence, admissibility of —Purchase , for 


model -farm, whether for agricultural purpose —Pur-- 


chase of surplus land to extend. factory in future; whe- 
ther protected. = 
In a suit for pre-emption it is open.to thé’ vendee 
to show by other evidence; even though there may 
not be any such recital, what the real purposeof the 
purchase was, though an omission of such. a 


“purpose from the sale-deed may be a strong piece 


- 


of evidence against him. M 
. Thesetting up of evena model farm; the main 
object of which may be to experiment on the quality 


< of Sugarcane produced orto serve as an object lesson 
“to the neighbouring cultivating classes would be to 


. 


r 


LI 


4 


r 
` 


~ 
. 


^ 


i 


bring about,an improvement in the cultivation of 
'Sugarcane,2.€ , a promotion of agriculture. That òb- 
ject caunot be treated as the purpose of a manufactur- 
ing industry itself within the meaning of s 8 of the 
Agra Pre-emption Act. 

Punjab Sugar Mills Co. Ltd. v. Lachhman Prasad 
(1), referred to. i au 
- In order that a case may fall within the Exception 
contained in'.8. 8 0f the Agra Pre-emption Act.: The 
primary and main object of the purchase of the 
entire land should be the manufacturing purpose and 
the land so purchased should in good faith bė sub- 
stantially utilised for that purpose within one year. 
‘Where a-vendee takes up surplus land. intending to 
hold it in reserve for future use when he can afford to 
extend his factory, he would not be protected under the 
Said section, ’ are 
': Second appeal from a decree-of the First 
Additional Subordinate Judge, Gorakhpur, 
dated the 25th of July, 1927, reversing that 
of the Munsif, Deoris, dated the 26th of 


“July, 19:6. | 


! 


& 


] 
‘ 


Messrs. S. K. Dar and Baleshwari. Pra- 
‘sad, for the Appellant. 
- Dr. K. N Katju, for the Respondents, 


rs JUDGMENT,—This is a . plaintiff's 


appeal.arising out of a suit for pre-emption. 
‘The principal defence raised by the ven- 
dee was. that the purchase had been for 
the. purposes of manufacturing industry. 


The Court below held against the defend- 
ants and decreed the claim. On appeal - 
„the. lower Appellate Oourt.has dismissed 

-the suit in its entirety. ^: - mE 
- - There was an express recital in the sale- 


^ 


,deed.:as.to the purpose for which the pro- 


-perty was. being acquired. The lower Ap- 


,pellate Court differing from the Court of 


.firet. instance held that the omission of any 
-recitals in the sale deed was not a fatal de- 


‘ect, . In our opinion this view -wes correct. 
48 | 
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it is open to the vendee to sliow^:by * other 

‘evidence, even though ‘there may- not be 
: any such recital, what: the real‘ purpose of 


^. 


UIT 


the purchase was, though,: of cour&e, "an 
omission of such a purpose from. the" àle- 
deed may be:a strong piece of = evidence 
against him.. : : re d 

. The learned Judge does appea? to -h&ve 
found that the purpose. of the purchaBé was 
‘to start the sugar industry." -Hè has held 
"the land in all is about seven bighas, on 
one bigha stand the plant, shed etċ., and on | 


“the remaining six bighas, a model farm 
is set up—all.go to work the industry." 


There ean be no doubt that he found 


“that. the purpose. of purchase of at least 


some land was to set up.manufacturing in- 
dustry and that one bigha of land out of the 
area purchased was actually utilised for that 
purpose within one year of the purchase. 
‘His finding, however, does not make it 
clear whether the remaining six’ bighas of 
land on which, according to him, à: model 
Í&rm exists, was required for the same 
rnanufacturing. purpose. . 

It has been laid down by this Court in the 


. ease of the Punjab Sugar Mills Co: Lid. v. 


Lachhman Prasad (1) that sugar plantation 
or:the cultivation of sugarcane crop is an 
agricultural pursuit quite different and 
distinct from the-industry of manufactur- 
ing sugar. The setting up of even a model 
farm, the main object of which may be to 
experiment on the quality of sugarcane pro- 
duced or to-serve as an Object lesson to the : 
neighbouring cultivating classes would be 
to bring about an. improvement in the 
cultivation of sugarcane; 4. e, a promotion 
of ‘agriculture. That object cannot ‘be 
treated as the purpose of & manufacturing 
industry itself. Improvement in the quali- 
ty of sugarcane, which would ultimately 
serve as raw material for consümption of 
the factory is for the purpose of improving 


cultivation and-agriculture, and not ménu- 
-facture >. On the other hand, it is possible 
~ that although only one bigha; of land ig 
, actually occupied by the plaint, shed ete., 
. nore space is required for the purpose of 


. the manufacturing factory itself. 


It has. been ‘contended on ` behalf of the 


“respondent that the land might have been 


actually acquired with the . intention . of 
utilising it at the time when extensions are 


°` to be made for the factory which has been 


set up. We do not think that a vendee 


. who takes up surplus land, intending to 
hold it in reserve for future use when he can 


(1) 119 Ind. Cas. 9; (1929) A.L. J. -1178; 


Ind; Rul, | 
(1929) A11.909; A, I, R, 1930 All, 77, Sk 
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: afford ‘to -extend his factory, would be pro- 
tected under this section. The primary and 
. ,main object-of the purchase of the entire 
land should be the manufacturing pur- 
pose and the land so purchased should, in 
good faith, be substantially utilised for 
that purpose within one year. The burden 


.of showing that the case falls within the: 
Exception: contained ins. 8 undoubtedly 


_.lies on the vendee 

Inouropinion the findings of the lower 
Appellate :Court are insufficient in them- 
selves for a complete disposal of thisappeal. 
We accordingly send down the following 
_ issue for determination :— 

Whether the whole or any part of the 
remaining six bighas on which it is stated 
that a model farm exists, can be inferred to 
have been reasonably: required for the 
purposes of the manufacturing industry? 

As the case has not been approached in 
the Courts from this standpoint, we direct 
that the parties should be at liberty to 
produce fresh. evidence .if they consider 
necessary. The finding should be returned 
within three monthes, if practicable, and 
on return of the finding the usual ten days 
will be allowed for objections, - 

A. -Case remanded, 


ALLAHABAD HIGH COURT. 
S#oonD OtviL APPEAL FROM ORvEE No, 
l 16 oF 1924, 
. January 11, 1930. 
Present :—Mr. Justice Mukerji and 
r. Justice Bennet. 
SUGHRA BIBI—APPLICGANT 
Versus 
GAYA PRASAD AND ANOTHER— 
OPPOSITE PARTY 


4 Provincial Insolvency Act (V of 1920), ss. 88 (1), 68 > 


-proviso—Deferred .dower debt due to wife of 
“Muhammadan insolvent, whether provable in insolvency 
‘— Wife's proper remedy. 

A Muhammadan wife is not entitled to be entered in 
the schedule of creditors of her insolvent husband for 
the amount of her deferred dower debt. Such a debt, 
being payable only on death or divorce, falls within 

‘the proviso to s. 33 (1) of the Provincial Insolvency 


Act. 
Mirza Ali v. Qadari Khanam (1), followed. 
Suba Bibi v. Balgobind Das (2), distinguished. 
The only remedy ofthe wife in respecto such debt 
. under the Provincial Insolvency Act lies -under s. 63, 
of the said Aet. 
Second appeal from an order of the 
District Judge, Oawnpore, dated the 8th of 
;August,Í929. ^. I | 
Mr, Mansur Alam, tor the Applicant. 


SUGERA BIBI t. GAYA PRAGAD. 
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JUDGMENT.—This is a second appeal 
from “an order, brought by Musammat 
Sughra Bibi, a>pellant, the wife of Abaul 
Mughni insolvent. “Abdul Mughni -was 
adjudged an insolvent on the 3rd of Decem- 
ber, 1927, and a previous transfer had been 
made by him to his wife onthe 2lst of 
February, 1:27, of all his property in lieu of 
her dower debt. That transfer was set 
aside as fraudulent, and that matter is not 
now before us. Subsequently the appellant, 
Musammat Sughra Bibi, applied to have her 
name entered in theschedule of creditors 
for the total amount of. her deferred dower 
debt which was Hs.5,000. The two lower 
Appellate Courts. have refused that applica- 


‘tion. The sole question before us is whe- 


ther a Muhammadan wife is entitled to be 


. entered in the schedule of creditors of her 


insolvent husband for the amount of her 
deferred dower debt. Deferred dower debt, 
as stated in para. 46 of Wilson's Muham- 
madan Law, 4th Edition, is payable only 
on the termination of the marriage by death 
or divorce Neither of these contingencies 


‘has yet taken place, and it is not possible 


to say whether the husband will or will 


. not divorce his wife,or whetherhe will or 


will not predecease his wife; nor is it 


` possible to say at what date the husband 
. would predecease or 
either of.the two contingencies did take 
. place. Accordingly it is not'possible for 


divorce his wife if 


the Insolvency Court to estimate what 
would be the present value of the deferred 
dower debt of Rs. 5,00u which was to be 
paid if either of those contingencies took 
place. Section 33 of the Provincial .ln- 
solvency Act, sub-s. (1) states, "provided 
that, if, in the opinion of the Court, the 
value of any debt is incapable of being 
fairly estimated, the Court may make an 
order to that effect, and thereupon the debt 
shall not beincluded in the schedule.” 

We consider that the present deferred 


. dower debt comes within tbat proviso. It 


is not possible for the Insolvency Oourt to 
arrive at any fair estimate of the value of 
this deferred dower debt in comparison 


- with the debts of the other creditors who 


are entered in theschedule. The learned 
Counsel for tbe appellant refers to &. 45 of 
the Incolvency Act, but that section refers 
to a debt payable at a definite future time 
and the present debt may not be payable 
"at all in certain contingencies, We 
consider that the only remedy for the 
appellent under the Provincial Insolvency 
Act lies. under s. 63, and itin future her 
husband predeceased her or -divorces her 


^ 
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E the insolvency proceedings have not 
then terminated, it would be open to the 
appellant to apply under that section for a 
share of any assets which .were still remain- 
ing with the receiver. In arriving at the 
present decision we agree with the ruling 
reported as [Mirza Aliv. Qadari Khanam 
(1)] where the Punjab Ohiet Oourt held that 
& similar deferred dower debt was incapa- 
ble of being fairly estimated, and, therefore, 
should not be entered in the schedule of 
creditors. 

' Reference for the appellant was made to 
[Suba Bibi v. Balgobind Das (2), but as 
specifically stated on page 180*, that ruling 
does not apply to insolvency cases. 

We consider that the ordér ofthe lower 
Appellate Court was correct, and we dismiss 
e appeal under O. XLI, r. 11, 

Appeal dismissed. 


dj 50 Ind. Cas. 774; 21 P. L. R. 1919. 
' (2) 8 A. 178; A. W. N. (1886) 51. 
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ALLAHABAD HIGH COURT. 
LETYEKS Patent APPEAL No. 13 or 1928, 
January 10, 1930. 
` Present: —Mr. Justice Mukerji and 
Mr Justice Bennet. 

OHIRAUNJI LAL—DzFENDANT— 
APPELLANT 
VETSUS 
ISHWAR DAS—Puainti FF atone 
Execution.of decree—F inal decree for sale of zemin- 
dari—Grove of defendant not ' :exempted—Suit 
against purchaser by grove-holder, maintainability .of 
—Subsequent correction of decree, effect of—Civil Pro- 
cedure Code (Act V of 1908), s. 47 
“Where a final decree for sale gs à -zemindart .does 
not exempta grove -held by one of the .defendanta 
from sale and the whole zemindariis sold, even a 
Subsequent correction of the decree would not affect 
the validity of the sale, and the defendant cannot 
bring a suit for possession ofthe grove against the 
purchaser. 


Agha Husain v. Qasim Ali(1) and Pirthi Nath v. 
Kunji Koer (2), referred to. 


Letters Patent Appeal against a judgment 
of Mr. Justice Kendall dated the 14th 
of December, 1927, and printed as 118 Ind. 
Oas. 37 0. 

' Dr. K.N. Katju, for the Appellant. 

Mr. Panna Lal, for the Respondent. | 

JUDGMEN T.—This is à Letters Patent 
Appeal brought by the defendant Chiraunji 
Lal against a decree of a learned single 
Judge of this Court, awarding the plaintiff 
a decree for possession of a grove The suit 


was dismissed by the two lower Courts. The ` 


facts are as follows :—One Mr. Gar dner was 
the sole owner of the zemindari rights in -a 
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-his name. 
-r.'90 was made by Ishwar Das and 'aecord:. 


. 155 
certain village, and in 1904 Ishwar Das, the 
plaintiff, bought a grove from Mr. Gardner. 
That sale deed clearly sets forth that Mr. 
Gardner was the owner in possession of that 
grove, and he sold the righis of ownership 
of the grove to Ishwar Das. Prior to this 
sale, on 9th October, 1882, Mr. Gardner had 
executed a simple mortgage of his zemindart 
rights in this village. The sale-deed of 
1904 was, therefore, subject to this mortgage. 
In 1910 Baldeo Prasad, 
brought a suit for sale on his simple mort- 
gage to which he made Ishwar Das, the pre- 
sent plaintiff, a defendant, as he was the 
owner of this specific plot comprising this 
grove. A preliminary decree was passed on 
the 5th April, 1911. In that decree there is 
a statement that the occupancy rights of 
Ishwar Das in the area sought to be sold - 
shall not be affected by the sale. It has 
been argued that this exemption . refers 
to the rights of Ishwar Das in the 
grove in question. Thereis no evidence at 
all to support such an argument. There is 
nothing to siow that the occupancy ‘rights 
‘which were exempted were not the occu- 
pancy rights of Ishwar Das in some tenancy 
holding in that village. It is clear that the 
tights which Ishwar Das had purchased in 
1904 could not by any correct use of langu- 
age be described as occupancy rights, and 
moreover if the reference was to the grove 
by an inaccurable use of language, we 
would expect that the exemption would 
have stated that the occupancy rights an the 
grove were to be exempted: 

The next point which. is to be ‘noted 
is that in the. final decree dated 7th 
September, 1912, this exemption clause finds 
no plaze, Subsequently there was a sale on 
this decree, and the defendant Ohiraunji Lal, 
the appellant before us, bought the village 
at an auction sale on 20th April, 1920, and 
the sale was confirmed and formal poss9s- 


„sion was delivsred to Chiraupji. Lal on 4th 


August, 1721, and mutation: was effected in 
No objection under O. XXI, 


ingly a suit would be barred. It is difficult 
to see on what ground the present -claim of 
Ishwar Das could be maintained. As the 
final decree contained no exemption of the 


` grove, even a subsequent correction of that 


decree would not affect the validity of the 
sale, see Aga Husain v Qasim Ali (1) and 
Pirthi Nath v.: Kunji Koer (2). We con- 


(1) 89 Ind. Cas. 1018; 23 A. L. J. 946; L. R. GA. 580 
Civ.; A.I. R 1926 All. 35; 48 A. 94. 

(2) 89 Ind. Cas 369; 24 A. ‘Li J. 65; LeR. 6 A, 129 
.Qiv.; A. LR 1926 All, 4l c 
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the mortgagee, | 
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sider, therefore, that the claim of the plaint- 
iff fails, firstly, because it is not shown 
that the- exemption in the preliminary 
. decree applied to this grove, secondly, be- 
, cause there was no exemption in the final 
decree, and thirdly, because his remedy 
would not lie in a suit, | i 
It was argued that;as alleged in para. 2 
of the plaint, from 1898 the plaintiff had the 
rights of a grove holder, and that subse- 
: quently in 1904 he acquired the rights of a 
proprietor in this grove. There is no evi- 
' dence whatever on the record which would 
enable any Court to come toa finding that 
prior to 1904 the plaintiff had any righte in 
this grove. Furtber, if he had possessed 
any such rights, they would be merged with 
the proprietary right transferred in 1904. 
And the language of the eale deed of 1904 
clearly states that Mr, Gardner was the 
owner in possession of the grove, and this 
language is inconsistent with the plea that 
the plaintiff poseersed any rights of a grove- 
holder prior to 1904, "e 
For these reasons we 8llow this appeal, 
and dismiss the suit of the plaintiff with 
costs in all Courts. 


A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
CkIMINaL REFEHEKNOE No. 357 or 19:9. 
May 29, 1929, 

Present —Mr. Justice Pullan. 
BALKISHEN—Apprticant 


VETEUS 
EMPEROR rurovex JAGAN NATH 
AND ¢NCTHER— OPPORITE Ps >+Ty. 

Criminal Procedure Code (Act V of 1898), s. 250— 
Case triable Ly Magistrate— Power to award compensa- 
tion— Possibility that case triable exclusively by Court 
of Sessions might arise, if proved, effect of. 

A Magistrate made an order for compensation under 
g. 250, Criminal Procedure Code,in a case under ss. 
463 and 323, Penal Code, both of which were within the 
Magistrate's jurisdiction. The Sessions Judge-made 
a reference on the ground that if there was any ofence 
it was one under s 467, Penal Code, which was exclu- 
sively triable bythe Court of Sessions But it was 
found by both the Courts that no offence’ was commit- 


BALKISHEN 7, 
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Crjminal‘reference made by the Sessions 
Judge, Aligarb, dated the 27th of April, 
1929. ' 


JUDGMENT.—This isa reference by 
the learned Sessions Judge of Aligarh rte- 
questing the Court to set aside an order 
passed by a Magistrate under s. 250 of 
the Code of Oriminal Procedure directing 
a certain complainant to pay compensation 
to the accused. It is not suggested that 
the order was otherwise improper, but 


merely that it was without jurisdiction... 


The ease before the Magistrate was under 
88. 463 and 323 of the Indian Penal Code 
both being within the Magistrate's jurisdic- 
tion and prima facie he was entitled. to 
pass the order jn question. The learned 
Sessions Judge bases his reference on the 
assumption that if there was any offence it 
was one under 8 457 of the Indian Penal 
Code and exclusively triable by the. Court 
of Sessions. But it has been found by both 
Courts. that there was no offence, and the 
Judge appears to me to have gone too far 
when he assumes that if the offence had 
been committed it would have heen one un- 
der:s 467 of the Indian Penal Code. We 
have to consider whether the Magistrate 
was trying the case or merely holding an 
enquiry with a view to commitment. He 
‘says that he was trying the case, and I have 
no doubt that he is correct in go saying. 
The case must be distinguished from that 
reported. as Harihar Dat v. Maksud Alt: (1) 
which refers a case where. one -at least: of 
the offences charged- is exclusively. triable 
by the Court'of Sessions. The case which 


is parallel to the present is noted in tbe. 
judgment in Harihar Datt v. Maksud- Alv" 


(1). It ia Mohajanam Vencatarayar v. Kodi 
Venkatarayar (2). lt wes not in my opi- 
nion incumbent on the Magistrate to go out 
of bis way to find that a case exclusively 
triable by a Court of Secsions might arise 
‘from the facis before him, if they were 
proved. He was trying a case apparently 
within bis jurisdiction. He found that 
there was no case and that it had been 
brought frivolously and vexatiously. He 
was, therefore, entiteld to act under s. : 50 
of tbe Criminal Prccedure Code. 
I decline to interfere, 


-ted atal; ` 
. Held, thatit was not incumbent on the Magistrate 
to goout of his way to find that a case exelusively 
triable by a Court of “Sessions might arise frem the 
facts before him, if they were proved, ani the Magis- 
trate was.entitled to act under s. 200, Criminal Froce- 
dure Code | ! 
Harihar Datv. Makend Ali (1), distinguished, ` 
quei c UN v. Kodi V enkatarayer (2), 
$ owe : " t j E das 2 i 


The jelerence will be returned. 
A. Reference returned. 


(1) 91 Jnd Cas. 38;23 A. L. J. 1056; L. R. 6 A. 
188 Cr 27 Cr. L.J. 6; A.I. R,1926 All 159; 48 A. 


166. 

~ (2) 66 Ind. Cas. 72; 45 M. 29; 14 L. W. 247; (1921) M. 
DW.N.603; 41 M L.J. 268: 30 M. L. T. 75; 23 Cr. L, 
J. 272; A. L R.1922 Med. 22% 00 ou 
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ALLAHABAD HIGH COURT. 
Second Civi, APPEAL No. 1282 or 1928. 
January 9, 1930. l 
_ Present :— Mr. Justice Niamatullah, 

RAM PHAL SINGH AND OTHERS— 

. D&FENDANT8—ÁPPELLANTS ` ` 

"2 -  . veTS3u8 

. BAOHCHU RAM AND ANOTRER — 

PLAiNTIFYS—RE-POvVDaNTS, —— 

Abadi—A dverse possession —User of parti land by 
villager, when adverse to 'zemindar —Acquisition of 
Eee by long user—Easements Act (Vof 1882), s. 
l5. . ae 
A riyaya cannot acquire any right of ownership 
in parti landsituatedin the dbadi ofthe village, by 
more than12 years userof such land, except under 
circumstances which clearly indicate his exclusive 
possession amounting to ouster of the landlord. He 
may, however, by continuous user acquire a right of 
easement over such land under 3,15 of the Ease- 
ments Act, to use such landas € threshing-floor or for 
storing rubbish etc. [p. 798, cols. 1 & 2.] 

‘Second appeal trom a decree of the Sub- 
ordinate Judge, Allahabad, dated the 13h 
of April 1998, > 

Mr. Shiv Prasad Sinha, for the Appellants. 
‘Messrs, P, L. Banerji, H. P. Sen and Hari 
Ram Jha, for the Respondents, 


JUDGMENT.—This is a defendante' 
appeal arising out of a suit brought by the 
plaintiff-respondents for recovery of posses- 
‘Bion of a piece of land shown in red and 
marked A in a plan accompanying the 
plaint. The reliefs of injunction and damages 
are also claimed. The plaintifs were origin- 
ally tenants in the village in which the 
land in dispute is situate. They appear to 
have.had cultivation at a fairly. large scale. 
Tne defendantsare non-resident zemindarsof 
partof the village. About ten years before the 


institution of the suit, the plaintiff purchas-. 


ed asmall share in ‘Mahal’ Bhawani Bakhsh 
Singh, which istone of the three mahais 
into which the whole village is divided. The 
defendants have also a small share in Mahal 
Bhawani Bakhsh Singh, besides being the 
owners of the remaining two mahals,namely, 
Mahal Khet Singh and Mahal Phaldan 
Singh. The plaintiffs do not appear to have 
ever been the terants of the defendants. 
They held a small area as sub tenants from 
one of the defendants tenants; This sub- 
tenancy came to an end about a year before 
the institution of the present suit. The case, 
as get out in the plaint, is that the plaintiffs 
have been in exclusive possession of the 
land.in dispute for.a very. long: time. past 
and they have used it a8 their threahing- 
floor, a8 & place for storage of rubbish 
(Ghur),as their courtyard and. for certain 
other purposes. The plaintiffs claim their 
possession to have been ofa proprietary 


RAM PHAL SINGH 7, BAOHCAU RAM. 


757 


character. What led to the institution of 
the suit, according to the plaintiffs, was ac. 
tive interference by the defendants in their 
enjoyment ofthe land. . P 
The defence, to which. the defendants 
eventually settled down, was & denial of 
the plaintiffe' possession, or enjoyment of 
any. kind, of the land in dispute. 
` No documentary evidence 
duced by either of the parties, 


‘was pro- 
The wit- 


nesses examined by the parties supported 


the case of continued possession of one 
party or the other. Both the Courts below 
have believed the .witnesses examined by 
the plaintiffe, their finding being that the 
plaintifs have for n considerably long time 


. used this land asa Éíhreshing-floor and aa 


land for storage of rubbish (Ghura) and 
cow-dung cakes. The plaintiffs’ suit for 
possession has been decreed on that finding. 
The defendants have preferred this second 
appeal. : | 

As already mentioned the- village has 
been formed into ihree “Mahals” by parti- 
tion, It is not clear whether it is perfect 
or imperfect; but the entire 'abadi' land 
is joint, in the sense that actuil division 
and allotment of it has not been made. A 
certain area out of it has been nominated . 
as appertaining to each ‘Mahal’. In other 
respects it has been left joint. It is, there- . 
fore, not possible for either of the parties to 
assert, as regards a particular piece of land, 
that itis exclusively theirs. The character 
of the plaintiffs’ possession, apart from their 
right, has been exactly the same during the 
years that they have been co-sharers in 
Mahal Bhawani Bakhsh Singh as it was 
before it. Ever since they obtained pro- 
prietary interest in a small fractional 
share, the character of their enjoyment of 
the land in dispute has not undergone any 
change. Theresult is that their right of 
user, whatever it was before they became 
co-sharers still subsiste. Over and above 
such right, they have, in common with other 
co-sherers, a right to enjoy the land in dia- 
pute in proportion to their share. Under 
these circumstances, it becomes necessary 
to ascertain the extent of the plaintiffs’ 
right to this land: before they became 
¢co-sharers in the village. Neither of the 
Courts below has considered it necessary 
to find the exact position resulting from - 
their enjoyment of the land in dispute for a 
long time. The evidence leaves no doubt 
that they used this Jand for certain pur- 
poses for well over 20 years before they 
became co-sharers. Several posesble cases 
are to be considered to ascertain the charac- 
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ter of the plaintiffs right to this land. They 
Could have perfected a right of ownership 
by adverse possession, they could have ac- 
quired the right of easement or they may 
have. been only licensees. As to which of 
these rights, if any, has been acquired de- 
pends on the nature and extent of their 
possession. In the first case, the right of 
the proprietor, whoever they were includ- 
ing the defendants, should be deemed to 
have been lost. In the third case, the 
plaintifis are entirely at the mercy of the 
proprietary body,the license being always 
revocable. On the evidence, with due regard 
to the circumstances of the case, I am not 
inclined to hold that the plaintifis were 
in adverse. possession or that they were 
licensees. The land in dispute, as I have 
already said, is part of the abadi and has all 
along been parti. An ordinary inhabitant 
of the village cannot acquire title by ad- 
verse possession by merely using part of 
the parti land belonging to the zemindars. 
Title by adverse possession,as regards such 
land, can only be acquired if there was an 
assertion of title on his part to the know- 
ledge of the owners. Nothing short of 
actual ouster will set the law of limitation 
running against. the proprietors, who may 
not object to the residents of the village 
“using parti land without in any way pre- 
judicing their own rights as proprietors. 
A ‘riyaya’ cannot, therefore, acquire any 
right of ownership by more than 12 years 
user of such land, except uhder circum- 
stances which clearly indicate his exclusive 
possession amounting to ouster of the land- 


lord.’ Evidence adduced by the plaintifis,. 


and believed by the Courts below fails far 
short of this requirement. I must, there- 
. fore, negative the plaintiffs’ alleged title by 
adverse possession, Atthe same time I am 
not prepared to hold that they were only 
licensees. The evidence establishes that 
the plaintiffs have used the land in dispute, 
for more than 20 years before they became 
co-sharers in the village, as their threshing 
floor and as land for storage of rubbish. and 
cow-dung cakes openly and as of right 
and without interruption. Their residential 
house is in close proximity to the land in 
dispute. They have their cultivation in the 
village not far from the land in dispute. 
They must, therefore, use some plot of land 
for the purposes referred to s. 15, Indian 
Hasements Act, is of wider application and 
is not confined to rights of way or of support 
specially mentioned therein. The expres- 
sion ‘any other easement’ includes a variety 
of rights similar to those illustrated. in 
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the section. Pasturage, fishery, ferry and 
similar rights of easements have been 
frequently upheld as those acquired by 
prescription, see, for example,. Secretary of 
State for India v. 
Chunder Churn Roy v. Shib Chunder 
Mundul (2). Itis clear from the evidence 
that they have acquired a right of prescrip- 
tive easement for the purposes already 
mentioned, and to that extent their right 
must be conceded by the defendant-ap- 
pellants. This, however, will not'entitle the 
plaintiffs toa decree for exclusive posses- 
sion, as has been granted to them by the 
Courts below. The proprietor of a village 
is presumed to be in possession of his parti 
land, and user of part of such land by the 
riyaya is not necessarily dispossession of the 
former. His possession,.at least construc- 
tive, continues in spite of such user. I am, 
therefore, of opinion that the decrees of the 
Gourts below, in so far as they award exclu- 
sive possession to the plaintifis, cannot be 
sustained. In so far as the plaintifs are 
also co-sharers in the mahal in which part of 
the land in dispute is situate, their pro- 
prietary right as co-sharers to the extent of 
their share will not be affected and they 
will be entitled to enjoyment in that capa- 


city with the defendants, who are not ex-. 


elugive owners of the land in dispute. The 
exact amount of the plaintifis’ share in 
Mahal Bhawani Bakhsh Singh is not clear 
and need not be specified for the purposes of 
this case. 

Under the circumstances stated above, I 
get aside the decrees passed by the Courts 
below and substitute therefor a decree to 
the following effect :— _ 

The plaintiffs are decreed joint posses- 
sion to the extent of their proprietary in- 
terest in the land in suit. The plaintiffs’ 
right of prescriptive easement entitling them 
to use the land as their threashing-floor, for 
storage of rubbish (Ghur) and cow-dung 
cakes is declared and an injunction is 
issued against the defendants directing 
them to refrain from interfering with 
the plaintiff's right of easement detailed 
above. Under the circumstances of 
the case, parties are ordered to bear their 
own costs throughout. 

A. 
(1) 14 B. 213. 
(2) 5- €. 945; 6-0. L. R. 269; 3:Shome L.-R, 123. 
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ALLAHABAD HIGH COURT. 
Secanp Civin APPEAL No. 488 or 1927.. 
January 6, 1930. ; 
Present:—Mr Justice Sen and 
Mr. Justice Niamatullah. 
Raja JIWAN SINGH—DRRPENDANT-— 
APPELLANT =. 
. i versus | 
Kuar REOTI SINGH. AND ANOTHER-—- 
PLaINTIFF8S—RESPONDEN'S ` 
Fraud--Suit to set aside decree for fraud—Duty of 
plaintiff to particularise facts—Hvidence Act (I of 
1872j,s. 108—Person not heard- of for seven years— 
Présumption—No ‘presumption of date of’ death. 
Where a suit isinstituted to set aside'a decreson 
the ground of fraud, it is obligatory andimperative on 
the plaintiff to prove that thedecree was obtained by 
fraud practised upon the Court. General allegations 
of fraud are insufficient and the plaintiff must particu- 
larise the facts upon-which fraudis founded. [p. 759, 


col 2.j, 
GU Narain Gupta v. Tiluckram Chowdhry (1), 


referred to. "n Wr | 
The presumption: raised by: s 108, Evidence Act; 
is confined to the factum of death Where a party. 


a 


affirms that a certain person died on or before a 
particular date, that factas to be established by. 
positive evidence: [p. 761, col. 2.] 


Second appeal from a decree.of the Dis- 
trict Judge, Mainpuri, dated the 4th of Feb- 
ruary,1927,reversing that of the Subordinate 
Judge, dated the l6th of September, 1926. 

Messre..P..L. Banerji and S. N. Chaube, 
for the. Appellant. | 

Mr. N. P. Asthana, for the Respondents. 


JUDGMENT.—The suit, which has: 
given rise to this second appeal, was for a 
declaration that an ex parte decree in sult 
No ILof 1922, [n re Raja Jiwan Singh v. 
. Kunwar Tara Singh, passed by the Revenue 
Court on the 3rd of February 1923 was viti- 
ated by fraud and that the entire proceed- 
ings consequent upon the said decree were: 
voii, ineffectual and not binding upon the 
plaintifis. wn 

There is à small estate in the district of: 
Mainpuri knownes Eka Raj which is held 
by the defendant appellant as Raja- and. 
Gaddi Nashin. The plaintifis and the de- 
. fendants Nos. 1, 2and 3and the husbands 
of the defendants Nos. 4 and 5 are descend- 
ed from a common ancestor. Raja Jiwan- 


Singh, a defendant No. 1, who is the ap- 


pellant in this Vourt is the accredited head 
of the family. The junior members of the. 
family received from generation to genera- 
tion either some cash allowance or some pro- 
perty for their maintenance. In pursuance: 
of this custom the plaintiffs and. their father: 
Kunwar Har Govind Singh and defendants: 


Nos. 2" and 3 and the husband of defende- 
ant No. 4 had received from the Baja hamlet. 


-4 
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called Nagla Rajpur for their: maintenance: 
The names of the maintenance holders were 
originally entered in the khewat but in 
recent years their names have been removed 
from the khewat and have been entered in 
the jamabandi and they have been paying 
Rs. 530 as rent forthe land in Nagla Raje — 
pur which is in their occupation. The area 
of this land is ‘about .65°8 acres. l 

In 1922, Raja Jiwan Singh instituted a 
suit against Har Govind Singh, father: of 
the plaintifs; Kunwar Tara Singh, Kunwar 
Sheobaran Singh and Musammat Bhawani 
Kuar for arrears of rent. The defendants 
did not contest the suit and an ez: parte 
decree was passed on- the 3rd of February, 
1923. The judgment-debtors having failed 
to pay the decretal amount, proceedings 


. were initiated unders. 59 of the Agra Ten- 


ancy Act with the result that they were 
ejected from the holding and the decree- 
holder obtained formal possession: on the 
3let of December, 1923. 

The plaintiffs impugned the decree and 
the execution proceedings in. pursuance of 
the decree on the ground of fraud. The 
defendant pleaded that the plaint was” bad 
because the particulars of fraud had not 
been clearly set out. , 

Where a suit is instituted to set aside & 
decree on the ground of fraud, it is obliga- 
tory and imperative on the plaintiff to prove’ 
that the decree was obtained by fraud prac-- 
tised upon the Court. General allegations 
of fraud are insufficient and. the plaintiff 
must particularise "the facts upon which. 
fraud is founded. In Ganga Narain Gupta: 
v. Tiluckram Chowdhury (1), it was held 
by: the Judicial Committee that when fraud: 
is charged against the defendant, it is an: 
acknowledged rule of pleading that the 
plaintiff must set forth the particulars of 
the fraud which he alleges, and-that general 
allegations, however strong may’ be the: 
words in which they are stated, are insuffici-- 
ent even to amount to an everment of fraud 
of which any Court ought to take notice. 
Where the full particulars of fraud have: 
not been set out in the pleadingsit will be: 
most unreasonable to expect the defendants: 
to meet the charge of fraud. 

The plaintiff seek to avoid the ex parte - 
decree upon the ground that Raja Jiwan 
Singh in.t:e suit for arrears' of rent “ had 
concealed the real and alleged fraudulent 
facts” They develóp this part of the cage: 
by goiog into details: the rent suit wag' 
directed not against the plaintiffs but 
3 (1) 15-0.-533; 151. A. 119; 5 Sarr P.'O. J: 168 (P, 
s) pou 007 e : 


> 
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against their father Her Govind Singh and 
-the- defendants Nos, 2to4. The plaintiffs 
;alleged that although Har. Govind was dead 
‘On the date of the institution of the rent 
suit, Raja Jiwan Singh and sued him as a 
‘person alive. He was impleaded as a'per- 
-Bon insane and was placed under the guar- 
dianshipof Musammat Parbati Kuar, his 
wife. ‘Thename of Har Govind Bipngh's 
 ;Wife was not Parbati Kuar but was Mus- 
ammat Jaidevi Kaur, Raja Jiwan Singh 
aga member of the family was fully aware 
of these facts. -He got the summons to be 
served ‘‘fictitiously, fraudulently and 
clandestinely ” and continued the fraud in 
the, execution of the ex parte decree under 
B.. 99 of Act II of 1901. Weare of ‘Opi- 
nion that fraud has been set out in detail 
and with sufficiency and the defend- 
ant's contention to the contrary is of no 
force. . 
. The.sole contesting defendant was Raja 
Jiwan Singh. He denied that the plaintiffs’ 
father was dead at the date of the suit. He 
maintained that the. plaintiffs’ father was a 
lunatic and thatthe decree passed ex parte 
against him and the proceedings in execution 
thereof which culminated in the eject-. 
ment of the judgment debtor were validly: 
obtained and were not vitiated by frand. 
`. The Court of first instance struck no less. 
than eight issues, only three of which are 
material for the purpose of this appeal: ‘(1) 
Was the: decree in suit No. ll of 1922 
obtained by the defendant No.l by fraud? 
(2) Werethe proceedings under s. 59 of the 
Agra Tenancy, Act taken after the. date of 
the decree aforesaid. fraudulent?...(8) Is the 
father of the plaintiffs dead and have they 
no.right to maintain the suit? 
The trial Court sustained the defence.and 
dismissed the plaintiffs’ suit. 
_It,may be noted. that. the written state- 
ment was not signed or verified by Raja 
Jiwan Singh, defendant No. 1. It is signed 
and verified, by one Tilak. Singh, General 
Attorney of the Raja. The written state- 
ment stops short with the denial that Har 
Govind Singh was dead at the date of the, 
rent. suit, It also, traverses the statement 
that Har Govind Singh was never insane. It 
does not appear to have been a substantive 
part of the defendant's case that Har Govind 
Singh wa; still alive or that he was alive 
ana was the victim of insanity in the year 
os the rent suit was instituted against. 
-Tilak Singh made a statement, in Court 
under O. X, r. Lof the. Oode :of Civil Proce- 


dure on the 1gth of February 1926, in which: 
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he says "Har Govind has“ been mad for a 
long time. He is-alive, I do not- know 
where he is, He has not been heard of for 
13 or 2 years. Before that he used tó live in 
Shyampur, a Nagla of Eka. The plaintiffs’ 
mother is alive. Her name is Musammat 
Parbati Kunwar." 

Of the two plaintiffe, Reoti Singh who is 
adult was examined by the Court, and he 
Stated that his father Har Govind Singh 
had died at Hardwar about 10 or ll. years 
Ago,.that his father was never mad and that 
the plaintiffs or their mother did: not get 
any information : -of the ‘decree for . 
arrears of rent and the subsequent eject- 
ment. "' "Pr Res c. Ius 
. The plaintiffs elosed their evidence on the. 
l6th.of.August 1926. On the 17th-of August. 
1926, Tilak. Singh stated in the course of- 
his deposition in Courtthathe had alighted. 
upon Har Govind Singh at Hathras on the 8th 
of August 1926 and bad got him photograph- 
éd..A photograph was. shown to Kaar 
Reoti Singh, plaintiff and he, denied., that 
it was the photograph of his father Har 
Govind Singh The photograph was shown 
to one Pitamber, a witness forthe plaintiffs 
who is resident of Harnoth or Arnoth, a 
village in the district of Aligarh. The. 
witness identified this photograph to be 
that of Har Govind Singh. On the 24th of 
August 1926 a man was actually introduced 
in Court as Har Govind Singh, father of 
the plaintiffs. Some attempt was made to 
procure the attendance of the plaintiffs in 
Court with a view to.ascertain from them if 
this man who was producedon the 24th of 
August, 1426, was really their father. The 
plaintiffs did not turn up. The Court of. 
firet instance came to the. conclusion that. 
the man who wasintroduced in Court was. 
really the plaintiffs’ father. It further 
came to the conclusion thathe was insane. 
The findingof the trial Court was mainly 
influenced by two facts :—(1) That the man 
produced in Court was identical with the 
man in the-photograph and (2) that” Pitam- 
bar who was witness for the plaintiffs had 
identified the man in the photograph as 
plaintiffs’ father. | 

The lower Appellate Court accepted the 
evidence adduced by the plaintiffs and came 
to the following conclusions: (1). That Har. 
Govind had disappeared from his: village 
Nagla Shyampur 10 orll years before suit, 
(2) that it must be presumed in law that 
he was dead (3), that it must be presumed 
that he was not alive in 1922 when the. rent 
suit. was instituted against him, (4) that he.. 
was?-not insane, (5) that on-the date. of .the,, 
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institution of the rent suit he was not 
residing in Mouza Shyampur Nagla nor ‘was 
he under the guardianship of his wife, and 


(6) that the rent'decree and the ejectment . 


proceedings were vitiated by fraud. The 


lower Appellate Court therefore reversed 


the decree of thé trial Court and passed. the 
following order:—''The rent decree, accord- 
ing to my finding, is ineffectualas against 
Har Govind Singh or the present plaintiffs. 
On a declaration being made to that effect 
the result will be that the parties to the rent 
case ‘will be restored to a position which 
they originally occupied prior to the pass- 
ing ofthe rent decree. On the rent decree 
and the subsequent proceedings taken on 
its basis being declared ineffectual,’ the 
defendant No.1 will have to restore the 
property to the plaintiffs. He’ may, if 
advised, revive the proceedings of the rent 
case and properly represent Har Govind 
Singh in it and fight it out. The result is 
that I allow the appeal, set aside the order 
of the Oourt below and declare that the 
rent decree passed and the proceedings of 
ejectment taken against Har Govind Singh 
are: ineffectual and not binding upon the 
plaintiffs," ' - | 

" The lower Appellate Court was not at all 
satisfied that the man produced before the 
Court was the real Har Govind Singh. How 
Tilak Singh -discovered this man io Hathras 
on or about the 8th of August 1926 is some- 
what mysterious. His explanation is that he 
learnt of Har Govind Singh from an arlatia 
ofSanwant Khera. Tilak Singh is unable 
to give the name of this arhatia. The 
arhatia did not accompany Tilak Singh in 
his search for Har Govind Singh. The 
arhatia has not been produced as witness in 
the case. It isnot unlikely that this arhatia 
is a figment ofthe imagination of Tilak 
Singh and does not existin flesh. Con- 
siderable emphasis was laid by the trial 
Oourt upon the evidence of Pitambar. It 
ought.to be remembered that Pitambar is 
. not a resident of Nagla Shyampur where 
Har Govind Singh originally resided. It 
ought also to be borne in mind that Pitam- 
bar is not & member of the family of Har 
Govind Singh. H^ is the Prohit and Pundit 
of Har Sukh Singh father-in law of Har 
Govind Singh. For lU or 11 years since 
Har Govind Singh's disapperance he 
had never seen Har Govind Singh. If any 
value is to be- attached to the statement of 
this witness, it is no more than this that 


the man in the photograph is like Har 


>. í ` years. 
before the suit. -Jt is remarkable that this 


` Govind Singh as he was IO- or 11 
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upon Har Govind’ Singh and had treated 
him with remarkable tenderness, :We are” 
clearly of opinion that no importanée could 
be attached to the statement of Pitambar 
and the lower Appellate Court has apprais- 
ed the said statement at its true value. ; 

The finding of the" Court below is that 
Har Govind Singh has not been heard. of 
for the last 10 or 1l years. This finding 
may give rise to & presumption of law 
about his being dead and it. may. affect/the 
question of onus.- Section 108 of the 
Indian Evidence Act provides that when 
the question is whether a manis alive or 
dead,and itis proved that he has not been 
heard offor 7 years by those who would 
naturally have heard of him if he had been 
alive, the burden of proving that he is 
alive is shifted to the person who affirms it. 
The presumption raised by this section is 
confined to the factum of death ard: not: to 
the exact time when death may have ‘occurr- 
ed. Where a party,.affiirms that a. certain, 
person: died on or before a particular -date, 
that fact has to be established by‘ positive: 
evidence. Har Govind. Singh not having 
been heard of by the members of his family. 
who would naturally have. heard of him if. 
he had been “alive for a period of more 


“than seven years, & presumption arises 


that Har Govind Singh is dead at the 
date of the suit but no. presumption : arises 
that Har Govind Singh was dead in. the. 
year 1922. Theré, being no materials bẹ- 
fore the lower Appellate Court to support 
a finding as to the actual time of. the death 
of Har Govind Singh, the’ said Court was 
not justified in holding that Har Govind 
Singh was dead in 1922 when the: rent. suit. 
was instituted against him. . To this: 
extent the finding’ of the lower: Appellate 
Court is erroneous and ought to be set 
aside : 

The lower Appellate Oourt had before: it 
sufficient materials for coming to the con- 
clusion that the ex parte decree for rent and 
the subsequent. ejectment: proceedings 
were vitiated by. fraud. Har Govind 


‘Singh had been away from’ Nagla Shyam- 


pur for a long number of years. before 
the institution of the rent suit. He: was 
never insane. If living, he would be sui 
juris and: could not be placed under the 
guardianship of his wife; From. its incep- 
tion right up to its finish the: procedure 
adopted by the defendant appellant . does 
not redound to his credit. and was: bound 
to- seriously‘ prejudice the: interest: of: the 
plaintiff -respondents im. the. property ‘in. 


162. 


dispute. We are of opinion that, in view 
of the finding of the lower Appellate: Court 
on the question of fraud, this appeal ia 
bound to.fail. We accordingly dismiss it 
with costs, 
E Appeal dismissed. 
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ALLAHABAD HIGH COURT.. 
LarrERS Parent APPEAL No: 34 oF 1928 s 
January 10, 1980. 
Present:—Mr. Justice Mukerji and 
Mr.. Justice Bennet. 

Sheikh MOHAMMAD ATA HUSAIN— 
PLAINTIFF— APPELLANT 

versus 2 
Haji QADIR BAKSH AND oTHERS— 
DEFENDaNTS— RESPONDENTS. 

Easements Act (V of 1882), s. 18 (a)—'Easement of 
necessity’, definition of—Right of passage for sweepers, 
when easement of necessity—U. P. Municipal Act (II 
of 1916), 8. 178—Opening door, whether material alte- 
ration—Sanction of Municipality, whether necessary 
—Power to refuse sanction. 

The words ‘if an easement is necessary'in s. 13 (a) 
ofthe Easements Act mean if there is an absolute 
necessity. They do not cover easements which are 


riot absolutely necessary but which are merely neces- 


sity to enjoy the property as it was enjoyed at the 
date of transfer. [p 762, col. 2.] 

| Sukhdei v. Kidarnath (1) and Gaddar v Kalla (2), 
followed. 

Where a purchaser could make a passage for him- 
self by piercing a door, it could not be said that he 
had an easement of necessity of passing over his 
transferor's property. ip 763, col. |.) 

Sukhdei v. Kidarnath (1), referred to. 

The opening of à door inan existing wall will not 
materially altera building within the meaning of s. 
178 of the Municipalities Act,aud the law does not 
enable the Municipal Board to refuse permission to 
open adoorifitisto be-opened reasonably in an 
existing wall. [ibid.] 


Letters Patent appeal against ajudgment ` 


of Mr. Justice Dalal, dated the 10th of 
January, 1928. 

Mr. Mukhtar Ahmad, for the Appellant, 
- Mr. T. A. K. Sherwani, for the Respond- 


ents. 

JUDGMENT.—The plan which has 
been made ‘a part of the decree of the 
Jearned single Judge of this Court will be 
found useful in understanding the nature 
of this case. The. plaintiff, who is the 
&ppellant before us sold, to the defendant, 
the building described on this plan by the 
letters I HG FEB. it wil be noticed 
that this building is a part of a much 
larger building which belonged to the 
plaintiff, The plaintiff brought the suit 


out of which this appeal has arisen to. 
obtain* an. injunction: restraining the 
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defendant from using the door E J as a 
passage. There are other.reliefs with 
which we are not at present concerned. 
The suit was decreed by the Court of first 
instance. The lower Appellate Court dis- 
missed it. Onsecond appeal, a learned 
Judge of this Oourt decreed the suit in. 
part. What he did was to grant an injunc- 
tion to’ the defendant that he shall not use 
the door E J except for the purpose of 
passage for the sweeper, for the purpose of 
cleaning the latrine near the letter B. The 
learned Judge held that for other purposes 
the defendant had the doors P and O to 
use. | 

The plaintif has appealed to this Court 
and he contends that the learned Judge 
should not have allowed the defendant to 
use the door E J even for the purpose of 
use of the sweeper. 

The appellant’s argument is that the 
learned Judge of this Oourt was in error 
when he assumed that the defendant has an 
easement of necessity for letting the 
sweeper use the door E J. 

On behalf of the respondent it was argued 
that the learned Judge was right and 
besides, by the deed of sale, a right was 
reserved to him for egress and ingress 
for himself and the servants through the 


. door E J, 


We have examined the sale-deed dated: 
1912 and we are satisfied that no such. 
right was reserved to the defendant. The 
words "rights appurtenant" did not mean: 
any right of passage over the land which 
was not sold. 

Coming to the question of easement of 
necessity, we have to refer to s. 13 (a) of 


the Easement Act. It lays down as. 
follows:— e 
“Where one person transfers................. $ 


immoveable property to another, 
(a) if an easement in other immoveable 


property of the transferor............ is neces- 
sary for enjoying the subject of the. 
transfer........ Ee the transferee............... 


shall be entitled to such easement.” The 
words, “if an easement is necessary” have 
been taken to imply an absolute necessity. 
A mere convenience has not been held to 
come within this language. In interpret- 
ing 8. l3 (a) a comparison has to be made to 
other clauses of the same section and it will 
be at once found that there is a difference 
between an easement enioyed as a necessity 
and an easement necessary to enjoy the 
property as it was enjoyed at the date of 
the transfer. Following this interpretation 
in two reported cases of this Court, it wag 
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held that in cl. (a) of s. I3,: ‘necessity’ meant. 
an absolute necessity. [See Sukhder v. 
Kidarnath (1) and Gaddar v. Kalla (2)]. 
With these cases we entirely agree. 

Now we have to see whether the right of 
passage fora sweeper to the latrine iB 8. 
matter of absolute necessity to the defend- 
ant or not. Itis common ground that to 
the west of the building belonging to the 
parties is Municipal land and a public: 
road (see the statement of the Pleaders 
made before the Court of first instance, 
document 37-A). Looking at the plan, we 
find that it is quite possible for the plaint- 
iffto open & door in the western wall be- 
tween P and B so as to permit any sweeper 
to come and flush the latrine near D. In 
the case reported in Sukhdei v. Kidarnath 
(1)it was held that where a purchaser could 
make a passage for himself by piercing a 
door. it could not be said that he had an 
easement of necessity of passing over his 
transferor's property. Following that case, 
we are of opinion that the defendant can 
provide himself with a passage for the 
sweeper by opening a door at any place in 
the wall between B and P. 

. The learned Counsel for the respondent 
has argued that he would beat the mercy 
of the Municipal Board in opening the 
proposed door, because the Municipality 
might refuse him permission to open it. 
We have been referred to s. 178 of the 
Municipalities Act (Local Act). It provides 
..that a notice has to be given to the 
Municipal Board, inter alia, when a party 
wants “to re-erect or to make a material 
alteration of building." What is a material 
alteration in a building has been defined in 
the -same section, in cl. (3) We are of 
opinion that the opening of a door in an 
existing wall will not materially alter a 
building within the meaning of s. 178 of 
the Municipalitiés Act. We must take it 
that the Municipality will act reasonably 
and not arbitrarily. The law, certainly as 
we read it, does not enable the Municipal 
Board to refuse permission to opena door if 
it d to be opened reasonably in an existing 
wall. 

The result is that we are of opinion that 
what has been allowed to the defendant 
by the learned Judge of this Court was 
not an easement of necessity. In this view 
the plaintiff's suit should have succeeded 
in its entirety. 

i. 


ng ag 2 - 
(1) 9 Ind. Cas. 628; 8 A. L. J. 280; 3 7. 
55 50 Ind. Cas.-646;.16. A. La J. 672; 1& P. L.R, (A) 
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In the result, we allow the appeal, set 
aside the decree of this Court and restore 
the decree of the Court of first instance. 
The appellant will have his costs through- 


out. 


A. | ^ Appeal allowed. 


ALLAHABAD HIGH COURT. 
Fiest OIVIL APPEALS Nos. 88 anD 67 
oF 1920. 
January 16, 1930. 
Present:—Mr. Justice Mukerji and Mr.. 
i Justice Bennet. 
Goswami BADANAND—DEFENDANT 
—APPBLLANT 
versus 
Goswami INDRA NAND AND ANOTHER— 
PLAINTIFFS AND Musammat THAKOMANI 
- DEBL AND oTHERs— DEFENDANTS— 
RE3PONDENTS. : 

Hindu Law—Dayabhaga School—Joint family— 
Property standing in manager's name— Presumption— 
Religious ^ endowments— Partition—Provision for 
worship by turns—Right to offerings. 

Even inthe case of a Dayabhaga joint family, 
where the property is held jointly and where there 


‘is a nucleus of family property and where one of the: 


members ofthe family has been left in the manage-: 
ment of the property, properties acquired in the name: 
of the manager will be presumed to be the property 
of the family, unless the manager shows that he had 
a separate income— income apart from the yields of 
the joint family property—out of which he may have 
acquired the property. [p. 765, col. 1 ] 

Sarada Prosad Roy v. Mahananda Ray (1) and 
Gobind Chandra Das v. Radha Kristo Das (2), distin- 
guished. l i 

Where a family has a right of worship with some 
emoluments attached toit, the Oourt may assign 
oie kain for ng of worship and for the pur- 
pose of enabling eac arty to receb j 
offered. [p. 766, col. 2.] ib SNR aS IBS 

In the case of offerings made by: worshippers at a. 
temple any presents or remuneration ' paid- to the 
pujwi orthe person whoseturnit may be to act or 
officiate, will be his personal property, while the 
offerings made to the idol aud be the idol's exclu- 
sive property. [p. 767, col. 1.] 

‘First appeal froma decree of the Ad- 
ditional Subordinate Judge, Muttra, dated 
the znd of November, 1925. e 

Messrs, Iqbal Ahmad and B. Malik; for the: 
Appellant. | 


Mr. U. S. Bajpai, for the Respondents.. 


JdUDGMENT:.—This appeal and e 
No. 67 of 1926 arise out of che de er 
and will be decided by the same judgment. 

The pedigree at page 67 of the paper book 
of Appeal No. 88 of 1926 will show how 
the parties are related to one another. It 


appears that either ` in ‘the lifetime of 
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Goklanandji the remote ancestor or from 
before, there was.established a temple in 
the holy city of Brindaban. The presid- 
ing deity of the temple is known. as Maha- 
~ prabhuji and.the temple itself is known as 
Singar Bat. The management of the temple, 
which i8 open to the public is in the hand 
of the descendants..of Goklanandji. In 
, course of time, the management came to be 
‘divided among the three descendants of 
Goklanandji, who had it appears, three 
sons, : . Nimanandji,  Sundarnandji and 
Keshavanandji. The branch of Nimanandji 
came to beknown as the “Bari Taraf” or 
the eldest branch. The descendants of 
Sundarnandji came to be described as the 
middlé branch and Keshavanandji's descend- 
ants came to be described as “Uhhoti 
. Taraf" or the youngest branch. In course of 
time the middle branch disappeared and 
the temple was left inthe management of 
the remaining two branches. Theoriginal 
mode of management was that each branch 

anaged the temple for a month, When the 
middle branch died away, the remaining 
two branches. managed the temple for 
$. months each. We are concerned, in this 
litigation. with the elder branch alone. The 
last, male ancestor of this branch, was 
Jadavanandji.He had four sons, two by each 
of his two wives. ‘The plaintiffs are the two 
Bons-of-his second wife, who.married Jada- 
vanapndji after the death. of his first wife, 
The first.two defendants were the sons of 
the. elder. wife. The defendant No. 9 
Rajendranandan died during the pendency 


of the suit’. He is represented by his sons. . 
The sons of defendant No. 1 Sadanand are. 


also parties.. . 


"The plaintiffs’ case was that the defend- 


&nt-No.l was in the management of the 
temiple and its properties and was also the 
manager” of the. private properties of the 
parties., ‘Sadanand: had become dis- 
honest iri "his intentions ‘and the: plaintiffs 


did not ‘like that-he should. continue to. 


manage the property. On these allegations 
the: plaintiffs. sought the partition of the 


property. He mentioned thatthe plaintiffs” 
Thakomani (originally. 


aunt Musammat 
defendant. No. 3) was not entitled to any 
share because she had become a. recluse. 
The. lady: denied this statement and 
claimed a third share in the  pro- 
perty. She, however, died pending the 


guit and we areno longer concerned with 


what would have been her share in. case of 
partition. The main defence in the case has 
been put forward by the defendant No, 1. 


His case Was that certain of the immoveable 


SADANAND V, INDRA NAND, 


123.1. €. 1930 


Droperties in suit were temple properties, 
that certain others were the joint properties 
of the parties, that as regards items Nos. 1 
to 7 and 11 and 13 at page 8 of the printed 


record and items Nos. 1, 3, 9, 13,17 and 18 at 


page 12 of the printed record were his 
separate property, having been acquired by 
him out of his separate funds. The .defen- 
dant No.1 denied that he was in possession 
of any moveable property ‘belonging to 
the parties, The defendant No. 1 also urged 
that he alone was entitled to the worship 
of the idol and the right to worship could. 
not be delegated to the plaintiffs, 

The learned Subordinate Judge, who 
tried the case, held that the entire house 
property was the property of the idol and 
could not be divided. As regards the zemin- 
dari property which were claimed by the 
defendant No.1 as his own, the learned 
Judge held thatin the absence of clear 
evidence of.separate acquisition on the part 
of the defendant, they must be treated as 
joint properties of the parties. The parties' 
rights only were declared because the actual 
partition eould not be carried out by the 
Civil Court. He dismissed the suit with. 
respect to most of the moveable properties, 
It appears that a Oonmissioner wasappoint- 
ed to make an inventory of the moveable 
properties found in a portion of the house 
of the parties. As regards- these properties 
the learned Subordinate Judge directed 
that they should be divided in equal shares. 
As regards the turn of worship, the learned 
Judge said thatit would be divided between 
the parties, but the “veth” (offerings) should 
not be divided, butshould go to the common. 
Btore-room.. 

Appeal No. 88 of 1926 is the appealof 
defendant No.1 and the Appeal No. 67 of 
1926 is the appeal by the plaintiffs, 

We shall take up the appeal of the defend- 
ant No. 1 first. It was argued on behalf. 
of the defendant No. 1 that the parties 
being governed (admittedly) by the Daya- 
bhaga School of the Hindu Law, it was for 
the plaintiff to prove that the properties 
which stood recorded in the name of the 
defendant No. ! were not his separate pro- 
perty but were joint family property, The 
learned Oounsel relied on the case of 
Sarada Prosad Roy v. Mahananda Roy (1) 
and that of Gobind Chandra Das v. Radha. 
Kristo Das (2). There can be no doubt that 
in its constitution a family governed by - 
the Mitakshara Law is different from a 
family governed by the Dayabhaga Law. 

. (310.448... ^7 7n TM 
- (2) 3 Ind, Cas, 563; 31 4,477; 6 A-L. J. 591, ` 
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But where only a question of presumption 
is concerned, it has to be determined on the 
facts’ of each case. Ina family governed 

by the Mitakshara Law, everybody forming 
‘the family is entitled to a share in the 
family property. In the case of a family 
governed by the Dayabhaga Law, the father 
is. the owner of the entire property and 
on his death his sons take the property as 
co-owners and not as joint onwers. These 
and other differences do exist in the consti- 
tution of the families. But where the pro- 
perty is held’ jointly and where there is a 
nucleus of family property 8nd where one 
of the members of the family has been left 
in the management of the property, pro- 
perties acquired in the name of the man- 
ager will be presumed to be the property of 
the family, unlessthe manager shows that he 
had a separate "income—income apart from 
- the. yields of the joint family property-sout 
‘of which he may, have acquired the pro- 

erty. The case in Sarada Prosad Roy v, 
Mahananda Roy (1) was this. The defendant 
had acquired a certain property in the life- 
time of the father, In &suit for partition 
instituted after the death of the father, the 
question arose, whether the property held 
in the name of the defendant ‘should be 
treated asa partible property? The learned 
Judges of the Oalcutta High held that 
there was no presumption that this 
property was joint family property. 
The reason was clear. In-::the life- 
time of the father, the entire property 
belonged to him alone. In the circum- 
stances, the acquisition by. the defendant 
could have been made only with his separate 


income. There was, therefore, in that parti- | 


eular case nosource of income, out of which 
property might beacquired for and on behalf 
of the plaintiff. 5 

In the Allahabad case Gobind Chandra. Das 
v. Radha Kristo Das (2) the family was not 
showa to hare possessed any nucleus, out 
of which further property could be acquired. 
It was accordingly held that it was for the 
plaintiff to prove that the property in the 
hand of the defendant was a joint. family 
property acquired outof the joint funds 
and, therefore, was divisible, The learned 
Counsel forthe appellant bas selected and 
relied on a particular passage out of the 


report of this case to be found at page 4204 - 


It runs as follows: — 


“If a person subject to the Dayabhaga Law ' 


desires io prove that a property acquired. 
during the time that the family was living 


aaa ioint Hindn family. is joint property, it - 


a ego of Al Ed, 
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was an original nucleus of joint. property, 
with the aid of which the property sought 
to be partitioned has been increased and 
amplified.” Stress has been laid on the words, 
“has been": What their Lordships: meant 
was thatit had to be proved that there wasa 
nucleus of joint property out of the income 
of which additional property could haue: 
been acquired. The remarks in the. judg- 
ment must bé read with the facts of the 
case, because the remarks must be taken. to 
have been ‘influenced by the facts alone. 
Their Lordships were not considering a 
case like the present one before us. In the 
particular case before us, we have got the 
fact that there was a substantial nucleus 
of joint family property. It has not been 
shown that the defendant No. 1 had any 
independent and separate income of his 
own. He was in charge of the temple pro- 
perty and he was in charge of the entire 
joint immoveable property, In ‘the cir- 
cumstances, if there .was a substantial 
nucleus, it would be enough for the plaintiff 
to show that the defendant, had no separate 
income, Then it would be presumed that 
what was acquired by the defendant was 
‘dcquired with the income of the joint 
family property. Where, therefore, there 
is a nucleus of joint family’ property and 
there is no separate means òf acquisition by 
the defendant, it cannot be. said that 
further evidence must be laid, on behalf of 
the plaintiffs, to prove that, as a matter of 
fact, the acquisition was. made with the 
income of the joint family property.“ It 
would be impossible for:any plaintiff to 
prove a thing like that. The family incorne 
being in the hand of theldefendant No. 1, he 
alone will be able to prove how he has spent 
it. On the other hand, if the defendant 
has a substantial income of his own and if 
he is prepared toexplain how he spent the 
income from the joint family property, the 
plaintiff will haveto provethat the account 
was wrong and the money, being the profits 
from the Joint family property, was actually 
applied to aequire property standing in the 
name of the defendant. "CO 

Weare of opinion that having regard to 
the circumstances of this case, the learned 
Subordinaté Judge was right in holding 
that the zemindari property is not” the 
separate property of thé defendant and is 
divisible among the parties. `, ` EE. 

Coming to the house property, it appears 
that the appeal ought to succeed in the 
case of only one house and no moe, ' It is 
in respect: of three houséB that the defen. 
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dant No.1 claims that.the plaintiffs’ suit 
should fail. These are, item No. 5 at page 
6, item No. 12 at page 7 and item No. 14 at 
page 7, As regards item No.5 at page 6 
(which is described as “House No. 1, com- 
. prising 7 shops.........", itappears that the 
plaintiff No, 1 admitted before the Court 
below (see page 46) thatit was the property 

of an idol known as Thakur Radha Damo- 
dar. It was an idol with which the parties 
had no concern, to start with. Somebody by 
the name of Sukhomaya Rai established an 
idol and endowed the property. The idol 
was installed in this very house. The 
plaintiff No. 1 stated that the idol had been 
removed to the building in which the idol 
of Mahaprabhuji is situated. We haveno 
evidence to corroborate him, but if this was 
Bo, the removal must have been to facilitate 
the carrying on of the worship. The fact 
remains that this housedid not belong to 
the family. The management of the house 


and the management of the worship of . 


Thakur Radha Damodar .has been in the 
hands of the defendant No. 1 for the last 22 
to 26 years (seepage 57). In the circum- 
stances the property cannot be claimed by 
the plaintifis either as the property of 
‘Mahaprabhuji or property of the parties. 
The appeal, therefore, will have to be allowed 
with respect to this house and the suit 
Bhould be dismissed with respect to it. | 

As regards item No. 12 at page 7, this is 
the property which once belonged to one 
Subharam Bhagat. The plaintiffs’ case ig 
that it was given to the idol many years 
ago. The defendant has not been able to 
prove that the gift was made to him 
personally or to his ancestors personally. 
The property has.been treated as the pro- 
perty of the Thakurji and the decision of 
the Court below with respect toit must be 
taken as correct. 

As regards item No. 14 at page 7, the 
house is described as a dharamsala. A part 
of it was built by the family and a portion 
of it was added to by some pious gentleman 
bythe name of Ganga Ram. It has been used 
for the purpose of lodging pilgrims who 
come tó visit the temple. It has been treat- 
ed asa part of the idol'a property and it 
must be left as such. | 

The defendent No, 1'8 appeal.also includ- 
ed among it the moveable properties which 
were recovered from the apartments once 
occupied by Musammat Madhumati. There 
i8 no admission on the part of the plaintiffs 
that the properties belonged to Madhumati 


alone, It was argued by the learned Ooun- 


sél for the appellant, that the properties, 
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being Musammat Madhumati’s exclusive 
property, could not be claimed by the 
plaintiffs till they had shown -that all the 
possible line of heirship has become ex- 
tinct. But, as we have already mentioned, 
there is no admission on the part of the 


plaintiffs, that these moveable properties 


belonged to Madhumati. They were only 
recovered from what: were once the apart- 


ments of that lady. She died about 
three years prior to the institution 
of the suit. It is, therefore, difficult 
to believe that her goods were not 


appropriated by the parties and had been 
kept separate. The plaintiffs claim the 


‘partition of these goods as a part of the joint 
property and, therefore, asked the Oourt to 


depute somebody to make an inventory of 
these goods. Inthe written statement, the 
defendant No.1 did not claim that these 
goods were not. to be partitioned as they 
belonged to a third party. We may men- 
tion the very important fact that the Com- 
missioner’s report had been received much 
earlier than the filing of the written state- 
ment by the defendant No. 1. In wiew of 
these circumstances we do not think that 
we need treat these properties as the 
separate properties of | Musammat 
Madhumati. These properties, therefore, 
have rightly been declared to be divisible 
between the parties. 

Lastly comes the question of "turns" or 
for worship by the elder 


more than once in this Court that where a 
family has a right of worship with some 
emcluments attached to it, the Court may 


assign certain days for facility of worship 


and for the purpose of enabling each party 


. to receive offerings offered. The latest.case 


on the point comes from their Lordships of 
the Privy Oouncil in Pramatha Nath 
Mullick v. Pradyumna Kumar Mullick (3). 
One of the cases decided by this 
Court will be found reported ag 
Kunj Behari Lal v. Naraini (4). It is, 
therefore, open to the Oourt in this 
case to divide the turnsof worship. We 
may point out that in this particular family 
(as stated in the beginning of this judg- 
ment) three branches managed the worship, 
each branch for a month. When the middle 


22 L. W. 499; 300 W. N.25: 520.609: 3 Pat. L.R 
315; 521 A. 24 (P. C.) 
(4) 71 Ind, Oas, 1026; A, I R, 1923 All, 425;55 A 437; 
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“the surviving members of the family. In 
the circumstances, there can be no bar to 
-the division of the turn of worship. 
‘Coming to the appeal filed by the plaint- 
iffs. It appears that the learned Sub- 
ordinate Judge, in directing the division 
of the turn of worship made the following 
reservation :— l 
"The bhet ab the temple during their 
turns will continue to go to the Thakurji's 
.bhandar of the bari tarafwalas as usual.” 
(see page 73). B 
The learned Counsel for the plaintifis 
-argued that if all the offerings to the priest 
who may be officiating or presiding at a 
particular time were to go for the worship 
,of OR it was no use dividing the turns 
, at " 
agreed that the income of the temple may 
be divided into two classes, one as the in- 
come of the presiding priest and the other 
.as the ‘charao’ or offering made to the idol 


itself. The learned Counsel are agreed that ` 


according to the evidence given in this case, 
the actual offerings that were made to the 
‘idol are the idol's property, while the re- 
.muneration or presents made to the priest 
is his private property. We agree with his 
. view and, therefore, we make it clear that 
‘any presents or remuneration paid to the 
.pujari or the person whose turn it may be 


. .o act or officiate, will be his personal pro- 


-perty, while the offerings made to the idol 
would be the idol's exclusive property. 
The plaintiffs also complain that the 
learned Subordinate Judge has not given 
any direction to enable the plaintiffs to con- 
-trol the management of the endowed pro- 
-perty. The management of endowed pro- 
-perty cannot be very well.divided. We are 
of opinion that the learned Subordinate 
Judge will have to frame a scheme, with the 
‘approval, as far as possible, of the parties, 
by which two persons at least should be 
constituted the management who would be 
. liable to keep accurate accounts of the in- 
come not only from the immoveable .pro- 
perty, but also from the offerings to the 
idol. The properties that we are mention- 
ing are, of course, the property which be- 
longs only to the parties and properties 
which are under the control of the parties 
-and our remarks have nothing todo with 
properties that may be under the control 
of the youngest branch. Subject to these 
modifications, the: judgment of the Court 
-pelowisaffiirmed. . | 
To sum up,theclaim of the plaintiffs 
with respect to items No. 5 at page 6 is 
dismissed. The claim otherwise stands dec- 
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reed subject to the modifications: stated 
above. In Appeal No. 88 of 1926 the parties 
will pay and receive their -costs in propor- 
tion to their respective failure and success. 
-In Appeal No.-67, the parties will pay their 
own costs. "T 
A. Decree modified. 


ALLAHABAD HIGH COURT. 
Seconp O1vin APPEAL No. 847 or 1928. 
December 18, 1929, O 
Present :—Mr Justice Niamatullah. ; 
SHEO MANGAL SHUKUL—DEFENDANT— 
APPELLANT : n 
versus 
JAGAN LOHAR—PLAINTIFF-~AND 
JEO BODH SHUKUL AND ANOTHER 
— DEFENDANTS — RESPONDENTS. l 

Landlord and tenant—Grove—Interest of grove-hol- 
der, whether transferable—Transfer of Property Act 
(IV of 1882), s 6. 

In the absence of a custom or .a:»condition in the 
grant to the contrary a grove-holder hasa right to 
PESE me grove by sale, mortgage or otherwise. <|p. 

COL 1. 
Lal Baimath Singh v. Chandrapal Singh (1) and 


.Jalesar Sahu v, Raj Mangal (2), referred to. 
Second appeal from a decree of the 
Second Additional Subordinate Judge, 
Gorakhpur, dated the 19th of March, 1928. 
Dr. K. N. Malaviya, for the Appellant. 
Mr. Sankar Saran, for the Respondents. 
JUDGMENT.—This‘ appeal arises out 
of a suit brought by the plaintiff-respon- 
dents for recovery of posssession of half 
of a grove standing on plots Nos. 231 
and 233. It is no longer in dispute that 
the grove was planted by one Paltan about 
50 years. before the institution of the 
suit.  Paltan died, leaving two sons. 
Gajadhar (defendant No. 1) and ‘Sudha. 
Sudha died childless sometime afterwards, 
leaving his widow, who also died about 
seven years before the suit. Her hus- 
band's share reverted to his brother, Gaja- 
dhar, (defendant No. 1) By a deed dated 
14th July, 1916, Gajadhar, defendant No. 1, 
sold half of the grove to the plaintiff, who 
brought the present suit for possession, 
which is alleged to be withheld by defend- 
ants Nos, 2 and 3 the zemindars. Defend- 
ant No. Z the appellant in this Court, con- 
tested the suit on the ground that. Gajadhar 
‘abandoned the village and forthat reason lost 
title to the grove in question antl-that he 
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"had no right to make a transfer? of his 
- interest as-a grove-holder, there being no 
‘custom in the village justifying a. grove- 
"holder to transfer his grove, © — 

The suit has been decreed by- both the 
Courts below, who have held that Gaja- 
dhar. did not abandon the grove, though 
he might have discontinued his residence 
in the village, and that a grove-holder is 
entitled to transfer the grove, there being 
no local custom forbidding tranefer of the 
interest of the grove-holder. The defen- 
dant No. 2 hae preferred the present second 
appeal. 

It is contended, firstly, that & grove- 
holder does not possess such interest in 
the land:'granted to bim by the zemindar 
for planting. a grove as he can transfer 
by sàle, mortgage or otherwise; and, second- 
ly, that . & custom recorded in the wajib- 
ularz forbids alienation by a grove-holder 
of the whole or part ofhis grove, | 

As regards the general right of a grove- 
holder: to transfer his-grove, I have no 
-hesitation in holding that, apart from any 
custom‘ to the contrary; he has a right to 
transfer his grove by sale, mortgage or 
Otherwise, That a grove is the ‘property’ 

"of: the. grove-holder: cannot be: disputed. 
“He may mot be the owner of the land; but 
his -interest.as . a grove-holder, including 
ownership.of the. trees and the right of 
enjoyment thereof, must be regarded’ as 
'property' within the meaning of s. 6 of 
the Transfer of Property Act. As such, it 
may be transferred, except as provided by 
that Act or any other law for the time 
.being in force (see s. 6, Transfer of Pro- 
perty Act, IV of 1882). The interest possess- 
ed by & grove-holder is not restricted in 
ite enjoyment to the owner personally so 
as to make. cl. (d) of that section ap- 
plicable, noris there anything in thenature 
of the. tenure of a groveholder which 
makes the transfer of his interest opposed 
fo. such interest so as to - make cl. (h) 
.of that section applicable. This being so, 
unless the landlord can establish a local 
“custom or a condition subject to which 
the grant was made, which disentitles the 
grove-holder to transfer his ‘grove, the 
plaintiff's claim is unanswerable and was 
rightly decreed by the Courts below, whose 
view is supported by Lal Baijnath Singh 
v. Chandrapal Singh (1) and Jalesar Sahu 
-¥. Raj Mangal (2). . S 

„The learned Advocate. for the appellant 


uo 73 Ind, Cas. 529; 21 A. L. J. 457; A, I. R. 1923 All, 
(8) GS TIN, One, 437; 43 A, 606719 A, Led. 616". 
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-certain reasons stated, 
“property of the zemindars and that “an 


ed with costs, 


. 
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has relied upon a wajib-ul-arz, prepared 
in 1860, which provides that there Were at 
that time only three groves which, for 
had become the 


inhabitant of the village. planting a grove 
has no right of ownership of any ‘kind, 
nor will he have the right to cut orsell 
the trees without the consent of the zem. 
indar.” It is argued that this clause merely 
entitles the grove holder. to enjoy.the pro- 
duce of the groveand gives him no right 
of ownership in the trees themselves which 
he could convey to another by alienation 
inter vivos, That this is the meaning of 
the clause quoted may be conceded. The 
lower Appellate Court has, however, held, 
on a consideration of some circumstances 
that the custom sought to be proved with 
the help of the wajib-wl arz has not been 
established. It is pointed out that an 
earlier wajib ul-avz prepared in 1833 does 
not record such a custom. It is emphasis- 
ed by the lower Appellate Court that a 
self-serving statement of thia character, 
recorded at the: instance of the zemindar 


and behind the back of grove holders is 


not of very great value in view of the - 
total absence of instances which may illus- 
trate the operation of the custom. In other 


‘Words, the lower Appellate Court has not 


given such weight'to the evidence afforded . 
by theentry in the wajib-ul-arz as'may be 
sufficient to establish the custom in ques- 
tion. Having regard to certain circum- 
stances and the nature of the entry itself, 
it is rightly contended before me by the 
learned Advocate for the resprndents that 
I will not be just:fied in interfering with 


the: finding of fact arrived atbythe lower 


Appellate Court and in giving greater 
weight than what was given to the entry 
in the wajib ul arz. It is true the lower 
Appellate Court has observed at one place 
in its judgment that the waji-bul arz in 
question is no evidence of any ‘subsisting 
custom”, because at the time it was recorda 
ed there were no groves in possession of 
grove-holders, I do not think this remark 
vitiates the finding of the lower Appellate 
Court, based -as it is on a. consideration 
of the wajib-ul arz of 1833, the absence 
of instances and the self-serving charac- 
ter of the entry in the wajib ul arz, On 
the whole, Iam not prepared to interfere 
with the finding of the lower Appellate 
Oourt, This appealis accordingly dismiss- 

A, Appeal dismissed, 


j 
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PATNA: HIGH COURT. 
Privy CouNoiL APPEAL No. 45 or 1928. 
March 12,1329. 

Present; —Sir Courtney-Terrell, Kr., Chief 
Justice, and Mr. Justice Macpherson. 
S21 KAMALA KANTA SINGH MANKI-- 

APPELLANT = ^ ^ — 

. versus 

BINDHUMUKHI DASSI AND OTHEES— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLV,*. 
9—Appeal to Privy Council—Security 
High Court's power to extend time beyond six weeks 
from date of certificate—Power to allow security other 
than cash or Government security cannot be exercised 
after granting certificate. 

The period of ‘six weeks from the date of the 
grant of the certificate’ allowed by O. XLV, 7. 7, 
Civil Procedure Code, for furnishing security isrigid 
and cannot be extended by the High Court. 

Ram Dhar v. Prag Narain (2) and Romani Ranjan 
Bilas Upadhya v. Durga Dutt (3), followed. . 

Burjore v. Bhagana (1), treated as no longer law. 

Under the proviso tothe said rule the High Court 
has power to allow the appellant tofurnisb security 
in a form other than cash or Government security, 
only ifan application is made in that behalfat the 
time of granting the certificate. 


Privy Council appeal against a decree 
of the Patna High Oourt. 


Messrs. K. P. Jayaswal and B.C. Sinha, 
for the Appellant. - ; 

Messrs. S. C. Mazumdar and S. K. Chat- 
terji, for the Respondents. 


JUDGMENT. 
Courtney-Terrell C, g.—This is 
an application by an appellant to His 
Majesty in Council forleave under O. XLV, 
r. 7, Civil Procedure Code, to furnish se- 
curity in a form other than cash or Govern- 
ment securities and, furthermore, for an 


extension of time for filling such security. 


as. the Court may direct. The appellant 
makes out a case of hardship which might 
come within the terms of the proviso to 
the rule but the question remains whe- 
ther he is entitled either to an extension 
of time or to make the application at this 
time. Now the decree from which the 
appeal is lodged was dated 8th June, 1928. 
Leave toappealto His Majesty in Oouncil 
was granted on 30th January, 1929, and 
this is 12th March, 1929. The respondent 
raises two objections to this application 
apart from the merits as regards the ques- 
tion of hardship. He says, firstly, that 
the time within which the proposed security 
must be lodged is limited to one of two 
alternative dates. It must either be lodged 
within 150 days from the date of the decree 
orit must be lodged within six weeks from 
the date of the.grant of the certificate, 


T] 
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‘whichever is the later date. / 
z. 7, Civil Procedure Code, in its earlier _ 


for costs— ` 


: or 
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Order XLV, 


form read thus: 

"Where the certificate is granted the 
applicant shall within six months from the 
date of the decree complained of, or within 


‘six weeks from the date of the grant of 


the certificate, whichever is the later" 
furnish security. The Legislature has 
amended that enactment and has cut down 
the period of six months to “90 days. or 
such further period not exceeding 60 days 
as the Court may upon cause shown allow,” 
It bas left undisturbed.the period of “six 
‘weeks from the date of the grant of the 
certificate.’ We have been referred to the 
case of Burjore v. Bhagana (1),-which is 
“a decision of the Privy Council upon the 
rules as it stood before amendment and 
in that case the Privy Council took the 
view that notwithstanding the imperative 
form of the rule, that is to say, the words 
“shall within six months," it was directory 
only, and thatit was open to the Court 
upon proper cause being shown to extend 
that period. But the 
amendment being to cut down the period 


'of six mónths to 90 days and to cut down 


also the Court's discretion to grant an 
extension of that period to a further period 
of 60 days, does, in my opinion, lead to 
the necessary implication that the period 
of “six weeks from the date of the grant 
of the certificate’ is rigid and is not to 


“be extended. Therefore, the ruling of the 


Privy Council upon the old rule no longer 
has any applieation. This view was taken 
by the Allahabad High Courtin the case 
of Ram Dhan v. Prag Narain (2), and by 
this Courtin the case of Ramani Ranjan 
Bilas Upadhya v. Durga Datt (3). There- 
fore, no extension can be granted. 


The power to allow the appellant to 
furnish security ina form other than cash 
Government security was under the 
old rule general, because the wording was 
“shall (a) furnish security for the costs 
of the respondent.” The new rule, how- 
ever, states that the security must ba 
furnished in cash or Government securi- 
ties and ends with a proviso as follows: 

“Provided that the Oourt at the time 
of granting the certificate’ may aiter hear- 
ing any opposite party who appears order 

(1) 10 C. 557; 111. A. 7; 4 Sar. P. O. J. 498; Raüqua 
& Jackson's P. C. No. 76 (P. O.). 

(2) 65 Ind. Cas. 249; 444,216; 20 A, LJ. 13; 4. I. 
R. 1922 All. 43, i 

(8) 105 Ind. Cas. 585; 9 P. L, T, 303; - A, b. R.1927 . 
Pat, 330.. ; is 


effect of the 


0 C 


on the ground of special hardship that 
some other form of security may be fur- 
nished.” 

Having regard to the express terms of 
the amended rule which stipulate that 
the security must be furnished in cash 
or Government securities and the limited 
terms of the proviso, in my opinion, the 
Court is only empowered to apply .the 
proviso if the application is made at the 


time granting the certificate. "Therefore, 


this application is out of time. It should 
have been made at the time when the cer- 
tificate was applied for and the alterna- 
tive form of security which it is requested 
may be permitted cannot be allowed. If 
the appellant is able tofurnish his security 
in cash on or before the 15th, he will be 

. within the time of six weeks from the 
. date of the grant of the certificate and 
will be able to prosecute his appeal in- 
asmuch as 13th and 14th March are holidays. 
The application .is rejected with costs. 
Hearing-fee one gold mohur. 


Macpherson, J.—1 agree. 
A. - Application rejected, 


PATNA HIGH COURT. 
APPEAL FROM one DzcBER No. 4 or 
| 1 : 
January 29, 1930. 
Present :—Justice Sir Jwala Prasad, KT., 
i and Mr. Justice Seroope, 
AMARENDRA MAN SINGH, BHRAMAR- 
BAR RAI AND ANOTHEE— DEFENDANTS 
Nos. 1 & 3— APPELLANTS 


versus 
BANAMALI SINGH AND ANOTHBER— 
PLAINTIFF AND DEFENDANT No. 2— 


RESPONDENTS, 

Hindu Law—Adoption by widow—Estate vesting in 
another on son's death—Mother's power to adopt— 
Applicability of rule to joint Mitakshara impartible 
estates—Dompara Raj of Orissa—Succession—Custom 
excluding females—Pachehis Sawal' value of —Estoppel 
. Attestation of deed of adoption, whether creates 
estoppel. i 
^" Raja Bibhudendra of the Dompara Raj died on 
"40th December, 1922, attheage of twenty while he 
was still & ward under the Ccurt of Wards. He 
left his mother Rani Indumati and the plaintiff who 
was & descendant ofthe brother of his great-grand- 
father. On the 18th December, 1922, Rani Indu- 
mati under a» authority granted 
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attested among ethers by the plaintif. In 1924, the 
plaintiff instituted a suit disputing the validity of 
the adoption and claiming to have succeeded to the 
Dompara Raj asa rightful heir of Raja Bibhudendra: 

Heid, (1) thatthe plaintiff was a ‘bradran juddi' 
of Raja Bibhudendra withinthe meaning of the 
‘Pachchis Sawal’ and excluded Rani Indumati in suc- 
cession; [p. 777, col. 2 

(2) thateven ifthe 'Pachchis Sawal” was not conelu- " 
sive to prove! exclusion of females from succession, 
there was sufficient evidence in the case to prove 
such a custom; [p. 778, col. 2.] 

(3)that the plaintiff was therightful heir, whether 


ihe Raj wasthe separate property of the Raja or 


was a joint impartible estate; [p. 780,col.1.] ` 
(4) that at the time the succession opened, namely, 


on the 10th December, 1922, the estate vested in the 


plaintiff and the subsequent adoption of defendant 
No. 1 by Ranilndumati on the 18th December could 
not and did not divest the plaintiff of the estate 
which had devolved upon him before the date of the 
adoption; [p. 780, cols. 1j& 2.] 

($) the fact that Bibhudendra was under the Court 
of Wards and, therefore, subject to certain disabil- 
ities did not make any difference; lp. 790, col. 2.] 

(6) that the adoption was, therefore, invalid under 
the Hindu Law whetherthe estate was a separate 
estate ora joint Mitakshara impartible estate; [p. 
786, col. 1. 

(7) that the fact that the plaintiff had attested the 
deed of adoption, by itself, did not create any estop- 
pel against himand the plaintiff was, therefore, 
Co to recover the estate from the defendants, 

ibid. 

The ‘Pachchis Sawal is a record of great authority for 
the purpose of proving customs of descent in respect 
of the estates referred to in itand standson a higher 
footing than inferences to be drawn from the account 
of historians. [p. 774, col. 2; p. 777, col, 2.] 

The word ‘bradran’ inthe ‘Pachchis Sawal’ is not 
restricted to the relations of the same degree but 
also includes deseendants of thoseon equal degree. 
[p. 777, cols, 13 & 2.] ` l : 

Appeal froma decision of the Subordi- 
nate Judge,  Cuttack, dated the 30th of 


September, 1925. 


Bir Sultan Ahmad and Messrs. Syed 
Hasan Imam, K. P. Jayaswal, Mehdi Imam, 
Pitambar Misra, S. N. Gupta, P. Mahanty 
and L. N, Das Gupta, for the Appellant. . 

Messrs. P. K. Sen, R. K. Mitra, G. P. Das, 
5. Noor-ud-din, H. P. Sinha and Satyadeo 
Sahay, for the Respondents. 

JUDGMENT. 

Jwala Prasad, J.—Thisisan appeal by 
defendants Nos, 1 and 3 against the decision 
of the Subordinate Judge of Cuttack, dated 
the 30th November, 1925, decreeing the 
plaintiff's suit for succession to the Dom- 
para Rajin Oriesa. 

The following genealogy filed by Raja 
‘Raghunath Mansing, grand-father of de- 
fendant No. 1 in suit No. 86 of 1867 and ac- 
cepted by the Court below may be usefully 
reproduced bere. It stops with Raghunath 
Mansing and Chintamoni Singh, father of 
the plaintif. Therefore, the descendants 


' adopted defendant No. 1. The deed ‘of adoptionwas - are-aleo added tothe genealogy in order to' 
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Show the relationship of the parties in the present litigation, 


Raja JAGANNATH MANSINGH 





| 
Ohandreasekhar 
(Raja) died issueless. 


Purusottam 
Mansingh 
adopted son 
(became Raja 
about 1796, died 
issueless on the 
30th September, 
1858), 


Gauranga 
(died 
issueless). 


| | | 
Jalesar (Raja) Harichandan Krishna Chandra Jagdeb 


Rai Pitam (died issue- 


leas). 


Purusottam 
(adopted by 
Jalesar). 


SS R e 





| 
Braja (died 


| 
Madan Singh 
- issueless). 


(predeceased 
Kishori) 


Chintamoni Singh 


| 

Kishori Nagri TER 
Mansingh (died issueless). 

(Raja) died 


on 2nd De- 


cember, 
1856 


—————ÁÀÉÁ—————— 


( 
Raghunath Mansingh 


' Nildari Ling 


(Raja) Bhramarbar Rai 


Brajendra 


ansingh 


(died on 26th December, 1903), leaving Rani Indumati, his widow de- 


Raja Bibhudendra Mansingh 
(last male-holder) died on 
10th December, 1922. 


fendant No.3 giving her power 
to adopt by a registered deed 
(Ex. I) dated the 20th July, 1898. 


Amarendra Mansingh (defendant 


No. 1) adopted by Rani 


dumati 


on 18th December, 1922, 





Natabar Singh 
(Dead). 


ina Singh 
(adopted to Banki). 


The Dompara Raj also called Killa: Dom- 


para being one of the Killajat Mahals of © 


‘Orissa is one of the Regulation Mahals of the 
District of Outtack, bearing Tauzi No. 20 of 
the Outtack Oollectorate. Itis an ancient 
impartible Estate held by one person for 
the time being, who is called the Raja of 
Dompara. After the death of the last 
holder, succession to the Raj devolves by 
the rule of primogeniture on the nearest of 
kin to the deceased Raja. Accordingly, 
after the death of Raja Purusottam Singh 
in 1556, Kishori Mansingh became Raja in 
preference to Chintamoni Singh, father of 
the plaintiff, inasmuch as Madan Singh, 
father of Chintamoni Singh andelder bro- 
ther of Kishori Singh, had predeceased 
Purusottam. Kishori Singh died on 2nd 
December, 1856, shortly after his succes 


Banamali Singh | Brindabin Singh. 


(senior-most of the 
nearest living 
agnates after the 
death of Bibhudendra). 


sion. Ohintamoni Singh, father of the plaint- 
iff, disputed the right of Raghunath Singh, 
son of Raja Kishori Mansing, to succeed 
to the latter upon the ground that hé was 
the preferential heir by the rule of lineal 
primogeniture: being the son of Madan 
Singh, the elder brother of Kishori Man- 
singh. His contention was overruled by 
judgment (Ex. U) dated 30th .Novem- 
ber, 1867, and in which it was held that 
Buccession devolves by family custom as 
well as under the Mitakshara law upon the 

senior-most member ofthe nearest agnatic ` 
relations‘and accordingly Kishori Mansingh 
succeeded Purusottamin preference toChinta- 
moni Singhand after him Raghunath Man- 
sing succeeded. Hein turn was succeeded 
by his son Brajendra Mansing, “who died 


on 26th December, 1903, and next came hig. 
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son Bibhudendra Mansingh, the last holder 
ofthe Raj. He was a minor under the 
Court of Wards and died suddenly on the 
10th December, 1922, by drowning in the 
river Mahanadi at an age of 20 years and 6 
months, His body was recovered on the 
13th December, 1922, and was preserved in 
an oil vessel to be cremated, according to 
the family custom, underthe orders of his 
successor to the Gaddi. Bibhudendera had 
left surviving him his mother, Rani Indu- 
mati. She had been authorised by her late 
husband, Raja Brajendra Mansingh, by an 
Anumatipatra (deed of authority to adopt), 
Ex. I, dated the 20th July, 1898, to 
adopt a son to him in casehe had no son or 
the son born or adopted by him died. Ac- 
cordingly, Rani Indumati obtained the 
sanction of the Court of Wards and on the 
18th December, 1922, adopted Brojespratap 
Singh, defendant No.:1. At the time of 
adoption she changed the name of the adopt- 
ed boy Brojespratap Singh into Amarendra 
Mansing giving him the family title of 
Bhramarbar Rai. Thè boy was given in 
adoption by his mother Srimati Krishna- 
chandra Priya Debi, her husband RajaiSura 
Pratap Mahendra Bahadur being dead. On 
the same day she executed a ded (Ex. G-2) 
in proof of giving the boy in adoption and 
simultaneously Rani Indumati executed 
a deed of adoption (Ex, G-1/1), Both these 
deeds were amongst others attested by 
Banamali Singh. 

On 23rd June, 1924, Banamali Singh insti- 
tuted the present suit No. 41 of that 
year, disputing the validity of the adoption 
and claiming to have succeeded to the Dom- 
pee Raj as arightful heir ofthe late Raja 

ibhudendra Mansinghsbeing the senior- 


most member amongst the nearest agnatic , 


relations at the time the Raja died. He 
says that according to the family and tribal 
custom and usages obtaining from time 
immemorial, female members howsoever 
nearly related, are always excluded from 
‘inheritance and that on failure of direct 
lineal male descendants of legitimate birth 
of the last male holder the inheritance pas- 
ses to the eldest male member among the 
mearest agnates of the late Raja, and ac- 


cordingly, the plaintiff says that he succeed- 


ed to the Hstate of Bibhudendra on his 
death on the 10th December, 1922, to the 
exclusion of Rani Indumati, his mother, 
and that she in order to defeat the right of 
the plaintiff set up the defendant No. 1 asa 
Bon of Brajendra by adoption under an 
authority alleged to have been given to her 
by her late husband, that the said authority 
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is against the law and the family custom, 
even if it be deemed to be legal and valid 
at the time it was granted it became whol- 
ly inoperative and extinguished, as the late 
Raja Bibhudendra was the full owner of the 
Raj and died after attaining full age and 
full legal capacity to continue the line and 
that hence the adoption of defendant No. 1 
on the 18th December, 1922, by Rani Indu: 
mati cannot divest the Estate which had 
already vested by inheritance on the 16th 
December, 1922, in the plaintiff. Asto his 
having attested the deeds of adoption (HExa. 
G-1 and G-2), he says that he signed them 
under undue influence, inducement, fraud 
and misrepresentation caused by Indumati 
and the lawyers who were present at the 
time the deeds were executed and register- 
ed. He says that he was living in his 
village Talbasta ata distance of six miles 
away from the Raja's place, a dense forest 
intervening, when he heard of the sudden 
death of Raja Bibhudendra and that on the 
17th December, 1922, he received a special 
message from Rani Indumati informing him 
that the dead body was found and that his 
presence was necessary at the time of fune- 
ral; accordingly he hurried to the Rani's 
place and reached there at about lla. m. 
on the 18th December, 1922, when the 
adoption was over and was suddenly called 
upon to sign the deeds which he did in 
ignorance of his rights and without having 
been given an opportunity to know the con- 
tents thereof and on being given to under- 
stand that his rights would not be affected. 
He says that the adoption was invalid ab 

initio and weuld not in any way affect his 
right and title,to the Raj whieh had already 
vested in him on the death of Bibhudendra; 
that the said adoption or the deedsin ques- 
tion do not confer upon the defendant No. 1 
the right and status of an heir to Bibhu- 
dendra ; that soon after the adoption he ap: 
plied to the Boardof Revenue representing 
the Oourt of Wards claiming the Raj and 
got areply thatit would be retained by 
the Court of Wards till the dispute regard- 
ing the heirship was finally determined by 
competent Civil Court; that thereafter on 
the 15th January, 1923, he applied to the 
Collector of Outtack for registration of his 
name under the Land Registration Act (Act 
VII of 1876) and that subsequently the de- 
fendants also applied for xegistration of 
their names under &. 55 of the Act. The 
matter was referred to the Civil Court which 
by its order, dated the 4th Febrnary, 1924, 
summarily disposed of it &gainst the plaint- 

iff. Hence the present suit,- 4 
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The principal relief claimed by the 
plaintiff is that it be declared that heis the 
rightful heir of the late Bibhudendra Man- 
singh, the last male holder of the Dompara 
Raj, and that as such he succeeded to the 
disputed Estate as full owner since his 


death on the 10th December, 1922, and that. 


the alleged adoption of defendant No.1 is 
invalid, inoperative and does not in any 
way affect the vested right of the plaintiff 
and that he acquired no right to the Raj by 
his adoption. The plaintiff further asks 
for confirmation of his possession and for 
recovery of possession of the Dompara Raj 
in case he be found to be out of possession. 

The plaintiff impleaded the adopted boy 
as defendant No. 1 and his adoptive mother 
-Rani Indumati as defendant No. 3. The 
defendant No. 2 was made a party because 
he claimed to be the son of Raja Brajendra 
Mansingh by a phulbebaht wife and to be 
entitled to succeed to the Raj on the death 
of Bibhudendra. He instituted a separate 
guit (No. 1 of 1924) which was tried toge- 
ther with the present suit (No. 41 of 1924), 
from which this appeal has arisen. His 
suit was dismissed. Asa defendant in the 
present suit he re-asserted his claim to the 
Raj, but the learned Subordinate Judge 
decided against him, holding that he failed 
to establish that Raja Brajendra Mansingh 
ever married his mother Kanak OChhamua 
ina pulbebahi form. He has not appealed 
against the decision in that case, nor against 
the decision inthe present case. His claim 
to the Dompara Raj is thus set at rest. 

The defence of defendants Nos. land 3 
is practically the same though they filed 
separate written statements. They deny 
that there is any family or tribal custom by 


which female members are excluded from: 


inheritance and assert that upon the death 
of Bibhudendra if the Estate vested in any 
one it vested in Rani Indumati as his 
mother and heir, and that as Bibhudendra 
died unmarried while still a minor and not 
having attained full capacity to continue 
the line Rani Indumati adopted defendant 


No. l under the authority and in accord- -> 


ance with the directions given by her hus- 
band and with the approval of the proper 
authorities and in the presence. of the 
plaintiff and many respectable people ; “that 
if by the adoption. she divested anybody she 
divested only herself and that the plaintiff 
is estopped from denying the .validity of 
the adoption or the right of the adopted 


boy to succeed, he having taken part in the 


adoption and signed the two deeds of adop- 
' , tion referred to above. 
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. Upon the pleadings in the case the learn- 

ed Subordinate Judge frameda number 
ofissues. Weare in this appeal not con- 
gerned with most of.them. The fact that 
defendant No. 1 was adopted by Rani In- 
dumati on the 18th December, 1922, under 
the authority given to her by her husband 
by an Anumatipatra (Ex. 1), dated the 20th 
July, 1898, isnot now disputed nor is 16 
disputed that the plaintiff is the nearest 
living agnate of late Raja Bibhudendra. 
The only question for determination in this 
appeal, therefore, is as to whether the plaint- 
iff or the defendant No.lis entitled to 
succeed -to Bibhudendra, the last holder of 
tha Raj. In order to determine this ques- 
tion, it is essential to find out whether Rani 
Indumati was excluded from succession to 
her son Bibhudendra. 

The plaintiff in para. 3 of the plaint says . 
that“ according to the special family and 
tribal custom female members, howsoever 
nearly related, are always excluded from . 
inheritance.” This is denied by the de- 
fendants (para. bof the written [statement 
of defendant No.1). The learned’ Subordi- 
nate Judge has found in favour of the . 
plaintiff and against the defendants and has 
held that females are excluded from suc- 
cession in the Dompara Raj. “He has come 
to this conclusion by referring to (1) the 
incidents of the Dompara Raj; (2) the cus- 
tome of descent and succession relating to 
the Dompara Raj as recorded in the ' Pa- 
chchis Sawal’? in 1814; and (3) the oral 
evidence adduced in: the case. As to the 
first, namely, the incidents of the Dompara 
Raj, he has referred to Mr. Sterling’s Book 
on Orissa, first published ‘in 1822: 
W.W. Hunters Orissa, Vol. II (1872); 
The Maddox Settlement Report; and the 
opinion of Sir Oharles E, Trevelyan, dated 
the 8th November, 1889, referred to in 


‘VIL Moore's Indian Appeals at pages 
-542-43, Relying on the conclusions of 


Sterling, Hunter and Maddox the learned 
Subordinate Judge finds that the holder 
of Dompeara occupied the position of a 
feudal chief among those that occupied 
the hills and the sea coast in Orissa and 
lived in Killas and Garhs as military 
retainers under the independent sovereigns 
of Orissa in the Twelfth Oentury, for the 
purpose of repelling the attacks of aborigi- 
nal savages and that they continued to 
occupy the same position when the Afghans 
conquered Orissa in 1567-68 and also when 
subsequently Emperor Akbar conquered 
it and when the settlement of it was made 
by Raja Todar Mal and Raje Mansingh 


174 


under Akbar in 1591. The Estate of 
Dompara in Outtack is mentioned as being 
one of the territories which was settled 
with Raja Ramchandra Deo by Raje 
Mansingh. According to Maddox (Settle- 
ment Repòrt, Vol. J, page 420) the 
Maharattas. did not resume 
although they resumed some other estates 
which were left in the Rajwara in the 
settlement of Raja Mansing in 1591 in the 
time of Emperor Akbar. The British 
Government conquerred Orissa which was 
under the direct possession of the Maharat- 


ias in October, 1803, and Dompara passed | 


to the British Government by this conquest. 
After this conquest the Bhonela King of N ag- 
pur ceded the tributary estates of Orissa by 
atreaty to the British Government. Thus the 
British Government came into. possession 
of the tributary estates of Orissa as well 
as the estates including Dompara which 
they had conquerred in 1803, and it divid- 
ed all these into two groups. The first 
group formed the tributary estates.and the 
second group formed the Killajat estates 
in the Regulation Mahals. Dompara thus 
came to belong to the Killajat estates. In 
1829 Dompara was restored to the position 
of a permanently settled zemindary. 


Upon this historical account the ‘learned 
Subordinate Judge finds that the Dompara 
Raj was a feudal chiefship. He then refers 
to the following opinion of Sir Charles 
K. Trevelyan, dated the 8th November, 
1859, referred to in Secretary of State v, 
Kamachee Boye Sahaba (1) “My first 
twelve years of public service were pagsed 
in the Indian Diplomatic Department and 
I bave as extensive a knowledge of the 
customs and practice of native Chiefs as 
most people. I mention this as my justifica- 
tion for offering a confident opinion that 
the succession of females forms no part of 
the constitution of Native States and 
Ohiefships. It may occasionally have 
taken place asin the instance ôf Holker's 
widow Arahalaya Bai and the Begum of 
Sumroo, but the special nature of the 
circumstances in those cases shows that it 
was a deviation from an established rule. 
No well-informed and impartial nature 
would maintain the right of succession of 
a female to a Hindu Raj”. The learned 
Subordinate Judge says "that being so, 
there is no shadow of doubt that the 


females were exeluded from succession . 


(1) 7 M. I. A. 476 at pp. 542 and 943; 13 Moo. P.C. 
22; 4 W. R. (Eng.) 722; 4 W. R. P. O. 42; 1 Suth P.O, 
J. 373; 1 Sar. P. O. J. 684; 19 E, R. 388 l 
€ et 
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when Dompara was a feudal chiefship” He 
then refers to Regulation XI of 1793 read 
with Regulation X of 1800 and Regulation 
Allof 1t05 in order to show that the fact 
that Dompara was made into a permanently 
settled zemindary by the British Rej in 
1829 as one of the Killajat Estates in the 
Regulation Mahals “in no way operated 
to destroy the family custom, namely the 
exclusion of females from succession”, 
which obtained in the Raj when it occupied 
tbe Status of feudal chiefship. 
Undoubtedly the Dompara Raj is an ancient 
impartible estate coming down from the 
Hindu period. In fact there were no less 
than twenty-three Rajas as shewn in the 
genealogical table attached to the plaint 
of 1867 (Ex. 22) before Raja Purusottam 
succeeded to the Gaddi about 1796. Yet 
the historical account given by the learned 
Subordinate Judge is not conclusive 
to show the family custom of femsle 
exclusion from succession obtaining 
in the Dompara Raj. Though the ac- 
counts given by Sterling, Maddex and 
later by. Toynbee as well as the opinion 
of Sir Charles E. Trevelyan are valuable, 
thev do not refer to the custom of female 
exclusion from succession to the Dompara 
Raj. They may, however, be referred to l 
as being not inconsistent with the custom 
if otherwise legally proved and in that 
way they are valuable. The learned 
Subordinate Judge has overestimated, in the 
passage from his judgment quoted above, 
their value and has assumed that there was 
an incident of female exclusion in the 
Dompara Raj. In fact, tbe Government 
itself after it came into possession of 
Orissa was anxious to obtain information 
about the customs of succession, inherit- 
ance and marriage in respect of the two 
kinds of ancient impartible estates, fnamely, 
the tributary estates, and the Killajat 
estates, and accordingly the Superintendent 
of these Mahalsin Orissa, in 1814, address- 
ed 25 questions called ‘Pachchis Sawal" to 
the Rajas of the Tributary or Garbjat 
Estates and the Killajat Estates. These 
questions were put in persian and were 
subsequently printed in a book form by 
the Government with their translation in. 
English. Part I relates to the Garhjat . 
Estates and Fart II to the Killsjat Estates. 
The ‘Pachchis Sawal’ has been considered 
48 a record of great authority ever since 
it was prepared up to the present time 
for the purpose: of proving customs of 
descent in respect of the estates referred to 
in that document: Vide Raja Sham Soonder 


. 
* 
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Muhunder v, Kishen Chunder Bhowurbur Rai and neither brother, nor brother's son, nor 


(2), Gopal Prosad Bhakat v. Raghunath Deb 
(3), Broja Sundar Deb v. Swarna Manjeri 
Dei (4). In the last case the High Court 
observed that on the matters ‘with which it 
deals the ‘Pachchis Sawal is a work of 
undisputed authority and this view was not 
dissented from by their Lordships of the 
‘Judicial Committee, Also vide, Raja Janar- 
dhan Ummur Singh Mahandur v. Obhay 
Singh (5)—a case in the Dhenkanal family— 
‘a Garhjat estate from which the'adopted boy 
in the present case comes. Referring to 
the ‘Paehchis Sawal the learned Judges 
in the case of Nittanund Murdiraj v. Sree 


Kurun Juggernath Bewartah Patnaick (6)~ 


accepted it as conclusive proof as to the 
custom of descent in the case of the Raja 
Attgurb, one ofthe tributary Mahals of 
Outtack, and observed as follows: “The 
fact that such evidence was taken does 
not, in our opinion, in any manner impugn 
the authority of that document. No single 
case referred to has been shown to be in- 
consistent with it, Its authority has been 
recognised in every case and the indepen- 
dent evidence of usage appears-in every 
case tobe entirely consistent with it. .The 
attempt to impeach the authority of the 
‘Pachchis Sawal’ has utterly failed". 

Besides, the partiesin this case admit the 
authority of the ‘Pachchis Sawal' as record- 
ing customs of succession governing the 
family: vide, the plaint (Para. 2) and 
the written statement of defendant No. 1 
(para. 4). The  'Pachchis Sawa? was 
referred to and acted upon as recording 
custom of succession in the Dompara Raj 
in the judgment between Ohintamoni and 
Raghunath (Ex. U). 

Now let us consider if the Pachchis Sawal 
excludes femalesfrom succession, particularly 
if the mother of Bibhudendra the last male- 
. holder ofthe Raj would be excluded by the 
plaintiff Banamali, who is grandson of 
Madan Singh the brother of Kishori Man- 
Singh, who was  great-grandfather -of 
Bibhudendra. Reference has been made 
at the Bar to questions and answers 12 to 
15 in the ‘Pachchis Sawal’ . 


Question 12 runs as follows:— 
. “Ifat his demise a Rajah leave a son, 
(S) born of & concubine, but not born of 
‘either hia Phool Beebahees or slave girls, 


(2) (1825) Bel. Rep. of the S.- D. A. 49. 
à 32 C. 158; 9 O. W. N. 330. , i 
4) 47 Ind Oas. 36; 22 O. W.N. 433; (1918) M. W. 

" 5) (1835) Bel. Rep.of the 8 
)6 Sel. Rep.of the S. D. A. 49, 
)$€ W.R.116, E | 


. dudd) would in such case-succeed.” 


Pat Ranee, nor daughter by a Pat Ranee, 
whose, in this case, would be the succes- 
Bion"? E 

The answer given by Dompara 13 88 
follows: 

“Tf on the demise of a Rajah there 
should be none of the heirs named in the 
question, but a son born of a concubine, 
the latter might succeed if no brother 
(brethren) “bradran juddi Rajah muttawa fi” 


connected in the late Rajah’s grandfather, - 


(Pita Moho) were alive ". 

The question assumes the existence of a 
son born of a concubine and the non-exist- 
ence of sons born of a Phool Beebahee or 
slave girls, a brother or brother’s son, Pat 
Ranee or daughter by a Pat Ranee.It does not 
mention existence or otherwise of bradran 
juddi of the deceased Rajah (that is, the late 
Rajah’s grandfather's brethern). The 
answer wants to make it clear and emphatic 


‘that the son of a concubine would succeed 


only if the Rajah dies without leaving 
bradran juddi and would not succeed if any- 
one of the bradran juddi is in existence at 
the demise of the Raja ; but the contentious 
words in the answer are “If therebe none 
of the heirs namedin the question.” The 
appellants contend thatthe word “heirs” or 
“warisan” in Persian implies that the 


persons named in the question, notably the  . 
daughter by a Pat Ranee, are ` 


Pat Ranes or 
heirs snd that hence females are not 


absolutely excluded from succession. 


The next question No. 15 refers to the case 
of Pat Ranee and daughter by a Pat Ranee. 
The question is— 

“At the death of a Rajah, suppose he leave 
a brother, a nephew, a Pat Ranee, and a 
daughter by the Pat Kanee, who would 
succeed?” 


The answer a = 
“The brother would be tke rightful 


‘claimant of the Raj." 


Thus the Pat Ranee and her daughter are 
excluded by a brother or brother's son. 

The next-question No. 14 is as follows: — 

‘At his death suppose a Rajah leave 
neither brother nor nephew, but that his 


~ 
- 


Pat Ranee survive, and he leave (a) legitim- _ 


ate daughter by another Ranee, who would, 
in euch a case, succeed ?" 


The answeris— - = 
“The nearest of kin among 
of the. Rajah's grandfather, 


the brothers 
(Pita-Moho 


Ki 
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The words in the Persian answer are: 

‘Az bradran i juddi Rajah muttawaffü har 
keh bakarabat--karib tar bashad mustahaq 
rajgi ast’. | 

By the answer ihe Ranees and the Pat 


Ranee would be exeluded by the kingmen 


Son d through the grandfatherof the 
aja. 
By question and Answer No. 15 the other 
. Ranees and their daughters would also be 
excluded by bradran juddi, that is. kinsmen 
connected with the Raja through his 
ae, dfather. 
uestions 13 to 15 explain the meani 
M iiem 12. m 
The result is that according to the answers 
given by the Rajas the Ranees whether Pat 


Ranee or others and their daughters would. 


be excluded by a brother, a nephew and the 
nearest of the kinsmen among the bradran 
of the Raja’s grandfather. 

By questions and answers 22 and 23 a son 
adopted by the Rajaor the Ranee with the 
authority of her husband would succeed. in 
preference to his brother, nephew, Pat 
Ranee and other Ranees. i 

The plaintif urged that under the 
aforesaid customs recorded in the'Pachchis 
 6awal females are altogether excluded 

from succession to the Gaddi, On this point 
ihe learned Subordinate Judge writes "the 
defendants Nos. l and 2 on the other hand 
assert that females are not totally 
excluded from inheritance under the custom 
embodied in the ‘Pachchis Sawal’ but their 
succession to the Gaddi is postponed in 
preference to certain other heirs under the 
said custom". Thus, the defendants 
contend that although brothers, nephews 
(brother's sons) and the  bradran of the 
Raja's grandfather “bradran juddi" would 
exclude the widows and the daughters of 
the Raja, a descendant of the brother of the 
great-grandfather of the Raja would not 
.exclude the Rani and the daughters of the 
late Raja. l , : 
The plaintif contends that the words 
“bradran juddi" are wide enough to inelude 
descendants of the grandfather and up- 
wards. As to the meaning of the Persian 
expression “bradran i-juddi" occurring in 
the ‘Pachchis Sawal’ in Persian or the 
Sanskrit equivalent thereof “Pita Moho 
Samparkeya” or “Pita Moho Sambandhiya" 
occurring in the original Oriya translation 
of Answers to Questions Nos. 12, 14 and 15 
(the word “Pita Moho" as equivalent?) to 
“juddi” has been mentioned in the English 
gt of Answers to Questions 12 and 
(4) hota parties have given evidence, 


- 
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‘nearest among the brothers 
connected through the Raja's grandfather 


dispute this interpretation 
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particularly of experte in Persian and in 
Sanskrit, ; 
The plaintiff's witnesses Madhusudan 
Das No. 5 and Sadashiva Misra Maha- 
mahonadhyaya No 8 say that the word “Pite 
Moho" means grandfather and upwards and 
the words ‘Pita Moho Samparkeya’ and 
‘Pita Moho Sambandhiya’ mean bradran 
related to the grandfather and upwards, 
Defendants’ witness No. 12 Kashi Nath Das, 
on the other hand, says that the aforecaid 
words denote brothers connected through 
the paternal grandfather, and not upwards. 
In cross-examination he says that the word 
‘Pita Moho’ used in sloka No. 10?, Chapter 


. XII in Mahanirvan Tantram’, means grand- 


father and upwards. He further says that 
"the first cousin of ‘Pita Moho’ is related 
through the Pita Moho.” The words "Pita 
Moho Samparka or Sambandha" indicate 
the relation of or asa grandfather. The 
words ‘Pita Moho Samparkiya or Sam- 
bandhiya bhratmane’ mean “brother or 
cousin related through tbe grandfather”. 
This would bring the plaintiff's father 
Obintamoni, the first cousin of Bibhu- 
dendra's grandfather, Raja Raghunath, 
within the aforesaid expression used in the 
Oriya. translation of questions Nos. 12, 14 
and 15 of the ‘Pachchis Sawal." 

Witness Badashiva Misra Maha- 
mahopsdhyaya (P. W. No. 8) says: "the 
word bhratmane occurring in the said 
answer signifies brothers and coueins 
This would bring the 
plaintiff within the meaning of the afore- 
said expressions as being entitled to succeed 
to Bibhudendra in preference to his wives 
and daughters if any. . 

Now as to the Persian expression “brad- 
ran juddi" plaintiff's witness Maulavi 
Mohammad Mohsin (No. 9) and Maulavi 
Abdul Qadir (No.1) s8y that it means 
bradran or relations connected with the: 
deceased through his grandfather or 
ancestor upwards. According to them 
“uddi’ means “grandfather and upwards” . 
and ‘judd’ in the Adjectival form denotes 
“in the line of the grandfather", that is, 
“eonnected with the grandfather or related 
to grandfather and the answer to the 


Questions must accordingly denote “the 
or relations 


or ancestor," 

The defendants’ witnesses Mr. Ahmed 
No. 10 and Mr. Muhammad Latif No. 11 
and would 
restrict the meaning of the word 
juddi to grandfather, end 'bradran.juddéi 
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according to them would mean brethren or 
kinsmen descended from grandfather and 
not from above him, Mr. Ahmed says that 
' -the word ‘judd’ primarily means father’s 
father, but it may be used : figuratively to 
mean “father’s father and upwards". In 
that sense he says in cross-examination that 
Fallon in his Dictionary’ has given the 
meaning of the word ‘judd’ as ‘ancestor’. 
Mr. Latif in cross-examination says “bradar 
means uterine: brother, ‘bradran’ means 
‘uterine brothers as well'as karabatdars ; 
and the words 'bradran' juddV (used in the 
answers) mean "brothers of the father's 
father as well as other relations. 

According to the'extended meaning of the 
- word ‘bradran’ as distinguished from the 
- word ‘bradarn (singular) and the meaning 
of the word ‘judd’ asan ancestor given in 
Fallon's Dietionary, the plaintiff Banamali 
. would be the nearest of kin among the 
brethren of the Raja's grandfather. In the 
ease of Nittanund Murdiraj v. Sreekurun 
' Juggernath Bewartah Patnaick (6) already 
referred to referring to the questions 10 and 
12 of the Garhjat Estates and question -12 
of the Killajat 
translate the words ‘bradran judd?’ as “the 
. brethren of the grandfather", that” is, 
“brethren connected with the late Raja's 
grandfather’, This would bring the plaint- 
iff Banamli within the expression ‘bradran 
: juddi as being one ofthe brethren connect- 
“ed with the late Raja’s grandfather. The 
. learned Subordinate Judge has held that he 
*eomes within the expression ‘bradran juddi 
of Bibhudendra, the last full owner of 
Dompara Raj, also according tothe answer 
given by the Rajasin 1814 tothe ‘Pachchis 
. Sawal’. “He says thatthe nearest sapindas 
of the paternal grandfather are his kinsmen 
and those sapindas are his father, paternal 
. grandfather and paternal great-grandfather. 
. "That being so" says the learned Sub- 
ordinate Judge, the descendants of the 
, father, paternal grandiather and paternal 
great-grandfather of the paternal grand- 
father of the ex-Rajaare,in my opinion, 
-govered by the expression ‘bradran juddt’ 
‘used in the answers to the question of 
‘Pachchis Sawal’ by the then Rajas of the 
Killsjat and Garhjat Estates in-1514.” . 

Be that as it may, upon the plain mean- 
ing of the words ‘bradran  juddi and 
restricting the meaning ofthe word judd’ 
as related to grandfather, the plaintiff's 
father Ohintamoni was one of the bradran 
. of. the plaintiff's grandfather Raja Raghu- 
nath: . The plaintiff is one of the bradran of 
Ribhudendra’s father, The word. ‘bradran’ 
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is not restricted to the relations of the same 
degree but as shewn from the opinion of 
the experts examined on behalf of the 
defendants it also includes descendants of 


those on equal degree. Thus the plaintiff 


is one of the bradran juddiof Bibhudendra, 
He would, therefore, exclude the Ranis 
and . daughters of Bibhudendra if any 
according to the Pachchis Sawal, These 
questions 12 to 15 to my mind purport. to 
elicit information as to whether femaies do 
or do not succeed to the Raj and the 
strongest case is put in the questions as to 
whether the Pat Rani or other 
Ranis and their daughters who 
survive the Raja would succeed in prefer- 
ence to very distant agnates, such as, a kins- 
man connected not only through the father 
but also through the grandfather or any 
other ancestor of the Raja. No doubt, as 


“direct question was not put as to. whether 


females are excluded or not altogether from 
succession: But that was apparently the 
reason of the questions Nos. 14 and 15 and 
the answers given purport to convey the 
meaning that females are excluded. The 
learned Subordinate Judge has under- 
estimated the import of these questions and 
answers when he says that “they areambigu- 
ous” or that as “regards the exclusion of 
females from succession the matter has been 
left in doubt." He is, however, right in his 
view that the plaintiff Banamali comes 
within the expression ‘Bradran Judd’ of 
Bibhudendra, the last full owner, and that 
by the fact that the Ranis and the daugh- 
ters are excluded, mothers and sisters are 
equally. excluded being more remote than 
the Ranis and the daughters. 

The defendants wanted to get over the 
custom recorded in the “Pachehis Sawal" 
by contending that the females are not 
altogether excluded but that their succes- 
Bion is only postponed in preference to 
certain other heirs under the custom record- 
ed in the ‘Paéhchis Sawal’. If the view 
taken by me of the ‘Pachchis Sawal be 
correct, the matter is concluded as the 
custom recorded therein regarding the 
exclusion of females from succession is 
binding upon the Garhjat and the Killajat 
Estates and no other evidence is necessary. 
The ‘Pachchis Sawal’ has a binding effect . 
and is conclusive and stands on a higher 
footing than the inferences to be drawn 
from the historical account of the nature: 
of the Raj given by Sterling, Hunter, 
Maddox and Toynbee. ; 

' There is, however, evidenee given by the 


.pleintif in support of his contemtion that 
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females are excluded from succession to 
the Dompara Raj. M 

[His Lordship referred to this evidence 
and continued as follows:—] 

The plaintiffs witnesses, notably wit- 
nesses, Jagatbandu Das No. 1 and Ram- 
chandra Dhal No. 7, are competent to depose 
to the custom of female exclusion. Both 
these witnesses have been admitted by Mr. 
Balgobind Kanoongo to be respectable and 
the leading men of  mpara. The latter 
is an agnate of the Dumpara Raj and the 
former has been the Peshkarin the Raj 
for along time notably during the time 
of Raja Raghunath grandfather of Bibhu- 
dendre, He speaks from his personal know- 
ledge of the time when Purusottam was 
the Raja and his adoptive mother was ex- 
cluded from succession when Kishori suc- 
ceeded in 1856 when he must have been 
about 13 years. .It has not been shown by 
the defendants that the instance of Puru- 
sottam’s adoptive mother having been 
excluded is incorrect, None of the witnesses 
says that Purusottam's adoptive mother 
was dead at the time. Ramchandra Dhal, 
‘witness No. 7, gives an instance of the 
Khandpara Raj of the widow of Raja 
Natabar being excluded from succession 
and generally says that in the Garhjat 
and the Killajat Estates no female ever 
succeeds. Khandparais a Killajat Estate 
whose custom is also recorded in the 
Pachchis Sawal, The instance given by 
Rani Krishnachandra Priya Debya of a 
female succession in Bastor family in the 
Central Provinces is not relevant for the 


purpose of disproving female exclusion 


from succession to the Dompara Raj. There 
is no reason why the evidence of the plaint- 
iff on the point should not be acceptedwhen 
the learned subordinate Judge has accepted 
it. Therefore, though the onus of proving 
female exclusion from succession in an 
impartible estate was upon. the plaintiff, 
he has discharged it by the evidence given 
by him which relates both to the family 
and the tribal custom. Learned Counsel 
on behalf of the respondents relies upon 


the recent decision of the ‘Judicial Com- . 


mittee in Ahmad Khan v. Channi Bibi (7), 
That relates to a custom of exclusion of a 
sister or daughter in favour of collaterals 
in respect of ancestral property and the 
custom there set up was that of an agricul- 
tural tribe in the Punjab called the 
Khattar, and it was held tnat such a custom 
(7) 91 Ind. Qas. 455; 6 Lah. 502; A. I. R. 1925 P. C. 
267; L. R. 6 A. (P. O.) 190; .3 O. W. N. 93; 52 I.- A, 379; 
300. W.. 506; 50M. L, J . 637 (P.C). 
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could be proved by general evidence given 
by members of the family or tribe without 
proof of special instances. But applying 
even the stricter standard of proof of 
custom it is amply proved by the evidence 
referred to above that females are excluded 
from succession to the Dompara Raj and. 
two instances one of Dompara and another 
Írom Khandpara, a similar Raj, have also 
been given. What evidence willbe required . 
to prove such a custom depends upon the 
circumstances of each case, The genealogy 
of the family given in the suit of 1867 by 
both the parties (Exs. P and 22) would shew 
that many instances could not be had for 
mostly the Rajas were succeeded by their 
own sons and in very few instances by 
collaterals. According to the evidence 
Raja Purusottam died issueless in 1856 and 
his adoptive mother was excluded from 
succession by Kishori. If there was no 
custom of exclusion of females, there is 
no reason and in fact none has. been sug- 
gested for her non-succession or for 
her abandoning her right in favour 
of a distant collateral Kishori two 
degrees removed from Purusottam. Thus 
even if the ‘Pachchis Sawal’ is not conclu- 
sive to prove exclusion of females from 
succession the eyidence in the case estab- 
lishes such a custom. The result is that 
Rani Indumati, mother of Raja Bibhudendra 
was debarred by custom from succeeding to 
the Raj, and upon the death of Raja 
Bibhudendra on the 10th December, 1922, 
the estate did not vestin her and she did 
not succeed to the Raj. 

The result will be the same whether the 
Dompara Raj was held by Bibhudendra 
exclusively as a separate property without. 
any co-parcener or whether itiwas a joint 
impartible estate with the plaintiff and his 
junior brother Brindaban Singh, the two 
surviving members of the family as co- 
parcerners. If it was a joint impartible 
estate, it was held by Raja Bibhudendra 
according to the custom by which such an 
estate is held by a single member. It is 
true that Banamali and Brindaban, the 
other members of the joint family, had no 
present right to succeed or any right to 
demand partition or to control the dealings 
ofthe estate by Bibhudendra. They did 
not acquire any right by birth asin an 


‘ordinary joint Mitakshara family but had 


spes successionis and upon the death of 
Raja Bibhudendra the estate would devolve 
upon Banamali, the senior-most collateral . 
by survivorship under the Mitakshara law 


which admittedly governs the family. 
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The ‘mother of Raja Bhibudendra or 
any other female would then be ex- 
cluded under the Mitakshara law with- 
out any proof of custom and it is for the 
defendants to set up and prove a custom 
of female succession to a joint impartible 
estate to the exclusion of the collateral 
co-parceners such as the plaintiff. Such 
& custom was not set up in the written 
statement and no evidence was adduced to 
prove it. The ‘Pachehis Sawal’ does not 
refer to it. In order to explain the custom 
of exclusiun of the Pat Ranee and the other 
. Ranees in favour of ‘bradran juddi' or 
distant collaterals recorded in the 'Pachchis 
Sawal' the defendants stated in the Court 
below, as observed above, that females are 
not totally excluded from succession under 
the custom recorded in the ‘Pachchis 
Sawal’, but that their succession is postpon- 
ed in preference to certain other heirs 
referred to therein. If the Raj -is a joint 
impartible estate and this statement of the 
defendants implies setting up a custom of 
succession of females, particularly the mother 
of the late Raja in preference to a distant 
collateral it should have been clearly set 
up in the written statement and established 
by evidence. Such evidence is conspicuous 
by.its absence. Therefore, if the Raj was 
a Joint impartible estate with the plaintiff 
and his brother as cc-parceners therein, Rani 
Indumati, mother of late Raja Bibhudendra, 
would be excluded under the ordinary law 
of Mitakshara and the plaintiff is not 
required to prove the custom of exclusion 
of females from succession either by a 
reference to the ‘Pachchis Sawal' or any 
other evidence. Whether the Raj was & 
joint impartible estate or a Separate estate 
held by Raja Bibhudendra without any 
co-parcener, therparties have not expressly 
Stated in the pleadings and no issue was 
raised nor was any evidence given and the 
judgment does not refer to it. The point, 
however, became the subject of great dis- 
cussion before us by Counsel on both sides. 
Therefore, this question as wellas the rights 
of the parties have to be dealt with from 
both points of view, | 

Mr. Hasan Imam for the appellants con- 
tended that in the plaint as well as in the 
evidence the plaintiff sets up a case of the 
Dompara Raj being separate estate held 
exclusively by' Raja Bibhudendra without 
any co-parcener. He referred to para. 3 
of the plaint which says "that according to 
family and tribal custom. female members 
howsoever nearly related are always exclud- 
ed from inheritance,” Jn para, 11 where 
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it is stated “the adoption of defendant 
No. 1 on lth December, 1922, by Rani 
Indumati cannot divest the estate which 
had already vested on 10th December, 1922, 
by inheritance in the plaintiff, the nearest 
collateral heir of the last male-holder, the 
late Bibhudendra Mansingh", which was re- 
iterated verbatim in para. 12. ‘Paragraphs 
Nos. 6 and 7 refer to Kishori Mansingh as 


having succeeded to Purusottam Man Singh .. 


as his “Preferential heir" and para. 7 where 
the plaintiff says heis the rightful heir to 
the estate. Reference is also made to 
plaintiff Banamali Singh's evidence, In . 
chief he said “Madan and Kishori were 


-separate before Kishori got the Raj". In 


cross-examination this was challenged and 
the plaintiff stated “I have heard that the 
mother of Purusottam severed her son from 
my ancestors”. 

The defendants in the written statement 
denied that on the death of Raja Bibhu- 
dendra the estate vested in the plainttf and 
stated that “conceding though not admitt- 
ing that on the death of  Bibhu- 
dendra the disputed properties vested 
in anybody, they vested in Rani Indumati 
as mother and heir of Bibhudendra and if 
by the adoption she divested anybody, she 
divested herself (para. 15)". It would thus 
appear that the case of both parties in the 
Oourt below was that the Dompara Raj 
was a separate impartible estate held by 
Raja: Bibhudendra and that it was not a 
joint impartible estate and the learned 
Subordinate Judge has treated it as such 
as will appear from the manner in which 
he dealt with the question of vesting and 
divesting the estate by the adoption made 
by Rani Indumaii. 

Mr, Sen, however, contended before us 
that the case made in the plaint and in the 
evidence was not of a separate impartible 
estate and that it was open to him to 
contend that it was a joint impartible estate 
and he says that the expressions used in 
the plaint referred to above would apply to 
ajoint impartible estate as succession to 
such an estate is always by inheritance 
unlike an ordinary partible joint estate 
where the succession is by survivorship.’ 
Therefore, he says that the statements in 
the plaint are not inconsistent with the case 
of a joint impartible estate. He has, how- 
ever, not been able to explain satisfactorily 
the statement made by the plaintiff Bana- 


. mali Singh towards the end of his examina- 


tion-in-chief that “Madan and Kishori were 
separate before Kishori got to Raj", and in , 
eross-examination “I have heard that the 
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mother of Pursottam severed “her son from 
my ancestors (Madan and Kishori)’. What 
else could be the object of these statements 
except to prove separation of Madan and 
Kishori from Raja Purusottam. This was 
evidently with a view to show that Purusot- 
tam's mother would have succeeded to the 
Raj after the death of Purusottam but that 
she did not do so on account of there be- 
ing the custom of female exclusion. The 
learned Advocate who ex mined the plaint- 
iff Banamali Singh iu the Oourt below 
ultimately intimated to the Oourt through 
his Oounsel that this was the object with 
which he put the question in chief and got 
the answer that Madan and Kishori were 
separate before Kishori got the Raj. A 
plain reading of the pleadings gives the 
same impression that the parties treated 
the Raj as a separate estate in the hands 
of Raja Bibhudendra. Be that as it may, 
the mother of Bibhudendra would be ex- 
cluded from succession whether the Raj 
wasa joint or separate impartible estate, 
in the former case inasmuch as the custom 
of female exclusion has been established by 
the evidence in the case andin the latter 
case under the law females would be ex- 
cluded from succession toa joint estate, 
Thus, in any case Rani Indumati did not 
succeed to the Raj after the death of her 
son Raja, Bibhudendra and the estate did 
' not vest in her. Raja Bibhudendra died 
on the 10th December, 1922, and the adop- 
tion took place on the 18th December, 1922, 
Therefore at the time when succession 
opened the adopted boy was not in exist- 
ence and the estate vested in Banamali 
irrespective of whether it was a joint or 
separate impartible estate, as a Hindu estate 
cannot remain in abeyance. 


The question then is whether the adopted 
boy would divest the estate which had 
devolved upon the plaintiff by reason of his 
subsequent adoption by Rani Indumati. 
If she had been the heir of her gon late 
Raja Bibhudandra, the adopted boy would 
have been entitled to succeed as she only 
would have been divested and no one lese. 
This is settled by authorities: Vide 
Verabhat_v. Bai Hiraba (d) Rajah 
Vellanki Venkata Krishna Row v. Venkata 
Rama Lakshminarasayya (9), Gaudappa 


69:3 Seth, P, O. J. 353 (P. O 
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v. Girtmallappa (10), Payapa v. Appanna 
(1L. Mallanpa .Bhaumappa v. Han- 
mappa  Mardeppa (12, Venkappa v, 
Jivaji Krishna (13). Tripuramba v. Venka- 
éaratnam (14) and Mondakini Dasi v. 
Adinath Dey (15). But in the present case 
theestate devolved not upon her on the 
death of Bibhudendra but upon the plaint- 
if. The subsequent adoption by her would 
not divest the estate vested in the plaintiff; 
Vide Bboobun Moyee Debia v. Ram Kishore 
Acharji Chowdhri (16), Padmakumari Debt 
v. Court of Wards (17), Thayammal v. Ven- 
Bose v. 
Nanda Kumar Bose (19), Bhubaneswari 
Debi v. Nilcomul Lahiri (20), Harek Chand 
Babu v. Bejoy Chand Mahatab (21), Ram- 
krishna v. Shamrao :22), Mondakint Dasi 
v. Adinath Dey (15), Faizuddin Ali Khan 
v. Tincowrt Saha (23), These are cases 
relating toan adoption by a widow to her 
husband who died separate from his 
agnates and had a separate estate. There- 
fore, if the Dampara Raj was a separate 
estate of Bibhudendra, the adoption by his 
mother after the estate had vested in the 
plaintiff was invalid and would not divest 
the estateso vested. 


In Annammahv. Mabbu Bali Reddy (24) 
and Bhimabai Krishnappa Desai v. Tayap- 
pa Murarae Nadgauda (25) the adoption 
was made by the widow after the son of 
her husband had died unmarried asin 
this case. The adoption was held to be 
invalid because upon the death of the son 
the inheritance vested in some one else and 
not in her. The case of Bhimabai Krishn- 
appa Desai v. Tayapapa Nadgauda (25) is 


(10) 19 B. 331. 

(11) 23 B. 327. 

(12) 55 Ind. Cas. 814; 44 B. 297; 23 Bom. L. R.- 203. 

(13) 25 B. 366; 2 Bom. L. R. 1101. 

(14) 72 Ind. Cas. 278; 46 M. 423; 44 M. L.J. 349; A. 
I. R. 1923 Mad. 517. | 

(15)18 0 68. . 

(16) 10 M. I. A. 279: 3 W. R. P. O. 15: 1 Buth. P. C. 
J.574; 2 Bar. P. O. J. 111; 19 E. R. 978, 

(17)8 O. 302: 8 I. A. 229; 4 Sar. P. O. J. 285; 6 
Ind. Jur, 148 (P. O,). 

(18) 10 M. 205; 14 I. A, 67; 11 Ind. Jur. 271; 5 Sar. 
P, ©. J. 10(P. O.). 

(19) 83 O. 1306; 4 CO. L. J. 357; 11. C, W, N. 12. 

(20) 12 O. 18; 121. A. 137; 4 Sar. P.O. J.651 


O.). 
- 21)2 O. L. J. 87; 9 O. W. N. 795. 
22) 26 B. 526; 4 Bom. L. R. 315, 
23) 22 O. 565. 
e 8 M. H.C. R. 108. 
s 21 Ind. Oas.107; 37 B. 598; 15 Bom. L. R. 
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exactly similar te thé present case as will: 
appear from tha following genealogy :— . 

KRISHNAPPA-—Bhimaebai 


(died 1888). ^ (defendant 
© No. 1). 





| 
daughter 
(defendant 
No, 11). 


. f 
Bhogappa 
(adopted in 
1899 by defendant 
No. 1) died in “ by defendant 
1902, unmarried. No. 1 in 1904. 


On the death of Bhogappa in 1902 who 
died unmarried three or four years, after 
his adoption, Bhimabai the widow of 
Krishnappa was excluded from succession 
to her first adopted son by custom of 
female exclusion and an agnate, namely, 
paternal unele, plaintiff in the suit, succee- 
ded Phogappa, The adoption was held to 
be invalid. Now plaintiff Banamali in the 
present case stands in the place of the 
plaintiff in that case, an agnate of Krish- 
nappa, Rani Indumati in place of Bhimabai 
widow of Krishappa and Jayrao the second 
adopted boy defendant in the case, in place 
of Amarendra the defendant No. 1 in the 
present case. It was held that the adopted 
boy did not divest the estate which had 
vested in the plaintiff in that case. 

Now what will by the result if the 
Dompara Raj was a joint impartible estate 
and the plaintiff was a co-parcener having 
epes successionis in him. Three cases of 
the same family at different stages and 
under different circumstances which oc- 

curredin the $Madras Presidency bear on 
' the point, and they may now be conveni- 
ently considered here. These cases relate to 
& jointimpartible zemindari in the district of 
Ganjam. The following genealogical table 
will be helpful in considering these cases.: 


Jayrao 
{defendant 
‘No. 10) adopted 


ORANDRAMONI DEO 





f ] 
Adhikanda— Raghunandha 
Kundana Devi 
(died 23rd November, Vaisnab (died 
1868). 1&th September, 1906) 


è Purusottam (died 
October, 1915) 


Kunjabehari 
(defendant-respondent). 


) 
Maden Mohan ` 
(2nd adopted son 
beihg adopted 
adopted by in 1907, by Kundang 
Kundana Devi on Devi after Braja- 
20th November, 1870), kishore's death). 
Jaganmadhs Gajapati l 
(adopted br Ratan- 
mala widow of Braja- 
kishore on 5th No- ' 
* rember, 1915). ] 


Brajakishore= Ratanmala 
died on 3rd (adopted 
September, son) (being 
1906) 
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On Adhikanda's death in 1868 the estate 
his undivided 
brother. Two years after in 1870 Kundana 
Devi, widow of Adikanda adopted Braja- 
kishori Raghunadha contested the adoption, 
The adoption was upheld, Vide Sri Virada 
Pratapa Raghunadha Deo v. Sri Brozo 
Kishoro Patra Deo (26),-and plaintiff Braja- 
kishori the adopted boy was held entitled 
to succeed to Raja Adikanda, his adoptive 
father, although the estate had before his 
adoption passed to Raghunadha, brother 
of Adikanda. After his death on 3rd 
September 1806, the estate passed to 
Vaisnab son of Raghunandha who died a 
few days after on the 18th Septemher, 1906, 
and the estate passed to his son Purusottam, 
A year after in 1907 Kundana Devi made a 
second adoption and adopted Madan Mohan 
who sued for recovery of theestate from 
Purusottam. The suit was dismissed and the 
adoption washeld to beinvalid Vide Madana 
Mohana Ananga Bheema'Deo Kesari v. Puru- 
shottama Ananga  Bheema Deo (27). The 
decision was upheld by the Privy Council 
Vide Madana Mohana: Ananga- Bheema 
Deo v. Purushottama Annaga Bheema Deo 
(28). Their Lordships held that while the 
adoption of Brajakishore, the first adopted 
boy, was valid and operated to oust Raghu- 
nandan whose right toenter the estate wag 
only temporary, just to prevent the owner- 
ship from being in abeyance pending any 
such succession to his elder brother as the 
adoption brought about she was in 
different position when she endeavoured 
to effect a second adoption. She could 
have on the first occasion “by exercising 
the power of adoption conferred on her. 
established a direct succession to the 
estate of her husband Adhikanda which 
related back to his death. ' On the second 
occasion the ownership which had become 
vested in Brajakishore had intervened and. 
it was only to his estate that she could 
possibly establish a succession”. Accords 
ingly, it was held that the authority to 
adcpt conferred on Adhikanda’s widow came 
to an end when Brajakishore, the son she 
originally adopted, die after attaining full 
legal capacity to continue the line either 
by the birth ofa natural born son or by 


(26) 1 M. 69; 3 1. A. 154; 11 Mad. Jur. m oe 
(27) 24 Ind. Cas. 999; 38 M. 1105; 27 M. L. J. 306; 16 
M. L. T. 413. 

(28) 46 Ind. Cas. 481; 41 M. 855; 35 M. L.J.138; 3 
P. L. W.179; 8 L. W. 167; 16 A. L. J. 725; (1918) M, 
W.N.621; 24 M. L, T. 231; 28, O. L. J. 403; 20. Bom, 
L. R. 1041; 23 O. W. N. 177; 45 L. A, 156 (P. O.). 
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the adoption of a-son to him by his own 
widow. The judgment by the High Court 
of Madras in this case was delivered in 
April, 1914, invalidating the second adop- 
tion by Kundana Devi. Thereafter on the 
5th November, 1915, Ratnamala, widow of 
Brajakishore, purporting to act under the 
authority of her husband adopted Jagan- 
natha Gajapati. Purusottam having died 
in. the meantime in October, 1915, the 
estate passed to Kunjabehari. Jagannatha 
Gajapatti brought a suit against Kunjabe- 
hari to recover the estate as an adopted 
son of Brajakishore. The judgment of 
this case is reported in Jagannadha 
Gajapati v. Kunja Behari Deo (29). The 
suit was dismissed upon the ground that 
the deed executed by Brajakishore giving 
authority to his widow to adopt was in- 
admissible in evidence as being unregister- 
ed, but it was held that had the deed been 
not inadmissible the adoption by Braja- 
kishoreg widow would have been valid 
and would have the effect of divesting the 
estate which had by survivorship passed 
to the defendant Kunjabehari and the 
fact that the estate has passed to a col- 
lateral heir by survivorship in a joint im- 
partible zemindari does not extinguish the 
power of adoption given by & man who 
held an indefeasible estate, the succession 
‘to the estate being only provisional and 
subject to the emergence of a male heir 
to the latter. The person takes the estate 
till such heir comes into existence or his 
heir only takes a defeasible estate. It was 
also held that the theory that the adop- 
tion must be made to the last male holder 
has no application to the case of impartible 
zemindam. 


Seshagiri Aiyar, J., quotes the following 
passage in the judgment ofthe Judicial 
Oommittee in the case of Madana Mohana 
Ranga Bheema Deo v. Purushottama Ranga 
Bheema Deo (28): “The authority :to adopt 
conferred on Adikanda's widow wasbrought 
to an end when Brajakishore, the son she 
originally adopted, died after attaining 
full legal capacity to continue the line 
either by the birth of à natural born gon or 
by the adoption to him of a son by his own 
widow’, and also the passage “But Raghu- 
natha’s succession was of a character 
only provisional and subject to defeasance 
by the emergence of & male heir to Adi- 
kanda”. Relying upon this case as well 


. (29)-49 "Ind. Cas. 929;- (1019) M. W. N. 52; 25 M. L. 
Tv 204; 9 Ll W, 385, i 
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as the case of Venkataramier. v. Gopalan 
(30), which was decided a month before, 
Mr. Hasan Imam ‘says that in a joint 
Mitakshara impartible estate adoptiun need 
not be made by the widow of the last 
full owner but it may be made to the pre- 
decessor of the last full owner, a member 
of the joint family, and thus he says the 
adoption made to Brajendra by his widow 
after the estate had passed to his son Bibhu 
dendra is valid. The genealogy in that case 
is as follows:— " 


| 


Ramsami Sastri Venkata- 


(widow) ramier 
Y s Gopalan 
adopted son (second adopted 
by the widow Son adopted after 
who died at the death ofthe 
the age of 4). first adopted boy). 


After Ramasami's death his widow under 
the authority from her husband first adopt- 
ed a boy who having died the widow 
again adopted Gopalan, the respondent. 
Before the second adoption the family 
property had passed by survivorship to 
the undivided uncle Venkataramier, the 
appellant. Gopalan, the second adopted 
son, brought a suit for partition of his 
share of the joint family property and 
for recovery of possession of the separate 
properties of Ramasami Sastri. The con- 
tentions that the adoption was not to the 
last male holder and the property not 
having vested in the adoptive widow .the 
&doption was invalid, were overruled and 
it was held that the adoption by the 
widow of a deceased Hindu co-parcener 
after the death of a prior adopted son 
while an infant and unmarried is valid 
and the second adopted son inherits to 
both the joint and . separate properties of 
his adoptive father and Phillips, J., further 
held that “the theory that an adoption 
should be to the last male-holder is not 
applicable to joint Hindu family living in 
co-parcenery." Mr, Sen distinguishes the 
case of Ramkrishna v. Shamrao (22), refer- 
red to above on the ground that there 
the adoption which. was being considered 
was made by the widow of Brajakishore 


-who was an adopted son of Adikanda and 


who upon his adoption: became a co-parce- 
ner with Raghunatha, Brajakishore divest- 


-ed Raghunatha and became himself the 


J, 698; 24 M, L, 1,440; 3 L, W, 43, 


(30) 49 Ind. Oas 48; (1918) M. W, N, 179; 35 Me L, 


—- 


. adoption to the. adoptive 


“is of Venkataramier v. Gopalan (30). 


. attained legal capacity to adopt. 


19$ 1. 0, 1950 


proprietor of the estate, and this was 
upheld by the Privy Council in Sri Virada 
Pratapa Raghunada Deo v. Sri Brozo 
Kishoro Patra Doe (26), and the adoption 
by his widow  Ratnamala was to him 
as the last holder of the estate. Seshagiri, 
J., himself stated that adoption made by 
Brajakishore's widow would have been 
valid, upon the ground that he was the 
last male-holder. However, he proceeded 
to decide that in a joint Mitakshara im- 
partible estate adoption need not be to 
the last holder, which was not necessary 
for the decision of that case for as shewn 
above the adoption was to Brajakishore 
who was the last male-holder.The other case 
The 
relationship in that case was similar to 
thet in the present case with this differ- 
ence that the first adopted boy in that case 
died at an age of 4 years and Bibhudendra 
in the present case died at the age of over 
20 yearssix months. Mr. Sen distinguishes 
the case upon the ground that the first 
adopted son in that case being 4 years of age 
had not attained full legal capacity to make 
an adoption, whereas Bibhudendra had 
And he 
says that if these cases meant to.lay down 
any other principle it would be contrary to 
the principle laid down by their Lordships 
of the Judicial Committee and says that 


. these cases were wrongly decided by the 


High Court of Madras and are contrary to 
the principles laid down by their Lordships 
of the Judicial Committee in . Madana 
Mohana;Ananga Bheema Deo v. Purushothama 
Ananga Bheema Deo (28) and he refers in 
particular to the following passage in that 
judgment: “She (widow of Adikanda) could 
on that occasion (in adopting Brajakishore 
by exercising the power conferred on her) es- 


tablish a direct succession to the estate of 
. her husband Adikanda which related back 


to his death. On the second occasion the 
ownership which had become vested in 
Brajakishore had intervened and it was 
only to his estate that she could possibly 
establish a succession”. Mr. Sen says that 
this passage clearly indicates the view of 
their Lordships that adoptioncould be made 
only to establish a succession to the last full 
owner and as it was not made to the first 
adopted son who was the last holder of the 
estate, their Lordships held that the second 
father of 
the first adopted boy. was invalid. 
The fact that. Brajakishore the first 
adopted boy had in that case left a widow 


was an accident and is not the ratio deei-, 
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dendi of that decision, for while their Lord- 
ships (at page 860*) refer to the fact that 
it was not known whether she had power 
from her husband to adopt or not, they 
observe that in doing so—'"'They do not 
desire to be understood as saying that even 
in its absence the succession of Brajakishore 
and his dying after attaining full legal 
capacity to continue the line would not in 
themselves have been sufficient to bring 
thelimiting principle into operation, and 
so to have so determined the authority of 
Adhikanda’s widow, who was not the widow 
of thelast owner and could not adopt & 
gon to him." Thus, Mr. Sen contends that 
their Lordships laid down the limit to the 
power of adoption by a widow to depend 
upon only two circumstances: (1) the 
succession of the son of the 
husband of the widow and (2) that son 
dying after attaining full legal capacity. 
They say these are “in themselves sufficient - 
to bring the limiting principle’ into 
operation” and “to have determined the 
authority” of the father’s widow who was 
not the widow of the last owner and -who, 
therefore, could not adopt a son to him." 
The learned Subordinate Judge has 
held in deciding issue No. 12 in suit No. l 
of 1924, at page 145 of the paper-book, 
that Bibhudendra having died at an age 
of 20 years 6 months “under the Hindu Law © 
he attained full age and legal capacity to 
continue his line.” These findings are 
sufficient, according to Mr. Sen, to bring 
the limiting principle into operation and 


“the widow's power came to an end in 


terms of the decision of their Lordships 
of the Judicial Oommittee referred to 
above. Bibhudendra being under the 
Gourt of Wards was technically minor 
until he attained the age of 21 years, and 
though under s. 6l of the Oourt of Wards 
Act (Act IX of 1879 B. ©.) he could adopt 
only with the consent of the Government his 
minority in itself was no bar to an adoption. 
The only condition laid down in Hindu 
Law is that he should have attained the age 
of discretion. In Jumoona Dassya v. Bama- 
soondari Dassaya (31) their Lordships held . 
that amale youth of the age of 15 years 
is regarded as having attained the age of 
discretion and is competent to adopt or to ' 
give permission to his widow to adopt: vide 
Rajendro Narain Laheree v. Saroda Soon- 
duree Dabee (32),Mondakint Dasi v. Adinath 


(31)1 O. 289; 3 L A. 72; 25 W.R. 235; 3 Sar. P. O. 
J. 602; 3 Suth. P. O. J. 222 (P. O.).. 


32) 15 W. R. 548. 0 
*Page of 41 M-E] TUNE 
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Dey (15) and Basappa v. Shidramappa (33).. 
Tne Indian Majority Aet which fixes the 
age of majority to žl years in the case of 
minors under the Court of-Wards and to 
18 years in the case of others, expressly 
leaves out the question of marriage, 
divorce and adoption unaffected which has 
to be determined under the Hindu law 
alone; vide s. 2 of the Indian Majority Act. 
An unmarried person can also under the. 
Hindu Law make an adoption. Therefore, 
Bibhudendra had attained full age and 
legal capacity to continue the line by 
marriage or by adoption. The fact that 
the sanction of the Court of Wards may be 
necessary in respect thereto does not affect 
his legal capacity to do so. Upon these 
grounds Mr. Ben distinguishes the decision 
. in Jagannadha Gajapati v. Kunja Behari 
Deo (29) and Venkataramier v. Gopalan 
(30) and says that even if they be distin- 
guishable they went contrary to the 
principles laid down by their Lordships of 
the Judicial Committee in Madana Mohana 
^ Ranga Bheema Deo v. Purushottama Ranga 
Bheema Deo (23), Mr. Sen cites the following 
cases where adoption was by the widow of 
the last male holder: Surendra Narain v. 
Sailaja Kant Das’ Mahapatra (34) and 
Bachoo Hurkisondas v: Mankorebat 
(33) and These cases are — consistent 
with the principle laid down by their 
Lordships of the Judicial Committee in 


Sri Virada Pratapa Raghunadha Deo v.. 


Sri Brozo Kishore Patra (26). In the 
Dayabhaga cases and in a separated 
Mitakshara family where succession is not 
by survivorship adoption is valid if made 
to the last male holder or where the estate 
vests in the adoptive mother, after the 
death of a natural or adopted son. even. if 
he had attained fullage andlegal capacity 
to continue the line; vide; the latest decision 
of the Madras High Court in Tripuramba 
v. Venkataratnam (14). It is otherwise 
if the adoption is made by the widow when 
ahedoes not succeed to her son, the last 
male holder even the son dies unmarried: 
Poizuddin Ali Khan.v. Tincowrt Saha (23). 
According to- the original texts of. 
Yajurveda, Manu, Atri, Vasishtha and 
others a person who is sonless, that 18, who 
has not gota sop, grandson and great-grand- 
gon, should adopt a son for the sake of 
funeral oblatione, libations of water and” 


(33) m Ind. Gas. 736; 43 B.481 atp. 486; 21 Bom. 
, R. 287. 
34) 18 0. 38 


8. 
35)31 B. 373; 34 I. A. 107; 110. W. N.758; 2 
L. T. 295; 17 M, L. J. 843; 9 Bom. L. R. 646.6 C. L. 
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obsequial rites, for by having a son he is 
absolved from the debts to ancestors, 
attains immortality and is saved from the 
infernal region called Put. dence he is 
called Putra., For. the same purpose, 


. according to Vasishtha a widow after the 


death of her husband can make an adoption . 
for him.In Bengal and inUpper India includ- 


.ing Bihar, that is, in Bengal and Benares 
Schools she can adopt only with the express 
.autbority of her husband. In Bombay and 


the Madras Presidencies she may adopt 
without such authority: in the one case 
with the assent of her sapindas and in the 
other without it. We are concerned with 
the law that obtains in the Benares School. 
A widow in that School can make successive 
adoptions according to the direction of 
her husband and tbere is no time limit fixed 
for her to make an adoption and she can make 
an adoption at any time before her death: 
Madana Mohana, Ananga Bheema Deo v. 
Purushoithama Ananga (28) Although. 
there is no text of Hindu Law bearing on 
the subject the Courts have laid down that 
her power to adopt becomes incapable of 
execution on the vesting of her husband's 
estate in some one other than herself. 
This is upon the ground that a Hindu estate 
cannot remain in abeyance and the widow 


. Should not by delaying the exercise of the 


authority given to her to adopt, disturb the 
vested interest of others. An adopted son 
is mentioned by Manu as occupying the 


. third position out of 12 kinds of sons and 


acquires the same status as an aurasa or 
son , begotten after his. adoption. For 
certain purposes theadoption by a widow 
relates back to the death of the husband, 
such as, for the purpose of continuing 4 

family trading partnership of which he was . 
a member, to set aside an antecedent gift of 
her husband's property made by bis widow 
and to dispute the propriety of other 
alienations if. unsupported by legal 
necessity or benefit. This is, of course, 
upon the principle that upon his adoption 


.he acquires a vested interest in -the 


adoptive father’s property and he can 
dispute the improper dealings by the 
widow before his adoption. But otherwise 
the adopted son acquires right only from 
the moment of his adoption. Where the 
widow had.madean-adoption after surrene 
‘dering her estate to her daughter it was 
held that the adopted son was not entitled 
to avoid the surrender: Rama Nana Babar 


- v. Dhondi Murari Tarade (386), He cannot 


(36) 76 Ind Cas. 607; 47 B. 678; 25 Bom, L, R. afl; 


- which before 
"inherited by a person not 


. his adoption. 
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also question the propriety of his adoptive 
father's previous alienations. ‘It follows 
that the adoption toa person by his widow 
does not relate back to his death except 
for certain purposes, such as those men- 
tion above. In the case of Harek Chand v. 
Bejoy Chand Mahatab (21) it was held that 
the title of a son adopted by a widow 
‘uader authority from her husband does 
not relate back to the death of the husband 
and when the adoption has taken place his 
fictitious birth ia the new family ‘cannot be 
antedated. It is upon this principle that 
an adopted son cannot divest the estate 
his adoption had been 
from the 
adoptive father but from his son or other 
heirs. If the adoption had related back 


. to the death of the father, an adopted son 


‚would have in the case of a separate 
Mitakshara family divested a person 
where after the death of the natural 
born son of the adoptive father the estate 
had, say by custom, vestedsbefore the adop- 
tion in a person other than the adopting 
mother, for he would have become the bro- 
ther of the deceased son of the adoptive 
father and nearer in relation to him from 
‘the moment of the latter’s déath Such was 
the case in Bhimabai Krishnappa Desai v. 
Tayappa Murarrao Nadgauda (29), but the 
adoption was held to be invalid: vide also 


Faizuddin Ali Khan v. Tincowri: Saha (23), 


a Mitakshara case. In a Mıtakshara joint 


. family an adoption is deemed to be a new 


birth of the adopted son in the family of the 
adoptive father. Ifthe adoption is by the 
father himself, he becomes a co-parcener in 
‘joint family property of his adoptive father 
from the moment of his adoption and he 
acquires allthe rights that an aurasa son 
“would have from the moment of his birth. 
lf the adoption is by the widow he becomes 
a member of the family from the time of 
If the property be his father's 
ancestral property it becomes his ances- 
tral property in which he takes the same 
vested interest from the time of his adoption 


. 88 a.natural born son from the moment of 


his birth: Rambhat v. Bababhat (37), If the 
interest of the father has already been 
taken by his natural son before adoption, 
there is. nothing left in him and hia natural 


born son becomes a co-parcener in the joint . 
family, It follows that a son adopted by. 


the widow after the other members of the 


. joint family have taken the interest of the 
. deceased's natural born son in the ancestral 


' e ($7)18 B, 250, ` 
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property by survivorship, cannot take any 
thing inasmuch as his adoptive father had 
nothing at the time of his adoption and the 
other members had not taken from the 
adoptive father but from the son of the 
adoptive father. An adoption would then 
be made only to the deceased's 800, for it is 
to his estate that succession can be establish- 
ed by adoption as observed by: their Lord: 
ships of the Judicial Oommuttes in 
Madana Mohana Ananga Bheema Deo v. 
Purushottama Ananga Bheema Deo (20). As 
observed above, the object of the adoption 
is three-fold: (1) spiritual purposes, (2) 
continuity of line and (3) preservation of the 
property. The first two can stand apart 
from the last one. The purpose of adoption 
for preservation of the property would be 
only in respect of such property as the 
adoptive father had at the time of his adop- 
tion, If he had no such property as in tne 
case of a pauper, the adoption for that pur- 
pose fails. If the widow delays the aaop- 
tion considerably, with the result that the 
estate of her husband passes successively to 
other persons, the adoption for the purpose 
of succeeding to that property fails and 
hence the question of vesting and divesting 
and the principle that adoption should be 
made to the last holder comes in for the 
purpose of. preventing the disturbance of 
vested rights. The matter is to be determin- 
ed not by any special rule of Hindu Law on 
adoption and the texts bearing on adoption 
have already been referred to, but under 
the common law.  Oonfusion has, 
however, arisen in some cases on account 
of an attempt to justify the extinction of the . 
power to adopt by bringing in a fictitious 


. principle that adoption relates back to tne 


death ofthe adoptive father or tne date 
when the authority is given to his widow to 
adopt, the adopted boy being. considered to. 
be fictitiously conceived and in embroy 
just as a posthumous auras son. ln tha 
case of Pratapsing Shivsing v. Agarsinghjt 


. Raisinghjt (3o) their Lorasnips wuile noid- 


ing, that the widow may by her adoption 
preventa maintenance grant made to the 
male descendants of a junior line from 


 lapsing to the grantor in a joint impartible 


zemindart which had devolved: on the 
undivided brother of the deceased holder 
observed: “but here the adoption was 
made immediately after the deach of the 


(38) 50 Ind. Oas. 457; 43 B. 778 at- pp.794;:.795; 36 
M L.J. 511; 17. A. UJ. 522; 21 Bom, ù R496: 1 U. 
P. L. R. (P. O.) 33; (1919) M. W. N. 313; 10 L. W, 


. 938; 2410, W, N, 96521. ML Ln; T. 47; 046 LAN 
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grantor” “and pointed out that the case 
might be different "ifa Hindu widow lies 
by for a considerable time and makes no 
adoption and the property comes into the 
possession of someone who would take it in 
the absence of ason natural or adopted and 
such person were to create rights in such 
property within his competency whilst in 
possession ". In the present case after the 
death of Bibhudendra, the last male-holder, 
the property passed by survivorship to the 
plaintiff and the adoption by the widow not 

being to Bibhudendra but to his father 
|: would not divest the estate which had 
devolved upon the plaintiff-by survivorship, 
he -having taken’ from Bibhudendra and 


not from his father. ^ 


. Thus, even if the Dompara Raj is & joint 
impartible estate, the adoption of defendant 
No. 1 by Indumati was invalid and did not 
purport to divest the estate which had 
already vested in the plaintiff Banamali, 
but I have shewn that by the parties in the 
Court below both in the. pleadings and in 
the evidence as well as in the judgment of 
the Court below the estate was treated to be 
@ separate estate of Bibhudendra. In that 
case, as already shewn, unquestionably the 
‘adoption was invalid, 


- “The defendants, however, say that the 
‘plaintiff is estopped from challenging the 
-Tights of- Amarendra, .inasmuch as he 
consented to the adoption and attested the 
two deeds Ex. G-l/land G-2). True, he 
did. attest them, - but the adoption was 
not brought about by anything said or 
done by him or by any representations made 
‘by him. - He came to' the scene at the last 
moment. Apparently every thing was pre- 
arranged and the adoption took place with- 
out his being consulted about it. He did 
. notin any way bring about the adoption. 
He says that he signed the deeds in ignor- 
ance of his rights and was induced to do 80 
by the lawyers present there from before- 
hand. The evidence on behalf of the defend- 
ants is that his signature was taken 
because it was thought necessary to 
have the deeds attested by friends and 
relations. This is not sufficient for estoppel. 
Even if he consented to the adoption, that 
will not make the adoption a valid one 
which was invalid, inoperative and ineffec- 
. five. It would not also in any way prejudi- 
cially affect his rights. I have considered 
‘the case cited by the parties. There was 


no express representation of fact which led : 


. the defendants to act on it and. thereby 


affect the legal rights of the plaintiff : vide - 
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Dhanraj Joharmal v. Sonibai (39). J, there- 
fore, hold in agreement with the Court below 
that the adoption was invalid. 

The suit was rightly decreed and: I would 
accordingly dismiss the appeal - with 
costs. - 

Scroope, J.—The subject-matter of 
this litigation is Killa Dompara an imparti- 
ble estate and one of the Killajat Mahala of 
Orissa in the District of Cuttack and the 
plaintiff Banamali Samanta claims it as 
the senior-most agnate of the male col- 
laterala of the last holder Bibhudendra 
Man Singh Bhrahmarbar Rai, who died by 
drowning on the 0th December, 1922, 
aged 20 years and 6 months, against 
defendant No. 1 Amarendra Man Singh 
Bhrahmarbar Rai whois set up as the adopt- 
ed son of Bibhudendra’s father and im- 
mediate predecessor Brajendra Mansingh, 
having been adopted by the latter's widow 
3 Rani Indumati Patma- 
hadei. On the .death of Brajendra Man- 
singh the Court of Wards took charge of the 
estate as his son Bibhudendra was a minor 


-and was in charge when Bibhudendra met 


his death by drowning. Defendant No. 2 


was a third claimant on the ground that he’ 


is the son of Brajendra Mansingh bya 


. second wife who was legally married to him 


in Phulabebahi form according to the family 
custom. This defendant No. 2 filed a suit of 
his own: which was tried jointly with the 


‘suit out of-which the present appeal arises 


and was dismissed so we are not con- 
cerned with that case now, 

In the present case the lower Oourt held 
that there was a custom in the estate of 
female exclusion from the inheritance 
and that being so the Rani was not 
entitled to succeed her son on his dea'h by 
drowning on the 10th December, 1922, that 
the authority to adopt was exhausted when 
Bibhudendra died and that Banamali .as 
the nearest agnste was entitled to succeed. 
The defendant Rani and her adopted son 
now &ppeal. l 

Besides those indicated above other isguéa 
were raised in the lower Court notably 
as regards Banamali's relationship and the 
ceremonial validity of the adoption and on 
these two points the learned Subordinate 
Judge found in favour of the plaintiff and 
defendant respectively, and these findings 
have not been challenged in the appeal or 


(39) 87 Ind. Cas. 357; 52 0,482; 521 A. 231; 23A. 
L. J. 273; A.L.R. 1925 P.O. 118; 2 O. W. N. 335; 
L. R. 6 A. (P. 0.) 97; 27 Bom. L. R. 837; 21 N. L. R. 
50; 49 M. L. J. 173; (1925) M, W. N. 692,30 O. W, N, 
601 (P.O). dE Uu I 
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by way of cross-objection. Therefore, we are 
concerned in this appeal with thres points 
(t) the .question of female exclusiors 
(21) the effect of the adoption; (441) estoppel. 

As regards the first, the evidence procuc: 
ed in support of it consists of oral evidence 
of witnesses connected with the family 
statement-in Stirling's Account of Orissa, 
and in a small pamphlet usually known 45 
the ‘Pachis Sawal’, which is a record em-- 
bodying answers given by the chiefs of the 
sixteen Feudatory Mahals in Cuttack and 
certain Kilas, to questions put in 18:4 by 
the then Superintendent as regards the cus- 
toms prevailing in these estates, 

Stirling at page 39 after referring to the 
, too great natural divisions of Orissa, namely, 
“the extensive hilly regions, forest tracts, 
jungle Pergannas and Mahals generally 
known as -the Rajwara and “the more 
fertile and productive portions" known as 
the Mogulbandi expresses the view that the 
former have. been in all ages -parcelled out 
among and.oceupied by a number of chief- 
tains of the military class.” ‘These chief- 
tains,” he says,.“‘may be safely considered as 
de facto proprietors of their possessions under 
the native Governments, thatis to aay, they 


held them hereditarily, exercised uncontrolle - 


ed territorial jurisdiction within their limits, 
and appropriated the entire revenues, sub- 
ject to the condition of performing Mili- 
tary service, or other ofli:es and duties, at 
the Oourt of their superior Raja, the Gaja- 
pati, residing’ mostly at Cuttack, which 
` services have in later ages been generally 
commuted for a light tribute or money pay- 
ment.. The more fertile and productive 
division of the province (now the Mogul- 
bandi) formed. the Kot, Khaliseh, or-domain 
of the prince, from which the Hindu sove- 
reigns of Orisea, like their successors the 
Moguls, Mahrattas, and Knglish derived 
their principal: revenues.” He “compares 
the feudal Chiefs in Orissa in their situation 
and duties to the-Lords of the. Marches in 
Europe and then goes on to say at’ page 40 
nor is the above. the only striking feature of 
analogy between the feudal “Lords of India 
and the western hemisphere. The states or 
jurisdictions of that class in Orissa were al- 

ways called by the Hindus, Gerhs, and by 
the Mussulmans, Killas or Castles. The posi- 

tion consequent upon the subjection of the 

province to the Mogul Government has 

been Summarised in para. (b) under issue 

YI of the judgment of the learned Subordi- 

nate Judge and it is unnecessary to re- 

capitulate it here, but Isupplement it by 

ife following extracta from Maddox's Settle- 
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‘ment Report, para. 610, page 498, Vol.” I 
: which conveniently delineates the position 


Ja 


up to-and shortly after the early days of the 


- British occupation after: 1803: — 


"Besides the permanently ‘settled mahals: 
and the. temporarily settled estates of the 
Mogulbandi, there are in Cuttack and Bala- 
Bore certain estates known as killajat and 


: occupying an anomalous intermediate posi- 


tion, These are Killas Dompara, Balrampur, 
Bagri, Ohansatipara and Kantajhar in Gut- 
tack, and Kiilas Ambo, Maagalpur “and 
Patong in Balasore. They were ia the settle- | 
ment of Rija Man Sinha in 999 A, D. left 


-as part of the Rajwara; Ambo, Kantajhar; 


Bagri and Balrampur being all dependent 
fiefs of the zemindar of Keonjhar. The 
Mahrattas, however, resumed all these 
estates (except Dompara, which was of the 
nature of a jagir) aud collected the revenue 
(jama not peskas) directly but left in pos- 
session their former holders variously styled 
zemindars, bhuians and khandaits, and 
occasionally in later correspondence Rajas, 
They were all men of ancient Hindu 
stock, allied to. the chiefs of the Garhjat 
Estates and some claiming royal descent 
-from the prehistoric times; their succession 
was governed by the law of primogeniture . 
lands being assigned for the maintenance 
of the younger brethren, and they kept up 
on a small scale the pomp and dignity of 
independent chiefs. Some, as we know of 


-.ihe Killas of the Rajwara obtained on tha’ 


British conquest recognition as tributary 
estates; others, as Aul, Kujang, Kanika and 
Sukinda, with claims differing but little 
from those of the estates now dealt with, . 
received a permanent settlement; but the 
eight Killas in question were brought on 
to the roll of temporary settled estates, and 
their revenue was on different occasions: 
enhanced. Dompara was, in 1829, restored 
to the position of a permanently settled.ze. 
mindari, provided only that in the. event 
of any alienation the assessment should be 
open to revision.” i i 
The important.facts then with referenca 
to thiscase which emerge from this con- 
sideration of the early history of Orissa are 
that Killa Dompara was one of the Killajat 
Estates within the dominions of the. Raja of 
Khurda and that its Sardar or chief was one 
of his Hindu vassals. : 
Now one of the factors which weighed with. 
the Subordinate Judge in coming to the 
conclusion that there was a custom’ of fe- 
male exclusion was the feudalnature of the 
tenure'snd. Mr, Hasan Imam “for the 
appellants contends that he laid altogetheg . 
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' undue stress on Stirling's conclusions and 
. that they bave been treated as authoritative 
. and final when they should only have treat- 
ed as evidence in; the case. He contends 
. that even accepting Stirling’s view this 
' author has no where stated that there is any 
custom of female exclusion in the States of 
Orissa and that the lower Court has merely 
deduced it from the feudal nature of the 
estate, and from the fact that a woman 
cannot discharge the duties of a "Lord of 
the Marches.” He argues that even if there 
wasa custom of female exclusion then it 
must have arisen from the direction of the 
king or overlord, that ‘this could not 
amount to custom, and that on the passing 
of this state of things with the advent of 
the British rule and there having been 
nothing military or feudal in the tenure 
since that period the estate must now be 
regarded as an ordinary zemindari, with no 
special custom adhering thereto by reason 
of-its former feudal nature. 

The learned Subordinate : udge may not 
have very carefully expressed himself when 
he writes as. if he deduced the custom of 
female exclusion from the feudal nature of 
the estate; but it is quite clear that he took 
into consideration all the evidence in this 

, case. Stirling’s minute on Tenures of Orissa 
is part of his Account of Orissa and the 
latter has‘been referred to by their Lord- 
ships of the Privy Councilin Rama Kanta 
Das v. Shamanand Das (40) as a '* very care- 
fully drawn and reliable d.cument; his 
work has thus the 4mprimatur of their 
Lordships of the Privy Oouncil and is un- 
doubtedly deserving of considerable weight 
on any question referring to Orissa All 
that it need be relied on for here is as es- 
tablishing the feudal nature of these estates 
and that it is a fact which undoubtedly 
tellain favour of the theory of female ex- 
clusion though it is not & decisive consider- 
ation. Unquestionably the most reliable 
evidence on this matter isto be found in 
the Pachis Sawal. This brochure also is 
well-known as an authority on the custom 
of force in the Killajat and Feudatory States 
of Orissa.and in three Oalcutta cases it has 
been treated as such. Raja Sham Soondar 
Mohender v. Krishen Chunuer Bhowurbur 
Rai (2), Gopal Prasad Bhakat v. Raghu- 
math Deb (3) and Braja Sundar Deb v. 
Swarna Manjeri Der (4). 
.. The questions which concern the present 


(40)'1 Ind. Cas. 754; 360. 590 at p. 595; 6 A. D. J. 
364; 13 C.W. N. 581; 9 O. L. J.497; 11 Bom. L. R. 
530:19 M. L. J 299; :36 L A. 49-4 M.L. T. 84 
Bom | 
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case are Nos. XIT, XIII, XIV and XV and it 
is the answer to XIV which the loser Court 
has found decisive in favour of the re- 
spondent’s plea as regards custom. It has, 
however, been argued for the apnellants 
that both question and answer No XII 
clearly contemplate female inheritance and 
that the answer to question XIV which the 
plaintiff relies on cannot be reconciled with 
answer XII unless we limit the expression 
“bradran Juddi' to mean "*deecendants from 
the paternal grandfather" a class which ad- 
mittedly would not embrace the respondent 
Banamali. 

The four questions and answers can be 
conveniently summarised and when put side 
by side the diffieulty seems to me to dis- 
appear:— 
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For the appellants undue stress is laid 
on the expression “heirs” in the answer to 
question XIT. The answer, however, does 
no more than detail the conceivable circum- 
stances in which a son of a concubine would 
sueceed. Seeing that there is a specific 
question, namely, question XIV which deals 
with the rights of succession of a Pat Rani 
and her daughter when no brother or 
nephew survives, I cannot see why we. 
should treat the hypothetical reference in 
the answer to XII as overriding the specific 
answer to XIV and go out of way to draw 
incidental conclusions from a question and 
answer, which do not specifically deal with 
the point at issue when we have a question. 
and answer which does specifically deal 
with it and that is question XIV. It is the 
use of the word ‘heir’ in answer XII which 
has led to this difficulty, but it muat be re- 
membered that in the early days of British 
rule the wor-ing of general enquiries of 
this kind and the answers to them could 
not have been a matter of exact draftsman- 
ship. If female succession was so well known 
and established as to be an assumption 


underlying the question XII and other 


questions where was the necessity for qués- 
tions XIV and XV at all? Then Mr. Hasan 
Imam argued that any how the expression 
"bradran juddi" has been given too wide 
an interpretation in the Government trans- 
lation which takes it to mean “brethren” 
or “brothers of the Raja's paternal grand- 
father"; he contends that it must mean no 
more than “brethren of the Raja connected 
with him through his grandfather", One 
ground for this contention is that this is the 
only means of reconciling answers XII and 
XLV, but I have already indicated above 
that there is necessity for any such recon- 
ciliation when the questions and answers are 
looked at comprehensively instead of treat- 
ing each question by itself. 

Both sides called expert witnesses as to the 
correct translation of *Bradran Juddi” and 
*' Patamoho". 


Mr. Abdul Qidir examined by the plaint- 


iff is an Araoic scholar holding the degree 
of M A. in that language in the First class. 
He translates the answer to question XIV as 
follows: “From among the bréthren or re- 
lations connected with the deceased Raja 
tbrough his grandfather or ancestor who- 
Boever may be the nearest in kind", 
Maulvi Muhammad Mohsin a Sub Deputy 
Collector bears him out; the defence exs 
amined two expert witnesses also, who 
would limit the expression to mean bre- 


thren of 
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. remote ancestor". 


the Raja descended from the. 


789 ^ 


grandfather" and stress was laid on. cer~ 
tain passages in the evidence of the plaint- 
iffa' experts as bearing out their contention; 
for instance Mr. Q ir said that the transla- 
tion given in the *Pachis Sawal" to question 
XIV, viz, =‘ The nearest of kin among the 
brothers of the Raja’s grandfather” was 
nof correct, but reading the whole of his 
evidence it is obvious that what the witness 
meant was that the translation of "bradran 
juddi" as brethren of the grandfather was 
not absolutely accurate and that it could 
mean “brethren of the grandfather” or a more 
Similarly Mr, Mohsin’s 
statement that primarily “juddi - meant" 
“descendants from grandfathers” was stress- 
ed by the defence, but the defence cannot 
get away from the fact that any standard 
Arabic or Persian Dictionary as Mr. Qadir 
pointed out, gives “ancestral” as one of the 
meanings of the word ‘‘juddi”, 

Even the defence witness Mr. Ahmed 
admitted. that juddi would mean father’s: 
father and upwards. There was & similar 
conflict about the Uriya word “Pitamoho”, 
but [think it is merely used to make it 
clear that it is the grandfather on the 
paternal side and not on the mother’s side 
through whom the inheritance is to be re- 
ckoned. But even if we confine “juddz" and. 
"Pitamoho" to “grandfater” this will not 
satisfy the appellants; they want to limit 
the expression “bradran  judai-i- Raja" 
to the meaning brethern of the aja descend- 
ed from the Raja's grandfather”, bacause 
that is the only way to.exclude Banamali as. 
he is descended from the late Raja's great 
great gcandfather, and not from his grand- 
father. 

But this is not in accordance with any 
known scheme of inheritance in the Hindu . 
Law; this alone tó my mind knocks the. 
bottom out of Mr. Hasan Imam's interpreta- 
tion ; it is not in accord with the piaintiff's 
expert evidence which to my mind is much 
more satisfactory than that of defendants ; 
the latter are in obvious difficulties on their 
limited interpretation and lastly it is 7 ot in. 
accord with the Pachis Suwal itself and, 
fourthly, the translation relied on by the 
respondent is the one adopted in the case of 
Nittanund Murdiraj v Sree’ Kurun Jugger- 
nath Bewartah Patnaick (6) “brethren of 
the Raja's grandfather" not “brethren of . 
the Raja descended from his grandfather”, . 

As regards the oral evidence relating to 
custom 1t can hardly be expected to be very. 
valuable in 8 caseof this partisan character; 
but that coming from the plaintii's side 


seems to be as good as. can be expected and. 
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38 certainly superior to that of the defend- 
aut's Jagabandhu Das (P.W. No. 1) has ad- 
mittedly been long time in the service of 
.Dompara family as a clerk and he gives a 
:definite instance where & female was ex- 
‘cludd from the’ succession, namely, on the 
death of Purusottam Mansingh without 
issue, who was the immediate predecessor 
iof Kishor Mansingh on the Gaddi. Accord- 
ing to this witness the mother of Puru- 
sottam (who was an adopted son) survived 
him but did not succeed; Kishori succeeded 
and next came his son Raghunath Mansingh 


after a contest in the Courts with Chintamoni 


his first cousin ànd the fater of the present 
plaintiff, The judgment in tbat suit has 
been filed by the plaintiffs and it establishes 


that in this estate the succession devolves on. 


the Benior-most of the nearest agoates which 
if we leave out the question of female in- 


heritance is common ground in the pre- 


gentsuit; none of the defendants specifi- 
eal deny that Purusottam's adoptive 
mother was alive when Purusottam died. 
Plaintiffs have aleo examined, Gadadhar 
Singh Samanta who gives specific and un- 
rebutted instance of exelusion of & female 
in the Khandpara Kilajat Estate which is 
one of the estates covered by the Pachis 


Sawal whereas the defendants have called: 


the adoptive mother and Brajendra's widow 
to depose against any such custom. What- 
ever be. the truth about Purusottam's 
widow, and it seems to me that on the state 
of the oral evidence this must be found in 
plaintiff's favour, the plaintiff's witnesses 
were in this difficulty that they were trying 
to prove a negative.and their evidence 
could easily bave been refuted by a single 
instance of succession of females in any of 
the numerous Garhjat or Killajat estates of 

Orissa ; but none such is forthcoming.: An 
instance was given for the defence by the 
adopting mother, of female succession in 
the Balasore Estate, but that is from the 
Ohattisgarh State of the Central Provinces— 
a state outside the scope of the “Pachis 
Sawal." 

. Taking all the evidence produced on this 
‘point into consideration and considering it 
along with the undoubtedly feudal nature 
of the tenure I am satisfied that the plaint- 
iffs have established a custom of female 
exclusion certainly female exclusion as 


against ‘‘bradran judd4" to which class of © 


male relatives of Bibhudendra the plaintiff 
undoubtedly belongs. 


; Having. found that there was custom of 


female exclusion in the estate the learned 


_ Subordinate: Judge -beld-that .the-adoption - 
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was invalid in law, as on the death of 
Bibhudendra the widow, his mother, having 
noright to succeed, the estate vested in 
Banamali and the adoption could not divest. 
him. He followed the decision of their 
Lordships ofthe Privy Council in the case 
of Bhuban Moyee v. Ram Kishore (16) and 
held that the real limitation on a mother’s 
right toadopt was tobe sought for in the 
question of vesting. 

- The learned Counsel for the appellant 
contended.that the Subordinate Judge had 
wrongly taken vesting as the sole criterion 
of the validity of the adoption and has 
overlooked the question of ceremonial 
competence. His argument on this part 
of the case was that as Bibhudendra 
had died unmarried and was a ward ofthe 
Court he had not attained full capacity to 
Continue the line either by the birth of a 
natural born son or by adoption, and that. 
hence the adoption made aftér his death. 
should be treated as having been validly. 
made He relies on the decision of the 
Privy Councilin the caseof Madana Mohana 
Ananga  Bheema Det wv.  Purushothoma 
Ananga Bheema Deo (28) where their Lord- 
ships indicate tbat the attainment of 
majority by a son divests the mother of the 
power to adopt; hence argues that the 
converse principle follows that a mother can 
always adopt validly if her son dies 
unmarried and without an heir. 

This contention must fail on the facts of 
the present case. In the case of Annammah 
v. Mabbu Bali Reddy (24) one Ohinna had 
died unmarried as Bibhudendra did here, 
but it was held there thatthe adoption to 
his father by his step-mother could not 
divest the estate from the next heir. The 
relevant portion of the High Court's judg- 
ment runs as follows:— 

“The principle of the decision of the Privy 
Council reported in 10 Moore's Indian 
Appeals appears to govern the case. Obinna 
inherited his father’s’ property, he had full 
power of disposition over it; he might have 
alienated it; he might have adopted a son to 
succeed to it, if he had no male issue of 
his body; he could have defeated every 
intention which his father entertained with 
respect to the property”. l 

On like effect is the decision of thé 
Bombay High Oourt in Bhimabai Krishnppa 
Desai Tayappa Murarao Nadganda (25) The 
fact that Bibhudendra was under the Court 
of Wards and, therefore, subject to certain 
disabilities‘in that he could not make an 
adoption without the consent of the Local 
Government and could ‘not create withouwt' 
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the sanction of the Oourt any charge upon 


Or interest in his property or ‘any part. 


thereof, does. not, in my opinion, make any 
difference, because he was fully competent 


to give a newstart or order of succession to - 


his line as against any one ranking after 
him.in the orderof succession or survivorship 


that existed during his lifetime. The Indian ` 


Majority Act which fixes the age of majority 


fora Ward of the Court at 21 expressly: 
leaves the capacity of such a ward to adopt ` 


unaffeeted. 

Looking at the matter generally there is 
no doubt that a widow duly empowered as 
here can adopt on the death of her natural 
son or adopted son, but there arelimitations 
on this power and the position merging 
from all the cases cited.by Mr. Sen for the 
respondents: Kally Prosonno Ghose v. Gecool 


Chunder Mitter (41), Bhubaneswari Debi v. - 


Nilcomul Lahiri (20, Mondakini Dasi v. 
Adinath Dey (18), 
Sailaja Kant Das Mahapatra (34). Faizuddin 
Ali Khan v. Téncowri Saha (23) has been 
summed up as follows by Maynein “Hindu 
Law” para, 191 (9th edition): 

“First, wherean adoption is made to the 
last male holder, the adopted son will divest 
the estste of any person, whose title would 
have been inferior to his, if he had been 
adopted prior to the death, secondly, 
where the adoption is not made to the last 


male holder, but is made by the widow of. 
any previous holder, it will, if in other - 


respects valid, divest her estate, thirdly, in 
no other eireumstances will an adoption 


made to one person divest the estate of any 
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churn Chatterji v. Suresh Chunder Mukerji 
(42). Effect was given to this view by 
the Madras High Court in Annammah | 
v. Mabbu Bali Reddy (?4). by the Qal- ` 
cutta High Oourt in Taracharn Chatterji | 
v. Suresh Chunder Mukerji (42) and by 


" this Court in Keshav Ramkrishna v. Govind 


Ganesh (43) and Chandra v. Gojarabhai 
(44). In most of these cases the estate had 
vested inthe daughter-in-law by reason of 
her husband. having survived his father: 
Bhoobun Moyee Debia v. Ram Kishore 
Acharji Chowdhry (16),° Thayammal v. 
Venkatarama (18), Tarachurn Chatterji v. 
Sureshehunder Mukerji (42), Krishnarav 
Trimbak v. Shankarrao Vinayak (45) and 
Keshav Ramkrishna v. Govind Ganesh (43), 
andit was held that the mother-in-law could 
not by exercising her power of-adoption 
defeat her daughter-in-law’s right. The same 
principle governs cases when the son dies 
before his father, and it is the daughter-in- 
law who seeks by adoption to divest. the 


‘mother-in-law of her rights—Shri Dharni- 


dhar v. Chinto (46). The same rule ‘applies ` 
to the case of collateral relations— Rupchand 
v. Rakhmabai- (47); Annammah v. Mabbu 
Bàli Reddi (24), Chandra v. Gojarabhai (14)." 

This is really the principle for which Mr. 
Sen contended in the course of his exhaustive 
argument on behalf of the respondente, viz. 
that the adoption must be tothe last male 
owner. In other words we have to see whose 
estate the widow isaffecting by the adoption. 
We have found that there isa custom of 
female exclusion and .that the estate must 
accordingly have passed to Banamali on 


Bibhudendra's death as admittedly a Hindu © 
estate cannot remain in abeyance. Hence 

on the vesting test also the appellants must . 
fail, it is not acase of a widow divesting 


one who has taken that Estate as heir of 
another person, All these rules seem to be 
consistent with natural justice”. 

"Mr. Justice Ranade sums up the position 


very similarly in Payapa v. Appanna (11): 
“There can be no doubt that,asa general 
rule of strict Hindu law as settled by judi- 
cial decisions, ii is only the widow of the last 
fullowner who hastheright to takea son 
in adoption to such owner, and that a person 
in whom the estate doss not vest cannot 
make a valid adoption so as to divest (with- 
out their consent) third parties, in whom.the 
estate has vested, of their proprietary 
rights. This position was first laid down in 
Bhooban Moyee Debia v. Ramkishore Acharji 
Chowdhury _ (16) and has been repeatedly 


affirmed by their Lordships in Padmakumari 


Debi v. Court of Wards (17) and again in 
Thayammal v. Venkatarama (18) and Tara- 
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herself of her own estate as ‘in Rajah 
Vellanki Venkata Krishna Row v. Venkata ` 
Rama Lakshmi Narsayya (9), Venkappa v. 
Jivaji Krishna (13), Tripuramba v. Venkata- 
ratnam (14), in all of which the adoption: 
was.held to be valid. Itis urged, however, 
on the authority of Pratapsing Shivsing: v. 
Agarsinghji Raisinghji (38)that the right 


-of a widow to adopt is not dependent 


on her inheriting as a Hindu female 
owner her husband's estate; “a widow": 
gay their Lordships of the Privy Council 
“Gan exercise the power so long as it is 


(42)16 I. A. 166; 17, C. 122; 9. Sar. P. O..J. 373 


(43) 9 B. 94. 

(44) 14 B. 463. 

(45) 17 B. 164. 

(48) 20 B. 250. 

(47) 8 B. H. O. R. A. O. 114, 


792 


not extinguished or exhausted.’ The 
qualifying words are important. The 
case their Lordships were considering was 
one of an estate which reverted on failure 
of male heirs to tbe grantor, and they held 
that the  widow's power to adopt was 
irrespective of any such reversion, it was not 
adispute as here between an adopted son 
and collaterals, but the crucial 
point which distinguishes this case 
from the present is that the adoption in 
Pratapsing Shivsing v. Agarsinghji Rai- 
singhji (38) was made to the last fullowner. 

It was next contended that what I may 
call the last male owner rule does not apply 
to joint impartible estates, and reliance was 
placed on twocases of the Madras High 
Court, Venkataramier v. Goplan (30) and 
Jagannadha Gajapati v. Kunja Behari Deo 
(29) Asto whether the plaintiff has set up 
a case oi jointness or separation the 
plaint is somewhat vague ; it may be that 
- this vagueness is deliberate on the part of 
the plaintiff as it is a case of separation, the 
plaintiff's case will have to rest entirely on 
the custom of female exclusion, whereas if 
it isa joint impartible estate, plaintiff has 
the second line of defence in that under the 
Mitakshara law females will not succeed 
and accordingly it cannot be a case of the 
widow when she adopted divesting only 
. herself, but with this disadvantage that 
the ‘power of adoption has to be considered 
` apart from the question of female exclusion 
and with reference to the joint family asa 
whole. Certainly paras. 7 to 11 of the plaint 
taken with the statementsof P. W. No. 
1 that “Madar and Kishori were separate” 
point rather to a case of separation but 
apparently what the witness meant is that 
these two were separate from Purusottam 
when he held the Raj—vide his statement in 
cruse-examination. “In have heard that 
the mother of Purusottam severed her son 
from my ancestors”. His answers were 
evidently directed to the instance of female 
exclusion alleged tc have arisen on Purusot- 
tam's death, anyhow there was no issue on 
the question and it may also be that defend- 
ants were content to leave that portion of 
plaintifi’s case in the air as if it isa case 
of jointness they would have found it neces- 
sary to prove a custom of female inheritance 
in order to bring the case into the class of 
adoption cases where the widow divests only 
herself and can thus make a valid adoption. 
If Brajendra and Bibhudendra after him held 
the Estate as their separate properties then 
on the finding as to female exclusion the 
plaintiff must for the reason given succeed. 
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If the family is joint, I fail to see bow the 
defendants are any better off. The case 
of Jaganndha Gajapati v. Kunj Behari Deo 
(29) isa continuation of the liiigation dealt 
within Sri Virada Pratapa Raghunada Deo v. 
Sri Brozoki-horo Patra Deo | 6:and in Vada- 
na Mohana Ananaa Bheema Deo v. Purusho- 
thama Ananga Bheema Deo (28). Plaintiff 
was theadopted son of Brajakishore who 
was himself the adopted son of Adikonda, 
on Brajakishore's death his adoptive father's 
brother’s son Baisnab who was the senior 
collateral succeeded. He was ‘succeeded in 
turn by his son Purusottam who died with- 
out issue and then the latter’s younger bro- 
ther Kunja Bihari succeeded. Plaintiff 
failed asthe authority to adopt was not 
duly established but the Madras High 
Court held that having regard to the view 
expressed by their Lordships of the Privy 
Council in the preceding case Madana Mo- 
hana Ananga Bheema Deo v. Purushothama 
Ananga Bheema Deo (28), that- Raghuna- 
than’s succession was of a character only 
provisional and subject to defeasance bythe 
emergence ofa male heir to Adikonda, the 
new heir who had now appeared by the 
adoption of Brajakishore’s wisow would 
have been entitled to take the Estate and 
to defeat the estate of Baisnab's line had 
the adoption been valid per se. In this 
case Seshagiri Aiyar, J., reiterates the view 
which he had already expressed in Madana 
Mohana Ananga Bheema Deo Kesari v. 
Purushothama Ananga Bheema Deo (21), 
that the theory that the adoption must be 
made to the last male owner does not apply 
toajointimpartible estate and it is on that 
basis he arrived independently at the above 
conclusion. It was necessary in the case of 
Madana Mohana Anang Bheema Deo Kesari 
v. Purushothama Ananga Bheema Deo (21) 
to refute the view that as the adoption was 
not made to Baisnab the last male owner 
it was invalid and there wasa similar con- 
tention to be metin Jagannadha Gajapati 
v, Kunja Behari Deo (29), that as Purusot- 
tam was the last male owner the adoption 
should have been made to him and Seshagiri 
Aiyar, J., in both cases did so by applying 
the above principle. In Venkataramier v. 
Gopalon (30) it was really not necessary to 
apply the principle atall asthe first adopt- 
ed boy had died when aged only four and 
thus had not attained full capacity to con- 
tinue the line, and that in itself was sutfi- 
cient to validate the second adoption. How- 


ever, taking these three decisions together” 


Madana Mohana Ananga Bheema Deo Ke- 
sari v. Purushothama Ananga Bheema Deg 
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Deo.(29) and Venkataramier v. Gopalan 
(30), what they really lay down is that ina 
joint impartible estate the rights of sur- 
vivors are subject to defeasance by the 
emergence of a son by adoption to the de- 
ceased, but this is no novel principle in the 
law of adoption - It was the view taken by 
the Privy Councilin the case of Sri Virada 


Pratapa Raghunada Deo v. Sri Brozokishoro - 


Patra Deo (Z6), and foliowed by the Bombay 
High Court in the case of Bachoo Hur- 
kison Das v Mankorebai (35), and this .deci- 
Bion was affirmed by their Lordships of 
the Privy Council in the case of Bachoo Hur- 


kisondas v, Mankorbai (35), see also the ` 


case of Surendra Nandan v. Sailaja Kant 
Das Mahapatra (34). The principle in 
either form is, however, of no avail to the 
defendants because where they go wrong 
is in confusing the last male owner with 
the last full owner In the case of Jaganna- 
dha Gajapati v. Kunja Behari Deo (9) 
neither Baisnab nor Purusottam, nor Kunja 
Bihari were full owners in the sense that 
they took an indefeasible estate, their 
estate was liable to defeasance the minute 
Ratnamala adopted to her deceased husband 
Brajakishore who left no heir, he being 
last full owner. In Venkataramier v. 
Gopalan (30) the undivided brother took a 


. Bimilar defeasible estate, the first adopted 


son died when only four, he had not 


attained full capacity to continue the line, 


hence the widow could make a second 
adoption and prevent the undivided brother 


_ taking the whole property. In other words 


in a joint impartible estate, it is not 
necessary in order to ensure the validity 
of an adoption thatit must be made to the 
last male owner, it must be made to the 
last full owner. We have to test its validity 


by reference to the person to whom the 


adoption is made, not to the person in whom 
the impartible estate is for the time being 
vested, the widow's power does not depend 
on the position of the estate at' the time of 
adoption. Here the appellants areclaiming 
by virtue of the adoption not the estate of 


adoptive father Brajendra, but the estate — 


.of his son, Bibhuaenra who was the last 


full owner. Hal Brajendra died leaving 
no son or an adopted son who died before 
attaining full legal capacity as in Venkata- 
ramier v. Gopalan (29) the collaterals 
would have taken the estate subject to 
defeasance on a subsequent adoption by 
his widow the defendant. But Brajendra 
left a son, who died as I hold, after attain- 
ing full legal capacity to continue the line, 
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is Brajendra's widow in exactly the same . 


_ position in both cases? I think the answer 


must clearly be in the negative. The 
widow's power had gone when Brejendra 
died after attaining full legal capacity to 
continue the line. There is no authority 
for the contention of the appellints which 
really amounts to this that a widow with 
noright of succession of her own can adopt . 
to her deceased husband soas to.keep the: 
succession in the family, when his natural 
born son though competent to do so haa 
failed to .do so though leaving no son of 
his own either natural born or adopted. . 
The rulinge of Seshagiri Aiyer,J., in the - 
cases in question cannot be interpreted as 
conferring any such unlimited powers of ad- 
option on a widow. In Jagannadha Gajapati 
v. Kunja Behari Deo (29) that learned J udge . 
accepts the limitation on the widow's power . 
to adopt as laid down by their Lordships 
of the Judicial Committee in Madama 
Mohana Ananga Bheema Deo Kesari vy. 
Pursuhottama Ananga Bheema Deo (27), we 
have seen that a similar limitation exists 
here. Thusin any aspect of the case the 
adoption must be held invalid.  . 


As regards the question of estoppel; -I 
fail to see how any such plea can be advanc- 
edagainst the respondents. The evidence 
established that Banamali did no more 
than witness the deeds by which the adop- ' 
tion of defendant No. 1 was confirmed by 
the different Ranis, The evidence.from the. 
defendants side which tries to make out that . 
he was a partyin bringing about the adop- 
tion, cannot be accepted. It is not estab- 
lished that he held out any representation 
in the matter. He was nothing more than - 
a mere witness at the best. Obviously in 
such circumstances it is far-fetched to 
advance an argument based on estoppel 


and I can see no force in it. I would 

accordingly dismiss the appeal with 

' costs. ; 
A. Appeal dismissed. 
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PATNÀ HIGH COURT. 
CIVIL APPSAL No 399or 1925. 
: February 17, 1928. 

Present: —Mr. Justice Das. 

SATYA NARAIN OHOUDHURY— 
DEFENDaNI—APPELLANT 
* versus ; 
MAHADEO PRASAD SAHU— PLAINTIFF 
'  — RESPONDENT. 

Vendor and purchaser—Agreementby vendee to pur- 
chase back rents from vendor—F'ailure to execute deed 
of assignment— Rent becomiuy barred—Suit against 
vendee for back rent—C2use of action—Contract Act 
(IX of 1872), s.54—Vendee, whether bound to pay stamp 
duty. . 
The plaintiffconveyed acertain property to the 
defendant. lt was provided that the back rents would, 
belong to the vendor, but it was agreed that an account 
would be made of the arrears of rent dueto the outgo- 
inz-landlord and that on such account being made, “the 
defendant would have a deed of assignment executed 
by the plaintiff in respect of the arrears of rent 
which would be found properly due to the plaintiff 


from the raiyats after deducting the'claims barred by. 


limitation and making an allowance of 10 per cent for 
collection charges, and would pay the consideration 
therefor ,to , the plaintiff. There was no 
suggestion either that an account as to the 
arrears of rent was made or that the plaintiff 
executed a deed of assignment in favour of 


the defendant in respect of such arrears. But the. 


plaintiff claimed a decree against the defendant for the 
sum.of Rs.430-0-7 on the footingof what would be 
payable by the defendant to the plaintiff if the deed 
of assignment had in fact been executed by the 
plaintiff in favour of the respondent. | 
Held, (i) that asthe plaiutiff had not executed the 
deed of assignment, he had no cause of action against 
the defendant; |p. 795, col 1.] l 
(ii) that it was notthe duty ofthe defendant to pay 
for the stamp in respect ofthe proposed assignment 
deed as it,was in substance only a deed authorising the 
defendant tocollect the rents. |p. 795, col. 2.] 


Appeal againsta decree of the Dis- 


trict Judge, Darbhanga, dated the 21st 
January, 1925. 

Mr. S. K. Mitra, for tne Appellant. 

Mr. Bhagwan Prasad, for the Respondent. 


JUDGMENT.—I confess that I have 
' had some difficulty in understanding the 
judgment of the learned District Judge. 

Tne facts appear to be these: 

On 27th November, 1914, the plaintiff 
who is the respondent in this Oourt, con- 
veyed a certain property to the defendant. 
It was provided that the back rents would 
belong to the vendor, but it was agreed 
that an account would be made of the 
arrears of rent due to the outgoing landlord 
and that on such account being made, to 
quote the language of the plaintiff: “the 
defendant would have a deed of assignment 
executed by the plaintiff in respect of the 
‘arrears of rent which would be found pro- 
perly due to the plaintiff from the raiyats 
after dedücting the claims barred by limi- 
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tation and making an allowance of 10 per 
cent. for collàction charges, and would pay. 
ihe consideration therefor to the plaintiff. 

The plaictiff does not suggest in the 
plaint that[the account as to the arrears 
was in fact/made. But his complaint is, 
to quote again the words of the plaintiff 
in para..3 of the plaint: "the defendant. did 
not get the deed of assignment in respect 
of the aforesaid -arrears executed by`the 
plaintiff, ror did hepay even a a farth-. 
ing out of the same, noris .he inclined and. 
prepared to'pay." | Md d 

There. is|'no suggestion in the plaint. 
either that; an account as to the arrears 
of rent was made or that the plaintiff exe- 
cuted a deed of assignment in favour of 
the defendgnt in respect of such arrears. 
But the plaintiff claims a decree against. 
the defendant for the sum of Rs, 43007 
on the footing of what would:sbe payable 
by the defendant to the plaintiff if the deed. 
of assignment had in fact been executed ` 
by the. plaintiff in favour of the respond- 
ent. 

The suit; was resisted by the defendant, 
first, on the ground that the account as to 
the arrears|was never made by the plaintiff, 
and, secondly, that the: plaintiff did not. 
execute ths deed of assignment in favour 
of the defendant. The suit was also resist- 
ed on the ground that notwithstanding the 
agreement! between the parties the plaintiff 
went on collecting the back rents from 
the tenante,and that,in the circumstances, 
the plainti was not entitled to succeed in 
the suit. {| 

The Court of first instance dismissed the 
suit. | 

The ja Judge in the Court of Appeal 
below has come to the conclusion, first, that 
the plaintif "gave clear details of the 
arrears outstanding from each one of the : 
raiyats of tie village and produced also the 
jamabandi, (Ex. 2) said to have been pre-. 
pared on the occasion;” secondly, that the 
defendant did not get the deed of assign- 
ment exectted by the plaintiff; and, thirdly, 
that the plaintiff has in fact collected some: 
of the bacE rents from the tenants In the 
result he d»creed the claim of the plaintiff. 
But having regard to his finding that the 
plaintiff did collect some of the back rents 
from the tenants he deprived the. plaintiff 
“of any right to get an interest on the dues 
as per the perms of the agreement." I may 
Bay at once that there was no justification : 
for the learned District Judge to deprive. 
the plaintif of the interest on .the dues if 
he thouglt that the contract had been: 

| 


gs i `i 
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substantially performed by the plaintiff. landlord were. The outgoing landlord was 
. On the other hand, if his view was that the only person who was entitled to collect 
the contract had not- “been substantialy the arrears of rent due to him up to the 
., performed by the plaintiff, then there was’ date of the kabala in'favourof the defendant, 
no option in him but to dismiss the plaint- As I say; I have found great difficulty in 


t 


iffs suit. ` 

Now, in my view on the allegations made 
in the plaint there was no cause of action in 
favour ofthe plaintiff. There is no sugges- 
tion made in the plaint that that which had 
to be performed by the plaintiff had in 
fact been performed. As I have said, there 
is no suggestion in the plaint that the 
accounts were in fact taken as to the arrears 
due from the tenants to the plaintiff nor 
is there any. suggestion that the plaintiff 
executed the deed of assignment in favour 
of the defendant. I will, however, proceed 
on the findings of the learned District 
Judge, Although there is some difficulty 
in understanding what his finding on the 
question of account is, I will assume that 
he has found that an account of the arrears 
due to the plaintiff was in fact made by 
the plaintiff and brought to the notice of 
the defendant. The question then arises, 
what was the next step to be taken in the 
matter. Clearly a deed of assignment had 
to be executed by the plaintiff in favour 
of the defendant investing the defendant 
with the authority to collect the back rent 
from the tenants. Butit is admitted that 
the deed of assignment was in fact not 


- executed by the plaintiff. The learned 


Judge says: 
"There is no evidence to show that the 
defendant respondent did make, any effort 


-in that direction." 


He does not condescend to say in what 
direction the defendant-respondent was 
to make any effort. The preceding sen- 
tence in his judgment deserves to be quot- 
ed. He says as follows: l 

. "It has to be noticed that the plaintiff-ap- 
pellant was not in a position to enforce the 
dues any longer as the claim to recover 
the arrear rent would be barred by limita- 
tion, and this result is mainly due to the 
laches on the part-of the defendant-respond- 
ent to get an account of the arrears pre- 
pared within a reasonable time after the 
execution of the kabala,” | 

It would appear from this sentence 
that the learned Distriet Judge did intend 
to find that an account of the arrears was 
not in fact prepared. But if it was not 
‘prepared, it is difficult to understand how 
it could be due to any laches of the defend- 


ant. The defendant was not ina position: 
‘toway what the arrears due to the outgoing © 


understanding thejudgment, But the short 
point is that on the admission of the plaint- 
iff that a deed of assignment was not ‘in: 
fact executed by him in favour of the 
defendant, heis not entitled to maintain 
a suit for what would be due to him if he 
hed in fact executed a deed of assignment 
in favour of the defendant. Itis manifest- 
ly unjust to givea decree to the plaintiff 
for what would ba due to the plaintiff on 
the footing of the deed of assignment 
without compelling the plaintiff to execute 
thedeed of assignment in favour of the 
defendant. Tha plaintiff is the actor in 
the suit and itis for him to show that’ all 
terms have lapsed and all conditions have 
been fulfilled entitling himto the remedy 
which he seeks. It is his duty to execute 
the kabala and it is idle to contend that 
the defendant was to blame for not getting 
the kabala executed by the plaintiff, 

It was faintly suggested before me that’ 
it was the duty of the defendant to pay 
for the stamp in respect of the assignment, 
Butthe argument does not deserve any 
serious consideration, for the deed of 
assignment would in substance be a deed 
entitling the defendant to collect the back 
rent as the agent of the: outgoirg landlord. 
It would be absurd to suppose that on 
such a deed the defendant would be: 
called upon as the agent to pay the stamp 
duty. . i < 
“Then there is another point which the 
learned District Judge - has altogether 
ignored. ' In spite of the clear agreement 
between the parties, the .defendant haa 
established to the satisfaction of'the learned 
District Judge that the outgoing landlord ` 
did collect some rent from the tenants, 
What he actually collected itis impossible . 
for me to say, because his case was that he - 
did not collect anything from the tenants, 
That part ofthe case has been found ‘to ' 
be false by the learned Judge. But the 
learned . District Judge suggests that 
“the . defendant-respondent was’ in a 
postition to produce all the -raiyats from 
whom such rents had been realized b 
or. on behalf ofthe plaintiff appellant.” . - 

It is impossible to take.the view’ which `. 
the learned District Jüdge. has! taken in’ 
thismatter. . The;facts as to the realization __ 
of "rent. by: the outgoing-landlogd . were-- 
within the knowledge-of the landlord,” ang... 


$ 
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I cannot act upon the view that it was the 
duty-of the defendant to call each raiyat 
of the village to prove how much has been 
collected by the landlord in respect of the 
back rents. . 

I hold that the plaintiff has failed to 
show that he performed his part of the 
contract. That being my view, the appeal 
‘must be allowed, the judgment and the 
decree of the learned District Judge must 
be set aside and the judgment and the 
decree passed by the learned Munsif must 
be restored. 

The result is that the plaintiffs suit 
must be dismissed. with costs in all the 
Courts. ' 


A. . Appeal allowed, 


PATNA HIGH COURT. 
Orvin ArPESL No 117 or 1326 AND 
Prust CiviL APPEAL No. lel oF 1920. 

; January 10, 1929. 
Present: —Mr. Justice Ross and 
Mr. Justice Ohatterji. 
JOTI LAL SAH—PuA:NTIFF— 
APPELLANT 
' VETSUS 


FATEH BAHADUR SHAH AND OTEER8— - 


DBFENDANTS—R&SPON DENTS, 

Mortgagor and mortgagee—Tender—Money tendered 
on account—Mortgagee refusing settlement of accounts 
—Right to future interest and costs—Transfer of 
Property Act (IV of 1882), s. 8h. l 

A mortgages unequivocally refusing to receive pay- 
ment if tendered on tha due date, relieves the mort- 
gagor from the duty of actualiy tendering the amount 
and cannot recover interest subsequently accruing, 
The question of readiness to payis immaterial in 
such a case. [p. 797, c0] 2.] | 

Chalikani Venkatarayanim Garu 
Subadrayamma Jagapati (1), relied on. 

A mortgagee should not be allowed, by disputing 
the accounts or refusing settlement of accounts to 
throw the expenses of any unnecessary litigation on 
the mortgagor. [p. 798, col. 1.] l 

Harmer v. Priestly (2)and Greenwrod v. Sutcliffe 
(3), referred to. 

A mortgagor sent a telegram to the mortgagee on 
the 19th December asking him not to institute a 
suit and offering that payment would be made 
in April next. On the 22nd December he expressed 
his readiness to pay. On the 23rdhe went with a 
Pleader with Rs. 23,000 to the mortgagor's house 
and asked him to accept what was justly due to 
him on adjustment of accounts and return the mort- 
gage-bonds. As a matter of fact the amount due to the 
mortgagee on the whole including certain simple 
debts was Rs. 23,188 odd but the mortgagee refused 
to make any account. He sued on the 19th Decem- 
ber with a, Court-fee of. Rs. 4 only and paid -the 


deficit Court-fec on the 23rd: 


JOTI LAL V, FATRH BAHADUR. | 


v. Venkata . 
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Held, that under the circumstances there was R 
valid tender of,the mortgage dues on the 23rd and 
ihe plaintiff was not entitled toany further interest 


or to costs incurred after the 28rd December. [p. 797, 


col. 2.] 

Á ppeal acie a decree of the Sub- 
Tadge, Ohapra, dated the 10th February, 
1926. 

Mr. S Ni Dutt. for the Appellant. 

Messrs. S |: M. Mullick and Ganesh Sharma, 
for the Respondents. 

l JUDGMENT. 

Chatterji, J.—These appeals arise 
out of two], mortgage suits. One of the 
suits was on feot of three mortgage- bonds 
dated 24th February, 1973, and the other 
on a mortgage-bond executed on oth 
August, 1923. The due date for payment 
under all ithe bonds was 24th February, 
1924. The plaintiff brought these suits on 
19th December, 1924, with a Oourt fee of 
Rs. 4 in each case. The Court allowed him 
time to pay, the deficit Court-fee till 5th 
January, 1925, but the Court fee was made 


` good on 23rd December, 1924. 


The point raised by the defence was 
that there was a valid tender of the money 
payable under the mortgage-bonds and, 
as such, the plaintiff was not entitled to 
any interest or cost of the suit. The 
iearned Subordinate Judge found that 
there was a valid tender and disallowed 
interest pendente lite as also cost of the suit. 
The question whether the plaintiff was 
entitled to any interest and costs of the 
suit will depend entirely on the question 
of tender, as to whether there was a valid’ 
tender or not, 

It appears that the mortgagor-defend- 
ant negotiated for the sale of the mortgaged 
property with the defendants second party 
on 18th December, 1924, and the sale-deed 
was executed and registered on 22nd 
December following. On 19th December 
the defendant sent a telegram to .the 
plaintiff asking him not to file the suit till 
the 30th Chait corresponding to 9th April, 
1925. On the same day be attempted to 


' give anotice to the plaintiff to the same 


effect. Then on 22nd he senta telegram 


o the plaintiff informing him that he was 


ready with [the money and payment may 
be taken and asking him not to institute 
the suit. [Then the defendant further 
states that he actually went to the house 
of the plaintiff and offered him the 
money on/}23rd December, but that was 
refused. | 

The question for determination will 
be, whether these facts constitute a valid 
tender? ns telegram of 19th Decem- 


[i 
| 


| 
i 
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ber merely offered that payment would 
be made by the 30th Chait. That certainly 
is no tender. On 22nd December the 
defendant expressed his willingness to pay 
the money and mentioned that all the 


mortgage dues were kept in deposit by: 


virtue of asale-deed executed in. favour of 
the defendant Ohathru Sahu. This in itself 
will not constitute a valid tender; but 
added to what actually happened on the 
23rd, it will indicate that the defendant 
was actually readyand willing to pay the 
mortgage.dues if it would be received by 
the plaintiff. l 

“The occurrence of the 23rd is the most 
. important factor in the . present case. 
According to the defence he along with the 
. agent of the purchaser-vendee and a pleader 
of his, went to the plaintiff's house in the 
morning and offered him the money. This 
is denied on the side of the plaintiff. But 
the Pleader who is said to have accompani- 
ed the defendant has been examined; and 
. there is no reason why he should speak 
falsely in favour of the defendant. and Ido 
not think that Ishal] be justified in reject- 
ing his evidence which was believed by the 
trial Oourt. The Pleader not only went 
himself, but also took a notice addressed to 
the plaintiff. The notice shows that it was 
written on the z3rd at 8 a. m. and the 
endorsement on the back of it shows that 
the parties tendered the money and, on the 
refusal by the plaintiff to receive it, they 
came away at &e-dda.m. It is urged on 
behalf of the plaintiff that this is no valid 
tender, because according to the evidence 
the, parties had gone with a sum of 
Rs, : 23,000 only in order to pay up not only 
.these mortgage-bonds, but also the’ dues 
under some hand-notes for which another suit 
. had been brought. But the notice men- 
tions: : 

"Please aecept whatis justly due to you 
on adjustment of accounts and return the 
Baid mortgage-bonds." 

Therefore, what was tendered was the 
amount that would be found due. On a 
caleulation it will be found that the 
amount due on that date on the mortgage- 
bonds as also on the hand notes came up 
to a little over Rs 23,000, viz , Ra. 23,188 5.6. 
But the plaintiff refused to make any 
account and sent away these men. Ilf 
realy accounts had been made up and 
‘anything in excess to Rs. 23,000 
had been found due, the party 
could have at once goné back and brought 
the smallsum of Rs. 188 and odd and 
squared up the account, But nothing like 
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this was done. Ithas been laid down by 
their Lordships of the Privy Council in 
Chalikant Venkatarayanim Garu v. Ven- 
kata Subadrayamma Jagapati (1) that: 
"a mortgages unequivocally refusing to 
recelve psyment if tendered on the due 
date, relieves the mortgagor from the duty 
of actually tendering the amount and can- 
not recover interest subsequently accruing. 
The question of readiness to pay is im- 
material in sucha case.” 

The conduct of the plaintiff throughout 
has been to rush into Court and it is quite 
clear from ali the facts and circumstances 
that the plaintiff took up an attitude of un- 
equivocally refusing the mortgage-money 
even if tendered In my opinion there 
was a valid tender of the mortgage dues on 
23rd December. The defendant had to-take 
a Pleader with him because he found that 
on 1tth December the plaintiff tried not to 
accept the notice which was sought to be 
given by another Pleader. In these cir- 
cumstances itis clear that the plaintiff was 
not entitled to any further interest, 

On the question of costs, it appears that 
the plaintiff filed his suit on 19th December, 
19:4, and he purchased the deficit Court-fee 
stamp on 22nd December. That stamp 
must have been purchased before the 
receipt of the telegram of that date be- 
cause the evidence shows that the telegram 
was taken to him between 3 and 4P. M. 
The plaintiff evidently had to pay some 
fees to the Pleader who drafted the plaint 
and filed the same. He is, therefore, entitled 
to the Oourt fee which he had paid on 
1Yth December as also the amount which 
he would have lost if he had to apply fora 
refund of the Court fee purchased on the 
22nd. Weare informed that this rate is 
one anna per rupee. This may be ascer- 
tained in the office and the correct amount 
inserted in the decree, The plaintiff should 
also get Rs. 50 as Pleader's costs in each 
suit in connexion with the drafting ‘and 
filing of the plaint. i de i 

Subject to these modifications,the appeals 


are dismissed. ` There will -be.no order for 


i 
" 


costs in these appeals. t uet 

Ross,J.—l agree. The notice was a 
notice of tender of the entire amount due 
under the three mortgage-bonds as well as 
under four hand-notes and there wis a 
requestin the notice that the mortgagee 
should accept what wasjustly due to him 


(1) 71 Ind. Cas. 1035; 46 M. 108; 501, A. 41: 17 L. W. 
383; A.I. R. 1923 P.-C. 26; 32 M. L. T 70; 44 M. L.J. 
631; 25 Bom, L, R. 641; 88 O. L, J.34; 280. W. Ni 
20 (P.O). 
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on an adjustment of accounte, The endorse- 


ment on the notice by the Pleader was . 


to.the. effect that thesum of Rs. 23,000 in 
. Government currency notes was taken to 
"the mortgagee, but the tender was refused, 
Now the telegrams (Exs. D and D-1) show 
that the object of making this tender on 


23rd December was to preventthe institu- — 


tion of suits on the mortgages and had 
nothing to do with the suit on the hand-notes 
which had already been instituted several 
days before, and the fact that the amount 
due on the mortgages and the band-potes 
together was slightly in excess of Re. 23,000 

is neither here nor there. The amount 
due on the mortgages was less than 
Rs, 23,000, The question really is whether 
this was en unnecessary litigation. As was 
observed by Romilly, M. R. in Harmer v. 
Priestly (2) where a mortgagor before bring- 
‘ing & suit for redemption had tendered a 
round sum, pending the settlement of 
accounts and the mortgagee in possession 
' had refused to accept it: 

“A mortgagee is, no doubt, favourably 
looked on by the Court; but he will not be 
allowed, by disputing the account, to throw 
the expenses of any unnecessary litigation 
upon the mortgagor.” 

The present case is worse than that be- 
cause the mortgagee was not merely dis- 
puting an account, but wasrefusing settle- 
ment of accounts altogether. In Greenwood 

v, Sutcliffe (3) Lindley, L. J., said: 

“What isthe object of tender? Itis not 

necessarily to put an end,to all controversy. 
It may have that effect, and very often has, 
but its main object is to throw the risk of 
further controversy upon the other part." 
" In my opinion the action of the appellant 
“resulted in a wholly unnecessary litigation 
and all that heis entitled tois what my 
learned brother has allowed him in his 
judgment, 


I 


A. Appeal dismissed. 


(2) (1853) 16 Beav. 569: 22 L. J. Oh. 1041; 1 W. R. 
-848: 51-E. R. 899; 20 L. T. (o. s.) 177; 96 R. R. 262, 

(3) (1892) 1 Oh.1; 61 L.-J. Oh. 59;.65 L. T. 797; 40 

|| A. 
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PATNA HIGH COURT. . 
Civin MisO.LULANROUS APPEALS Nos. 183 
195 AND 196 or 1927, 
| AND < j 
Civic Revisions Nos. 326,405,406 anp 414-16 . 
oF 19727. 
; February 11, 1929. 
Present:—Mr. Justice Das and Mr. 
| Justice Fazl Ali. — 
BHAWANI DAI—ZJopemEnT DEBTOR 
IA PPLICANT—APPELL4NT 
| versus 
JITENDRA NATH OHATTERJI AND 
oTHERS— DEOREE HOLUEKS AND JULGMENT- 
DEBTOR—T OPPrRITE Party— Eae Pon DENTS, 
Civil Procedure Code (Act V of 1908), O. X XI, rr..2, 
90—Application to set aside sale—A ppeal by judgment» | 
debtor— Consent order by Appellate Court to set aside 
sale on payment—A pplication to record paymeni— Proe 
per forum— 0. X XI, r. 2, applicability of. 
A judgment-debtor appealed to the High Court 
against an order dismissing an application made by 
him under O!XXI,r.*0, Oivil Procedure Code. A 
consent orderwas passed in appeal to the effect that 
if she deposited acertain amountin Court before, a 
certain date (the sale would be set aside, otherwise it 
would be confirmed She made an application to the exe- 
cuting Courtjunder. O. XXI, r.2, Civil Procedure.Code 
tocertify payment alleging that she had paid the 
amount intime tothe decree holders on their under- 
taking that jthey would certify such payment to the 
executing Court. 
Held, that O. XXI, r. 2, Civil Procedure Code had 
no application to the case as there was no pending 
execution and'the executing Court had no jurisdiction 
to entertain the application. 
Miscellaneous appeals against an order of 
the Sub-Judge, Bhagalpur, dated the 6th © 
August, 1927. 
Messrs. ©. C. Das and K. P. Sukul, for the 
Appellant.! 
Mr. S. C. Mazumdar, for the Respond- 
ents. | 
| JUDGMENT, | 
Das, J.—I think these appeals must 
fail on the’ ground that the Oourt below 
had no jurisdiction to entertain the ap- 
plication. | Shortly stated the facts are as 


follows:— 


Certain property was sold in execution of 
a decree ,obtained by the decree-holder- , 
respondents as against. the appel- 
lants. The appellants applied for setting 
aside the [bale under O. XXI, r. 90. That 
application failed in the Court below and 
thereupon|they appealed to this Court, and 
by consent of the parties an order was passed 
to the effect that if the debtors-appellanis 
paid the sum of Rs. 80,6507-8.0 to the respon- 
dents on or before 30th April, 1927, the sale 
would be set aside but that if they failed to 
make the payment within the time allowed 
the appeal|to this Court would stand dis- 
missed and the sale would be confirmed, 
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Mha wes - : tt  ance— A pplicability of doctrine to India—Transferof.. . 
This was an order passed by this Court spes Applicabiiny of doctrine to India Tronsfere 

aud under if, thé judgment-debtors When in pursuance of an agreement to- transfer pro- 
time till 30th April, 192/, to make the pay- perty theintended transferee has taken possession . 
ment to the .decree-holders. On lst. May, though the requisite legal documents had not been 


mie : i ; executed and registered, the position is the same as if. 
. 1927, the J racer : in ART the documents had been executed, provided specific 
executing Court below under O. > aar Performance can be obtained between the parties’ to 
-para.2, for an order that, the payment theagreementin the same Court and at the same 
alleged to have been made by her tothe timeas the subsequent legal quéstion falls tobe de ' 


decree holders on 30th April, 1927, be Pu The aud in eis not ‘inconsistent with 
recorded as certified. Her case was that in bye principles but follows them, [p, 799, col. 2; p. 


pursuance of the order of this Oourt she VizagapatamSugar Development Co. v. Muthuramared- — 
paid the whole ofthe decretal amount to  di(5.Mahomed Musa v: Aghore Kumar (6): and Potter 


E il. 1997. on the - v. Potter (7), referred to. 
the decree-holders on 30th April, 1927, Quere.— Whether this principle is in any way affected 


the undertaking of the decree: holders that by the fact which exists in Some' cases, namely, that 
they shall certify such payment to the the periodofthe time during which the plaintiff 
executing Court. The judgment-debtor would be entitled to claim specific performance had 
took out summonses to examine various ear B00 eel Sar provisions of Art, 113, Limi- 
witnesses to prove her caseas to the payment “Tib Basu vi Port Gl eee Aree — 
to the decree-holder on 30th April, 1927, but go, Ltd, (8), doubted. EE a EC ang 
the summonses were not properly served, Appeal from a decree of the Sub-Judge, 
-and the learned Subordinate Judge . refus- Ranchi, dated the 22nd July, 1926. i 


ing to grant further. adjournment Messrs. Guru Saran Prasad and Mathura 

ultimately dismissed her application. She Persad, for the Appellants. AO: 

.now appeals to this Court. Mr. Anrudhji Barman, for the Respond- 
.It appears to me that the proper Court ents. . . é 

“to hear the application is this Court and not , JUDGMENT. 


the Court of the learned Subordinate Judge. Wort, J.—This is an action in which 
Order XXI, r. 2, has no application to this one: Raghunath Bhagat and others claim 
case, That rule only applies where there is -possession of a plot No.90 in mouza Gatlatu, 
-a pending execution in the Court; but in ‘They also in their plaiut claim a declaration 
this case the execution has come toanend. of their title. They claim to have pur- 
Therefore, this Gourt was the proper Court chased this property from one Radhanath 
‘where the application should have been Singh on 9th July,1922. Their contention 
made. Ib is not necessary to pursue the  wasthat when they came to take possession 
point for it is obvious that O. XXI,r.2has of their purchase they found that they were 
no application. I would, therefore, dismiss obstructed by the defendants therein. The 
' the appeals on the ground thatthe executing defendants’ case is this that they purchased a 
‘Court below was not competent to entertain plot No.88, from the same Radhanath Singh 
. the application of lst May, 1927. This order .on 16th March, 1917, but that when they 
-will govern the various other miscellaneous came to take possession of that plot, it was 
appeals and civil revisions cases -which found that zarpeshgidars were in possession 


have been made analogous, so Radhanath Singh gave in exchange to the 
Fazl Ali, J.—I agree. defendants plot No. 90 which is in dispute. : 


A € . Appeal dismissed. It is.admitted that the plot is worth more 
; | than Rs. : 100 and, therefore, the exchange 
l should have been by a registered deed 
: under the Transfer of Property Act. 
The learned Subordinate: Judge ‘in 
allowing the appeal and dismissing the 


PATNA HIGH COURT, . plaintiffs’ suit has relied. upon the case of 
OrvinL APPEAL No. 1449 or 1926. ` Syam Kishore De v. Umesh ' Chandra 
| August 13, 1929, ‘Bhattachajee (1); he relies upon a! passage 

Present:—Mr, Justice Wort and Mr. ^ in the judgment in that case to this effect : 

AE Justice James. . ."Itis well-settled, as the result of a long 
RAGHUNATH BHAGAT AND OTHERS series of decisions in this Court (Oaleutta) 

' —PLAINTIFFS—AÀPPRLLANTS . that when in pursuance of an agreement 

: A. versus _to transfer property the intended transfereg 
SUKXN-AND o1HER8—DREFENDANTS has taken possession though the requisite 

— RESPONDENTS. | (1) 55 Ind, Oas. 194; 24 O.W. N. 463; 3fQ,L. p 

Véndor and purchaser—Doctrine of part perform. 15. TEE Gu a a E x 
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legal documents had not been executed and 
registered,.the position is the same as if 
the documents had been executed, provided 
specific. performance can be -obtained 
between the parties to the agreement in 
the same Court and at the same time as the 
subsequent legal question falle to be deter- 
mined. à 

lt is stated in that case that the principle 
of law in India was based on the decision 
.of Walsh v..Lonsiale (2) and Maddison v. 
Aluerson (3). The history of this doctrine 
in India isa long one, and one of the earlier 
casesis that of Veerareddi v. Bapireddi (4), 
“where it was decided that the provisions 
relating to registration of a transfer under 
‘the Transfer of Property Act were impera- 
tive and that, although acontract had been 
entered into and part of the performance 
had been given or possession had been 
given of immoveavle property yet, having 
regard to the fact that the provisions of the 
Transfer of Property Act were not compli- 
ed with, no title in equity or otherwise was 
created and consequently, the vendor could 
dispossess or could eject the purchaser, 
However the same Court came to a different 


view on this matter in the case of Vizaga-. 


patam Sugar Development Co, v Muthu- 
ramareddi (5), being a Full Bench decision 
.of that Court.. Without going further into 
the matter, I may state that itis now gene- 
rally recognized by all the High Courts in 
India that the doctrine applies to India. 
It is generally supposed that the case of 


Mohamed Musa v. Aghore Kumar (6),& deci- 


of the Board of Judicial Committee, was an 
Buthority on the point. A reference is made 
therein to a statement by Sir John Strange 
in the case of Potter v. Potter (7), to the 
. effect that: 

‘“Tf confessed or in part carried into 
execution, it will be binding on the parties, 
and carried into further execution as such 
in equity.” 

In the case before the Board of Judicial 
Committee Lord Shaw expresses his wiew 
that. * their Lordships do not think that 
the law in India was inconsistent with these 


- (9) (1883) 21 Oh. D. 9; 521. J. Oh. 2; 46 L. T. 858; 
31 W. R. 109 


(3)(1883)8 A. O. 467; 52 L.J. Q.B. 797; 49 L, T. 
303, 31 W.R. 820; 47 J. P. 821. 
(4) 29 M 336; 1 M. L. T. 153; 16 M. L. J. 895. 
. (5) 76 Ind. Oas. 886; 46 M. 919; 45 M` L.J. 528; A. I 
p. 1924 Mad.271; 33 M. L, T, 53; (1924) M. W. N. 14 


FB) . 

( (6) 28 Ind. Cas. 930; 42 C. F01: 421.A.1; I7 Bom. L. 
. R.420; 21C. L. J 231; 28 M. L. J. 548; 19 O.W N. 250; 
13 A. L. J. 229; 17 M. L. T. 143; 2 L, W. 258; (1915) M. 
W. N:6?r (P. C.) NECI eee 

(7) (1780) 1 Ves. Sen, 427; 27 E, E, 1128. 
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principles! On the contrary ib” follows 
them," |: 

However, there is & very considerable 
difference| between the decisions of the 
High Oourts as to whether this principle, 
is in any way affected by the fact which . 
exists in some cases, namely, that the period 
or the tims during which the plaintiff would 
be entitled to claim specific performance 
had passed by reason of the provisions of 
Art. 113, Limitation Act. The authorities 
have been! reviewed in the case of Kalipada 
Basu v. Fort Gloster Jute Manufacturing 
Co., Ltd. (b). In this case it was decided. 
that in that particular suit the plaintiff's 
right was:barred by three years’ rule of 
limitation! Itis to be noticed, however, 
that the principle which I have stated in 
the earlier part of my judgment is a princi- 


pie which'was laid down by the English 


Oourt of Chancery. But what has not been 
noticed either in the judgment of Mookerji, 
J., in the!case to which I have referred or 
any other of the decisions of the other High 
Courts is that although the principle is an 
English one yet in England there is no 
definite period of limitation in;an action 
for specific performance. The. question of 
laches may arise; but that, however, is 
another matter, as in this case, in my judg- 
ment, the:question of limitation does not 
arise. Article 113 fixes the date from which 
time runsas that on which, the person 
seeking ‘specific performance has notice 
that the performance is refused. It is diff- 
cult to fix a date in this case from which it 
could be!said that performance was refused; 
but it certainly cannot be earlier than the 
date upon which the successor-in-title and 
interest of Radhanath Siogh sought to re- 
cover possession as against the defendants. 
Assuniing, therefore, for the moment that 
the decision of the Calcutta High Oourt in 
the case!of Kalipada Basu v. Fort Gloster 
Jute Manufacturing Co., Ltd. (¢) should 
be followed, the rule in that case does not 
exclude|;the defendants from setting up 
this defence in this action for the reasons 
which I/have stated. I should like to add, 
however, that the point decided in the 
case to which I have just made reference 
is a debatable one and do not decide in 
this case that it should be followed. 
The appeal be dismissed with costs, 
James, J.—I agree. SE | 
A. || | Appeal dismissed. 
(8) 100 ‘Ind: Cas. 866; 310, W. N.348; A. I. R. 1927 
Cal. 365. | 
(p : 


193 1. O. 1980 cow MrssioNER oF INCOME TAX v; 4, SUPPAN OHRTTIAR & OO. 


MADRAS HIGH COURT. 
FULL BENCH. 
_ ORIGINAL Putirion Nos. 244 oF 1928 
AND 16 oF 1929. 
October 18, 1929. 
- Present :— Justice Sir Kumaraswami Sastri, 
Kr. Mr. Justice Curgenven and Mr. Justice 
- Pakenham Walsh. 
Tun Vic gelu or INOOME-TAX, 
 MADRAS—PETITIONER | 
^e versus 
Messes, A.SUPPAN OHETTIAR & Co,, 


BODINAYAKANUR— RESPONDENT. 
eme Tax Act(XI of 1922), ss. 10 "(2) (vi), 24— 


` Assessee carrying-on more than ome business— >rofits 


in one insufficient to cover depreciation—Excess depre- 
ciation whether can be set off against profits in other 
ae of Statutes—Provisos, effect 
o 

“Where an assesses owns a number of businesses and 
the profits and gains of one business are insuffi- 
cient to cover the full depreciation admissible under 
s. 10 (2) (vi) of the Income Tax Act on the machinery, 
plant, etc., used for the purpose ofthat business; 
‘the: excess ‘depreciation can be set off against the 
[p 804, col: 


"A proviso should not ` by mere implication | with- 
draw any part of what the main provision has 
given, [p. 804, col. 2.] 

-Karam I lahi Muhammad Shaf v. Chief Commission- 
er, Delhi (5), followed. 

‘The Commissioner's 
follows: — 

; I have the honour to refer the following 
-case for the decision of the Hon'ble the 
Judges of the High Court under 6.66 (2) of 
the Indian Income Tax Act (XI of 1922). 

.2 The unregistered firm of A. Suppan 
Chetti & Co. „ hereinafter called thefirm, 
‘are. assessees on the file of the Income Tax 
Officer, Dindigul.. They carry on the 
following businesses:—(1) Grocery and 
“rice, (2) Money-lending, (3) Soda Factory, 
-(4) Rice Mill, (5) Foreign liquor shops, and 
(6) Motor service. 


“For the assessment of the year 1927-28 


: and gains-of the other businesses. 
1 


reference was as 


based on the profits of the calendar year - 


1926 the firm returned an income of 
‘Rs. 2,745 from property, Rs. 253 from their 
motor business and Rs. 65,189 from their 
“other businesses and claimed an allowance 


‘of' Rs, 10,542 on aceount of depreciation in 
‘their motor business against the profits of 


‘that business to the extent to which they 
were available (viz., Rs. 253) and the balance 
against the profits of their other business- 
es, The Income Tax Officer allowed only. 
the sum of Rs. 253 and disallowed the 
balance holding that as there was no profits 


end gainsin the motor business against 
depreciation. 


“which the’ balance of the 
could be allowed it should be added to 


öl 
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the amount of the depreciation due 
for me following year under proviso (b) to 
é. JO (2) (vi). After disallowing other 
‘nadmiteible expenses the Income Tax 
Officer determined their total income at 
Rs, 97, 822 and levied income-tax and 
super-tax’ on this basis. 

3. Against the disallowance of their claim 
on account of depreciation the firm appeal- 
ed to the Assistant Commissioner but 
without success. A’ copy of the Assistant 
Commissioner's order isappénded as Ex. A. 

"4, The firm now requires me to state & 
case and refer for the decision of the High 
Court the question of law arising in the 
case. Ireferthe following question:— 
| "Whether where an assesses, owns a 
number of businesses A, B, O and D and 
the profits and gains: of business A are 
insufficient to cover -the’ full depreciation 
admissible (under s. 10, (2). (vi) of the Act) 
on the machinery, plant, etc., used for the 
purpose - of that business, the excess 
depreciation can be set off against the 
profite and gains of the other businesses 
B, O and D? 

5. The firm's contention in their written 
application to me for the reference was 
that the allowance of the claim for deprecia- 
tion had the effect of reducing the profits 
and gains of the motor business to a loss 
of Rs, 10,289 and that they should have been 
permitted to set off this loss against their 
income.from the other businesses that they 
carried. on. During the argument of.the 
case before me, however, they adopted a 
different. ground and claimed that the 
various activities of the.firm constituted one 
business and that the depreciation due in 
réspect of the motor service (which was 
according to them only one department of 
their business) should be set off. against the 
profits and gains of all their activities put 
i bad I accordingly sent. back the case 
to the Income Tax Officer aud directed him 
to examine ‘the conditions and circum- 
stances undér which the firm's. affairs are 
carried on and report on the question 


whether the various concerns of Suppan ` 


Chetti & Co., are, departments of one 
‘business as contended by the firm or are 
distinct businesses. The following facts 
are reported by the Income Tax Officer:— | 

“The assessees’ business activities cover 
the following branches:—(1) Grocery and 
rice, (2) Money-lending,.(3) Soda Factory, (4) 
Rice Mill, (5) Foreign liquor shops, and (6) 
Pankajam Motor service,’ 

I first deal with ‘the procedure followed 
by the -assessees in recording theit business 


& 
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- transactions from various concerns and 
then referto the question of establishment, 
business: premises, etc. The place of 
business for Items Nos. 1 to 5is Bodinaya- 
kanur and there are no branches in 
respect of these business activities outside 
Bodinayakanur, barring two liquor shops 
on the Travancore hills. (Theincome from 
these shops is also incorporated in the head 
office accounts at Bodinayakanur). As 
regards motor service, there are four 
branch offices, viz, at  Periyskulam, 
Kodaikanal Road, Kodaikanal Hills and 
Uthamapalayam, the head office being 
at Bodinayakanur. The daily business 
transactions relating to all sources are pass- 
ed through a parent day book kept at 
Bodinayakanur; e. g., details of collections 
and expenditure of every but received 
daily from the various branch agents are 
posted in the day book then and there as 
found in the remittance memorandum sent 
by the branch agent (I deal in a separate 
paragraph with the conditions and circum- 
stances under whichthe motor service is 
` conducted). Similarly; all business trans- 
actions connected with grocery, rice, money- 
lending are first passed through the parent 
day book. From the day book postings are 
made into different ledgers, e. g., items relat- 
ing to grocery and rice, and liquor shops 
“are posted into a ledger called the “A” 
‘ledger. Transactions connected with the 
Soda Factory and Rice Millare carried to 
the E" ledger, Transactions’ relating to 
money-lending are posted into “O” ledger. 
A separate ledger called the “M” ledger is 
, maintained for noting collections and 
expenditure for motorservice. The receipts 
and expenditure are picked out from the 
parent day book and are merely debited or 
credited as the case may be intothe “M” 
ledger. This ledger is subsequently 
journalised for convenience of posting into 
" separate personal and impersonal accounts, 
.. Motor Service .—Às mentioned above, 
there are four branches with headquarters 
` at Bodinayakanur. In these branches, no 
other business except that of motor business 
is being carried on. Theemployeesin these 
"branch offices attend tono work other than 
` the motor business. The system followed 
in recording the transactions is as fol- 
lows:— l 
: From the various branches daily remit- 
` tance memoranda accompanying advices 
' of collection for cach bus and the expen- 
diture incurred onthat date are received 
by the head office. These daily remittances 
are passed through the parent day book, 


 resulís aré 


qi 
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Inadditionito the daily memoranda of 
collections|.and expenditure, there is & 
monthly chitta prepared by the branch 
agents by thehelp of the duplicates which 
they keep|'with them and the day book 
is verified) at the end of the month 
with thel help of this chitta. No 
other accounts except these duplicates 
of the daily remittance and expenditure 
memoranda are maintained at the branch 
offices. Ihaveslready stated that from the 
parent day| book the receipts and collections 
are picked'out and entered in the “M” 
ledger. 'Thesereceipts and collections are 
subsequently journalised according to the’ 
nature of |the transactions and postings 
effected in the various personal and imper- 
sonal accounts. Oonsidering the question 
from the view-point of accounts, it cannot 
be said that separate and distinct accounts: 
are being maintained for separate business- | 


. | 
es, | 


Salary. tb establishment, etc.—The “A” 
ledger which is the most; important ledger 
and in which all final adjustments and 

/ incorporated contains the 
names of the employees who attend tothe- 
actual maintenance cf accounts and super- 


vision of the business as a whole, e.g, the 


name of Mr. Ohamanna Aiyaralias Ven- 
kateswara Aiyar,the Head Olerk, who sup- 
ervises the|business as a whole is to be found 
in this ledger. The ledger folio for the salary 
account.contains debits and credits in re- 
spect of four persons. The monthly debits 
in respect of these persons aggregate toabout 
Rs. 460. The salary, etc., paid to the staff 
"working in the Soda factory and rice mill _ 
is to be found in the “E” ledger which 

contains the personal accounts for these 
employees,; The book of original entry for 
these ledgers is, of course, the parent day 
book. The personal accounts for all 
employees|connected with the motor service 
is to be found in the ledger kept separately 
for that part of the business. Advances to 
fitters and drivers, repairs, oil and petrol 
charges, salary and allowances paid to 
employees|and expenditure connected with 
the motor), workshop at Bodinayakanur are 
a]l foundj;in this ledger. So far as the 
technical staff is concerned it could be said 
that there! is a separate establishment for 
motor service, but the service of the Head 
Olerk as also those of the second and third 
clerks arei utilised partly in posting the 
ledger and writing up ofthe parent day 
book which isthe book of original entry, 
The Head! Olerk supervises the. general 
working of the service, 


t 
e: 
| s 
| 1 , 
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Premise3.—No separate business premises 
are maintained - for separate businesses. 
Barring the four branch offices for the 
‘Motor service, viz, at  Periyskulam, 
Kodaikanal Road, Kodaikanal Hills and 
Uthamapalayam, thereisonly one office at 
Bodinayakanur where all businesses are 
carried on. | 

The. motor service is being conducted 
from the year 1914 onwards. The workshop 
was at first situated at Kodaikanal Road for 
some years. The assessees tell me that & 


journal and a ledger relating to the transac-- 


tions of the motor service were being 
maintained atthose places till the date oa 
. which the workshop was transferred from 
Kodaikanal Road to Bodinayakanur. Even 
at that time, the assessees tell me, the 
receipts and collections were being passed 
through the day book at §Bodinayakanur 
just as itis now being done. l 

7. The firm’s case is that the various 
activities in whichit is engaged constitute 
one business. Those activities have been 
treated by the Income Tax Authorities below 
a8 distinct businesses and the question to 
be decided is whether the facts set out 
above justify that conclusion. The question 
is one of fact. Mr. Justice Rowlatt, in the 
case. of Scales v. Thompson d& Co. (1) in 
discussing the question whether the busi- 
ness carried on by a Company are to -be 
regarded as distinct businesses or one 
business has remarked that real question 
for decision in such cases is whether there 
is any inter-conneotion, any interlacing, any 
interdependence, any unity at all embrac- 
ing. the businesses'in question and that if 
there is nore they are distinct businesses. 
Looked at from his stand point it seems to 
me that in the present case the various 
businesses carried on by the firm have no 
kind of connection. The firm could -dis- 


continue any one of its activities without 


detriment to the rest. Thereis no unity 
embracing all these activities except the 
fact that they are the activities ofa single 
firm. It would. bedifficult to imagine a 
case in which it would be said with great 
certainty that one person wascarrying on 
several businesses. I, therefore, find as a 
fact that the business known as the - Pan- 
kajam Motor Service is one of several 


distinct and separate businesses carried on. 


by the petitioner firm. 

8, My opinion on the question of law set 
outin para. 6.above is as follows: 
' Section 10 of the Indian Income Tax Act 


(1) (1928) 13 Tax Ons, 83 at p.80; 138 L, 2-331, 
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(XI of 1922) enacts that “tax shall. be 
‘payable by an assessee under the head 


‘business’ in respect ofthe profits or gains 


of any business carried on by him," and 
under sub-s. (2) to that section “such profits 
-or gains shall be computed after. making 
-the allowances” provided therein, One- of: 
such allowances is in respect of insurance 
against risk of damage or destruction of 
buildings, machinery, plant,etc., used for, 
the purposes of the business—s. 10 (2) (iv). 
“The business” referred to means “any 
particular business of which the profits and 
gains are being computed.” Lower down 
comes another allowance, viz.,in respect of. 
depreciation of such buildings, machinery, 
plant or furniture being the property of 
the assesses. Section 10 (2) (6) and proviso 


-(b)to that clause enacts that “where full 


effect cannot be given to any such allowance 
in any year owing to their being no profits 
or gains chargeable for that year, or owing. 
-to the profits or gains chargeable 
being less than the allowance, the 
allowance or part of the allowance to 
which effect has not been given,as the 
-case may be, shall be added to the amount 
of the allowance for depreciation for the fol- 
lowing year . <” Such buildings,machinery ` 
etc., used for the purposes of the particular. 
business of which the profits and gains are 
being computed ; and “no profits and gains". 
in the proviso similarly means “no profits. 
or gains of the particular business of which 
the financial results are being computed.” 


Reading those various provisions it seems 
to me:that tax is payable in respect ofthe. 
profits or gains of each separate 
business and that under’ sub-cl. (2) 
of that section such profits and gains, 
i. e, the profits and gains of each 
separate business, -have to be eom- 
puted separately. In computing the profits’ 
-of each business the allowance for deprecia- 
tion provided for by s.10 (2) (vi) should 
be allowed to the extent to which there 
are profits available in that business and 
the balance should be carried forward to 
the next year—proviso (b) tos. 10 (2) (vi). 
-As the motor business carried on by the 
firm, which I have found to bea distinct 
-business, made only a profit of Rs. 253, the 
firm was entitled under proviso (b) to s 
10 (2) (vi) to carry forward to the next 
year the depreciation claimed by them in 
respect of that business in excess of this 
profit; but they are not entitled to have 
-the excess set-off against the , profits of. 
their other businesses, The special prox 
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' vision in the Act to the effect that such 
excess depreciation should be carried for- 
ward to the next year shows that the excess 
is not aloss of profits or gains to which 
the principle of s. 24 applies. 

Mr, T.M. Krishnaswami Aiyar, for Messrs. 
M. Subbaroya Aiyar and T. P. Gopala- 
krishna Aiyar, for the Assessee. 

Mr. M. Patanjali Sastri, for the Commis- 
sioner of Income Tax, Madras. 

.SUDGMENT.—The question which 
the Commissioner refers to us is: 

"Whether where an assessee owns a 
number of businesses A, B, O and D.and 
“the profits and. gains of business A are 
insufficient to cover the full depreciation 
admissible under e. 10 (2) (vi) of the Act 
on the machinery, plant, etc., used for the 
purpose of that business, the exzess de- 

` preciation can be set cff against the profits 
and gains of the other businesses B, O 
andD?” i l 

.. The assessee is an unregistered firm carry- 
ing on the business of (1) grocery and 
rice, (2) money-lending, (3) Boda factory, (4) 
Tiec-mill, (5) foreign liquor shops, and (6) 
motor service. The profits of the last- 
named, the motor service, for the year to 
which the assessment relates, amounted 
only to Rs. 253, whereas the firm claimed 
-an allowance of Hs. 10,942 on account of 
depreciation. Under s. 10 (2) (vi) of the 
Act, in computing the profits or gains of 
„a business, allowance may be made, within 
certain prescribed limits, in respect of 
depreciation of buildings, machinery, etc., 
and the question we have to answer is 
‘whether, taking this case as an example 
of the general proposition addresssed to 


‘us, the allowance may be set against not 


only the small profit of Rs. 253 earned 
‘by the motor service but against the profits 
-earned by the other five businesses. 
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profits or gains received under another 
head. In other words, if the charge is any- 
one of those|named in s. 10, other than 
depreciation,|the question which the Com- 
missioner refers to us must, upon the” - 
plain terms of the Act, be answered in 
the affirmative. Itis said, however, that 
allowance for depreciation stands. upon a 
different footing from the other allowances, 
and, as an indication of this, our attention - 
is B directed fto prov. (b) under’ cl. (vi). 
of s. 10 (2). It laye down that: 4 

"Where full effect cannot be given to. 
any such allowance in any year owing to. 
there being ;no profits or gains charge- 
able for that; year, cr owing to the prcfits 


-or gains chargeabie being less than allow- 


ance, the allowance or part of the allow- 
ance to which effect has: not been given,: 
as the case|.may be, shall be added to. 
the amount: of the allowance: for de- 
preciation for the following year and deem- 
ed to be part of that allowance, or, if: 
there is no such allowance for that year, 
be deemed to be the allowance for that year;: 
and so on for succeeding years,” - . ^ 

Taking the words “profits or gains‘ 
chargeable for that year" to refer only to.. 
the profits ‘or gains of the business in: 
which the: depreciation occurs, it is con-: 
tended that! this proviso allows only one 
way of treating the charge; that so much - 
of it as cannot be ineutralised by profits: 
must not figure as an actual loss, but must 
be carried [forward .into the next year's. 
account. But neither from the language' 
used, nor from any general considerations 
arising from the nature of the chargeare 
we satisfied that this construction is correct, 
But for thé proviso, depreciation stands 
upon the same footing, and should, so far 
as any intention to the contrary appears, be 


. dealt with in the same way as the other. 


. charges enumerated in the section; and it: 


Section 10, which deals with the assess- 
ment of & business to tax, provides that 
the profits or gains shall be computed 
after making allowances in respect of 
charges classified into nine divisions, exam- 
ples of which are rent, cost of repairs, 
interest on borrowed capital, ete. .Admit- 
tedly, in respect of each of these charges 
except depreciation it is open to the asses- 
Bee toinclude the whole sum which he 
represents in his balance sheet, with the 
result, if may be, that minus balance or 

.loB8 on the business is shown. Then, if 
‘he has more than one businsss or even 
“more than one head-of income, as describ- 
ed in 8.6, heis entitled under e. 24, to set 
of the loss in the business, against any 


J 


is a well-known principle of construction^ 
[see West Derby Union v. Metropolitan; 
Life Assurance Society. (2)] that a proviso: 
should not; by mere implication withdraw. 
any part of what the main provision has- 
given. We! do not think, therefore, that- 
upon the terms of the section an assessee is: 
precluded from adding the whole charge for: 
depreciation to his other business charges, 
even though the result is to show a: 
loss, and then claiming under s. 24 to; 
set off the !.loss against profit from other 
source. Nor .have we been shown that 


there is anything in the nature of thia 


(2) (1897).A.,0, 6471566 L, J. Oh. 726; 7T L.T, 284; 
61J. P, 820 |. 
| 


| 
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YBLLAMM V. SUBYANARAYANAMURTHY, 


‘allowance for. depreciation to render such - 


-&:course inadmissible. The learned :Advo- 
mate for the:Orown: argues. that itis not a 


‘business. expense or loss, but. rather a :- 


Sum set apart: to make good a loss of capi- 
tal.. There is an observation in 
Spanish Prospecting Co. (3) that depreciation 
is.a business.loss. That, however, was not 


&nincome-tax case, and no doubt. there may. 


. be a business loss of capital as well as of 
profits. We do not propose to pursue this 
- line of inquiry further, as we have heard 
nothingin any sense conclusive upon the 
point. . But it may be observed that a 
close analogy exists between money spent 


upon repairs to buildings, machinery, etc, - 


and money set apart in respect of de- 


preciation of such things, and that so far . 


as wecan discover there is no reason to 
treat differently the allowances in respect 
of these two classes- of expenditure. | 

^" We' have dealt with the question on the 
„footing that the words‘ business" and “any 


“business” occurring in s. 10 (1) relate only- 


-to the business in .which the. depreciation 
;Occurred—in. this.case the motor service. 
If, however, we construe ‘“‘any- business” as 
“meaning all the business. put together,” 
„which was the construction put upon. it 
-in. Commissioner of Income-Tax, Madras v. 
“Arunachellam Chettiar (4), then in prov. 
. (b) “profits or gains" will mean the aggregate 
“profits or gains of. all the. businesses to- 
‘gether , and we need look no further for 
‘an answer to the question proposed to us. 
. This construction has been adopted in 
a case recently decided by the Lahore 
:High Court [Kram Ilahi Muhammad Shafi v. 
“Chief Commissioner, Income-Tax, Delhi (5)| 
where the same question arosé in a slightly 
more extreme form and was decided in the 
game manner. 

Our answer to the question referred. to a 
us is in the affirmative. The respondent 
will receive the costs of this application. 
-Vakil's fee Rs. 250. Deposit to be returned. 

V. N. V. Question answered 
Mr eur . inthe affirmative. 

(3) (1911) 1 Ch. 92; 80 L, J. Ch. 210; 103- L.. T, 609; 
.12 Manson 191; 55 S. J. 63; 27 T.. L. R. 76. i 
' (4) 77 Ind. Cas. 772; 47 M. 660; 46 M. L:J. 68; 19 L. 
P 125; (1994) M. W.N. 326; A. Y. R. 1924 Mad. 
.. (5) 116 Ind. Cas, 547; A. I. R. 1929 Lah, 556: 30 P. 
GR. 380; Ind. Rul. 1929 Lah. 531, 
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MADRAS HIGH COURT. 
OrvinL APPRAL No. 134 or 1924. 
March 6, 1929. 

Present :—Mr.J ustice Ramesam, 
and Mr. Justice Jackson. 
NITTALA YELLAMMA AND ANOTBER 

'^ —DEFENDANT8—ÀPPELLANTS 


l versus ] 
NITTALA SURYANARAYANAMURTHY 
AND OTHBRS—PLAINTIFES— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 35—Costs— 
Order against guardian, whether proper—Words “by 
whom" effect of. ; 
The words ‘by whom' in s. 35, Civil Procedure Coda, 
are wide enough to include next friends and guar 
dians of minor plaintiffs and defendants, so as to 
enable a Court to direct the guardian of a minor 
defendant ina suit to pay costs personally. 


Where the guardian of a minor fabricated a Wilk 
and put it forward in a suit for his own ulterior 


" Held, that it was a proper order to direct the guar- 
dian personally to pay the costs of the suit. 

Appeal against a decree of the Sub-J udge, 
Rajahmundry, in Original Suit No. 68-of 
1919. 

The Advocate-General, and Mr, V. 
Govindarajachari, for the Appellants. 

Mr. V. Suryanarayana, for the Respond- 
ents. 
JUDGMENT.—Appellant No, 1 died 
without leaving any legal representatives. 
Her appeal abates. Respondents Nos. 1 
and 3 are entitled to recover the costs 
against her estate, if any. | | 

Appellant pressed his portion of the 
appeal that he was not party. to the suit 
and that he was only a guardian of de- 
fendant No. 1 and he ought not to be 
made liable for the costs of the plaintiffs, 
The appellant relies on Narasimha Raw v. 
Lakshmipati Rautl) a. decision. on Code 
of 1877, Now we have got.s. 235 of the. 
present Code which uses the words "by, 
whom" and we think these words are wide 
enough to include next friends. and: guar- 
dians of minor plaintiffe and defendants, 
Such a contention is consistent with the. 
requirements of justice and'with the rules. 
of English Law: see Morgan-v. Morgan (2). 
This seems to be the view taken: by Phillips: 
and.Devadoss, JJ., in Vemulapalli Krish- 
nayya v. Katragadda Ramayya (3), but we 
think that an order as to/costs can be 
made against a guardian ad litem even if 
he is not a. party to the suit. This is also 
the view taken in Goolam Hossein Noor. 


(1) 3 M. 363; 5 Ind.Jur.634. ^" — . ^ —- 
199; 11 Jur. (N. s.) 233; 5 N.R. 


(2) (1865) 12 L. T. 
-($) 110 Ind. Oaa.: 310; (1928) M. W, N 318; A. LR. 


C! coy. 3828 Mad. 590, 
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Mahomed v, Fatmabai (4). which appears 
to be & case on the Gode of 1882. 

It is also argued that defendant No, 1 
attained majority during the pendency of 
the suitin the lower Court (sometime in 
1921) and after she attained majority, he 
cannot beregarded a8 guardian. But all 
| parties were content to continue with the 
old state of things, i.e, the quondam 
. minor being continued to be represented 
.by the guardian. This ground fails. In 
the present case it was found that the guar- 
dian fabricated a Will and put it forward 
for his. own ulterior ends. Thereis no 
hesitation or doubt in the finding of the 
lower Court. There is no reason to inter- 
fere with the order. 

. . The defendant's appeal is dismissed with 
costs of respondents Nos. | and 3 payable 
-, on item No. 2 of valuation in the memo- 
randum of appeal. 
V, N. V. 


4) 85 301 Appeal dismissed, 


MADRAS HIGH COURT. 
LETTERS Patent APPEAL No. £8 or 1995. 
April 19, 1929, 
Present:—Sir Coutts-Trotter, Kr., Chief 
Justice and Mr. Justice Wallace. 
TAVVA VENKATA SUBBA RAO—. 
APPELLANT 

versus l 
RANGA LAKSHMIKANTAMMA. AND 


. OTHERS — RESPONDENTS. 

Hindu Law—Joint Hindu | family—8Self-acquired 
property, whether father can dispose of, by Will. 

In a Hindu joint family, the father is: competent 
to dispose of his self-acquired property by Will. 

Alami v. Komu (1) and Achutan Nayar v. Cheriotti 
Nayar (2), followed. 


Letters Patent Appeal against the 
judgment of Mr. Justice Madhavan Nair, 
in Second Appeal No, 144 of 1922. 

Messrs. G. Lakshmanna and P.Satyanara- 
- yana, for the Appellant. 

Mr. L. S. Veeraraghava Iyer, for the Res- 
pondents. 
|: JUDGMENT.—The point of law raised 
_in this Letters Patent Appeal against the 
decision of Madhavan Nair, J., in Second 
Appeal No. 144 of 1922, is a contention 
that, in a Hindu joint family, the father 
cannot dispose of his self-acquired pro- 
perty by Will. No authority was cited 
before us for this contention. It is op- 
posed to Mayne's exposition’ of Hindu 


YENUMULA AKKANNA v. SRIBANGADAJA BHATTAR, 


v. Pulukaruppa Thevan (5), doubted 
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Law: see paras, 276 and 417 of Mayne's 
Hindu Law, |9th Edition and to the princi- 
ples underlying Alami v. Kemu (1) and 
Achutan Nayar v. Cheriotti Nayar (2). It 
is not shown, 'that the learned Judge has 
committed any error of law. We, therefore, 
dismiss this appeal with costs. 

| Appeal dismissed. 


= 


MADRAS HIGH COURT. 
CIVIL REVISION Partition No. 984 or 1929. 
November 22, 1929. 
Present: —Mr. Justice Jackson. 
YENUMULA AKKANNA AND ANOTHER— 
| PETITIONERS 
l versus 
SRIRANGARAJA BHATTAR AND ANOTHER 
|: |{— RESPONDENTS. 

Hindu Law—Suit for partition on behalf of 
minor plaintiff on footing of prior division of status 
—-Court, whether competent to refuse partition—Uni- 
lateral intention] ‘to divide, expression of, on behalf of 
minor, whether valid. 

In respectof division of status by unilateral in- 
tention to divide! there is no distinction between 
minors and adults. It is, therefore, competent to the 
guardian of a minor member joint Hindu family, to ex- 
press an effective intention to divide where itis not 
against the minor's interests. [p. 808, col. 2.] 

A Court, when|applied to for partition on behalf 
ofa minor ina joint Hindu family, has a discretion 
whether to orderjit or not, but where the guardian 
declares there has been partition and prays for al- 
lotment by metes and bounds, the Court cannot 
treat the partition in suspense and hold the severance 
ofthe minor as void, [p. 807, col. 2.] 

Soundararajam|v. Arunachalam Chetty (4), Chelimi 
Chetty v. Subbonna (1) and Krishnaswami Thevan 


Krishna Lal Jha v. Nandeshwar Jha (6), approv- 


ed. | 

Petition under s. 115 of Act V of 1908 to 
revise an orderof the Oourt of the Sub- 
ordinate Judge, Guntur, dated the 25th 
April, 1929. : 

Mr. Satyanarayana Rao, for the Petition- 
ers. | 

Messrs. B. Govindarajachari and T. M. 
Raghavachari,|tor the Respondents. 

JUDGMENT.—In the partition suit 
out of which this petition arises, there is 
a grandfather!plaintiff, a son who remains 
ex parteand two grandsons, the elder is 
ex parte, sand'the younger who filed a 
written statement claiming one-fourth share 
in consonance with the plaint, has died. In 
appointing his legal representative the 
learned Sub-Judge has held that there was 
severance in status at least from the date 


of filing the suit, and, therefore, the proper 
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legal representative is the boy's mother, 
Defendants Nos. 11 and 12 seek to set aside 
this order, on the ground that in the case 
of a minor there can be no severance until 
the decree is passed. | 

The point is not material, but I think the 
learned Judge should have said from date of 
the written statement of the minor defendant. 
Possibly, in certain circumstances the grand- 
father might have disrupted the family by 
his own authority, but the present plaint 
does rot amount to suchanact. The pro- 
per view upon which the argument must 
proceed, is that the minor's written state- 
ment is tantamount to a plaint. 

The petitioners rely upon Chelimi Chetty 
v. Subbanna (|), where it is held that in 
a sult for partition instituted on behalf of 
a minor the filing of the plaint can effect no 
severance because it has been laid down 
that it depends upon the discretion of the 
Court whether to make a decree for parti- 
tion or not, and it would follow prima facie 
that the matter does not depend upon the 
option of the person acting on behalfof the 
Ininor, 

As authorities for the proposition that it 
depends upon the discretion of the Court, 
Bachoo v. Mankorebai (2) and Kamakshi 
Ammal v. Chidambara Reddi (3) are cited. 

In the Madras case it was held that a 
minor can sue for partition, and the cause 
of action need not necessarily be the 
malversation of the defendants, But a suit 
will not lie unless there is something clear- 
ly indicating that the interests of the minor 
will be advanced by partition and the Court 
might of its own motion require to be 
satisfied that the suit was reallv for the 
minor's benefit and generally so great a 
change in the condition of & minor as a 
partition operates ought not to be allowed 
to take placa unless it is clearly for his 
benefit that it should be so. 

In the Bombay case the trial Judge on 
‘the Original Side refused to3 exercise his 
discretion in ordering a partition, and both 
the Appellate Bench and the Judicial Oom- 
mittee approved his action. 


In both these cases the question is, what 
action should the Court take when it is 
asked to effect a partition of a minor from 
the joint family. The question whether a 
minor through his guardian can himself 


(1) 42 Ind. Cas. 860; 41 M. 442; (1917) M. W. N. 792; 
22 M, L. T. 432; 34 M. L. J. 213. 

(2) 3 B. 373; 9 Bom. L. R. 646; 11 O. W. N. 769; 6 O. 
L.J.1; 17 M. L. J. 343; 2 M. L. T. £295; 341.A, 107 
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effect the severance, and then merely apply 
for allotment of his share by Court decree 
was not under consideration. No doubt, 
these cases lay down that & Court when 
applied to for partition on behalf of & minor 
has a discretion whether to order it or not 
but these cases do not lay down that the 
application must be made to the Oourt, or 
that the person acting on behalf of the 
minor cannot effect severance without the 
Court's intervention. In the case of an 
adult and minor alike there must bea definite 
and unambiguous indication of intention to 
separate. If the guardian without such 
definite indication confines himself to pray- 
ing for partition, the Court will insist upon. 
being satisfied that it is for the minor's 
benefit; but if the g,arjian declares that 
there has been partition, and merely prays 
for allotment, can the Court then hold the 
partition in suspense? That is the ques- 
tion and I see no prima facieinference from 
these two authorities that the guardian has 
no option; a point which was never consider- 
ed in either case If there was a clear state- 
ment of law that in the case of a minor the 
Court has power to say whether there shall 
bea division or not, this question would 
present no difficulty; but such a clear 
statement has not been brought to my 
notice, The Court has power to say, 
no doubt, that it will not of itself order & 
minor's partition but where has it .been 
given the power to say that the minor 
through his guardian cannot effeot sever- 
ance without resort to the Court? 
Assuming that & Oourt is vested with no 

particular power in this respect, it remains 
to consider whether upon general grounds 
a Court can treat as void the severance of 
a minor by this guardian. It seems so be 
held in Chelimi Chetty v. Subbanna (1). 
that as the severance depends upon the 
volition of the individual co-parcener, there 
can be no severance by a minor who is 
incapable of volition. That resolves itself 
into the question how far the minor's 
guardian can exercise volition on his 
behalf, a point not discussed in the ruling 
beyond stating that a guardian who so acted 
might cause great hardship and inconveni- 
ence. I do not think it can be said that’ 
in a matter of volition nothing can be done 
till the minor comes of age. If that were 
so, and if to claim partition were peculiarly 
and essentially the right of the adult, it is 
difficult to see how the Court ‘could. inter- 
fere any more than the guardian because 


.the- Court in- this matter only" acts as a 


super guardian. But once it is assumed 


808. 


that the Court may act for the minor and 
vieariously exercise his volition, there is 
nothing in logic to prevent the guardian 
doing the same. It would be idle for a 
single Judge so’ closely to examine the 


decision of the Bench in Chelimi Chetty v.. 


Subbanna (1) were it for the circumstance 
that, at least'/by implication, its authority 
is considerably shaken by other rulings. 
As candidly admitted in the case itself it 
runs directly counter to the general effect 
of the Full Bench ruling in Soundararajam 
v. Arunachalam Chetty (4). ''herea minor 
gued by his next friend for partition and 
ib was held that the presentation of the 
plaint effected severance. The case is dis- 
tinguished in'Chelimi Chetty v. Subbanna 
(1) becanse the question whether a minor's 
guardian could effect severance was never 
raised; but, on the other hand, it may be 
said that what a Full Bench takes for 
granted in law, cannot be lightly brushed 
aside. The learned Judges have written 
most copious judgments on a point which 
had already béen ‘settled by the Privy 
Council, and there. is no doubt that they 
explored every feature of the case. Sesha- 
giri Iyer, J., states in terms that if the 
questions were not concluded by the 
Privy Council he would. have found’ the 
other way, and itis difficult to suppose in 


those circumstances that if the plaintiff's 


being a minor distinguished the case, his 
Lordship would have overlooked so obvious 
a point. | M. i 

In Krishnaswami Thevan v. Pulukaruppa 
Thevan (9) there is no doubt astrong 
affirmation of Chelvmi Chetty v. Subbanna 
(1). "The learned Judges were perfectly 
Tight." “There is no reason to doubt the 
‘soundness of the decision:” Yet the con- 
‘lusion in this latter case is that the minor 
has a divided share from the date of the 
suit. It wasa case of aminor suing for parti- 
tion and a brother being born in the course 
‘of the suit. It is held that the analogy of 
an alienation is applicable; just as the 
alienee takes his share as from the date of 
his alienation and not from the date of the 
decree so too does the minor take his share 
from the date of his plaint. “On the date 
-when the plaintiff filed his suit he was 
éntitled to a half share and supposing 
several membersare added to the family 
during the pendency of the suit is it reagon- 
able to hold that the plaintiff should be 


- (4) 33 Ind. Oas. 858; 39 M. 136; (1916) 1 M. W. N. 3I: 
29 M. L. J. 793; 2 L. W. 1247; iM ^ T. 552. S bn 

(8) 88 Ind. «Das. 424; 48 M. 465; 48 M. L. J. 354; 21 E 
W. 657; A. I. R: 1925 Mad. 717... 
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deprived of his share?" An alienee gets 
his share from the date of the alienation, 


‘because the alienation is an accomplished 


fact, and not amere ground of claim; and 


if that analogy applies, it would seem that 


the plaint must also be regarded as an 
accomplished fact of severance. And if on the 
date. of plaint the minor is entitled to a 
half share in the sense that it was his 
separate property and not to be shared with 
any afterborn brother then for all practical 
purposes his plaint has effected a severance. 
Unless there is an actual severance it is 
difficult to see how the minor plaintiff can 
have a right to exclude the afterborn. 
Courts carry their decrees back to the date 
of the plaint, when upon that date the 


plaintif had a present right; and if in fact 


there is no severance until the date of the 
decree, it would be hard to justify the exclu- 
sion of the afterborn by any rule of equity. 
They too might appeal to reason, and ask, ' 
in the words of this judgment, if there is 
no severance at the time of the plaint is it 
reasonable that we should be deprived of 


-our sShare?: The short way out of this diff- 


culty is to make no distinction between 
minors and adultsin respect of this matter 
of unilateral severance; the course adopted 
by the Full Bench in Soundararajam v. 
Arunchalam Chetty (4) and in terms by the 
Patna High Court in Krishna Lal Jha v. 
NandeshwarJha (6): “Weare unableto accede 
to the proposition that under Hindu Law 
a minor cannot express either himself or 
through his guardian an intention to do that 
which is clearly not against his own interest.” 
It must be observed, however, that  Chelimi 
Chetty v. Subbanna (1) was never brought 
to the notice of that Court, and this ruling 


is dissented from in Krishnaswami Thevan 


v. Pulukaruppa Thevan (5). ~ 

The conclusion to which this examination 
of the authorities points is that the law is 
by means so clear that the learned Sub- 
ordinate Judge can be said to have acted 
with the material irregularity in finding 
that there was severance of status from the 
date of the suit, which is the assumption in 
Soundararajam v. Arunachalam Chetty (4) 
and, in my opinion, the logical effect of 
Krishnaswamt. Thevan v. Pulukaruppa 
Thevan. (5).- Of course, if ultimately he 
decrees partition, Krishnaswami Thevan v. 
Pulukaruppa Thevan (5) will be direct 
authority for dating the severance from the 
plaint ; and if he does not decree partition, 
the present petitioners. will not be affected, . 


-— 


(6) 44 Ind. Oas. 140; £ P.L, J, 38. at p. 48, + 
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Auchow, if necessary this question will be to pay: under s.250 of the Oriminal Pro- 
fully considered in the trial itself. The . cedure Oode Rs. 100 by way of compensa- 
learned Subordinate Judge states that his -tion to the. accused as, in - his. opinion, : ‘the 
order appointing the legal representative is - complaint was false and vexatious. . 

not res judicata i in regard to the actual issues -.- Two points are taken in his petition, vi. " 
of the suit, and there he is right. -The . «(1) that the appellate Magistrate acted 
matter has been decided by him almost - without . jurisdietion in. taking further 
summarily with no reference to authority, »evidenes purporting.ío.act under s, 428 of 
and cannot be said to have been substantiel- : “the -Oriminal Procedure -Code, because, 


‘ .ly.in issue. according to theappellant's Advocate, the 
The petition for the abure reasons is dis- “appeal was not. one under Chap. KAKI of 

` missed with costs. , the Oriminal Procedure Code -to which 
Y. N. V. | Petition dismissed. -alone s. 428 applies and (2) that the appel- 


- late Magistrate. acted illegally in omitting 
-to record reasons for ‘taking further evi- 
2428. as he was required to do: under 
B 

. Asto the firat objection relianoe i is placed 
;.-upon the decision of Mr. Justice Devadoss 
in Sami Vannia Nainar v. Periaswami 





. MADRAS HIGH COURT. . Naidu (1) in which that learned Judge held 
|” OngruINAL Revision Oase No. 156 oF 1929. | «nat E appeal under s. 476-B, Criminal 
ORIMINAL Revision PETITION No. 135 .- Procedure Code, the Appellate Court has no 

or 1929. jurisdiction to take. additional- evidence 

October 25,1929.  : : whether the party objected to the-reception 

Present:—Sir Horace Owen Compton. -of such evidence -or. not. I. do.not think 

< Beasley, en * Du: Mr. Justice . E the . apicis i applicable to this case. 
e ground of that decision was that an 

V; BEEMIAH NAIDU—Peritionge -appeal under s. 476-B of the Criminal 
versus . Procedure Oode was. not one under Chap, 


“ABDUL WAHAB SAHIB— RESPONDENT. XXXI of that Code.. That 


decision .was 
Criminal Procedure Code (Act V of 1898), ss. 250, "ue ee 
407, 428, 587—Appeal by. complainant against order itself based upon an earlier decision in 


directing payment of compensation—Power of Court - :In re Krishna Reddy (2) to the same effect, 
.to take additional evidence—Omission to record The reaeon of that decisionis seen from 
' redsons—Validity of proceedings. theterms of s. 476-B itself which. says 


An appeal from an order directing acomplainant , 
-to pay compensation tothe accused under s. 250,* that any person on whose. application 


Criminal Procedure Code, is an appeal under Chap. “8 Court bas refused. to make a complaint 
XXXI ofthe Code DAE messing Y s. s of -unders.476 or against. whom such a com- 
the Oode and in an appeal from such an order the Ap- ..plaint has been mada may appeal to the 
ellate Court has power to take additional evidence. . . : 
z Sami Vannia Nainar v. Periaswewi Naidu (1),: -Court to which such Court 18 subordinate. 
- distinguished. Upon the terms of that section it is clear 
Omission to record reasons for admitting additional thatnot only the right of appeal but the 
evidence does not invalidate the’ proceedings, where . forum to which the appeal should be pre- 
no failure of justice has been caused by such omission. ferred are clearly prescribed. ‘That section 


*. Petition under ss. 435 and 439 of the ~ 
isin. other words self-sufficient and any 
: Oode of Criminal Procedure, 1898, to revise appeal under that section is not one under 


- the judgment dated the 13th August, 1928, of 
‘tthe Court of the Sub-Divisional, First Class -Ohap. XXXI. y DB a that is 
‘Magistrate, Ohittoor, in Oriminal Appeal 20680. Section 250 (3) says that a.complain- 
27 : pp ant or informant who has been ordered by a 


" No, 18 of 1928. 
: —- Magistrate of the second or third class to 
Mr g Nagaraja Tuer, tor the dr Pull pay compensation or hae beon so ordered by 
Procaedtor for ho O owi. any other Magistrate to pay compensation 
exceeding Rs. 50 may appeal from those 
ORDER.—This is.a petition to revise orders asif such complainant or informant 
the order ofthe Sub-Divisional Magistrate had been convicted on a trial held by such 
of ` Chittoor TE the s him (1)108 Ind. Cas. 688; 51 M. 608; (1998) M. N, 

from an order of the Stationary Sub. Magis- Hur ap 

trate of Ohittoor whereby the petitioner n re Rr - p NM dua SEMI 


who was the complainant in a..case of ` (3)5 Ind. Cas. 881; 33 M. 90; 7 M. L, T. 128; 20 M, 
assault before that Magistrate: was ordered L, J.102; 11 Cr. L. J, 280, 
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Magistrate. Now, -it is contended on those 
words that the appeal is under that section 
on ‘the analogy of the decision above 
referred to. But the analogy is not com- 
plete because all that s. -250 (3) says 
‘is thata complainant against whom an 


order for compensation is made is, so far as : 


the right to appeal is concerned, put on the 
same footing as if he had been convicted 
and sentenced to pay a fine, by that Magis- 
trate. To find out t^ w uat Court the appeal 
‘is to be filed, we have to resort to the 
- general Chapter on appeals and that is 
Ohap. XXXI, and the section applicable to 
this case is s, 407. It follows, therefore, that 
it is incomplete to say that an appeal from 
anorder unders. 250 is an appeal under 
‘that section; for, to make the statement 
complete it must be said that the appeal is 
by virtue of ss. 250 and 407. I am, therefore, 
ofthe opinion that this particular appeal 
was none-the-less under Qhap. XXXI of the 
Criminal Procedure Code because the right 
of appeal was generally conferred by an 
earlier section not within that. Chapter. If 
the appeal was in the terms of s. 428 “under 
this Chapter”, al) the powers: conferred by 
that section were immediately attracted to 
this appeal and the Sub-Divisional Magis- 
trate had ample powerto take additional 
evidence. That disposes of the first conten- 
‘tion. 
The second objection is also not support- 
able. It is, no doubt, the case that the Sub- 
‘Divisional Magistrate omitted to record 
reasons as he ought to have done when he 
thought it necessary to take further evidence 
-but that by no means invalidates his pro- 
ceedings, because by s. 537 of the Criminal 
Procedure Codean omission of that character 
‘will invalidate the proceedings only if the 
omission has occasioned & failure of justice. 
There is nothing toshow that any failure of 
justice was caused in this case by the omis- 
- sion to record reasons by the Sub-Divisional 
Magistrate. 
Both the objections inthis petition, there- 
fore, fail and the petition must be dis- 
missed. 


Y. N. V. Petition dismissed. | 
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MADRAS HIGH COURT. 
. BzEcoND Oivir APPsAL No. 1032 of 1926. 
November 7, 1929. 
Present:—Mr. Justice Anantakrishna 


Iyer. 
MADAMMAL AND anotTiBR—PLai NTIFFS 
— APPELLANTS 
versus 
DEVAYYA—DRFEND:NT—RES8PONDENT. 


Will—Construction—Clause providing for enjoyment 
by devisee om death of testator and wife—Right to 
possession during widow's lifetime—Nature of estate 
taken by devieee. 

A Hindu testator, after reciting that he -had no 
male heirs, and that he had beén maintaining D for 
some years and looking after him as his own son, and 
after reciting that .his grand daughter had been 
given in marriage to him, proceeded to state as fol- 
lows :—‘‘As I am now 60 years ofage, you and my 
granddaughter also should maintain me, my wife 
and my daughter-in-law during our lifetime and 
act up to whatwe orderyou todo. After our death 
you yourselves should perform our obsequies ete., 
and enjoy all the under-mentioned properties belong- 
ing tous with absolute rights with power to dispose 
of them by way of gift, sale etc:" 

Held, that on the death of the testator, D was not 
entitled to present possession and management of the 
same as of right, with a mere obligation to maintain 
the wife and daughter-in-law but the widow and 
the daughter-in-law were each entitled to a life- 
interest in the properties and thougha vested inter- 
est wascreated in favour of D hisright to posses- 
sion was postponed till afterthe death of both the 
widow and daughter-in-law. 

Bilaso v. Munni Lal (1) and Den v. Trout (3), relied. 
on. 

An estate for life-can be created by necessary im- 


' plication. 


Second appeal against a decree of the 
Court of the Subordinate Judge of 
Coimbatore in Appeal Suit No. 96 of 1925. 
i Mr. C. S. Venkatachariar, for the Appel- 
ants, 
. Messrs. T. R. Ramachandra Iyer and S. R. 
Dikshit, for the Respondent . 4 

JUDGMENT.—One Deviah : Gowda : 
executed a Will, Ex. I, dated 3rd July, 
1907. He left behind him his widow 
(Madammal the Ist plaintiff) and his 
daughter-in-law (named Bowrammal the 
2nd plaintiff in the suit), The plaintiffs’, 
suit was for a permanent injunction res- 
training the defendant from entering on 
the plaint properties and for other 
consequential reliefs. The defendant is 
the husband of Madammal, the daugther of 
the deceased son of Deviah Gowda and he 
claims right to possession, under Ex. I. 
The question turnson the construction of 
Ex. I. The first Court decided the suit in 
favour of the plaintifis adopting substantial- 
ly the construction put upon it by the 
plaintiffs. But the lower Appellate Court 
dismissed’ the suit adopting substantially 
-the - construction -contended-for by the-de- 
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fendant. Hence thissecond appeal by the 
plaintiffs, 

The document is not very happily worded, 
and [ have to make the very best I can out 
ofthe same. But having carefully con- 
sidered the terms of the document, I have 

“come to the conclusion that the testator 
gave the defendant a vested interest in the 
properties, but the right of possession 


has been postponed till after the death of. 


the testator’s widow and the testator's 
daughter-in-law (1st and ?nd plaintiffs) 
The testator, after reciting that he had no 
male heirs, and that he had been main- 
taining the defendant for the past four or 
five years and looking after him as bis own 
son, and after reciting that his grand- 
daughter had been given in marriage to 
the defendant, proceeded to state as follows: 
“As Iam now 60 years of age, you and my 
granddaughter also should maintain me, 
my wife Madamma and my daughter-in-law 
Bowramma, during our lifetime and act up 
to what we order you to do. After our 
death you yourselves should perform our 
_obsequies etc., and enjoy all the under-men- 
tioned properties belonging to us with ab- 
solute rights with power to dispose of them 
by way of gift, sale, etc." The question is 
whether under the terms of this document 
the defendant would be entitled to present 
possession and management of the same as 
of right,—being only under an obligation to 
maintain the plaintiffs in a fair and proper 
manner—or whether the Will, on a proper 
construction, supports thecontention of the 
plaintifs namely, that after the testator's 
death, his widow and the daughter-in-law 
should have each alife-interest in the pro- 
pertiés, and that, though the defendant was 
to have a vested interest in the property, 
the defendant should have possession and 
. enjoyment only after the death of those 
persons. 

It was argued by the learned Advocate 
for the respondent that in the absence of 
, proper words in the Will giving the daugh- 
ter-in-law a life-estate, the Courts would 
not be inclined to adopt such a construc- 
tion. ButIam met with some difficulties 


in accepting the contention urged on behalf : 


of the defendant. If the defendant's con- 
tention be accepted, I think I will not 


be giving proper effect to the words“ Engal 


anumathiyin peril", Further, there are these 
further worde:—''after our death, you 
yourselves should perform our obsequies 
etc., and enjoy all the under-mentioned pro- 
perties belonging to us with absolute 
right". No particular rate of allowance 
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has been specified in the document. Ac- 
cording to the defendant's contention, both 
the widow and the daughter-in-law would 
be practically left to the mercy of the 
defendant. As I said, the document is 
rather difficult to construe. If possible, one 
should like to avoid intestacy in the con- 
struction of Wills, The words in the Will in 
question, in my opinion, givea vested in- 
terest in the properties in favour of the 
defendent but postpones his right to pos- 
session till after the death of both the 
plaintiffs. Such a construction of similar 
documents has been held to be proper in 
cases to which my attention was drawn by 
the learnrd Advocate for the appellants. In 
Bilaso v. Munni Lal (1) a document with 
similar terms was construed in the way 
that I construe the document Ex.I, That 
estate for lifecould becreated by a neces- 
sary implication has been laid down in the 
case reported as Srinivasa Seshacharlu v. 
Seshamma, (2) and also in the English case 
in Den v. Trout (3). But after all, no other 
document would practically be of any real 
use to me in construing this particular 
document. This document has been draft- 
ed evidently without any legal advice. 
Oonsequently, I could not straightaway 
import into the construction of this docu- 
ment any.settled principles of conveyancing, 
But at the same time, I must remember the 
principles laid down in these cases, and 
after giving the best construction that I 
can, I have come to the conclusion that the 
defendant is not entitled to possession 
before the death of plaintiffs Nos. 1 and 2. 
Both the lower Courts have found that the 
plaintiffs are in possession of the properties 
and that being so, an injunction will be. 
issued restraining the defendant from enter- 
ing on the properties. 

There is a statement in the plaint that, 
even after the death of the plaintiffs, the 
defendant would not be entitled to the 
properties, That isnot a matter for ad- 
judication in the present suit. 

In my view, the decree of the lower 
Appellate Oourt is not sustainable,and I 
therefore, reverse the judgment of the lower 
Appellate Court, and restore that of the first 
Oourt with costs here and inthe lower 
Appellate Court. 

VAN. V. v. Appeal allowed. 


(1) 11 Ind, Cas. 516; 33 A. 558; 8 A. L. J. 577. 
(2) 47 Ind. ‘Cas. 758; 34 M. L. J. 479 at p. 485, 
(3) (1812) 104 E. R. 893; 15 East 394. 
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MADRAS HIGH COURT. 
, BRCOND OivinL APPEaL No. 250 or 1920, 
1N : October 7, 1929. 
| Present: -—Mr. Justice Anantakrishna Iyer. 
LAKKARAJ U AN ee O— APPELLANT 


ot YE LLAMBAJ U "VEI NKATASUBBA : 
->` RAO AND ANOTBER—HRRSPONBENTS. | 

‘Hindu Law—Widow—Alienation for purpose of 
maintenance of daughter's son, whether legal. 

. Under the. Hindu Law, a widow isnot entitled to 
&lienate any portion of her husband's estate for the 
purpose of the maintenance, education, wpanayanam 
, and marriage of her daughter's son when his fathér 
has sufficient property to meet these ae himself, 
[p. 816, cols. 1&2] 

” [Oase law discussed]. 

Second appeal against & decree of the 
Court of the Additional Subordinate Judge 
‘of Bapatla, in A.S. No. 89. of 1925. 

i ` Mr. G. Lakshmanna, for the Appellant. 

“Mr. P. Satyanarayana Rao, for the Res- 
ponents. 

 JUDGMENT.- The lands desc ribsd i in 
the plaint belonged to the last male holder 
Lakshmayya, who died about 20 years prior 


to the suit, leaving his widow the second. 


‘defendant, ‘and a daughter Subbamma, the 
mother of the plaintiff andthe 3rd defend- 
‘ant: On Lakshmayya's death the 2nd de- 
fendant inherited the ‘property. .The 
‘daughter of the 2nd defendant’ (the mother 
‘of the plaintiff and the 3rd defendant) 
died a year after Lakshnayya's death. 
‘The plaintiff and the 3rd defend- 
ant 88 the daughter's sons of the 
late Lakshmayya are the nearest rever- 
sioners to the estate of Lakshmayya. 
On 20th November, 1918, the 2nd defendant 
sold the suit properties to the lst defend- 
ant forsRe. 1,500; the chief item of debt in- 
curred by the 2nd defendant to discharge 
which she sold the properties to the Ist de- 
fendant was thus described in the sale- 
deed :—'' Rs. 885-1-8, being the debt con- 


tracted by me and by my eldest grandson . 


Suryapragasa Rao (3rd defendant) for our 
family expenses and for the upanayanam 
and the marriage of Ananda Rao (the plain- 
tiff) one of my daughter's sons, under my 
protection.” The plaintiff was a minor at 
the time of the sale and he instituted the 
present suit on 22nd September, 1922, fora 
declaration that the sale-deed would not 
in any way affect his reversionary right in 
the property.. 

Defendants Nos. 2 and 3 did not appear. 
The 1st; defendant, the alienee, pleaded that 
the sale was made for -legal necessity and 
was binding on the plaintiff, that the plaint- 
iff and the third defendant were under the 
protection of the 2nd defendant, and that 
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the plaintiff was even at the time of the suit: 
living with the second defendant. He con-. 
tended thatthe property was sold to him by 
the 2nd defendant for discharging the. 
debts incurred by her for the maintenance, 
education, upanayanam and. marriage. 


" expenses of the plaintiff and that the plaintiff 
<qually with the 3rd defendant was a 


from questioning the same. 

Both the lower Courts came to the con- 
clusion that the debts incurred by the 2nd. 
defendant for the discharge of which the 
properties were sold to the Ist defendant 


‘were incurred by the 2nd defendant for. 


the maintenance education, wpanayanam. 
and marriage expenses of the plaintiff, that. 


after the death of the plaintiff's mo- 


ther, (which event took place about one year, 
after the death ofthe2nd defendant’s hus-. 
band) the plaintiff and the 3rd defendant: 
were living with the Znd defendant and. 
were being maintained by her. The plaint- 
iff’s allegation that theamounts were spent 
for debts contracted by the 3rd defendant 
in connection with his gambling and other 
vices, was not proved. In these circumst- 
ances, the first Court decreed the suit in 
plaintiff's favour, holding that the daugh- 


_ter’s son had no legal claim for maintenance 


etc., from the estate left by their maternal 


‘grandfather and that the widow was not 


justified in alienating the properties for 
meeting the upanayanam and marriage ex- 
penses of the plaintiff. On the appeal pre- 
ferred by the 1st defendant, the learned Ad- 
ditional Subordinate Judge of Bapatla re- 
versed the Munsif's decision and dismissed. 
the plaintiff's suit. As already remarked, 

the lower Appellate Court also held that. 
the substantial portion of the debts incur- 
red by the 2nd defendant to discharge. 
which shesold the properties to the Ist de- 


fendant, was incurred for the maintenance, 


upanayanam and marriage expenses of the. 
plaintiff, and it agreed with the trial Court 
in that respect. The trial Court specifically 
remarked that the estate left by the last male* 
holder (20 acres of land at Battibrolu and 13 
acres at Chemudubad) yielded much more. 
than was necessary for the maintenance 
etc.,of the 2nd defendant. Unless, there- 
fore, the widow was justified under Hindu, 
Law in incurring debts for the maintenance, 
education, upanayanam and marriage ex- 
penses of daughter's sons, she could not, 
validly sell lands forming part of the corpus 
of the estate. She is, of course, complete. 


"master of the income from the lands form- 


ing the estate and could utilise the same as. 


ghe pleased and for any purpose she liked,. 
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But the question is whether she could le-. 
gally sella portion of the estate for such 
purposesas are proved in this ease, and. 
whether the sale would be binding on the 
ultimate reversioners. E ie 

The learned Subordinate Judge relied on.. 
the decision reported as Chumun .Lall v.. 
Lala Ganput Lall (1), and Rustam Singh vi 
Moti Singh. (2) and Baijnath Rai v. Mangla 
Prasad Narayan: Sahi (3) in support of 
his view that the alienation was binding on. 
thereversioners. I regret, I am unable to: 
agree with him. In Chumun Lall v. Lala 
Ganput Lall (1) the facts of the case do not 
fully appear inthe report, The only sent-. 
-ence relied on is that at page 53* “we fail to. 
see how the Munsif’s grounds are imagi- 
nary, for he proceeds on grounds admitted. 
by the Hindu Law to be grounds of neces- 
Bity for such alienations, namely, the shradh 
of the widow's husband, the marriage of his 
daughter, the maintenance of his grandsons 
and the payments of the husband's debts. 
All these grounds are acknowledged by the’ 
Hindu Law as legitimate causes for rais- 
ing money by a widow, and they have been. 
found to be proved by the first Court." We: 
&re now concerned only with the question: 
of maintenance of the grandsons of the 
last male holder, and we are not cone, 
cerned here with the other grounds of neces-- 
sity mentioned by the learned Judges. No: 
authority is quoted in support of the pro-: 
position is so far as the maintenance of; 
grandsons is concerned as a justifiable 
ground of necessity for such alienation.- 
Unless there be something peculiar in the. 
Bengal Law, I do not feel justified in accept- ` 
ing that case as an authority justifying the. 
sale in the case before me. In Rustam Singh. 
v. Moét Singh (2) it was held by the learned: 
Judges as follows ''Ordinarily, it is the 
duty of the father in a Hindu family to’ 
provide for his daughter's marriage; but: 
where the father was not possessed of suffi- 
cient means to do so, and the mother in 
order to raise money to meet the expenses: 
of the daughter's marriage, mortgaged pro- 
perty ofherown which had come to her: 
from her father, it was held that the mort-. 
gage was made for legal necessity and was 
8. valid mortgage". The only relevant por- 
tionis that contained at page 4757. “There. 
.can be no doubt that it was the father's 
duty in this instance .to get his daughter 
buit tool: METTE . The 


father was 
unable out of his resources to effect 
(16 W. R. 52. ` m 


(2) 18 A. 474; A. W. N. (1896) 155. a | 
- (34,90 Ind. Cas. 732; 5 Pat. 350; (1925) Pat. 271; 6 
Pali TMII AOL BSO10?0 Pab-l.. set ke xe 
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the marriage of his daughter, and there-: 
upon the mother of the girl was obliged to“ 
have recourse to the property that came’ 
from her father to her. There is no doubt: 


. of its being the pious duty of the father to 


effect the marriage, He was unable to do’ 
80 ; 80 under these circumstances. we think’ 
that the money, the consideration . of this! 
mortgage, was borrowed for necessary. pur-: 
poses, namely the marriage of the daughter.” 
It is enough for our purpose to .say that the^ 
case before me is not the case of the. mar:- 
riage of daughter's daughter. As there is . 
no discussion of the principle of lawon the 
point in the judgment, the same affords.no*^ 
help to me to dispose of the case before me," 
which is the case of maintenance, upanaya-. 
nam and marriage of a daughter’s-son. The 

case in Chudammal v. Nadamuni Naidu‘ 
(4) was a case exactly similar to the case: 
in Rustam. Singh v. Moti: Singh (2), ‘The: 
Court remarked that it was not.argued that: 
the case in Rustam Singh v. Moti! Singh (2) 
was not correctly decided. That also: was; 
a case of the marriage of a. daughter's: 
daughter which is not the case before’ me;? 
Ramcoomar Mitter v, Ichamoyidasi (5). re! 
lated to the marriage of a . (deceased) son'g4 
daughter. The statement in:the decision inz 
Baijnath Rai v. Mangla Prasad Narayan Sahii 
(3) referred to by the respondent is to this 
effect “ Under. Hindu. Law, the. liability: 
ofa woman who takes property either by: 
inheritance or survivorship, to maintain- 
whose maintenance, . was a: 
charge, upon it in the hands of the last! 
holder, is the same as that. of a man who? 
inherits or succeeds to property." In the- 
present ease it is not stated that the main»: 
tenance of the daughter's sonsfwas acharge: 
upon the estate in the hands of the last: 
male holder during the lifetime of the last’ 
maleholder. At.that time the daughter" 
and the daughter's sons were’ living with! 
the daughter's husband and not with. the: 
last male holder. No question of ‘depend: 
ent members’ or of. "maintenance being! 
a charge upon the estatein the hands of 


the last. male holder," therefore, arises‘ 


in the present case.. At. page 355* it. 
is mentioned that “ Ramasumaree Kuer^ 
would easily come within the description of 
such members as were -dependent on. the”. 
male.co-parceners when they were -alive,” 
The decision in Baijnath Rai v. Mangla 


Prasad Narayan Sahi (3) also does not, 


therefore, really help me in deciding the: 
present case. In Norton's Leading Cases on: 
Hindu Law, Vol. 1,page 48, I: find iț stated, . 


(4) 3 Ind. Cas, 77; 6 M. L. T.. 158. - .- 
(5) 6 O. 36; 6 C. L. R. 429:-5 Ind; Jur; 579,- ^-^ 
*Page of 0 Pat.—, Hd] 
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entitled. to.. maintenance in undivided 
families, under the Mitakshare, Suther- 
. land’s Full Bench rulings page 70—Koomud 
Chandar Roy v. Sotakant Roy.” On refer- 
ring to Sutherland’s Full Bench rulings, 
page 75 at page 77 I find that the Court 
decided that“ the claimant who is grand 
daughter of Issur Chandra Roy cannot in- 
herit any share of the estate." The claim- 
ant's suit was dismissed, but there is an 
observation that ‘‘she isentitled to main- 
tenance and nothing more,” It is only an 
obiter dictum, and even that is with refer- 
ence to granddaughter and not to grand- 
son. So the authority quoted does not sup- 
port the statement. 

The learned Advocate for respondent 
referred to the case reported as Vappuluri 
Tatayyav. Garnalla Ramakrishnamma (6) 
where the learned Judges Benson and 
Krishnaswami Iyer, JJ., upheld the gift of 
B very small portion of land inherited by a 
Hindu daughter from her father, made at 
the time of performing her father's shradha 
ceremony on the occasion of a peculiarly 
holy event among Hindus (the Pushkaram 
at Rajahmundry, occurring once in 12 
years). Gifts made for similar spiritual 
benefit of the last: male holder have been 
held to be valid by the Privy Council 
in the case reported as Sardar Singh v. 
Kunj Bihari Lal (7) where their Lordships 
approved of the decision in Vappuluri 
Tatayya v. Garinalla Ramakrishnamma (6) 
But I fail to see how :those cases really 
help the contention raised by the learned 
Advoeate for the respondent in the present 
ease. On the other hand there is some 
&uthority against the contention of the 
respondent. In .Rajagopala Chariar v. 
Sami Reddi (8) Davadoss, J., held that 
“under Hindu Law adaughter who inherits 


the property of her father is not entitled to . 


alienate the same for the purpose of getting 
one of her sons married." “At page 268*, 
this is what the learned Judge observed: 
The question, therefore, arises whether a 


limited owner is entitled to charge the rever-. 


gion with a debt contracted for the purpose 
of the marriage of her son. No authority is 
shown for the position that a mother could 
alienate the. property inherited by her 


(6) 6 Ind. Oas. 240; (1910) M. W. N. 222; 34 M. 288; 


8 M. L. T. 74; 20 M. L. J. 798 


> (7/69 Ind. Oas. 36; 44 A.503; A.I.R. 1922 P.O, 


261; 16 L. W. 871; 21 M. L. T. 253; 37. 0. L. J. 383; 


44 M. L. J. 766;27 O. W. N. 653; 25 Bom. L., R. 648; 2 
P. W. R. 1923;46 I. A. 383 (P. C.). 
(8)93 Ind. Oas. 49; (1926) M. W. N: 266; 50. M. L. J. 
‘921; A.d. R. 1926 Mad. 517. n | 
*Page of (1926) M. W. N—-(#@d) . 0. ! 
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own father for the purpose of getting one. 
of hersons married. Mr. Viswanatha Iyers 
contention is that there is a moral obliga-. 
tion to get her son married and, therefore, 
she is entitled to borrow for the purpose of 
getting herson married. There is no obli- 
gation under the Hindu Law on the part 
of a mother to get any of herisons married". 
The case of a daughter stands on a'different. 
footing altogether. It is one of the duties 
of the father to get his daughter married.” 
In the case of à mother there is no obliga- 
tion at all to get any of her sons married 
by borrowing money on the security of 
the property inherited by her from her 
father. In Rustam. Singh v. Moti Singh 
(2) the alienation by the mother was held 
to be good on the ground that the father 
was too poor to provide for the marriage of 
the daughter, and the mother was obliged 
to find the money for celebrating the 
marriage of the daughter. This is quite 
in consonance with the principle of Hindu, 
Law that a daughter should be married 
before she comes of age, and it is the, 
duty of the father to see that she is married. 
If the father is too poor to do his duty, 
the mother could under the circumstances - 
alienate her property for the purpose of. 
getting her girl married. This would not 
support the contention of the respondent 
that the mother could also do the same 
thing for the son. The learned Advocate 
:for the respondent rightly pointed out that 
‘this decision of the learned Judge Devadoss, 
J., was reversed on appeal in Srinivasa 
Raghava Chariar v, RajaGopala Chariar (9). 
The decision of the Appellate Oourt, how- 
ever, proceeded on the ground of estoppel 
on the part of the plaintiff, the reversioner. 
The Appellate Court did not consider the, 
question of Hindu Law discussed by the 
learned Judge. The learned Advocate for 
the respondent referred me to certain Hindu 
Law texts under which poor relations and 
other dependant members, whom a person 
used to maintain as being morally bound 
to do so, would, after his death, be legally 
entitled to the maintenance from his heirs, 
provided he left sufficient property. He 
drew my attention to Ohap. II of Sarkar's 
Hindu Law, where the text of Manu and 
Brahspathiare quoted. The text of Manu 
is to the following effect:—“The father, 
the mother, the Guru, (an elderly relation 


worthy of respect), a. wife, an offspring, 


poor dependants, a guest and a religious 
mendicant, are declared to be the group 
of persons who are to. be maintained." 

(9) 109 Ind. Oas. 525; (1927) M. W. N.. 231; AL. R, - 


1927 Mad. 438; 54 M. L. J, 618; .27 L, W. 838, 
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Elsewhere Manu has. declared that “the 
aged mother and father, thechaste wife, and 
an infant child, must be maintained even 
by doing hundred misdeeds; Manu cited in 
Mitakshara 11, page 177. The case, therefore, 
of the aged mother and father, the chaste 
wife and infant child, stands on a different 
footing from the ‘poor dependants, a guest 
anda religious mendicant’ mentioned in 
the text quoted. Brihaspathi's text is to 
the following effect: —' A widow inheriting 
her husband's estate should honour with 
food and presents (for their benefit, the 
husband's paterna! uncle (and the like) 
venerable elderly relations, daughter's sons, 


sister's Sons and maternal uncle as well as. 


aged and helpless persons, guests and 
females of the family.” In Vyavahara 


Majhaviyam, the text is translated as 
follows:—‘‘Let the widow honour the 
paternal uncles, preceptors, daughters’ 


sons, and sisters’ sons, of her husband, his 
maternal uncles, the old and the helpless 
and the guests with food and drink," 
Setlur, Volume 1, page 339. . 

One is inclined to ask whether the above 
provisions are not merely advisory relating 
to moral duties, or whether they are legal 
duties which could be enforced in a Court 
of Law. The reference: to guests and 
helpless elderly . persons would seem to 
indieate the former. As remarked by the 
Privy Council in the case reported as 
Balwant Singh v. Rani Kishori (10): “Old 
Hindu Law text books and commentaries 
are apt to mingle moral and religious con- 
siderations not being positive laws, with 
rules intended for positive laws.” See also 
the remarks of the Privy Council in “the 
only—son-adoption case,” reported in 
Guyulingaswamt v. Ramalakshmamma (11). 

In Mayne's Hindu Law, s. 624, the passage 
from the judgment of the Privy Council in 
the case reported as Collector of Masulipatam 
v. Covaly Vencata Narrainapah (12) is 
quoted “for religious or charitable purposes 


or those which are supposed to conduce: 


for the spiritual welfare of her husband, 
she hasa larger power of disposition than 
that which she possesses for purely worldly 
purposes;- to support an alienation for the 
last she must show necessity, 

In Trevelyan's Hindu Law it is mention- 
ed at page :06 that “an heiris legally bound 
to provide, out of the estate which descends 

10) 20 A. 267 at p. 285; 25 I. A. 54; 2 0. W. N. 273; 
7 Sar P. C. J.279 (P. O 


(11)22 M. 398; 21 A.460; 30. W. N. 427: 9 M. L. T. 
67; 1 Bom. L. R. 226; 261. A. 113; 7 Sar. P. O.J. 330. 


IP. O.). 
(Q2) 8 M. I. A. 529 at p.550; 2 W.R. 61:1 Suth, P 


2) 
e y, 476; 1 Sar, P; C. J. 820; 19 E. R, 631. 
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to him, maintenance of such persons as the 

person from whom he inherits is legally or. 
morally bound to support. At pages 463 

and 466, the learned author notes certain. 
matters as proper objects for the alienation 

of the property by Hindu widow one of 

which is to provide for the maintenance of 

dependant members of her family, whom 

her husband or other last full-owner (as. 
the case may be) was legally or morally 

bound to support, and for their marriages 

01 other necessary religious ceremonies, 

on a reasonable scale having regard to the 
amount of the property and the position 
of the family.” At page 205 it is pointed 
out that “grandsons have not as such, any. 
right to be maintained by their grandfather, 
but apparently they have a right to be. 
maintained out of his property if unableto 
maintain themselves, and granddaughters. 
must be so maintained until marriage,” 

My attention has not been drawn to any 
reported case in which any Court has decre-, 
ed maintenance to a daughter's son against. 
the estate of the maternal grandfather in 
the hands of his widow (maternal-grand 
mother) i.e., widow of the last male holder. 
As regards the texts quoted, “Their tone is 
only preceptive, and the injunctions they 
contain are rather ofethical than of legal 
obligation" so far as daughter's sons are 
concerned, E 

In the case before me there is the further 
circumstance that the plaintiff's father isa 
Pleader possessed of sufficient property to.. 
maintain the plaintiff, 

As regards the contention raised by the. 
learned Advocate for the respondent that 
the widow was bound to maintain “depen- 
dant members"—as observed by the learned 
author, Sarkar Sastri in his Hindu Law, 
that principle would only apply to persons 
who were actually residing with the last 
male-holder and were in fact dependant on 
him. In the present {case as I already 
remarked, if is not anybody's case that 
during the lifetime of the last male holder. 
Lakshmayya, the plaintiff and the 3rd 
defendant or even their mother Subbamma, 
were dependants of Lakshmayya in the 
sense described above. They were al] 
living with Subbamma’s husband in his, 
family, and, therefore, that principle has no 
application to the present case. Again 
there is the significant statement made by 
the District Munsif in para. 8 of his judge. 
ment, vig, thatthe plaintiff's father ig a 
Pleader practising in this Court and it ig 
admitted that he has sufficient property to ` 
maintain his. sons." „In these “circum. 
stances, 1 do not think that any legal. 


- ` 
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grounds are‘ shown justifyingthe second 


defendant in selling a portion of the lands 
belonging to the estate to the lst defen- 
dant, to meet the expenses of the plaintiffs’ 
‘maintenance, wpanayanam and marriagé. 
The cases that decide that: an indigent 
daughter, though married, 18 entitled to. be 
‘maintained from her father’s estate in case 
‘hér ‘husband's estate is not able to main; 
‘tain her are notreally relevant to the point. | 

“The daughter's son isnot à. member of 
&he last male holders family; he belongs 
tò' the family of the daughter's husband" 


‘Nor could the dáughter's son in the present . 


case, be said to be a dependent member of 
the -last male holder's family. Therefore, 
the last male holder was not bound to; 
maintain the daughter's son and on his, 
death his estate in the hands of his widow 


ja not liable for the maintenance, etc., of the , 


daughter's sons. The Patna High Court in 
‘the case reported as Narainbati Kunwari v. 
-Ramdhari Singh (13) decided, that “outside 
‘Béngal, expenses forthe marriage ofa daugh- 
ter's daughter whose father's father ‘is alive 
and: is in a position to arrange for the mar- 
riage, do not constitute such a legal necessity 
ab will bind the estate left by a maternal 
grandfather.” The widow could not by 
her own voluntary act in "bringing the. 
daughter's son—the plaintiff—to her own 
house, contend that he 
member and then claim to alienate part 
of the--estate for expenses incurred in 
‘connection with him. ‘We have here no- 
purpose connected with: the husband's 
spiritual welfare; nor, having regard to 
the circumstances ‘of the plaintiff in. 
rélation to his father's wealth and position, 
have we to consider any moral claim on the 
last male holder's estate, whieh’ could be 
said to have assumed the form of: legal 
obligation attached to the estate when the 
estate descended from the last male holder. 
to the.2nd defendant. ` ZEN 
‘The second ‘defendant was naturally: 
anxious, after the death of her only daugh- 
ter, to have the daughter's sons (plaintiff and 
the 3rd: defendant) live with her. One can 
understand her conductin that respect. 


k 


giving him proper education ete., but I am 
bound to administer thelaw as I find it. 
Under Hindu Law, as at present administer- 
ed; I do not feel justified in upholding the 


tight, claimed on behalf.of a Hindu widow © 


, to alienate a portion: of the estate for the 


‘purpose, of the - maintenance, -education, 


(13) :34 Ind. Cas, 277; I'P, L. J. 81; 200. WN. 734; Vv Y 


3 P-L. W. 371. 
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is a dependent ` 


‘One can‘ understand also her ‘anxiety to* 
‘start her daughter's son wellim life by 
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upanayanam and marriage of her daugh- 
ter's son, when his father is admitted to 
have sufficient property to do so himself. 
>The result is one which I should like 
to avoid, if possible. The daughter's 
Boris are the reversioners to this estate, and 
would be entitled to possession om thé 
deàth of the 2nd defendant. The plaintiff 
is living with the 2nd defendant even now. 
The debts were incurred for the benefit of 
the plaintiff. The plaintiff's elder brother, 
the 3rd defendant, has signed the agree- 
mént which proceeded thesale and is the 
writer of the sale-deed in favour of the 
Ist defendant. The 3rd defendant is 
surely bound -by the sale deed. Ii the 
plaintiff had not been a minor at the time, 
most probably he too would havé joined 
in the agreement and thesale;. but his 
minority at the time has  praotically 
furnished him with & ground for impugn-: 
ing the. sale deed, though, as already. 
remarked, he was the person ‘benefitted: 
with ‘the same. The grandsons may ‘often’ 
find the estate oftheir grandfather more” 
useful to them for purposes connected 
with their education, etc., ‘and they may. 
not.:be fully benefitted when” the estate 
comes to them when they are old. But’ 
those are not matters by which I should. 
bé guided when I am called upon to apply 
principles of Hindu Law as administered 
by. Courts, I am, therefore, driven to the 
conclusion that the alienation in question 1s 
not binding on the plaintiff. BN 
‘Some arguments were advanced by the 
learned: Advocate for the respondent about’ 


- 


the details of some of the debts mentioned : 


in the sale deed. I, however, accept the. 
findings of both the lower 
the debts were substantially incurrede for 
the purposes mentioned by me. 


^I. reverse the decision. of the lower: 


Appellate Court and restore that of. the. 
District. Munsif.. The declaration -will be. 
granted that the alienation by the 2nd, 
defendant in favour of the lst defendant: 


evidenced by Ex. IV dated 20th November, . 


1918, would not be binding on the plaintif. 
and other reversioners of the 2nd defen- 
dant's husband .late Lakshmayya, besides 
the 3rd defendant and other. persons 


claiming under him. As regards the 3rd 
claiming under. 


defendant and persons 
him, the same will be binding. In .the 


particular circumstances, I award no: 
costa" to the plaintif in any of the Courts; | 
. but. I direet.the parties to bear their own, ; 


costs in all the Courts. 


Courts that ` 


Appeal allowed, . . 
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ALLAHABAD HIGH COURT. : 
First Civit APPRBAL No. 65 or 1926, 
January 6; 1930, 

Present: —Justice Sir Shah Mohammad 
. Sulaiman, Kr, and Mr. Justice Kendall. 
RAM KISHAN DAS AND oTHERS—': 
PLAINTIFF3— APPELLANTS - 
(o versus - 
 MUL CHAND AND OTHERS— 
DEFENDANTS—KESPONDENTS. 


Adverse possession—Submersion of .land—Break of 
adverse possession—Extent of submersion necessary to 


. break continuity of possession. 


2 


Where the possession of the: trespasser has been ` 


interrupted by submersion, either continuously for 
a number of years, orannually for a&- few months 
every year,thisinterruption will prevent the tres- 
‘passer from perfecting histitle. Even a single submer- 
‘sion would be-sufficient to break the continuity of the 
trespasser's:possession. [p. 819, col. 1; p.820, col. 1.] 

Secretary of State for India, v. Krishnamoni Gupta 
(1) and Basanta Kumar Roy v. Secretary of State for 


India (3), relied on. 
It isa matter of some difficulty to define exactly the 


extent .of submersion that is necessary to interrupt 
the possession of a trespasser. Such possession is, 
however, interrupted where the flooding is sufficient 
to render the land incapable of use and enjoyment. [p. 


§20, col. 1.] 
. Secretary of State-for India v. Krishnamoni Gupta 


(1), referred to. . : 
First appeal from a deereeof the Addition- 
alSubordioate Judge, Gorakhpur, dated 
the 26th of November, 1925. 
: Messrs. B: E. O'Conor, Sir Tej Bahadur 
Sapru, Ram Nama. Prasad and: Sri Narain 
Sahai, for the Appellants. 
Dr. M. Waliullah Messrs. Haribans Sahai, 
Iqbal Ahmad and Shiva: Prasad Sinha, for 
the Respondents. o os 


. SUDGMENT.—This appeal arises from 
a suit fora declaration of title in respect 
of the land. described:in Lists A and Bof 
the plaint. The-plaintiff-appellants are the 
gemindars of Kotha muafi, and the defend- 
ant-respondants are the zemindars of 


Rahua, The disputed. land lies roughly. 
between these two villages, and it is the: 


case for the plaintiffs that in 1892 by the 
action.of the river Rapti it was brought 
from the side of Rahua village to the side 
of Kotha, and that they (the plaintiffs) have 


been actually in possession of the land. 


either themselves or through a predecessor 
from 1892 until: the date of the suit. The 
lower Court although finding that the 
plaintiffs had been in possession of the 
Jand for over twelve years before the suit, 
found that their possession had not been con- 
tinuous owing to the fact thatthe land had 
been during: part of that period submerged 


by the river and that in consequence the: 
plaintiff's possession had been interrupted; . 
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and following the decisions of the Privy 
Council in the cases of Secretary of State 
for India v. Krishnamoni Gupta (1) and 
Ram Narain Misir v.:Deoki Misir: (2) dis- 
missed the plaintiff's suit. 

The coloured map, which has been filed 
with the-plaint, is not very clear, nor 18 
it in the course which-the case has 
taken, of very great importance, but it 
serves to show that the river Rapti, which 
previously to 1892 separated the land in 
dispute: from the village of Kotha muafi, 
moved further to: the east with the result 
that it separated the land from the village 
of Rahua. We are not, however, concerned 
with any detailed questions of the windings 
of the river orthe vagaries of the deep 
stream, the plaintiffs case is founded on 
the allegation of adverse possession and 
nothing else. The history of the land for 
the purposes of the present suit starts in 
this year. We find that when these. vil- 
lages were settled. in 1898, the Settlement 
Officer, Mr. Lupton ineluded the disputed 
land in: the village of Rahua and made a 
settlement with- the zemindars:of that 
village, although he found that a. person 
named Jamna Prasad Rawat, who .was the 
zemindar of Kotha muafi, was actually in 
possession of the land.: Z2 E 

There is no further documentary evidence 
after 1898 until we come to the year 1910. But 
before that a new factor had arisen, because, 
Jamna Prasad, zemindar of Kotha muafi, 
had his rights sold, and they. had been 
purchased by the predecessor of the present 
plaintiffs Raghu Nath Prasad. It is impor- 
tant io: notice that the rights of Jamna 
Prasad which were sold to: Raghunath 
Prasad were only his rights in the villages, 
of Surghana and Kotha, and that under the. 
sale no title in. Rahua village passed -to 
Raghunath Prasad. An argument, was 
certainly addressed to us in this Oourt to, 
the effect that Jamna: Prasad having been 
in possession of the' disputed land from. 
1899, must have perfected his, title by, 
possession adverse to the zemindars, of. 
Rahua before the year 1909 when his rights- 
were sold to Raghunath Prasad. : But there, 
is no evidence before us that when Raghu-: 
nath Prasad purchased the villages.of: 
Kotha and Surghana, he also purchased 
any claim predatory or. otherwise that 
Jamna Prasad may. have had inthis block 
of land that had been-carved out by the 


(1) 29 C. 518; 29 T. A. 104; 6 C. W. N.617; 4 Bom. L. 


R.537;8Sar.P.O.J.269(P. O). — . . 
(2) 69 Ind. Cas, 912; 20 A. Lr J, 756; 4°, PLL, Re 
(AJ 129; A. I. R. 1923 AIL 75. ; 
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river from the village- of Rahus, In 1910 
‘we find that Raghunath Prased instituted 
proceedings under s. 145, Criminal Proce- 
dure Code, against Jamna Prasad, from 
which it may be inferred that Jamna 
Prasad had been trying to exercise posses- 
Bion inthis disputed land; and the Magis- 
_ trate gave a decision that Raghunath Prasad 
was in possession and that Jamna Prasad 
should be forbidden to disturb his posses- 
sion. | 
| We have already remarked that it has 


not been proved: to us that any title in ` 


this disputed land passed to Raghunath 
Prasad when he bought. Jamna Prasad’s 
rights in Kotha. and Surgha villages. 
The land in dispute nominally at any rate, 
was still the property of the zemindars of 
Rahus. But there is no evidence before 
us to show that they exercised.any posses- 
sion over it after the time when it passed 
to the other side of the stream in 1892, nor 
for the matter of that is there any evidence 
. toshow that Jamna Prasad was in posees- 
' Bion of it after 1898 when Mr. Luptan found 
that he had “almost succeeded in asserting 
his entire and absolute possession over the 
land in question". Whencriminal proceed- 
ings were started in 1910, the position of the 
zemindars of Rahua. appears to have been 
somewhat ambiguous, and the Magistrate'g 
order shows that they put in an objection 
in the criminal proceedings. claiming that 
they were in possession of the property. 
The finding of the Magistrate as we have 
remarked above was that Raghunath 
Prasad, the complainant in the proceedings, 
was in possession and that this order was 
binding as against Jamna Prasad. But we 
are not aware that it can have been binding 
onthe zemindars of Rehua, whose rights, 
if they still remained intact, could not have 
been' affected by the proceedings of the 
Criminal Court. 

The next document of importance is an 
order of the Revenue Court of 1913, in 
which year Raghuneth Prasad applied for 
the correction of the revenue papers of the 
villages of Rahua, Surghana and Kotha by 
showing the land in dispute as belonging 
to the last two villages, ?. e., thoee in which 
he waszemindar,and not to Rahua. This 
application was dismissed cn the ground 
that the Rahua ‘zemindars had not lost 
their title, although it was almost imporsible 
for them to cultivate the land which had 
“been "grabbed by the cultivators of Kotha 
and Surghana’. Later in the. same 


year Raghunath Prasad's karinda made 
an application under.s. 107, Criminal. Pro.’ 


E 
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the disputed land for arrears of rent. 
defendant in the suit claimed that he had 
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cedure Code, against Jamna Rawat, from 
which it appears that Jamna Rawat had by 
no means given up his attempts to- obtain — 
possession of the land in dispute in spite 
of the order under s. 145, Criminal Proce- 
dure Code, passed three years previously. 
Reghunath .Prasad made another applice- 
tion for correction of the khewat of Rahua 
in the same year, but this was dismissed 
on the ground that he had no legal claim 
to the land, though he was in adverse pos- 
session of it. 
In 1917 the zemindars of Rahua at last 
seem to have stirred themselves and sued 
one Jaikaran Ahir one of the a 
e 


paid rent in good faith to Raghunath 
Prasad, and the District Judge on second 
appeal found that the tenant had been pay- 
ing rent to Raghunath Prasad in good 
faith and that Mool Ohand (the ezemindar). 
had collected no rent for seventeen years. 


In another judicial pronouncement of the 


same year the Additional District Judge 
(printed at page 75 of the paper book) in 
another suit brought by Mool Chand 
against atenant for rent considered that 
Raghunath Prasad, who had been madea 
party tothe suit; had been in adverse pos- 
session of the land in dispute (i. e., the land 
in dispute in that particular suit) for up- 
wards of twelve years. 

. The last of these documents is an order 
of the Assistant Collector of Gorakhpur, 


‘dated 1s21, in, which Raghunath Prasad is 


shown to have sued one of the tentants in 
the disputed land for arrears of rent, but.. 
the suit was dismissed on the technical 
ground that the plaintiff Raghunath Prasad 
could not obtain a. decree in the 
Revenue Court, because he was in the 
position of a trespasser. There is also 
a finding in this judgment on which some 
stress has been.laid'to the effect that the 
tenant in this particular suit had paid rent 
to the zemindar of Rahua, and itis also ar- 
gued from this that here at any rate is an 
instancein which Raghunath Prasad's pos- ` 
session had been disturbed by the zemindar. 
In addition to this documentary evidence, 
the the plaintiffs produced in Court a num- 
ber of tenants who said that they had been 
in possession as tenants of the plaintiffs and . 
had paid rent to them, and they also pro- 
duced a number of receipts, some of which 
have been printed, showing that some ten- 
ants paid rent to the plaintiffs in respect of 
some of the plots in the disputed land from 
1812 until 1924, - C ae 
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The defendants claimed to have been in 
actual possession of the land in dispute, but 
of this they had no proof worthy of the 
name, except the instance to which we have 
Just referred that a tenant was found by the 
Assistant Oollector in 1921 to have paid rent 
to the eemindar of Rahua. The Subordinate 
Judge in fact has found that the possession 
of the plaintiffs over the land in dispute was 
proved, but heheld that as the land was 
proved by the evidence to have been sub- 
ject to submersion, the plaintiffs! posses- 
sion had not been continuous, and he, there- 
fore dismissed the suit. We have no doubt 
that his view of the law is correct. The deci- 
sons of their Lordships of the Privy Council 
in the two cases of’ Secretary State for 
India v. Krishnamoni Gupta (1) and- Ba- 
santa, Kumar Roy v. Secretary of State for 
India (3), are clear authority for holding 
that where the possession of the trespasser 
has been interrupted by submersion, either. 
continuously for à number of yeare, or an- 
nually fora few months every year, this in- 
terruption will prevent the trespasser from 
perfecting his title, An attempt has been 
made in argument to differentiate the cir- 
cumstances in those cases from those of the 
present suit, and it is necessary to say some- 
thing about the evidence adduced in the 
lower Court to show the extent to which 
ihe land in dispute was submerged. 

The plaintiffs produced-in the first place 
two patwaris of the neighbouring villages 
of Surghana and Gaha Sand, in both of 
which the plaintiffB are zemindars, Donda 
Lal stated: “The Dhunki land and the 
other land in dispute do not remain sub- - 
merged under water during the rains. “In 
floods 2 or 3 spans in height of the 
land is submerged. No crops are damaged 
by floods.’’Aditya, thesecond patwari, how-. 
ever, remarks : “Realisation is made in this. 
land 3 times in 3 years," (From which it’ 
may be inferred that two crops are notsown 
annually in land in dispute). “The crops 
are not submerged and not damaged, The 
ae comes and passes away in 15 or 20 

ays. 

, During the floods Dhunki land is not 
submerged.” Janki Prasad, the plaintiffs’ 
karinda states ‘‘ During the bighest floods; 


the land is submerged by aspan, It passes 
away in 9 or 10 days. The crops are not 
damaged There is no 


flood in the land. The Water overruns it 


(3) 40 Ind. Cas. 337: 44 C.858; 1 P L. W.593; 32 
M. L. J. 505; 21 0. W. N. 649; 15 A. L. J. 398,25 O.: 
L. J. 487; 19 Bom. L. R. 480; (1917) M. W.N. 482; 6 
LSW, 117; 22 M. L. T, 210; 44 1. A. 104 (P, C.). 
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when there is much rain. “ The eight ten- . 
ants, who gave evidence to the effect that 

they cultivated land under the plaintifis. 
and paid rent to them, did not mention 

anything about any floods, and’ they 
were not cross-examined on the point. All 
of these witnesses are clearly to some extent . 
open to the influence of the plaintiffs and 
itis evident that they have attempted as far 
as possibleto minimize the amount of flood- | 
ing that takes part inthis country. On the 

other hand, the evidence for the defendants 

goes to the other extreme. Achaibar Lal, 

who has been patwari of Rahua for six 
years, Says: ‘“ during floods the land of 
Dhunki is submerged desply.: The water 
on it is higher than the man's height 3E. 
2055 , « 5, » Every year the land of 
Dhunkiis flooded. It stands for 2 or 3 . 
months." Mool Chand, one of the defendants | 
who gave evidence in person, said : “During 
the rains the land in dispute is completely 
submerged. More than a man's height is . 
under water . . . . . . . Generally — 
floods overrun the lands in dispute." There 
is not much to choose between the two sets 
of statements, since it is obvious that both 
sides are intentionally exaggerating. There 
is, however, on the file an important deposi- 
tion.by Sheik Mohammad, one of the plaint- 
iffs’ witnesses, who used to be the supervisor , 
kanungo in the Oircle in which the villages 
concerned are included from 1897 to 1902. | 


This gentleman is still a resident of Gorakh-: - 


pur, and in his cross-exemination about the . 
condition of the disputed land he speaks in .. 
the present tense as if he is referring to the - 
condition prevailing at the present time... 
The important fact is that he,owas the - 
plaintiffs’ witness and that he clearly stated. . 
that the villages of Surghana, Kotha and. 
Rahua “are on the bank of river and are . 
yearly flooded and remain under water, . 
Rabi crops are grown but not kharif.” The 
Subordinate Judge has, we think, rightly . 
laid considerable stress on the statement of 
this witnessand remarks that if there is 
anything in it which tells against the ` 
plaintiffs and which is ambiguous, they: 
should have cleared the matter in re-ex~ 
amination. : NE 

We have nothing except the. evidence 
on the file to guide us as to the usual local 
conditions. But there is a remark in Ohap.. 
L of the District Gazetteer (Supplement to 
page 13 published in 1922); “There were 
floods in the Rapti and i's tributaries in Au-. 
gust and October of 1915. In riparian tracts , 
late rice suffered seriously.” „If the. 
normal condition was that the land was, 
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submerged for fifteen or twenty days as 
plaintiffs’ witness Aditya remarks, 
or more, as Sheikh Mohammad implies 
and: as Mool Chand claims, 
can be no reasonable doubt that the 
whole land must have been submerged 
for a considerable period in this 
year of flood and even a single sub- 


mersion would be sufficient to break the: 


continuity of the trespasser’s possession. It 
is, no doubt, a matter of some difficulty to 
define exactly how far submersion is neces- 
sary to interrupt the possession of a trespas- 
ser. lt has been argued with some forca by 
Mr. O'Oonor for the appellants that even if 
it be held to have been proved that no 
kharif crops are sown in these fields, yet 
this may be merely because the cultivators 
are uoder some apprehension of flooding 
and do not wish to run the risk of losing 
their crops; and that unless it is clearly 
proved that there has been total submersion 
of the land in dispute, the plaintiffs’ possess- 
jon cannot be held to have been interrupted. 


Their Lordships of the Privy Council have- 


remarked [Basanta Kumar Roy v. Secretary 
of State for India (3)] there can be no conti- 
nuance cf adverse possession, when the 
land is not cap able ofuse and enjoyment, 80 
long assuch adverse possession must rest on 
dé facto useand occupation”. After con- 


sidering the evidence in this case to the- 


best of our ability, we are of opinion that 
it'is proved that the flooding of theland 
was sufficient to render it incapable of use 
and enjoyment, probably every year and 
certainly when there was an unusual amount 
of rain. We consider, therefore, that we 
must uphold the finding ofthe lower Court 
on this question. An argument was addrese- 
ed to us that the possession of a trespas- 
ser's tenant could not be regarded in the 
same way as the possession of the trespasser 
himself, but. we consider that the decision 
of the Privy Council in Secretary of State for 
India v. Krishnamont Gupta (l) ais- 
poses of this point. 

We may add that even if our decision in 
regard tothe interruption of the plaintifis’s 
possession had been different, we should 
have some difficulty in allowing the decree 
to be given in the form in which the present 
suit was framed. The plaintiffs sued fora 
declaration over a comparatively large 
tract of land—about 1U5 acres in extent; 
which was divided up into anumber of plots, 
each one of which may have had a differ- 
ent history. We know for instance that 
the Revegue Courts refused arrears of rent 
4o rival claimants ina different suitin.one 
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plot and allowed it another.. It is true 
that the Oriminal ‘Courts dealt with the. -` 
whole block of land, which is referred toin ` 
the evidence as ‘ Dhunki,” as if it were one © 
holding, but in determining the title to itin . 
a civil suit it would have been necessary to 
go into much greater detail and. possibly to ` 
take up the question of each separate hold- : 
ing in a Separate proceeding. We need not- 
consider this further in the view that we 


have taken, and the result is that we 
dismiss the appeal with costs. - 
A. Appeal dismissed. 
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" ALLAHABAD HIGH COURT. 
Sxoonp Civin APPE«L No. 32 oF 1927. 
D-cember 10, 1929. 
Present:—Justice Sir Shah Muhammad 
Sulaiman, Kr., and Mr. Justice Kendall. 
Babu RAJ NARAIN RAO AND ANOTHER 

—PLAINTIFF8— APPELLANTS 
versus 
Lala RAM SARUP—DEFENDANT— 
RESPONDENT. ` 

Limitation Act (IX of 1908), ss. 19, 20, Sch. I; Art. 
64—Contract Act (LX.of 1872), s. 25—Appropriation 
of interest towards capital, whether amounts to pay~ 
ment—Acknowledgment of time-barred debt, validity 
of—Account stated, meaning and essentials of. 

Where the creditor or -the debtor by himself goes: 
on adding interest to principal in his books, even 
though the same may be done in pursuance of an^ 
original agreement to pay compound interest, there 
would not be each time that this is done, a fresh 
payment by the debtor to the creditor so as to extend 
the period of.limitation under s..20 of the.Limitation 
Act, [p. 822, col 1,] 

To bring a case within s.25 of the Contract Act 
it is necessary to show an express promise to pay in 
writing. A mere acknowledgment of liability, even- 
if it implies a.promise to pay, is. not sufficient. 


ibid. 
Gobind Das v. Sarju Das (5) and Ram Bahadur 


' Singh v. Damodar Pershad Singh (7), followed. 


Ina purely loan transaction, even though there 
may be payments by thedebtor from time to time, 
inasmuch as there can be no adjustment of reciprocal 
claims ordemands, the final balance struck even 
though with mutual consent can never amount to 
an account stated: [p. 823, col: 1.] 

At any rate a copy of an account cannot be treated. 
as an account stated where there is nothing to show 
that a balance was struck asa result of 2 mutual 
ea of accounts between the parties. [p. 823, 
col, 2. 

Second appeal from a decree of the Addi- 
tional District Judge, Aligarh, dated the. 
17th May, 1926, confirming that of the Sub- 
ordinate Judge,dated tbe 24th of August, 
1925, 


Mr. Panna Lal, for the Appellants. 
Messrs. S. EK. Dar, Shira Prasad Sinha 
and S. B. Johari, lor the Respondent, °. 
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JUDGMENT.—This is ‘a plaintiffs’ 
appeal arising out of a suit for recovery 
„of money based on a statement of account 
dated the 17th of June, 19:2, in the band- 
“Writing of the defendant. In .the . plaint 
the plaintiff alleged that the defendant 
. approached the plaintiffs in 1927 and. re- 
quested him to advance him money in 
.Order to run his business, on the under- 
.Btanding that interest at the rate of 1 per 
.cent. per mensem would be paid continually 
with yearly rests,and that if the defendant 
failed to pay the annual interest the same 
would be added to the principal and in- 
, terest charged on the whole amount at the 
-Baid rate; that the defendant used to borrow 
money from 1807 to 1921 and made entries 
in his account-books, and. having squared 
theaccount he used to credit year after 
year thé amount of interest in the account 
of the plaintiffs; that a balance was struck 
on the 17th of June, 1921, and finally.on 
the 17th of June, 1922, the defendant copied 
out the entire account from his account- 
books and entrusted the same to the plaint- 
iffs, and that the accounts were taken 
between the parties for the last time on 
this date, viz., the. 17th of June, 1922, when 
asum of Rs. 2,000 and odd was struck 
by the defendant as the balance due by 
him to the plaintiffs. The defendant in 
his defence denied the existence of any 
loan transaction between the parties at 
all and pleaded that there wasa memo- 
randum book in which he kept an account 
of dealings with his own father which 
was stolen by the plaintiff and was pro- 
duced, as evidence in this case. He not 
only denied the existence of liability but 
-also pleaded that the claim in any event was 
batred by time. 

On the 21st of August, 1924, the Court 
ordered that the first two issues, viz: 

(1) Whether the suit was barred by 
time? and 

(2) Whether the entry as to the strik- 
ing of a balance relied upon by the plaint- 
lffs required à stamp and whether it was 
admissible in evidence? 

which involved legal points, should be 
decided first. On that date the plaintiffs’ 
Pleader Babu Sohan Lal made the follow- 
ing statement: — 

"The plaintiffs claim is solely based on 
s. 19 of the Limitation Act. in other words, 
the, said-section saves ihe plaintiff's elaim 
from, limitation". 

Evidenes was accordingly confined to 
these two issues.and the main questions 
o$ fact involved in issue | No. 9, viz.. Whe- 
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ther the defendaut.borrowed money from 
the plaintiffs? Ifso, how much? — were not 


gone into at all. : 
Both the Courts below have dismissed. 


“the claim as being barred by limitation. 


In spite of the statemeut of Babu-Sohan 


‘Lal, an argument based on s. 20 of the 


Limitation Act was also advanced before the 
lower Appellate Court and disposed of by. it. 

The learned Advocate for the appellants 
has, in addition to relying on es. 19 and 
20 of the Limitation Aet also relied on 
Art. 64 of the Limitation. Act aud s. 25 
of the Indian Contract Act, and has urged 
that his elients are not bound by the 
admission on a point of law made by their 
Pleader in the trial Court. 

If the question raised in appeal were a 
pure question of law which would not re- 
quire any fresh findings, we would have no 
hesitation in allowing the point of limita- 
tion to be raised - before. us, even :though 
it were for the first time. 

It is quite clear to us that.s. .19-of the 
Indian Limitation Act cannot help plaint- 
iffs, The writing dated the 17th of June, 
1929, if treated as a clear acknowledgment 
of liability, would be an acknowledgment. 
on that date. But according to the. 
account filed, the last advance made. 
by the creditor was'on the 17th of October 
1917, and the last payment made by the 
debtor was on the i8th. of August, 1918. 
Both these items were well over three years 
previous to the said acknowledgment. The 
lower Appellats Court has distinctly found 
that this acknowledgment was made after 
the expiration of the usual perid of limita- 
tion, and could, therefore, not be relied on 
by the plaintiffs, We agree with,that view. 

Section 20 of the Limitation Act was 
pressed before the lower Appellate Court, 
but as appears from its judgment no 
authority was cited in support of the con- 
tention. The case of Gade Lakshmi- 
narasimham Pantulu v. Bharata Mahanty 
(1) relied upon by the defendant was not 
directly in point. But a number of authori- 
ties have been produced before us to the 
effect that for purposes of. 2U it is not 
necessary that there should be an actual 
payment in cash, but that even the addition . 
of interest to the principal may amount to & 
payment within the meaning of that 
section. The Onurt below has assumed, 
although the fact was denied in the written 
statement, that there might have been an 
agreement to charge compound interest, 

A 


. (1) 8 Ind, Cas. 349; 9 M. L, T. 216, 
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that is to Say, to add interest annually to 
thé principal in caseit was not paid. But 
even if there had been such an initial 
"agreement between the parties, that mere 
fact that the debtor in pursuance of such 
an agreement went.on adding in his books 
interest to the principal year after year would 
not ‘amount to actual payments within 
the meaning ofs. 20, unless the creditor each 
time agreed to it. The learned Advocate 
for: the appellants relies on the cases of 
Kariyappa v. Rachapa (2), In re Tricum- 
das Mills Co. (3) and Mohan Lal 
v Lachman Das (4), In cases where both 
parties agreed to wipe out the previous 
balance and added the amount of interest 


to the principal so as to make it a new debt: 


due, one mayconcede that such an act may 
amount to payment of interest within the 
meaning ofs. 20, But, in our opinion, such 
addition of interest to principal must be the 
result ofan agreement between the parties 
on the date of such payment. We are not 
‘prepared to hold thatif either the creditor 
or the debtor by himself goes on adding 
interest to principal in his own books, even 
though the same may be in pursuance of the 
original agreement, there would be each 
. time that this is done a fresh payment by 
the debtor to the creditor so as to extend 
ed period of limitation under s. 20 of the 
ct. 

In the present case the view taken by the 
learned Additional District Judge was that 
it was never the plaintiffs’ case that any of 
the said balances (other than that of the 17th 
_ of June, 1922) was struck in his presence and 

that there is no allegation that there. was 
any settlement of accounts between the 
parties before that date. There is certainly 
no evidence onthe record toshow that the 
addition of interest to the principal in 1919, 
' 1920 or 1921 was with mutual consent given 
at the time. Weare, therefore, of opinion that 
8. 20 cannot help the plaintiffs. 

The present claim cannot be considered to 
be one based on e. 25 of the Indian Contract 
Act. Under that -section an agreement 
which isa promise to pay a time-barred 
debt is good if itis in writing signed by 
the person to be charged therewith. 
But to bring the case within that 
section itis necessary to show an express 
promise to pay.. A mere acknowledgment 


of liability, even if it implies a promise, 


would not be sufficient for purposes cf this 


section. There is plenty of authority in 


(2) 24 B. 493; 2 Bom. L. R. 378 
(3) 11 Ind. Mas. 552; 13 Bom. L, R.482, 
Pe Oe Overly esr erat 
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support of this view, - in the case of 
Gobind Das v. Sarju Das (5) the observations 
of their Lordships"of the Privy Council 
in the case of Maniram Seth v. Seth Rupchand 
(6) were fully explained and it was pointed 
out that an express promise was necessary. 
The same view has been expressed in the 
recent case of Ram Bahadur Singh v. Damo- 
dar Pershad Singh (T). We agree with that 
view aud hold that 8. 25 does not apply 
to this case as there is no express promise 
to pay contained in Ex. 1. | 

The last point urged on behalf of the 
appellants was-that this Ex.1 amounted 
to a statement of account which gave to the 
plaintiffs a fresh cause of action and a fresh 
period of three years. The circumstances 
under which the plaintiffs obtained this 
book have not been determined by the 
Court below and the case has proceeded on 
the assumption that it is a copy made of the 
entries in a memorandum of accounts kept by |. 
the defendant and handed over to the plaint- 
iffa But there is no evidence on the record, 
noris there ‘any finding that the plaint- 
ifs and the defendant sat down together 


.and went into the whole account, and on 8n ^ 


adjustment of the account arrived at the 
conclusion or agreement that the amount 
due on the 17th of June, 1922, was 
Rs. 2153-2-0, neither more nor less. 

The ordinary meaning of the expression 
“account stated ' is given in Wharton's 
Law Lexicon as ‘the admission of a balance 
due from ‘one party to another, and that 
balance being .due there is & debt; tne 
statement of the accoufit and the admission 
of the balance implies & promise to 
pay it’. l 

But there is. undoubtedly, as observed by 
Blackburn, J., in Leycock v. Peckles (8), a 
technical meaning attached to this expres- 
Bion, viz, “the real account stated is when 
several items of ‘cross-claims are brought 
into account on either side, and being set 
againstone another, a balance is struck, and 
the consideration for the payment ofthe 
balance is to discharge on either side; each . 
party resigns his own rights on the sums 
he can claim in consideration of a similar 
abandonment on the other side, and of an 
agreement to pay and to receive in discharge 
the balance found due." There are 
numerous cases of the Indian High Courts 


(5) 30 A. 268: 5 A. L. J. 274; A. W. N. (1908) 120. ——— 
(6) 33 O. 1047; 4 C. L.J. 94; 8 Bom. L. R. 501; 1 -M. 
L. T. 199; 3 A L. J. 525; 16 M.L. J. 300; 2 N. L. R. 

130; 33 I. A. 165; 10 C. W. N. 874 (P. O)). 
(7) 60 Ind Cas. 514: 6 P. L. J. 121; 2 P. L. T. 308. |, 
(8) (1864) 33 L. J. Q. B. 43: i 
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where this phraseology has been borrowed, 
and stress has been laid on the restricted 
meaning of the expression. 
give references to a few of such cases, viz., 
Nahanibat v. Nathu Bhau (9), Jamun.v. 
Nand Lal (10) and Suraj Prasad Pandey v. 
Broucke (11). On the other hand, there are 
undoubtedly some observations to the 
contrary in Dukhi Sahuv. Mahomed Bikhu 
(12) and & clear expression of opinion in 
Manjunatha Kampti v. Devamma (13) and 
a reference to such contrary opinion in 
Sarifun Mandalin v, Feradoul Khatun (14). 
It may be pointed out that the case of 
Gaya Prasad v. kam Dayal (15) was explain- 
ed in Bhola Nath v, Net Ram (16) where it 
was pointed out that the facts of the case 
makeit one of a very restricted application. 
The learned Adveate for the respondent has 
strongly urged before us that ina purely 
loan transaction even though there may be 
payments by the debtor from time to time, 
inasmuch as there can be no adjustment of 
reciprocal claims or demands, the final 
balance struck even though with mutual 
consent can never amount to an account 
stated. On the. other hand, the learned 


Advocate for the appallants has strenuously ` 


urged before us that it is not necessary that 
there should be mutual demands of claims 
but if there are credit and debit entries in 
an account, though indicating only the 
advaneas made by ons sideand -payments 
made by the other, the final settlement of 
accounts between the parties may amount 
to an account stated within the meaning 
of Art,64. Thereisno doubt thet even 
though no case may be directly in point 
and exactly similar to the case on facts, 
there is a preponderance of observations in 
favour of the contention advanced on behalf 
of the respondent though there are also 
express views to the contrary. It sesms to 
us that the principal distinctions between s. 
19, Art. 64, ands. 25 are, that an acknowledg- 
ment unders. 19 may bea purely one-sided 
and unilateral statement not even addressed 
to the creditor, whereas the statement of 
account under Art. 64 must be the result 
of mutual agreement, and even though it 
may imply a promise to pay need not be an 


(9) 7 B. 414. 

(10) 15 A. 1; A. W. N. (1892) 215. 

(11) 56 Ind. Cas. 379: 5 P. L. J. 371; 1P. L. T: 196; 
2 U. P. L. R. (Pat.) 105. 

(12) 10 ©. 285; 13 C. L, R. 448. 

(13) 26 M. 186. 


(14) 76 Ind. Oas. 603; A. I. R. 1923 Cal. 978 at p.. 


79. 
(15) 23 A. 502; A. W.N. (1901) 150. 
e(16) 3 A. L. J. 800; A. W. N. (1906) 185, 
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express promise to pay, but under s. 25 
of the Contract Act there must of a necessity 
be an express promise to pay. In the 
present case, however, we do not think it 
necessary to express a “final opinion on this 
vexed question, inasmuch as in view of the 
statement of the Pleader for the plaintifis 
no attempt was made on behalf of the plaint- 
iffs to lead any evidence to show the circum- 
stances under which the copy was made 
on the 17th of June, 1922. In the absence . 
of such evidence the learned Judge has 
remarked as follows:— 

“There is nothing to show what the nature 
of the original bahi was. In all probability 
it was just like the bahi produced by the 
plaintiff. lf so, it was a mere memo. of 
account and not an account book regularly 
kept in the course of the business, as a 
perusal'ofit will at onee show. There is 
nothing to show when it was written.. It 
may be that it was all written in asingle day. 
No presumption can be made that the balances 
referred to in the account book were struck 
on the particular dates given inthe bahi. 
The plaintiff does not say that any of the 
said balance (excepting -that ‘of 17th 
June, 1922.) was Struck in his presence." , : 

“There is thus nothing to show that the 
finalstriking of the balance was a result 
of a mutual settlement of account: between 
the parties. For aught one knows it might 
bea mere copy made by the defendant. 
This is one difficulty in the way of applying 
Art. 64. In the second plecs, the Article 
requires that the account stated must have 
been signed by the defendant. Exhibit 1 
relied upon by the plaintifs states at the 
beginning that this is an account of the 
defendant. It does not mention with whom. 
The neame of Ram Sarup only appears in 
this heading which describes the nature 
oí the account. It does not appear at any. 
other place in the book as one would expect 
a signature to be. Nor does the book 
contain anywhere the words such as "baqalam 
khud“ or “likhtam khud". But it is admitted 
that the whole ofit is in the handwriting 
of the defendant. 

The learned Advocate for the appellants 
relies strongly on the cases of Andarji 
Kalyanji v. Dulabh Jeevan (17), Jekisan 
Bapuji v. Bhowsar Bhoga Jetha (18), Sada- 
sook Agarwalla v. Baikanta ‘Nath Basunia 
(19), Mathura Das v. Babu Lal (20) and 


(17) 5 B. 88. 
(18) 5 B. 89. 
(19) 31 C. 1043; 90, W, N.83. : 
(20) 1 A. 683 
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‘Uma Shankar-v. Gobind Narayan .(21) 
and. urges: that it is not necessary that a 
signature as understood in common parlance 
should:appear on the document, but that 
it is merely necessary that there should be 
‘something which would show that the docu- 
ment:was intended to -have been .duly 
authenticated by the executant. The cases 
relied upon by him a8re.to some extent 
‘similar though not exactly on all fours with 
the case before us. But having regard to 
the fact.that the book itself in no way 
suggests that it contained the plaintiffs’ 
account, or was an account stated between 
the parties, we would hold that Art, 64 
cannot be made applicable to this case. 

“The result, therefore, is that this appeal 
is dismissed with costs. 

A. Appeal dismissed, . 

(21) 80° Ind. Cas. 6; 46 A. 892;.22 A.L, J. , 807, A. T, 
R. 1924 All, 855; L. R. 5 A. 638 Rev. 





ALLAHABAD HIGH COURT. 
Srconp: Orvin APPEAL No. 95 or 1928. 
November 20, 1929. 
-Present:—Mr. Justice Niamatullah. 
CHATUR PRASAD BARA BACHA 
AND OTBERS— PLAINTIFFS—APPELLANTS 
versus 
BAIJNATH PRASAD AND ANOTBER— 
. DEFENDANTS— RESPONDENTE. 
Civil Procedure Code (Act V.of 1908), ss. 107, 158, 
0. I,.r. 10 —Appeal against dead person —Power of 
Appellate Court to add legal representatives and grant 
extension of time—Limitation Act (IX of 1908), s. 5. 
- Where an appeal is preferred against a dead person 
by a bona fide mistake, the . Appellate Court .has 
power toallow the appellant to implead the legal 
representatives of the deceased as respondents to the 
appeal and to grant extension of timeunder s.5 of 
the Limitation Act. 
' Second appeal from & decree of the 
Subordinate Judge, Ghazipur, dated the 
-31st of October, 1927. 
Dr. M. L. Agarwaia, for the Appellants. 
Mr. Janaki Prasad, for the Respondente. 
JUDGMENT.—This appeal arises out 
of a suit brought by the present appellants 
and one Debi-Prasad, who was plaintiff 
No. lin the array of parties, for demolition 
of certain buildings made by the defendant- 
respondent. The suit- was decreed by the 
Court of first instance but has been dis- 
missed by the lower Appellate Court on 
appeal by the defendants. 
It appears that Debi Prasad died on the 
16th June, 1927. The appeal was filed in 
thelower Appellate Court on the 20th of 
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June 1927, i.e., four daysafter. the. death of - 
Debi Prasad. He was, however. shown a8: 
the-first respondent. On the 15th July, 1927, 
an application was made by the defendants. 
(appellants before the lower Appellate Court) 
asking for permission to implead the legal 
representatives of Debi Prasad and .for 
extension of time. under s. 5 of the’ Limita- 
tion Act ‘on the ground that they were not. 
aware ofthe fact of Debi Praead’s death 
when the appeal was filed. .The lower 
Appellate Court granted. this application, 
being satisfied thatthe mistake in-implead- . 
ing Debi Prasad as a respondent was: 
bona: fide and that the circumstances 
justified the application of.s. 5 of the; 
Limitation Act. On the merits the appeal 
was allowed and the plaintiffs’ suit was 
dismissed. 

The present .second appeal has been- 
filed by the plaintiffs,and theonly question 
argued on their behalf relates to the order 
passed by the lower Appellate Court on the 
application dated the 20th of June, 1927, 
permitting the legal representatives of 
Debi Prasad to be shown as respondents 
and extending the period of limitation on. 
cause shown. It is contended that an 
appeal, which was no appeal in-its incep- 
tion in consequence of a dead man having 
been shown as a respondent, cannot 
become a good appeal by a subsequent 
amendment and by the legal representa- 
tives of such respondent being impleaded 
as respondents. It may-be conceded that 
ordinarily an appeal directed against a 
dead man is no appeal in law; but it cannot 
be disputed that bona fide errorsin petitions 
of appeal as in case of plaints can be allowed 
to be amended in appropriate circumstances. 
I am of opinion that the provisions ef 
O.I,r 10 of the Code of Civil Procedure 
read with s. 107 of the same Code, enables 
a Court to allow amendment of a petition 
of appeal and addition of parties as respond-, 
ents. Dr. Agarwala has referred me to 
O. XLI, r. x0 of the Code of Civil'Procedure 
in support of his contention that the powers 
ofthe Appellate Court in the matter of. 
adding parties is limited by its terms. I 
am unable to accept this contention, O. XLI, 
r. 20, specifically refers to addition of 
parties who figured as plaintiffs or as 
defendants in the original suit. O.I,r, 10 
of the Code of Civil Procedure is general,and. - 
read with s. 107 permits addition of parties 
in appeal in a proper case, assuming, of 
course, that the addition of a new party in. 
appeal is not objectionable on any other’ 
ground, Section 153 of the Civil Procedure 
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Code has been applied by the. Madras High 
Oourt in a case similar to the. one before 
me:- See Adusumilli Gopala Kristnayya v. 
A divi, Lakshmana Rao (1). 

It provides that the Court 
any defector errorin any proceeding in a 
suit. Read with s. 107 of the Civil Proce- 
dure Code it will certainly be applicable to 


- appeals. The expression "any proceeding" 


is generalenough to inelude filing of an 
appeal. For these reasons I hold that the 


lower Appellate Court did not act contrary. 


to law in allowing the names of legal 
representatives of Debi Prasad being insert- 
ed in the heading of the petition of appeal 
and the name of Debi Prasad being remov- 
ed. This being done, the question which 
at once arose was whether as against the 
newly added respondents the appeal should 
be regarded to be within limitation. If tha 
addition had been made before the expiry 
of the period of limitation, no further 
question could have arisen. In view, 
however, of the application dated 15th 
July, 1927, having been made long after 
the expiry of the period of limitation, the 
appellants before the lower Appellate Court 
fell back upon the provisions cfs. 5 of the 
Limitation Act. They succeeded in showing 
tothe satisfaction of the lower Appellate 
Court that they were not aware of the fact 
of Debi Prasad’s death before the appeal 
was filed, as the latter lived in OChhapra 
District in another province. Considering 
all the circumstances, the lower Appellate 
Court extended the period o? limitation. 
The discretion exercised by the lower Appel- 
late Court does not seem to have been 
exercised inan unreasonable manner. This 
being so, the appeal which the lower 
Appellate Court eventually heard was in 
form as regards parties and was unaffected 
by any.rule of limitation. 
' In the.view which I take of the ques- 
tions argued before me this appeal cannot 
succeed. Itis accordingly dismissed with 
costs. 
A Appeal dismissed, 


(1) 49 M. 18; 49 M. L, J. 590; A. I. R. 1995 Mad. 
1210; 23 L. W. 418. 
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ALLAHABAD HIGH:COURT. 
Oivit Revision No. 137 or 1929, 

November 20, 1923. 4 
Present: — Mr. Justice King. 
JAGDIS: PRASAD—Durenpant 
- — APPLICANT 
, versus - 
DEOKI RAI AND ANoTHER—PLAINTIFE3 

‘ — OPPOSITE PARTIES. 
Provincial Small Cause Courts Act (IX of 1887), s. 17— 
Application to set aside ex parte decree—Treasury clos-. 
ing early—Applicant prevented from depositing on 
same day —Deposit next day—Sufficient compliance. : 
On the lst of September, 1928, which was a Satur- 
day, the applicant made an application for setting 
aside the ex parte decree accompanied by an affidavit 
and bya tender of depositof-the decretal amount, 
He received back the tender from the Court after 
12 o'clock and on going to deposit.the money in the 
treasury, found it to be closed. It was the rule that 
the treasury did not receive depositson Saturdays 
after midday. Theapplicant actually deposited the 
money in the treasury on Monday the 3rd of Septem- 
ber. The period of limitation for applying to set 


aside the ex parte decree expired on the 2nd of Sep- 
tember: 


Held, that there was a sufficient compliance with 
the requirements ofs. 17of the Provincial Small Cause 
Courts Act. [p. 827, col. 1.] 

Ganya Dhar-Baij Nath v. B. B. & C. I. Ry. (1) 
Munna Lal v. Radha Kishan (2) and. Koilpillai Sam- 
ban v Sapparimuthu Samban (3), followed. 

Jagan Nath v, Chet Ram (4), Sri Bhagwat Chaudhri- 
v. Balkaran Saithwar (5) and Badlu Singh v. Panthu: 
Singh (6), distinguished. 

_ Civil Revision from an order of the Addi- 
tional Subordinate Judge, Ballia, dated the 
20th of December, 1928. 


Mr, K. Verma, for the Applicant. 
Mr. L. M. Roy, for the Opposite Parties. 


JUDGMENT.—This is an application. 
for revision of an order passed by a Judge 
of the Small Oause Oourt dismissing an 
application for setting aside anez parte 
decree. 

The applicant before me was the defend-- 
ant in the Small Cause Court and an 
ex parte decree was passed against him on 
the 3rd of August, 1998. The period of 
limitation for applying to set aside.the. 
ex parte decree would have expired on the 
2nd of September, 1928. That date being & 
Sunday the period would have been extend- . 
ed to the 3rd of September, 1928. On the 
lat of September, 1928, which was a Saturday 
the applicant made an application for 
setting aside the ex parte decree accompani- 
ed by an affidavit and by a tender of deposit 
of the decretal amount. He received back 
the tender from the Oourt after 12 o'clock 
and on going to deposit the money in the 
treasury found itto be elosed. It was the 
rule that the treasury .did not .reeeive 


. deposits on Saturdays after midday. The. 
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applicant actually deposited the money in the 
treasury on Monday the 3rd of September. 

The question is whether iu these cir- 
cumstanzes the applicant can be held to 
have 'complied  substantialy with the 
provisions of s.17 of the Provincial Small 
Cause Courts Act, 1887. Under that 
Section it is provided that the applicant 
must, "at the time" of presenting his ap- 
plication, deposit in Court the amount due 
from him under the decree. In the present 
. ease it is clear that he did not deposit the 
amount due from him under the decree at 
the very time of making the applieation 
nor did he succeed in doing soon the same 
date. As it is the practice that deposits 
Shall be made. ordinarily not in the Court 
itself but in the treasury,it would be (prac- 
tically speaking) a physical impossibility 
to deposit the money in the treasury at the 
same time as making the application in the 
Oourt. The words ‘‘at tha time of present- 
ing his application’ must, therefore, not be 
construed too strictly. Itis not disputed 
that if he hed made the depositin the 
treasury-on the same date as he presented 
his application then he should be held to 
have complied substantially with the pro- 
visions of s. 17. In the present case he was 
unable .to make the deposit at the treasury 
on the same date, although he had the 
money ready with him, on account of the 
fact that the treasury closes on 
Saturdays at midday. In these circums- 
tances I hold that there has been sub- 
stantial compliance with the provisions of 
£, 17 because the applicant was only prevent- 
ed from actually depositing the money on 
the same date by the fact that the treasury 
closed early on Saturday, and he actually 
did make the deposit onthe very next day 
the tre: gay opened. 

This view is in accordance with the 
decision of a learned Judge of this Court 
in the case of Ganga Dhar-Bai; Nath v. B. 
B. & C. I. Ry. (1). In that case an ap- 
plication under s. 17 of the Provincial Small 
Cause Courts Act was presented on the 
last day of limitation accompanied by the 
necessary deposit. Owing, however, to the 
local treasury closing earlier than the hour 
when the tender was made the money was 
not paid in that day but the next, It was 
held that this wasa sufficient compliance 
with the provisions of the section. The 
facts of that case are precisely on all fours 
with the facts of the case now before me, 
‘That ruling followed the principle laid 

(1)-92 Ind. Cas. 522; 48. A. 342; 24 A. L. J. 328; A. I. 
R. 1926 Alf 609. - p 
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down in an earlier ruling in Munna Lal v, 
Radha Kishan (2). — . 

Another ruling by a single Judge of the 
Madras High Courtin Koilpillai Samban v. 
Sappanimuthu Samban (3) adopted the same . 
principle of decision. In that csse the 
applicant applied within thirty days for a 
chalan to deposit the decretal. amount in 
Court but owing to the Oourt’s delay in 
issuing the chalan the deposit was made 
after the expiry of thirty days. It was held | 
that in the circumstances the application 
for chalan was equivalent to & deposit. 

Several other rulings have been referred 
to by the learned Advocate for the applicant 
in which similar views were taken by the 
Court in deciding whether deposits made 
under O, XXI, r. 89 should be considered to 
have been made in time. 


The cases which have been relied upon 
for the opposite party are,in my opinion, 
distinguishable on the facts. In Jagan. 
Nath v. Chet Ram (4) there was no attempt 
to make any tender or deposit on the date of 
the application. It was only ona subsequ- 
ent date, when the opposite party objected 
to the hearing of hisapplication on the 
ground that the applicant had not complied 
with the requirements of s. 17, that he 
deposited the amount of the decree. The 
ruling in that case, therefore, isof no help 
in deciding the present case. The rulings . 
in Sri Bhagwat Chaudhri v.  Balkaran 
Saithwar (5) and Badlu Singh v. Panthu. 
sh A (6) are also distinguishable upon the 

acts. 

It has been urged that even if the 
applicant was unable to make his deposit. 
in the treasury. on the lst of September, 
owing to the early closing of the treagury, 
he could at least have returned tothe Court 
and have applied to be permitted to deposit 
the money in Court. It appears from the: 
judgment ofthe Ovurt below that on certain 
occasions the Court does allow deposits to 
be made in Court, although that is not the. 
ordinary practice It is true that the 
applicant might have adopted this course 
but Ido not think it was necessary for him’ 
to do so when he had obtained from the 
Ocurt a chalan authorising him to deposit 
the money in the treasury ; it was natural 


30 Ind. Cas. 186; 37 A.591; 13 A. L J. 793. 
72 Ind. Cas. 220; 44 M. L. J. 247; 17 L. W. 187; A. 
I. R. 1923 Mad. 354. 

(4) 28 A. 470: 3 A. L. J. 318; A. W. N. (1906) 93. 

(5)65 Ind. Cas. 596; 20 A. L. J. 209; 4U, P.L. R 
(A.) 10; A. I. R. 1922 All, 29. 
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that he should seek to make the deposit in 
the treasury and not elsewhere. 


Ia my opinion the applicant has substan- 
tially complied with the provisions of s. 17. 
I, therefore, allow the revision and set aside 
the order of the Court below. The Court 
below will, therefore, proceed to entertain 
the application onits merits. The applicant 
will get his costs on this Court. 


A. Application allowed. 


ALLAHABAD HIGH COURT... 
SEGOND CIVIL APPEAL No. 1657 oF 1926. 
November 12, 1929. 
Present :—Mr. Justice Niamatullah and Mr. 
Justice Bennet. 
MAHMOOD ALIanpb oTRHERS—DEFENDANTS— 
APPELLANTS 
versus 
OHINKI SHAH (PLAINTIFF) AND MIR 
WAJID ALI AND oTHERS—DEFENDANTS— 
RESPONDENTS. 


Contract Act (IX of . 1872), s. 68S—‘Necessaries’, 
meaning of—Money advanced for payment of arrears 


of Government revenue to avert sale, whether ‘neces- 


saries’. 

The word ‘necessaries’ in s. 68 of the Contract Act 
includes money urgently needed for the requirement 
of minors, e.g., for payment of arrears of Govern- 
ment revenue for which their property is threatened 
to besold, and cannot be restricted to what is neces- 
sary for the elementary requirements of the minors, 
such? as, food and clothing  [p. 822, col. 1.] 

Nandan Parshad v. Ajudhia Parshad (1), Watkins 
v. Dhunnoo Baboo (2) and Sham Charan Mal v. 
' Chowdhry Debya Singh Pahraj (3), referred to. 


Second appeal from a decree of the 
First Subordinate Judge, . Oawnpore, dated 
the 3rd of May, 1926, modifying that of the 
First Additional Munsif, dated the 25th of 
January, 1926. | 


l Mr. Shiva Prasad Sinha, for the Appel- 
anta. 
Mr. A. M. Khwaja, for the Respondents. | 


JUDGMENT.—This is a second appeal 
preferred by defendants Nos. 1 to 9 


against the decree passed by the First 
Subordinate Judge of Oawnpore modify- 
in the decree of the Oourt of 


first instance in a suit brought by the 


MAHMOOD ALI CHINKI SHAH. 
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plaintiff-respondent for recovery of Re. 637-7 
being Rs. 471-6 principal and Rs. 166-1 in- 
terest at the rate ofone per cent. per mensem 
on foot of a promissory note executed by one 
Mir Wilayat Husain (defendant No. 7) under 
the: following circumstances :—Defendants 
Nos. 1 to 5 were minors on the dateof the 
pro-note. Except one who has since attained 
majority they are still minors. Mir Wajid 
Ali (defendant No.6) was their certificated 
guardian. Heis a very old man being aged 


“45 and probably for that reason left the 


affairs of the minors to be looked after by 
his son Mir Wilayat Husain, defendant No. 
7. Default was made in payment of Govern- 
ment revenue in respect of the minor's pro- 
perty. Both the lower Courts have found 
that the Naib-Tahsildar arrived to attach 
the property belonging to the minors for 
It was 
under those circumstances that Dindayal 
defendant No. 8 advanced the necessary 
sum of Rs. 471-6 on foot of the pro-note now 
sued on for payment of Government 
revenue. But for this timely assistance the 
property of the minors would have been 
attached and sold for satisfaction of Govern- 
ment revenue. The defendant No. 8 the 
original creditor, assigned his rights to the 
plaintiff-respondent, who has accordingly 
brought the present suit for recovery of 
money due from the estate of the minors, 
The Court of first instance held that the 
minors were not liable for payment of what 
may be found due to the plaintiff respond- 
ent. A decree was, in that view, passed 
against the defendant No. 7, the executant 
of the pro-note. On appeal by the plaintiff- 
respondent the lower Appellate Oourt held - 
that the.pro note executed by defendant No. 
7 was not binding on the minore, who can- 
not be made liable on foot thereof. But in 
view of the circumstances found by it, 
which we have already mentioned, it held 
that the provisions of s. 68 of the Indian 
Contract Act justified a decree being pass- 
ed against the estate of the minors for what 
had been advanced to satisfy their ''neces- 
gity ". It should be mentioned that the 
defendant No. 6, the guardian, was, accord- 
ing to the finding of the lower Appellate 
Court; present when the transaction ending 
in the execution of the pro-note was entered 
into. The lower Appellate Court apparently 
was of opinion that though he did not 
exacute the pro-note; he is to be regarded as 
a consenting party to the transaction of 
loan. The decree was, for that reason, passed 
not only against defendants Nos. 1 to 5, the 
minore,and defendant No.7 the efecutant of 
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- the pro-note, but also against the guardian 
defendant No.-.6,-who had-not joined -in 
execution of the pro-note. Defendant No. 7, 
has acquiesced in the decree passed by the 
-lower Appellate Court and nothing further 
need be said as regards him. The defend- 
ant! No.7 has likewise not appealed from 
the decree passed against him by the lower 
Appellate Court. 

It is contended . on behalf of defendants 
- "Nos. 1 to 5 tbat a. 68 of the Indian Contract 
Act relied on by the lower Appellate Oourt 
is not applicable to the circumstances 
of the case. It is argued that no“ neceg- 
` Baries" were supplied to them, but the 
money advanced by defendant No. 8 was 
utilised for payment of Government revenue 
which ought to have been paid out of the 
income derived from the  zemindari pro- 
 perty in respect of which revenue was in 
- arrears. We donot think that the scope 
of s. 68 of the Indian Contract Act can 
be so narrowed down as to exclude a case of 
this kind. It may be that the guardian of 
‘the appellants ought to have 
—the Government revenue before’ incur- 
ring -any other expenses out of ‘the 
income in his hands, but antecedent 
mismanagement will not alter the zircum- 
stances which existed at the time when the 
loan was advanced by defendant No. 8. It 
‘cannot be disputed that the property of the 
minors was threatened tobe attached and 
there was imminent danger of the same 
‘being sold for satisfaction of revenue. If 
therefore, defendant. No. 8, realising the 
difficulties the minors were in, advanced the 
“money which was applied to avert the danger 
with which they were faced, we are of 
opinion that, the terms of s. 68 of the 
Indian Contract Act are clearly applicable. 
The word “necessaries” in œe. 68 
certainly includes money urgently needed 
for the requirement of minors and cannot be 
restricted to what is necessary for element- 


ary requirements of the minors such as food . 


and clothing. In Nandan Parshad v. Ajud- 
hia Parshad (1) s. 68 of the Indian 
Contract Act was applied by a Full Bench 
of this Court to a case in which money had 
been advanced for the performance of the 
-marriage of the gister of the minor whose 
- estate was sought tobe made liable, It was 
found that the money was really needed for 
“the performance oi her marriage. It was 
-held that the money should be considered 
-as ene "supplied for necessaries” within 


J^ )5 Ind" Cas; 418; 32A. 225,7 A. Ti, J. 286. 
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the meaning of s. 68 of the Indian 
Contract Act. Reference may also be made 
to Watkins v, Dhunnoo Baboo (2) and Sham 
Charan Mal v. ‘Chowdhry Debya Singh 
Pahraj (3) which arein point. In -view.of 
the circumstancesof the case and. the.state of 
thelaw we have indicated, the decree 
passed by thelower Appellate Oourt is 
correct. 


This appeal must fail and is accordingly 
dismissed with costs.. l 


å. Appeal dismissed. 


(2) 70.140; 8 O. L. R. 433. 
(3) 21 0.872. 


ALLAHABAD HIGH COURT. 
SROOND CIVIL APPEAL No. 999 or 1928. 
December 11, 1929. 
Present:—Mr. Juatica Niamatullah. . 
Chaudhri JAHANGIHA—PLAINTIFE— 

` LAPPELI ANT: 
versus 
SARUP AND-OTABRS— DEFENDANTS— 
RESPONDENTS. 
Agra Tenaney Act (II of 1901), s. 194 (2) (3)— 
Co-sharer landlords—Suit for rent by some alone— 
Others impleaded after limitation—Entire suit, whe- 


- ther barred—S. 194 (2), scope of. 


One of three co-sharers of a mahal instituted a 
suit for recovery of the whole rent relying ugon an 
agreement between him and his co-sharers entitling 
him to realiséthe whole rent. At a later stage, 
after the claim had become time-barred he implead- 
ed the other co-sharers as defendants. The latter dis- 
claimed all interest. The original defendants, how- 
ever, contended that the entire suit was barred: 

Held, that the suit was in substance one under s. 
194 (3) of the Agra Tenancy Act; the defect of non- 
joinder of the other co-sharers was cured by their 
being impleaded, and the plaintiff was entitled to 
recover his share of the rent ip. 830, col. 1.] 

The special contract referredto in cl. (2) of s.194 
of the Agra Tenancy Actis not one authorising one 
co-sharer to recover the whole rent but one authorising 
a ro ner to sue forhis share of the rent. [p. 829, 
col. 2. 

Ia Lal v.Baldeo Singh (1), followed. 

Second appeal from a decree of the 
District Judge, Saharanpur, dated the 16th 


of April, 1928. 
Mr. M. L. Agarwala, for the Appellant. : 
Mr P.L Banerji (for whom Mr. -H. 


Sen), for the: Respondents. 


P. | 
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of-a suit for arrears of rent brought by 
the plaintiffappellant for recovery of rent 
for the years 1329 to 1331 Fasli. Defend- 
ants Nos. land2 are the tenants of the 
Jand in respect of which the rent is 
claimed. "The plaintiff is one of three co- 
sharers of the ‘mahal’ in which the holding 
in question lies. Thesuit,as framed, was 
one for recovery of the whole rent.payable 
by the defendants Nos. land 2. The 


~ plaintiff relied upon an agreement between 


his co-sharers and himself entitling him 
(plaintiff) to realise the whole rent from the 
defendants Nos. 1 and 2, 


Defendants Nos. 1 and 2 contested the. 


plaintiff's right to recover the rent without 
other co-sharers being joined as co- plaintiffs 
with him. At a later stage the plaintiff 


impleaded defendants Nos. 3 and 4, who. 


are the other co-sharers in the ‘mahal’, 
The latter stated that they had no concern 
with the rent in question. In other words, 
they did not object to the plaintiff re- 
covering the rent in suit. Their statement 
supports the plaintiff's allegation made in 
the. plaint.that there was an arrangement 
among the co-sharers under which the 
plaintiff alone was entitled to sue for the 
whole rent from defendants Nos. 1 and 2. 


The Court of first instance decreed the 
guit but the lower Appellate ,Court has 
dismissed it, holding that the plaintiff 
alone could not sue for recovery of the 
entire rent and that the period of limita- 
for a suit for arrears of rent had expired 
when the other co sharers were impleaded 
as defendants. It appears that the suit 
rem@ined pending, for some reason or 
othér, for several years and when the 
defendants Nos. 3 and 4 were made parties 
the period of limitation for even the 
last of the years in suit had run out. 


It is contended on behalf of the appel- 
lant on second appeal that the plaintiff- 
appellant is entitled to sue for the whole 
rent, notwithstanding the provisions of 
s. 194, because the other co-sharers have 
ceased to be land-holdere, as defined in 
the Tenancy Act. This proposition is 
apparently based on what the co sharers 
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profits, the plaintiff was assigned the: right ^ 
to recover the rent from defendants Nos. 1: 
and 2, The right of the cther co-sharers : 
in the holding is not put an end to by 
an arrangement of this kind, which is 
generally of a temporary character. There 
is no other evidence on this question, : 
and the utmost that can be saidon the 
strength of what the co-sharers stated is . 
that the plaintiff is conceded, by his co- 
sharers, the right to recover rent from the 
defendants Nos. 1 and 2. I am, therefore, ` 
unable to accept the contention that the : 
plaintiff alone should be. considered as.’ 
land holder with reference to the holding 
of defendants Nos. l and 2. 


The view of the lower Appellate Court : 
that the plaintiff is not entitled to recover 
even his own share of the rent in respect < 
of the years in suit cannot be supported.. 
Section 194 of the Tenancy Act (ILof 1901): 
precludes one of several co-sharers from ' 
suing for the whole rent except through : 
an agent appointed by them conjointly. : 
Sub. section 2 of that section enables one. 
of several co-sharers to sue for his share: 
of rent if there isa subsisting agreement- 
among the co-sharers authorizing the 
plaintiff to sue for his ehare of the rent.. 
As pointed out in Manohar Lal v..Baldeo: 
Singh (1) the special contract; referred to” 
in thatsub-section, is not one relating to: 
the right of one of the co-sharers to recover: 
the whole rent. Sub-section’ 3 of s. 194- 
provides every one of several co-sharers to: 
institute & suitfor recovery of. his share: 
of therent if the other co-sharers refuse 
to be joined as plaintiffs; but in such a. 
case such other co-sharers must. be: 
impleaded as defendants. The difference’ 
between a case governed by sub-s. 2 and. 
the one under sub-s. 3 is that in the -former 
case the other cosharers need not be: 
joined, whereas in the absence of a special: 
contract, referred to-in‘sub-s; 2, the co- 
sharers who refuse to be joined as plaint- 
iffs should beimpleaded as defendants; but 
the plaintifi's claim must be limited to: 
his sbare of the rent in either case, 


In view of the attitude exhibited. by: the: 
other co-sharers, when joined as defendants, 


it is obvious that they were not willing 
to: join with the plaintiff in a suit for 
arrears of rent to be brought against the. 
defendants- Nos. 1 and 2, Even when: 


stated when made parties to the case. 
I do.not think their statement can be: 
construed as meaning that they had no 
interest léft in the land. As I construe 
it, they merely declared that, in consequ- 


(1) 103 Ind. Oas. 379; 49 A. 918; 25 A, L. 
ense of an arrangement for enjoyment of ! 


J, 982; 
R.84;:225 Rev. A.J. R.1927 All,505. -° . 
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made parties a8 defendants, they disclaimed 
all interests in the matter. Under these 
circumstances, I think that the defect of 
-non-joinder dueto the other co-sharers of 
the plaintiff not being impleaded as 
plaintiffs or defendants originally was 
cured by subsequent addition of defend- 


ants Nos. 3 and 4in the array of parties. - 


If they had been joined as co-plaintiffs 
within limitation, the suit would have been 
good for the whole rent; but having been 
impleaded only as defendants, the plaint- 
iffis entitled, if at all, to recover only his 
share of the rent under a, 194 (3). 


It is contended by the learned Advocate 
for the respondents that the other co- 
sharers having been joined after the expiry 
of the period of limitation, the whole suit 
mustfail. His contention is that the suit was 
bad in its inception and it was only when 
defendants Nos. 9 and 4 were made parties 
that the suit for the first time became 
one that could be entertained in law, I 
am un&bleto accept this line of argument. 
On the defendants Nos. 3 and 4 being 
made parties, the suit which should be 
deemed to have been instituted on the date 
the plaint was presented became absolutely 
flawless so far as the plaintiff's right to 
recover his own share of the rent is con- 
cerned. The question oflimitation stands 
altogether on a different footing, and must be 
decided in accordance with e, 22 of the Indian 
Limitation Act, which provides that “if, 
after the institution of a suit, a new defend- 
ant is added, the suit shallas regards him 
be deemed to have -been instituted when 
he was so made a party.” It follows that 
as against the defendants originally 
impleaded the suit should be deemed to 
have been instituted when the plaint was 
presented and as against the newly added 
defendants the date of institution for 
purposes of limitation isto be the date on 
which they were made parties, 


The suit as against defendants Nos. 1 
and 2 having been instituted within time, 
any relief to which the paintiff is entitled 
as against them shouldbe granted. The 
plaintiff is not e2titled to any relief against 
the newly added defendants and indeed, 
he does not claim any. They have been 
made parties to indemnify the defendants 
Nos. 1 and Z against any possible claim 
which may be made by other co-sharers in 
respect of the rent claimed by the plaintiff 
and to be decreed to him in case the suit 


sueceeds,* The. case is not one in which: 


the right of the plaintiff and the pro forma 
defendants, who are his co-sharers, is one 
and indivisible: Section 194 of: the 
Tenancy Act creates a division of interests 
in respect of the rent payable to them 
jointly, where one of the co-sharers is 
unable to obtain the joinder of his co- 
sharers for bringing an action for the 
whole rent. Thelaw expressly allows one 
of the co-sharers in such a case to sue for 
and recover his share of the rent. Under 
these circumstances, I am of opinion that 
the joinder of defendants Nos. 3 and 4 after 
the expiry of the pericd cf limitation 


“ prescribed fora suit. for arrears of rent 


cannot” affect the liability of the tenant 
defendants for the plaintiff's share for 
which they were sued within time. 


For the foregoing reasons, I allow the 
appeal, set aside the decrees passed by 
both the Courts below and remand the. 
case to the Court of first instance through 
the lower Appellate Oourt with the direction 
that the plaintiff's share of the rent in suit 
be ascertained and a decree be passed for : 
that amount. Parties shall pay and receive 
costs in proportion of success and: failure. 


Aoo Appeal allowed. 


ALLAHABAD HIGH COURT. 
SEOOND Civin APPEAL No. 1407 or 1926. 
January 8, 1230. 
Present:—Mr. Justice Sen and 
Mr. Justice Niamat ullah. 
ABDUL AHAD-—DESeENDANT— 
APPELLANT 
versus 


OHHABI RAM— PLAINTIFF— RESPONDENTS. : 

Limitation Act (IX of 1908), Sch. I, Arts. 95, 120—. 
Morigage—Fraudulent decree by third person against, 
mortgagor—Decree on morigage—Suit by mortgagee 
for declaration that third person’s decree 16 fraudulent 
—Lamitation. . 

A executeda mortgage to B in 1911. Inthe same 
year A's father C instituted a suit against A for a 
declaration that the property mortgaged to B Lelonged, 
toCand notto A. B applied to be made a party to. 
this suit but his application was dismissed and a 
decree was passed in favour of C. In 1922, B obtain-. 
eda decree on his mortgage, C intervened and object-, 
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ed to the sale, B thereupon instituted a suit in 1925 
for a declaration that the property belonged to A and 
that the decree obtained by C was fraudulent and 
collusive: 

Held that the suit. was governed by Art. 120 and 
not Art. 95 of Sch. I of the Limitation Act and was 
not time-barred. [p. 832, col. 2.] 

Sacond appeal from a decree of the 
District Judge, Budaun, dated the 7th of 
June, 1926, reversing that of the Subordi- 
nate Judge, Budaun, dated the 22nd 
of February, 1926. 

- Mr. M. A. Aziz, for the Appellant. 

Mr. Mushtaq Ahmad, for the Respond- 

ent, 


JUDGMENT.—This is an appeal by 
one ofthe defendants, arising out of a sult 
for declaration that Abdul Wahid was the 
owner of the property in dispute, that the 
said property was liable to be sold in execu- 
tion of decree No. 152 of 1922, obtained by 
the plaintiff against Abdul Wahid, and 
that the decree in Suit No. 326 cf 1911 
obtained by Abdul Ahad against his son 
Abdul Wahid was fictitious, collusive and 
not binding upon the son. 


The relation of some of the parties will 
appear from the following genealogical 
table:— ! 


Moizuddin—Munni Begam. 
au 


( | 
| Fatima- Abdul=- 2nd 





>} 
Tahmid- 


| Begam. Ahad wife Tafwizan un-Nisa= 
| Nisa— Rafat 
Abdus Samad Abdul  Ghafur Ahmad. 
oe Wahid. Ahmad. 
Daughter= 
Abdyl Wahid. 


Munni Begam had a son Abdul Ahad and’ 


two daughters. Tafwizannisa and Tahmidan- 
nisa, Abdul Ahad was married to 
Musammat Fatma Begam. Abdul. Wahid 
is the son of Abdul Ahad by another 


‘wife. On the 12th of of June, 1890, an award . 


was made on a reference to arbitration be- 
tween MunniBegam and some of herrelations. 
Under this award, a moiety of the prop- 
erty was given to Musammat Fatima Begam 
and Adbul Wahid jointly and the other half 
to Abdus Samad, who was another son of 
Munni Begam, On the 30th of May, 1901, 
Abdul Wahid executed a simple mortgage 
ofthe property in suit to Chhabi Ram, 
plaintiff respondent. In 1905, Tafwizannissa 
and Tahmidunnissa the two daughters of 
Munni Begam instituted a suit for the 
ayordance of the award, The suit was 
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decreed and their claim to a portion of the 
property was recognized by a decree dated 
the 10th of May, 1905. On the 14th'of July, 
1908, a second award was made between the 
members of the family under which one sixth 
share of Tahmidunnissa in mauzas Rali 
Madhopur and Ismailpur was given to 
Abdul Wahid and others and the share of 
Tahmidannissa in mauza Gangapur was 
increased inexchange of the above aforesaid 
property. On the 22nd of November, 1219, 
Tafwizunnissa sold her share in mauzas 
Rali Madhopur and Gangapur to Addul 
Wahid and others. On the 16th of October 
1911, Abdul Wahid executed another mort- 
gage in favour of Ohhabi Ram and the con- 
sideration for this mortgage was the earlier 
mortgage, dated the 30th of May, 1901, 
which bas already been referred to. In 1911, 
a suit was launched by Abdul Ahad the 
father against Abdul Wahid fora declara- 
tion that the property mortgaged to Ohhabi 
Ram was his property and did not 
belong to Abdul Wahid. This suit was 
numbered and registered as 326 of 1911. On 
the l8th of December, 1911, Ohhabi Ram 
sought to be impleaded as a defendant. 
This application was resisted by Abdul 
Ahad and rejected by an order dated the 
10th of December, 1911. Chhabi Ram in- 
stituted a suit on foot of his mortgage, 
dated tne 10th of October, 1911, against 
Abdul Ahad and Abdul Wahid the mort- 
gagor. Thesuit was decreed against Abdul 
Wahid but was dismissed against Abdul 
Ahad the father. This was on the 6th of 
December, 1922. A final decree was obtained 
by Chhabi Ram which.he sought to execute 
by sale of the mortgaged property. Abdul 
Abad intervened, Ouriously - enough, the 
Court below did not try the question 
raised by Abdul Ahad’s application in the 
course of the execution proceedings. It 
however, ordered that the application of. 
Abdul Ahad be treated as a suit.. The 
present suit was instituted by Chhabi Ram 
on the 13th of October, 1925, in which he 
sought the reliefs.which we have already 
enumerated, upon the ground that Abdul 
Wahid was the cwner of the property in 
controversy, that he was competent to mort- 
gage the property to Ohhabi Ram on the 
j6th of Oetober, 1911, that the decree dated 
the 6th of December, 1922, was properly 
obtained against Abdul Wahid and was 
executable by sale of the mortgaged pro- 
perty,that Abdul Ahad had no interest in the 
property whatsoever, and that the plaintiff 
was not bound by the decree obtained by 
Abdul Ahad the father against his son 
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Abdul Wahid which was a: fraudulent and 
collusive decree, ; 
` Abdul Ahad contested the suit on the 
ground that he was the owner of the 
property, that the decree obtained by him 
against his son Abdul: Wahid in Suit No. 
326 of 1911 was: not vitiated by fraud: or 
collusion and that the plaintiff's claim was 
time barred. ^ — 

It may be mentioned that the plaintiff in 
repudiating the claim of Abdul Ahad relied 
upon 6, 41 of the Transfer of Property Act 
as being the transferee of the property from 
the ostensible owner. 

The Court of first instance dismissed the 

suit. It overruled the plea of estoppel, 
upheld the plea of limitation and held that 
Abdul Ahad the father and not Abdul 
Wahid was the owner of the property in 
- dispute. 
. Thelower Appellate Court has reversed 
this decision and decreed the plaintiff's 
suit, It came to the conclusion that the 
plaintiff's ciaim was not barred by limita- 
tion. It manifestly intended to find that 
Abdul Ahad was precluded bys. 41 of the 
Transfer of Property Act from impugning 
the title: of his son Abdul Wahid. There 
was no trial of the issue as to whether 
Abdul Wahid or Abdul Ahad was the owner 
ofthe property in dispute. Abdul Ahad 
appeals from this decision and his main 
contention is that the plaintiff's claim was: 
time-barred, It has been argued that 
the decree in Suit No. 326-of 1911 was 
obtained in July, 1912. Assuming’ that 
this: decree was collusive or fraudulent, 
Chhabi Ram the plaintiff had knowledge 
of this fraud sofar back as the 15th of 
December, 1911, when he intervened in the 
said suit. His application, however, was 
rejected on the 16th of December, 1911. The 
present suit was not instituted till the 13th 
of October, 1925. It has been strenuously 
argued that the suit is covered by Art. 95 
of the Indian Limitation Act and the claim 
for the avoidance of the decree in Suit No, 
826°of 1911 is statute-barred. 


`. Our. attention has been drawn to the 
decisions in Radha Prasad Singh v. Bhagwan 
Rat (1) and Parekh Ranchor v, Bai Vakhat 
(2).. The facts of these. cases are, in our 
opinion, toto celo different from the facts 
which have given rise to the present appeal, 
Thisis not a.suitfor the avoidance ofa 
decree, norisita suitfor setting aside a 


decree obtained by fraud within. the mean-. 


(1) 5.4.89; A, W. N, (1883) 33, 
(8) 11 B. 119. 
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ing of Art. 85. The claim is for declaration 
that the plaintiff is not bound by the decree 
in Suit No. 326 of 1911. There can. be no 
doubt that the article applicable toa suit 
for declaration of this description is Art. 120 
and not Art. 95. The plaintiff was entitled: 
to institute asuit of this description within 
six years from the date of the invasion of 
his title. Prior to the 6th of December, 1929," 
when heobtained the decree against Abdul 
Wahid mortgagor, he had no right to 
proceed against the property in dispute. 
His title to the property was jeopardized for 
the first time when Abdul Ahad the father 
intervened in the course of the execution pro- 
ceedings andclaimed to be theabsolute owner 
of the property. This was done sometime on 
or about the 2nd of October, 1925. The suit 


“was instituted on the 13th of October, 1925, 


and is clearly within time. 

The plea of estoppel was argued in the 
Court below, but there is no clear finding 
on this point, The learned District Judge 
held that the plaintiff had made sufficient’ 
inquiry and left the matter there, As we 
have already noticed there is no finding on: 
the question of title of either the.mortgagor 
or of Abdul Ahadto the property in dispute, 
We are of opinion that this appeal cannot. be ' 
satisfactorily disposed of without having a 
clear finding on this point. We remit the 
ne issues .to the. lower Appellate 

ourt:— f E 


Issues- --- - 

1, Whether Abdul Ahad'or -Abdul Wahid 
was the owner of the property in dispute? 

2, Whether Abdul Ahad was-precluded by 
8.41 of the Transfer.of Property Act from 
asserting his title to the property mortgaged 
to Chhabi Ram plaintiff? oe a 

. The Court below is directed to submit 
its findings on these issues within two 
months from the date of receipt.of this: 
order. The parties are permitted to adduce- 
further evidence if they are so advised. On. 
return of the findings the usual ten ^ days’ 
time shall be allowed for objections to.the:* 
findings. 


A. ; Issues remitted. 
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LAHORE HIGH COURT. 
Second O1vin APPBAL No. 2422 oF 1924, 
i June 5, 1929.. p 
Present:—Justice Sir Alan Broadway, KT., . 
. nd Mr. Justice Hilton. 
. Musammat RAJJI AND ANOTHER— 
DERFENDANTS—ÀPPELLANTS 
versus 
BADAR DIN AND 4NOTHER—PLAINTIFFS— 
RESPONDENTS. 


Punjab Colonization of Government Lands Act (V 
of 1912),s. 20—Death of tenant—Mutation in^ favour 


&4JJl 9, BADAR DIN. 883^ ^ 
' Raushan) to the'Revenue Authorities asking * 
for permission to purchase “the: proprietary ' 

. rights in the said land. ‘The. Collector : 

sanctioned the said purchase on 13th June, 

. 1921, and the money was' paid into the trea- 
Bury on behalf of Qaim Din on 15th Septem- 

_ ber, 1921. The trial Court dismissed the ' 
plaintiffs'suit but an appeal by them was ` 
successful. Hence this second appeal. ` ` 

'  Ithas been held by both the Courts that the 

i 1 up by vili edi Pa) ji and QaimDin ` 

ad not been proved and. further that even : 

of alleged. adopted son— ound to be false— =: UT: A . . 

aik Puls to pid dE of diy i any euch Will could be said to exist, 16 ; 

of mutation. . is not operative having regard to the provi- - 
B, who owned occupancy rights in certain lands sions: of Act V of 1912 as amended by ` 

= a n Rhee One SEPA. Act III of 1920. Further it has been held: 
an . . - i . . » 

vidis médicos e m pid of an alleged that the alleged adoption of ‘Qaim Din ; by ' 

adopted son. Nephews of B instituted a suit against - Muhammad Bakhsh had not been establish- l 

the widow and the alleged adopted son for-a ed by any reliable evidence. . These are 

d rcp ene Ss jah ka findings on questions of fact which cannot ` 

E E nag MO UM i be: attacked in second.appeal.: The learned ' 

Bo qo A Waa dalie au E J udge held in the end that the - 
Held, that the plaintiffs were entitled to institute money bad. as a matter of fact, been paid by ‘ 

the suit and to obtain a declaration of their rights. Musammat Rajji out’ of her deceased: 
Second appeal from a decree of the husband’s property, and not out of the 

Additional District Judge, Lahore, dated: income of the land, and that the allegation : 

the 4th June, 1924. E that Raushan had paid the money on behalf ` 
Messrs. ‘Saunders and Basant Krishna, of hisson was not correct. Proceedings ‘ 

for the Appellants. ` takeu by Musammat Rajji were held to: 
Mr. Tirath Ram, for the Respondents. -ba fraudulent throughout and the plain- i 
JUDGMENT. tiffs were thereupon granted a decree by: 
Broadway,  dJ.—One Muhammad: the learned Additional District Judge. : 

Bakhsh died on {8th March, 1919, leaving: . It this second appeal on behalf of Musam-. 

him surviving awidow Musammat Rajji. On: mat Rajji and Qaim Din it has been: 

the date of his death he héld occupancy urged that inasmuch as the. proprie- ` 
rights in certain lands, which he had ac-' tary rights in the land had been acquired 
quired from the Government to which by Qaim Din, or if not by Qaim Din then 

Act V of 1912 was applicable. On 23rd by musammat "Rajji, the suit for a declara- 

April, 1919, Musammat .Rajji entered an tion was bad, Attention was drawn to 

application before the Revenue Officer Malap Kaur v. Hakim Singh (1), Sewa 

'Staténg that Muhammad Bakhsh had formal- Singh v. Bholi (2) and Narain Singh v. 

ly adopted her brother’s son, a boy named: Sada Kaur (3) and it was urged that the 

Qaim Din, and has executed a Will in his’ acquisition by Afusammat Rajji or by 


favour. Mutation was entered up according- 


ly and sanctioned on zàrd July, 1919. Badar - 
Din and Buta, nephews of Muhammad 


Bakhsh; thereupon appealed to the Com- : 


missioner: who held that inasmuch ‘as 
mutation had been sanctioned on the 
strength or basis of the Will set up, he 
could not interfere but that Badar Din 
and Buta could if they so wished, attack 
the Will. Accordingly on 8th August, 1921, 


Badar Din and Buta instituted a suit against - 


Musammat 
asking for a declaration that the mutation 
in question would not affect their reversion- 
ary rights. Prior to the institution of this 
suit an application had been made on behalf 
of Qaim Din (apparently by shis father 


53 : 


Rajji and the said Qaim’ Din | 


} 


Qaim Din must be regarded as an -.acqui- 
sition of acquired property and: that, there- 
fore, the suit was not maintainable, A 
reference to those authoritiesshows that there, 
is a very material difference between the 
facts as stated in them and those of the 
present case. In each of the cases cited the 


' original tenant had not acquired any 


occupancy rights, these being acquized 
subsequently bythe original tenant’s widow, 
etc., it being held that these acquisitions ' 
were for themselves and not for the benefit 
of the deceased tenant's estate.. In the 


(1) 28 Ind. Cas. 441; 8 P. R. 1915; 195 P. L-R. 1915. 
(2) 36 Ind. Cas. 382; 129 P.-R 1916; 83 P L.R.1917. 
2) 882Ind. Cas, 64; 6 Lah, 124; A. I, Ry 1925 Lah, 


~~ 
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present ease Muhammad .Bakhsh when he 
died was an occupancy tenant. Under 
s. 20, Act. V of 1912, in the absence of 
male lineal descendants the widow 
Musammat, Kajji succeeded to.a life-estate. 
On her death when succession would open 
out, there having been no nominetion as 
provided for in cl. (d), B. 20, it would be 
for the Collector to nominate Muhammad 
from 
that class of persons mentioned in cl, (d), 
8. 20. Itis not denied that the present 
plaintifis-respondents come within the 
purview of cl. (d), s. 20, and they are, 
therefore, in my judgment, persons inte- 
rested in the estate of ‘Muhammad Bakhsh 
and are entitled to bring this suit. 


The position as it was on the date of. 


the institution of the suit is all that needs 
to be considered. There. had been a 
mutation in favourof Qaim Din, Musammat 
Rajji never having put forward any title 
to the property. That mutation had 


clearly been based on a Will said to have. 


been executed by Muhammad Bakhsh in 
favour of Qaim Din recognizing an adop- 
tion of the said boy. It has been found 
that neither the Will nor the adoption have 
been proved-and in these circumstances it 
seems to me that the plaintiffs are entitled 
toa declaration that the mutation sanc- 
tionedon 23rd July, 1919, will not affect 


their reversionary rights:2nd I would, 


therefore, dismiss this appeal with costs.. 
Hilton, d.—1 agree. 


A. Appeal dismissed. 


~ LAHORE HIGH COURT. 
Crvin, Revision PETITION No. 44 or 1929, 
October 22, 192v. 
Present :—Mr Justice Jai Lal. 
SAID MUHAMMAD SHAH—P taintirr— 
PETITIONER 
versus 
ATMA RAM AND oTHERS—DEFENDANTS— 
REePONDENT:. ` 
Civil Procedure Code (Act V of 1908), O0. IX, v. 4— 


‘Dismissal of suit for plaintiff's absence—Suffcient 


cause for non-appearance— Restoration. 

On the 19th April, 1928, the plaintiffs Counsel 
presented an application requesting the Court to 
relieve him of his duty to appear for the plaintiff as 
he was cited asa witness in the case by the defend- 
ants. The Court made a note at the back of this ap- 
ps thatit would be disposed of at the next 


hearing, i. e, 19th May, 1928. It appears that when 


tho caso wat called on this last mentioned dato, 


SAID MUHAMMAD V. ATMA RAM, 


» 
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neither the plaintiff nor his Counsel appeared in 
Court. The defendants, also did not appear. The suit 
was consequently dismissed in default and an appli- 
cation was made on the same day by the plaintiffs to 
restore the suit, but it was dismissed: 

Held, that in the circumstances of the case there 
was sufficient cause for non-appearance and the 
Court would have exercised a wiser discretion if 
it had set aside the dismissal of the suit. 


Civil revision petition against an order of 
the Sub-Judge; First Olass, Jullundur, dated 
the 21st May,.19z8. | 

Mr. J. N. Aggarwal, for the Petitioner. 

Mr. Qabul Chand for, Messrs, Shamair 
Chand and B. S. Puri, for the Respondents. 


JUDGMENT.—This is a petition for. 
revision of the orderof the Subordinate 
Judge, First Olass, Jullundur,: dismissing 
the z laintifi'ssuit in default and refusing 
to restore the same .on an application made 
by the plaintiff on the same date on which 
the sult was dismissed. 

It appears that the suit originally was ` 


pending in the Court of another Subordi-. . 


nate Judge and was transferred to the 
Court of the Bubordinate Judge, First 
Class.  Itwastaken up by the latter on. 
19th April, 1928, but was postponed 
to 19th May owing to come of the de=. 
fendants not having been served with 
notice of the date. On 19tn April, Mr. 
Fazal Karim Chishti, plaintifi’s Counsel, pre- 
sent an application requesting the Court to- 
relieve him of his duty to appear for the 
plaintiff as he was summoned and examin- ` 
ed as a witnessin the case by the defendants. . 
The Court made a note at the back of this; 
application that it would be disposed of at 
the next hearing, ice., 19th May, 1928. It' 
appears that when the case was called on' 
this last mentioned date, neither the plajnt- 
iff ner his Counsel appeared in Court. The 
defendants, it may be mentioned, also did . 
not appear. The suit was consequently dis- 
missed in default and an application was 
made on the same day by the plaintiff to 
restore the suit but it was dismissed. 

Now, it is quite clear from the facts stat- 
ed above that the plaintiff's absence at the 
time when the cage was called on lyth May 
could not have been intentional; nor was 
the absence of the Counsel due to gross 
negligence. He considered that having 
presented an application to the Court to be 
relieved of his duty to appear on behalf of 
the plaintiff he could no longer represent 
the plaintiff; whether he should have ap- 
peared in Court to receive orders of the 
Judge on bisapplication is a matter which . 
does not affectthe present case, The plaints 
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iff was under a bona fide belief that his 
Oounsel would appear for him. It is alleged 
that the plaintiff had really two Counsel to 
represent him, and it appears that the se- 
cond Counsel also did not appear. But 
then it is possible that he relied upon Mr. 
Fazal Karim's appearance in Court. On 
the whole, I consider, that this was a fit case 
in which the learned Subordinate Judge, 
First Class, would have exercised a wiser 
discretion by setting aside the dismissal of 
the suit, 


I accept this petition and, setting aside. 


the order dismissing the suit, send the case 
back to the Subordinate Judge, Firat Olass, 
Jullundur, with direction to restore the suit 
to its original number and to proceed with 
it in accordance with law. In view of the 


peculiar circumstances of the case I leave: 


the parties to bear their own costs in this 
Court, 
4. Petition allowed. 


LAHORE HIGH COURT. 
OxIMINaL Oase No.840 or 1929. 
October i8, 1929. 

Present:—Mr. Justice Zafar Ali. 
EMPHROR-—Pos8ECUTOR 
versus 
KHUSHI MUHAMMAD-—Aoco08ED— 
RESPONDE VT. . 
| Criminal Procedure Code (Act V of 1898), s. 128— 


Order for security for good bekaviour—Failure to. 


. gwe .security— Imprisonment for shorter period, 
legality of. 

Ignder s. 123, Criminal Procedure Code, a person. 
whois ordered tofurnish security for good behaviour 
and fails to do so must be detained in prison for 
the period for which security was demanded. An 
order for imprisonment for a shorter period is illegal. 


- REPORT.—Uhe prosecution story is 
that the accused Khushi Muhammad was 
about midnight on 14th March, 1929, seen 
going inside village Jamke along with one 
other man. Hazur Singh, Police Constable, 
P. W. No. 1, was on: patrol duty along with 
Fateh Din ehowkidar P. W. No. 2, on seeing 
the accused and his companion called to 
them asking who they were, whereupon 
both of them took to their heels. They were 
pursued with the result that the accused 
was caught, while his companion made good 
his escape. The accused, who belongs to 
Gujrat District, on being questioned as to 
his name, at first gave a wrong name Mu- 
hammad Din, and could not give any rea- 
sonable explanation of his presence there, 
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On his person being searched,a sandhawa 
(house-bresking implement) along with a 
dang.and a knife were found with him. He 
was accordingly challaned‘ under s. 109, 
Criminal Procedure Code and convicted | 
with the result above mentioned. The pro- 
ceedings are forwarded for revision on the 
following ground: 

The order of the Honorary Magistrate ' 
sentencing accused to 4 months” rigorous 
imprisonment only incase he does not put 
in the security bond is illegal under s. 123, 
Criminal Procedure Code. The period of 
imprisonment in default of furnishing 
security should be coterminouswith the 
period of the security order. Otherwise 
the order requiring him to give security for — 
one year would be without any real force.: 

I would, therefore, recommend that the 
period of imprisonment in default should 
be extended to one year or till such as 
the accused does not put in time necessary 
security bond. | 

ORDER.—The learned District Magis- 
trate's interpretation of s. 123, Oriminal 
Procadure Code, appears to be correct, Ac- 
cording to that s. 123-A the person who is 
ordered to furnish security for good te- 
haviour but fails to do so “shall be detain- 
ed in prison for the period for which secu- 
rity was demanded." The order of impri- 
sonment for a shorter period was, ; therefore, 
bad inlaw. I,therefore, modify that ordér 
and direct that the. accused should suffer 
imprisonment for one year; i.e., the period 
for which security was demanded, or until 
he gives the, security. 


A. Order accordingly. 


f 


‘LAHORE HIGH COURT. 
Firsr O:vin APPRAL No, 2097 or 1928, 
A pril 3, 19239. 
Present:— Justice Sir Alan Broadway, Kr., 
and Mr Justice Harrison. 
S HIROMANI GURDWARA 

PRABANDHAK COMMITTEE— 

DBFSNDANTS—AÀPPELLANTS 


versus 
KARAM SINGH-—PraINTIFF—HRESPONDENT, 

Grants—Jagir and muafi, distinction between— 
Jagirs are sometimes wrongly called muafi—Adverse. 
possession against gurdwara—Limitation Act (IX of 
1908), Sch 1, Art. 144. 

The difference between a muafi and a jagir is 
that the former is a remission of land gevenue to 
the owner, whereas the latter is an assignment of 
land revenue which is collected and paidto the 


jagirdar. If a 


to be shown as a jagir, - 83 

Where small E hile a Bon 
ally to a religious insti 
wrongly used tocover n 


instituti 
it does iot and the property but also-the cases where 


[p. 837, col. 2.] uU enjoys the revenue assigned. 
A gurdwara is 


title can be acquired against 
adverse possession. 


are granted, more especi- 
tution, the word muafi is 


a gurdwara b 

"ipu [p. gi eol. 1.] á ] i 
: anga Dasan (1), not followed.  . 
Radhabai v. - Anantram Bhagvant Deshpande (2), 


Day 
aed ee Y^ Lakhan Das (3), and other cases 


First appeal from adecree of the Sikh 


Gurdwaras, Trib 
29nd May. me mna Lahore, dated ihe 


Dr. Moti Sagar, R.S., and Mr. Bhagat 


Singh, for the Appellants, 


Messrs. J. N. Agarwal, Ram Chand, 


Manchanda and Nihal Si 
pondent. - ` thal Singh, for the Res- 


JUDGMEN T,—By Notification No. 1482. 


dated 17th June, 1:26, a large area of land 


in village Ohabhal Kalan in the Tarn Taran 
Tahsil of the Amritsar District was notified 
as forming | | 


dwara Bibi Viro-Ji-da Asthan. Sardar Karam 


Singh, son of Raja Hira Singh, presented a - 


petition unders. 5 ofthe Act claiming that 
this was his Property, that it had been pur- 
chased by his father Raja Hira Singh in the 
year 1868 and held ever since. The Shiro- 
mani Gurdwara Prabandhak Committee 
contested the claim and the following issues 
were framed : 

l. Is the petitioner owner of the land in 
suit, by virtue of the sale.deed of 1568? 

. Was the property in suit, previous to 
that sale, trust property belonging to the 
Gurdwara Bibi Viro da Asthan alias Manak 
Chauk ? n 

.9. Oan the Gurdwara dispossess the peti- 
tloner more than 12 years after his nha 
Íor valuable consideration ? 


The third issue was sub | 
and nti he sequently altered 
“If it is established that the petitioner or 
his predecessor-in-title has purchased the 
property in dispute for valuable considera- 
tion and has been in possession thereof for 
more than 12 years, does the right of 
the Gurdwara 1n the property still subsist?” 
_A declaration as prayed for was granted 
to the petitioner and the S. G. P. O. has 

epperled. m = n 
e -fact of the sale in 1868 is not dis- 
puted, and the first point to be qe 
what was the nature of the property thereby 
transferred, Tho earliest document on the 


a 
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grant technically becomes a muafi thodeh it pont ae x 


ot only the cases where the: 


' respect 
not a minor in perpetuity and. 


part of the property of Gur-. 
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subject is to be found at page 42 of the: 
record and isa petition presented by one’ 
Jai Singh describing himself as Chela of 
Bhai Nihal Singh, on 19th June, 1854, which. 
is as follows: j 

“In the matter of mutation of names, in ` 
of a well, situate in Jhabal- 
Dhilwen, belonging to Dewa Singh, in the 
name of Jai Singh resident of Jhabal 
Dhilwan, Parganab Tarn Taran.” 

The petitioner submits as follows: 

One well ‘situate in Mauza Jhabal, Il8ga: 
Tarn Taran attached to Manak. Chauk, 
Gurdwara was muafiin my favour till the: 
existence of the Gurdwara. Dewa ‘Singh: . 
my asami earried on cultivation at the said: 
well. Moreover the entry in his name is 
forthcoming in the khataunt papers with 


‘the patwari of the village. -A year and a 


half ago the said asami removed the well 
gear and ceased to cultivate the land. He’ 
has thus made the said well ghairabad. Be- 
sides I lodged a complaint for recovery of 
the revenue for Sawani crop Sambat 1910 
and adecree in respect’ thereof was passed 
by the Court of the Tahsildar, Tern Taran. 
The said asami took up service in the sixth 
regiment. Neither he himself makes the 
well under reference abad nor allows any 
one else to doco. 1, therefore, pray that he 
may be summoned, and enquired whether 
he likes to make. the well abad, If he is 
disposed to-do so he may -be required to 
execute an agreement. Should he fail to 
make an-agreement in this behalf the land 
may be entered in my name in the khatauni 
papers,so that Imay make it abad myself, 
or have. it made abad by somebody else.. 
The aforesaid asami cut away the: trees. 
also standing at the well. Since thesaid 
asami made the well ghairabad the expend- 
iture of Gurdwara had also ceased. I, there-. 
fore, pray by means of this petition that the. 
above named asami may kindly be sum- . 
moned and directed to make the well under 
reference abad, 60 that through the kindness: 
of the Government the expenditure of the 
Gurdwara might be continued as usual and. 
the poor and indigent might get comfort 
and pray for the prosperity of the Gove. . 
ernment, ^ ` 
Dated 18th June, 1854, 
Petition of:—Bhai Jai Singh, .Ohela of 
Nihal Singh Pujari of. Gurdwara Mank 
Chauk, Iisqa Tarn Taran. 
(Sd.) Bhai Jai Singh 
The order 
lows ; 
“In the matter of mutation in‘respect.of - 
the estate, ?, e, one well situated at Jhabal 


(in broken hand) 
passed on this was as fols 
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Dhilwan, belonging to Dewa Singh in favour 


of Jai Singh resident of Jhabal Dhilwan, 


Pargana Tara Taran < 

. Jai-Siagh put in an appearance to-day. He 
was ordered to take over Deva Singh’s laud, 
and he agreed to this. It is, therefore, order- 
ed that the Tahsildar be asked in writing 


` to make over the land of Dewa Singh to Jai 


Singh. He should direct the patwari to 
make mutation entry in favour of Jai Singh 
at the time of preparation of Septennial 
papers. A parwana be also issued to the 
record keeper, Dated 22nd June 1854." 

À further order was passed to the effect 
that the original owner, Dawa Singh, was 
to be asked to give a formal release so that 


' thequestion of hisrights might not be raised 


-— 


` revenue records. 


in future. This was done. The revenue 
entries of the year 1865 at pages 20-21! and 


the year 1892-1893 at pages 27-33 show 


that out of the land revenue assessed on this 
area originally the whole was given to the 
institution known as the Gurdwara during 
the lifetime of Jai Singh and on his death 
this was cut down and reduced to the 
revenue on six ghumaons only, the re- 
mainder benig resumed. The mutation in 
favour of Jai Singh has not been produced. 
In the year 1868 Jawahar Singh, who is 
shown as having succeeded to the land on 
the death of Jai Singh in virtue of having 
been adopted by Jai Singh’s mother: (see 
pages 47-48) executed a sale-deed in which 
he makes no mention whatsoever of the 
institution and transfers. the land out and 
out in favour of Raja Hira Singh for valu- 
able consideration.- He describes the land 
as owned by him and until the present pro- 
ceedings were started the title of the 
purchaser and his son had never been 
q%estioned. = 

It is contended that on these documents 
it is established, in the first place, that 
Dewa Singh held in some way under the 
institution, and, in the alternative, that 


‘even if he had an absolute title Jai Singh 


acquired it on behalf of the institution and 
managed the property on its behalf. The 
confusion is partly due to the fact that the 
word -muafi has been wrongly used in the 
The difference between a 
muafi and a-jagir is that the former is a 
remission of land revenue to the owner, 
whereas the latter is an assignment of land 
revenue which is collected and paid to the 
jagirdar. The jagirdar may subsequently 
acquire the property, and if he does, the 
grant technically becomes a muafi though 
it always continues to be shown as a jagir. 
Wor some peculiar reason where small 
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amounts are granted, more especially to & 
religious institution, the . word muaf is 
wrongly used to cover not only the cases 
where the institution owns the property 
but also tho cases where it does not and 
merely enjoys the revenue assigned., Mr. 
Moti Sagar eventually gave up the first 
position that.the property vested in’ the 
religious institution from the beginning. 
Ha conceded that Dewa Singh was a full 
owner but contended that Jai Singh took 
over the property on behalf: of the institu- . 
tion. - " 
In support of this contention he relies 
solely on the use of the word "muafi and the 
fact that Jai Singh is described as a pujart 
and that in a subsequent -revenue entry 
Jawahir Singh isalso described as a pujart 
though no institution or shrine 18 mentioned, 
There is nothing inconsistent in & 
pujart or other religious official holding 
property in his own name, and it is quite 
clear from the petition originally put in by 
Jai Singh that all that the institution 
enjoyed was the revenue which had been : 
remitted or assigned. The very fact that 
steps were taken to,force Dewa Singh to 
pay the revenue shows that he was a full 
owner and in no sense a tenant or a lessee of 
the , institution. Jai Singh took over the 
same rights as Dewa Singh and all that he 
bound himself to do was to pay that portion 
of the revenue to which the institution was 
entitled direct to it and the balance, or 
what is known as the khalsa to Govern- 
ment. There is, therefore, no question of a 
trustee or a manager of a religious institu- 
tion having exceeded his powers, or having 
sold or transferred the property of the 
institution. The muajfi so called continues 
to this day and is paid by -Government. 
The owner is in no way concerned with 
what happens to the revenue, although in 
his capacity as a pujari Jai Singh possibly 
had the spending of the money. The fact 
that Jai Singh was full owner is further 
established by the course followed after his 
death. The property did not go to any 
ehela or any office ‘holder of the inetitu- 
tion but to Jawahir Singh, who had been 
adopted by Jai Singh’s mother, and there 
is nothing to show that Jawahir Singh as 
a chela of anybody and he certainly did 
not succeed as such. Itis clear, therefore, 


‘that Raja Hira Singh acquired full title to 


the property from the owner in the year 
1858 und that the S. G, P. O. have no right 
ôr:title in the lanad. => 

This being our decision the question of 
limitation does not arise, but as*it has been 


b 
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argued at some length before us we think 
it-only right to.say that even if the pro- 
perty had formed part of the endowment 
of the institution the present claimant 
would have established, a perfectly clear 


“title, for, whether, the article governing 


the case be 134 or 144, no suit could have 
“been instituted against him, inasmuch as 
his title would have ripened and he would 
have become an absolute owner. The pass- 
ing of the Gurdwaras Act could in no 
way.affect his status. Counsel has relied 
on Rama Reddy v. Ranga Dasan (1, which 
deals with the position of anidol and lays 
down that it is a minor in perpetuity. The 


view is contrary to that taken in Radhabai. 


v. Anantrao Bhagvant Deshpande (2), Damo- 
dar Das v. Lakhan Das (3), Chitar Mal v. 
Panchu Lal (4), Ramrup Gir v, Lalchand Mar- 


` wari (5), and the appeal from that decision 
Lal Chand Marwari v. Ramrup Gir (6). The 


facts here are very different from those in 
the Madras case and anyhow we are of 
opinion that the authorities contrary to 
Rama Reddy v. Ranga Dasan (1) are to be 
followed. < 

We, therefore, dismiss the appeal with 
costs. - | 

A. A ppeal dismissed, 

(1) 96 Ind. Oas. 371; 49 M. 543; 23 L. W. 647; 50 M. 
L. J. 589; A. I. R. 1926 Mad. 769. 
e 9 B. 198 (F. B.). 
(3)7 Ind. Cas. 240; 37 ©. 885; 37 I. A. 147; 14 C. 
W. N. 889; 12 C. L. J. 110; (1910) M. W. N. 303; 7 


“A.L. J. 791; 8 M* L. T. 145: 90 M. L. J. 624; 12. Bom. 


L. R. 632 (P. C.) 


(4) 93 Ind. Cas. 652; 48 A. 348; 24 A. L. J. 351; A. 
I.R. 1926 All. 392. 


(9) 67 Ind Cas. 401; 1 Pat. 475; 3 P.L. T. 352; A. 
I, R. 1922 Pat. 243. 

(6) 93 jnd. Cas. 280; 5 Pat. 312; 58 I. A. 24; 24 
A. L. J. 105; A. I. R. 1926 P. C. $; 
203; 7 P. L. T. 163; 430. L. J. 249; 50 M.L. J. 289; 
30. W.N. 335; 30 0. W. N. 721; 28 Bom. L. R: 855; 
42 T. L. R. 159 (P.O), 


LAHORE HIGH COURT. 
SECOND CiviL ApPzar No. 1886 or 1925, 
October 30, 1929. 
Present:—Sir Shadi Lal, Krt., Ohief Justice, 
and Mr: Justice Tapp. 

KAHN AND ANOTBE2—PLAINTIFFS— 
APPELLANTS 


l VETSUS 
JUGAL KISHORE-GULAB SINGH— 
DEFENDANTS— RESPONDENTS. 


Contract Act (IX of 1872), s. 7—Offer and acceptance 


—Acceptance must be unqualified—Construction of 
l:tter of accegtance—‘Subsect to confirmation by mail, 
effect of. F E 2 


KABN 9, JUGAL KISHOLE-GUL‘B SINGH. 


(26) M. W. N. : 
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In order to converta proposal intoa promise the 
acceptance mustbe absolute and unqualified. Any 
departure from the terms of the offer or any qualifica- 
tion, vitiates the acceptance it accompanies, unless it 
is agreed to by the person from whom the offer comes. 


Where an offer was accepted by a letter which ran 
as follows: “A telegram received from home friends 
contains as far as we can make it out, the following 
information respecting your indent.............. o- ecs 
Accepted,” and at the footof the letter it was 
written ‘subject to confirmation as usual by mail’; 

Held, that there was no unqualified acceptance. 


Second appeal from a decree of the 
District Judge, Delhi, dated the 15th of 
April, 1925. E 


Dr. Moti Sagar, R. 8, for the Appellants. 
Messrs. Raj Narain, Des Raj Mahajan 
and Mehr Chand Mahajan, for the Respond- 


ents. | 
JUDGMENT. 

Shadi Lal, C. J.—The plaintiffs are 
a firm of importers of piece goods and carry 
on business at Delhi and: other towns in 
India with a head office in Paris. The de- 
fendanta, who are cloth merchants of Delhi, 
signed on 6th March, 1920, a document 
called an “indent,” by which they offered 
to buy from the plaintiffs some cases of 
striped tussores. The vital question for 
determination is-whether the plaintiffs con- 
verted the proposal into a promise by ac- 
cepting without any condition or qualifica- 
tion. In order to establish their acceptance 
of the offer the plaintifis place their reli- 
ance upon a letter Ex P-7 sent by them to 
the defendants on 24th March, 1920, which 
is in these terms. 

"We beg to inform you that a telegram - 
received from our home friends, contains, 
as far as we can make it out, the following 
information respecting your indent No. 
3399/2 cases striped  tussores-acceptéti. 
Yours faithfully, Pro Kahn and Kahn." - 

At the left foot of the letter are the words 
“subject to confirmation by mail as usual.” 

‘Now, 8, 7, Contract Act, IX of 1872, pro-. 
vides that in order to convert a proposal 
into a promise the acceptance must be ab- 
solute and unqualified. As pointed out in 
Haji Muhammad Haji Jiva v. E Spinner & 
Co, (1),until there is such an acceptance, the 
stage of negotiations has not been passed, 
and no legal obligation is imposed. Any de- 
parture from the terms of the offer or any 
qualification vitiates the acceptance it ac- 
companies, unless it is agreed to by.the per- 
son from whom the offer comes. 

The learned District Judge holds that 
this letter did not amount to an unqualified 


()24B,5102Bom.L,R.691. . . . e 
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acceptance, and after hearing arguments 
on both sides I am not prepared to dissent 
Írom his conelusion. It is to be observed 
that the letter in question does not, in clear 
and unambiguous terms, state that the 
plaintiffs have accepted the offer; but, on 
the other hand, it leaves a loophole for the 
` plaintiffs to back out of the contract because 
‘it states that: “a telegram received from 
home friends contains,as far as we can make 
it out, the following information  respect- 
ing your indent......accepted.” | 

Oan we say that, as soon as that document 
was executed, the plaintifis were bound to 
perform the contract? Wasit not open to 
them to say to the defendants that the 
alleged acceptance was dependent upon the 
correct interpretation of the.terms of the 
telegram received from their “home 
friends?" , Moreover, the alleged acceptance 
was “subject to confirmation by mail as 
usual" and until that confirmation was 
fortheoming, there would be no complete 
contract. The learned Counsel for the 
plaintiffs contends that the words “subject 
to confirmation by mail as usual,” referred 
to cl. 16 of the indent which runs as fol- 
lows: | 

"It is distinctly understood between the 
sellers and the buyers in India that offers if 
accepted by telegram are subject to revision 
and confirmation by mail only if any mie- 
take has been made in the telegram, and 
that between suppliers in Kurope-and buy- 
ers in India each party accepts entire res- 
ponsibility for their own mistake in fram- 
ing or deciphering telegrams." 

It is common ground that both the buy- 
ers and the sellers resided in India, and 
according to the clause in question the 
-acfeptance of an offer made by a buyer in 
India to a seller in India is subject to revi- 
sion and confirmation by mail, only if the 
acceptance is by a telegram. But in the 
present case no telegram was sent, and the 
alleged acceptance was contained in a letter. 
It is, therefore, clear that so- far as cl. 16 
of the indent is concerned, it would have 
been unnecessary to insert in the letter of 
acceptance the proviso that the acceptance 
would be “subject to confirmation by mail." 
The learned District Judge was justified 
in holding that the letter in question did 
not amount to a final acceptance of the 
offer. 

Upon a careful examination of the terms 
of the letter Ex. P-7, 1am of. opinion that 
the plaintiffs have not succeeded in proving 
that there was any such acceptance of the 
offer as would convertit into & contract. I 
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would accordingly affirm the decision of 
the learned District Judge and dismiss 
th“ appeal with costs. 
Tapp, J.—I agree. 
A. ' Appeal dismissed, 


LAHORE HIGH COURT. 
SECOND O1yit APPEAL No. 620 or 1929. 
May 17, 1929. 
Present:—Mr. Justice Dalip Singh. 
CHAMBELI-—PLAINTiFF—ÁPPHLLANT 


versus ; ; 
MUNICIPAL COMMITTEE, DELHI 


— DEFENDANT— RESPONDENT. 

Punjab Municipal Act (III of 1911), ss. 170, 172, 
189—Erection of structure overhanging street—- 
Power of Municipal Committee to impose conditions 
on permission—V alidity of stipulation for rent. 

Section 172, Punjab Municipal Act, does not em- 
power a Municipal Committee to impose conditions 
to its permission to build a structure overhanging 
a public street. A condition attached to a permission 
granted under the said section, for payment of 
rent is, therefore, ultra vires. 

Section 170 ofthe Punjab Municipal Act does not 
apply to erection of a structure overhanging a street, 


Second appeal. from a decree of the 
Diatrict Judge, Delhi, dated the 18th Jan- 
uary, 1929, 

Mr. B. S. Puri, for the Appellant. 

Messrs. Raj Narain and M. C. Mahajan, 
for the Respondent. Ui ' l 

JUDGMENT .—In this case the plaint- 
iff brought a suit for a declaration that the 
chhajja verandah is built on her own land 
and, therefore, the defendant Municipal 
Committee had no right to interfere with it 
or order its demolition and fora perpetual 
injunction restraining the Committee 
from demolishing the verandah over the 
chhajja or -interfering with itinany way. 
The facts are that the chhajja stands upon: 


& street. One foot 8 inches is the property . 


of the plaintiff and one foot4 inches is the 
property of the Municipality. This was ad- 
mitted before me by Counsel on both sides. 
The plaintiff applied for lease to build a 
verandah in thesecond storey so as to over- 
hang the chhajja. The defendant Oom- 
mittee granted permission subject to the 
condition that the plaintiff would pay rent 
in respect of the verandah and execute an 
agreement that ehe would remove the 
verandah without any compensation when 
required to do so. by the defendant in 
execution of any. building lige project, 
The plaintiff constructed the verandsh but 
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, " did not execute the agreement about rent or ‘the street includes all the colamn of air | 
. , compensation for demolition and the de- 


` fendant Committee issued a notice under 


es. 172 and 195, Municipal Act, to the 
plaintiff to remove the verandah or comply 
with the conditions attached. The trial 
Court held that the chhajja projected over 
the publie street, that the conditions at- 
tached to the sanction were not ultra vires 


and, therefore, dismissed the plaintiff's suit . 


with costs. Onappeal the learned District 
Judge held that the conditions wére ultra 


vires but that. the conditions attached to : 


the sanction were conditions precedent and 
that no written permission had been grant- 


ed.at all and he, therefore, dismissed the. 


appeal with costa. 

Neither Counsel before me has support- 
ed the judgment of the learned District 
“Judge. The question that has been argued 

before me, however, is that the rulings 
relied on by the learned Counsel for the 
. appellant relate to the present s. 189, 

Municipal Act, and have nothing to do 
.With s. 172, that as the Municipality has 

power under s. 172 to granta written per- 

mission to any one to build an overhanging 
- Structure on a public street, it can attach 
"any conditions it-chooses to tue permission, 
thats. 189 applies only to applications to 


‘build on property other than a street and . 


that s. 172 alone applies to constructions 
overhanging streets and that as a Munici- 


pality has power to refuse or grant permis- . 
‘gion, it must be taken that they should ` 


also have power to give'a conditional sanc- 
tion. So far I know, thé authorities qvoted 
‘before me do not deal with this point 
specifically. The following rulings were 
quoted by the learned Counsel for the appel- 
lant: Abul Hasan Khan v. Municipal Com- 
“mittee, Delhi (1), Brijbehari Lal v., 
Chairman of ‘the Municipality, Dalion- 
ganj (2), Municipal Committee of Ludhiana 
_v. Ahad Shah (3), Ali Mardan v. Municipal 
"Committee, Kohat (4) and Damodar Das v. 
Municipal Committee, Delhi (5). The learn- 
ed Oounsel for the respondent also contend- 
ed thats. 170 was the section that applied. 
‘This latter contention can be disposed of 
shortly. Ido not.seea how s. 170 applies 
to a structure overhanging a street and 
the argument of the learned Counsel that 


(1) 73 Ind. Cas..725; A..T. R. 1923, Lah..417. 


(2) 68 Ind. Cas, 355; 1 Pat. 26; (1921) Pat, 347;3 p, : 


L. T.226; A. I. R. 1922 Pat. 118, 
An. 51 Ind. Cas. 831; 93 P. W. R.1919; 1 Lah. L, J 


` (4) 45 P. R. 1905; 40 P. L. R..1905. 
- (8) 27-P. R51901; (1900)-P, L. R. p. 395, 


‘come within the purview of s. 172. 
‘same time, I am of opinion after consider- 


immediately above, itis not borne out by 
the definition ot the word "street" in 8. 3 


' (13), nor can I agree that such a structure, 
. 88 was contemplated in this case, can be 


held to come within the meaning of the . 


“words “temporary occupation” or “tempor- 


ary erection” on any street. J, therefore, 


‘repel this contention. 


The first contention, however, i8 more 
euli Unders.189 the words used are 
that: ; 

“No person can erect a building without 
the sanction of the Committee.” 

Under- s. 172 the- relevant words are 
“whoever without the written permission 
of the Osmmittee.” It will, therefore, be 


‘seen that there is some distinction bet- 
‘ween applications under s. 189 and an appli- 


cation to build on a street which would 
At the 


ing the matter that 8. 172 does not intend 


‘to give the Municipal Committee anything 


more than absolute power of refusal or 
grant of such an application. I do not 
think it was ever contemplated that the 
Municipal Committee could demand rent 
for building on a public street. So far, 
therefore, as the verandah overhangs only 
that portion of the chhajja which is within 


‘the plaintiff's own land, the conditions im- 
‘posed by the Municipal Committee were 


ultra vires and this point was seriously con- 
tested by Counsel for the respondent. So 
far as the verandah overhangs the chhajja 
in the part which belongs to the street, 


Tam of opinion thats. 172, Municipal Act, 
. does. not allow the Municipal Committee to 


impose conditions on its writzen permisgion 
to. make such an erection. I, therefore, 
accept the appeal and grant the injunction 
prayed for. The claim for a declaration 
cannot, in view of the admission of the 
Counsel for the appellant that the chhajja 
is partly in the public street be granted, 
The parties will bear their own costs 
throughout, | 


“A. Appeal:accepted, 
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LAHORE HIGH COURT. 
OriminaL Revision No. 817 or 1929- 
December 18, 1929. 

Present: —Mr. Justice Tek Ohand. 
NATHU MAL-—U0MPLAINANT—PETITIONER 
versus 


ABDUL HAQ—AcousED— RESPONDENT, 
^— Criminal Procedure Code (Act V.of 1898), ss. 417, 
488, 489—Order of acquittal—Reference by Sessions 
Judge—Jurisdiction of High Court to entertain re- 
‘ference—Interference with such order—Principles— 
Penal Code (Act XLV of 1860), s 218—F'alse report by 
Police Officer—Offence—Criminal — trial —Evidence— 
Defamation of woman—Allegation of illicit preg- 
nancy—Refusal to submit to medical examination— 
No adverse inference. 

The High Court has jurisdiction to entertain a 
reference made-by a Sessions Judge under s. 438, 
Oriminal Procedure Code, to set aside an order of 
acquittal, though such jurisdiction will be exercised 
most sparingly and only in exceptional cases, where 
there has beena grave and flagrant miscarriage of 
i ora denial of the rightof a fair trial. [p.g841, 
eol. 2. 

Emperor v.Achhar Singh (1), Inthe matter of 
‘Sheikh Amin-ud-Din (2), Emperor v. Madar Bakhsh 
(3), Sankaralinga Mudaliar v. Narayana Mudaliar 
(4) and Faujdar Thakur v. Kast Chowdhuri (5), ex- 
plained. 

The High Court can entertain such a reference 
aven where the Local Government has not been 
moved to prefer an appeal under s. 417, Criminal 
Procedure Oode, or having been moved, has declined 
to prefer such appeal. [p. 842, col. 1.] 

Siban Rai v. Bhagwat Dass (T) and Wazir Kunjra 
v. Emperor (87, followed. 
| A Police Officer who makes a false report io a 
Magistrate accusing a person of an offence knowing 
it to be incorrect and with intent to cause injury to 
that person is guilty of an offence under -s. 218, 
Penal Code The word 'eharged' in the said section 
is not restricted to the narrow meaning of enjoined 
by a special provision of the law. [p. 844, col. 2.] 

srr n v. Deodhar Singh (9), referred to. 

n a defamation case, based on an allegation that a 
woman has had illicit pregnancy, she cannot be com- 
pelled to submit to medical examination against her 
consent and herrefusaltodo so is not evidence 
agdinst her.. [p. 845, col. 1.] 

Reference made by the Sessions Judge, 


Karnal, on 6th May, 1929, 


Mr. Mehr Chand Mahajan, for the Peti- 
tioner. 

Dr. Nand, Lal, for the Respondent. 

ORDER.—This is a reference under 8. 
438, Criminal Procedure Code, by the Ses- 
sions Judge, Karnal, recommending that 
the order of Mr. S. K. Kirpalani, District 
Magistrate, Karnal, acquitting the respond- 
ent, Abdul Haq, Sub-Inspector of Police, 
‘Asandh, of offences under ss, 218 and 500, 
Indian Penal Code, be set aside. . 

At the commencement of the hearing Dr. 
Nand Lal for the respondent raised a preli- 
minary objection thatthe reference was not 
competent and that this Court had no juris- 
diction to entertain it. In support of this 
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objection the learned Counsel cited. Empe- 
ror v. Achhar Singh (1). In the matter of 
Sheikh Amin-ud-Din (2), Emperor v. Madar 
Bakhsh (3), Sankaralinga Mudaliar v. Nara- 
yana Mudaliar (4). and Faujdar Thakur v. 
Kasi Choudhuri (5). None of these cases, 
however, lays down that the Sessions Judge 
has no power under 8.435 to make a refer- 
ence to the High Oourt.to set aside an order 
of acquittal or that this Court cannot enter- 
tain the reference. Onthe other hand, all 
these rulings presume that this: Court does 
possess such jurisdiction, though they lay 
down that it must be exercised most spar- 
ingly and only inexceptional cases, where 
there has been a grave and figgrant miscar- 
riage of justice. 

Taking these cases in the orderin which 
they were cited, we find that all that was 
laid down in Emperor v. Achhar Singh (1) 
was that “ordinarily the High Court should 
not entertain a reference under s. 435 made 
by & Sessions Judge, against an order of 
acquittal and that there were no special 
reasons in that particular case to do so.” 

In the matter of Sheikh Amin-ud-Din (2) 
as well asin Emperor v. Madar Bakhsh. (3) 
the references had been made by the Dis- 
trict Magistrate and it was held that sucha 
reference ought not, asa general rule, to be 
entertained In Sankaralinga Mudaliar v. 
Narayana Mudaliar (4) there wasno refer- 
ence by a Subordinate Court but the matter 
came up before the High Court on a revision 
petition filed by the relations of the deceas- 
ed person against an order acquitting the 
accused of offences under s. 302, Indian Pe- 
nal Code, and the High Oourt held that it 
wil not ordinarily act at the instance of 
private parties except “ when it is urgently 
demanded in the interests of public jus- 
tice." Faujdar Thakar v. Kast Choudhuri 
(5) wasalso a revision petition directly pre- 
sented in the High Court, and it was defi- 
nitely ruled that the High Court possessed 
jurisdiction under s. 439 toset aside an order 
of acquittal, but it was remarked (Jenkin, C. 
J., snd Fletcher, J., Teunon, J , contra) that 
it had now become a settled practice not to 
interfere ordinarily in such cases at the ins- 
tance of a private prosecutor. It will thus © 


(1) 81 Ind. Oas. 547; 5-Lah; 16;:A. T. ^R. 1924-Lah. 
451; 25 Or. L. J 931. 

(2) 24 A. 346; A. W. N. (1902) 89. 

(3) 25 A. 128; A. W. N. (1902) 200. ^. -.. 

(4) 68 Ind. Cas 615; 45 M 913; 16 L. W. 415; 43 M. 
L. J. 369; (1922) M. W.N. 979; 31 M. L. T. 342; 23 Cr. 
L. J. 583; A. I. R. 1922 Mad. 502. : 

(5) 27 Ind. Cas.:186; 42 O. 612; 190. W.N. 184; 21 
Q. L, J. 53; 16 Or. L. J. 122. : e 
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be geen that none of the rulings relied upon 
supports the broad proposition put forward 
on behalf of the respondente. 

‘Dr, Nand Lal conceded that 8. 439 of the 
Code is couched in genera] terms and in- 
vests the High Oourt with jurisdiction to 
set aside an order of acquittal but he urged 
that this jurisdiction could be exercised 
only on petitions directly presented before 
it and not on a reference by the Sessions 
Judge or. the District Magistrate, I can 
find no warrant for this extraordinary con- 
tention, which is clearly contrary to the 

‘phraseology used by the Legislature. Sec- 
` tion 439 expressly lays down that the revi- 
‘sional powers of the High: Court may be 
exercised in the case “of any proceedings the 
record of which has been called for itself or 
‘which has been reported for orders or which 
‘otherwise comes within its knowledge.” 

In the reports, numerous cases will be 
found in which High Courts have interfered 
on such references, The latest casein this 
Court is Emperor v. Data Ram (6), where 

. Addison, J., accepted a reference under s. 
438 from the Sessions Judge, Karnal and 
setting: aside the -acquittal, directed a 
retrial. 

Nor am I impressed by the argument that 
s: 439 should be read subject to s. 417 and 
that the reference should not be entertained 
where the Local Government has not 
been moved to. prefer an appeal to this 
Court under the latter section, or having 
been moved has declined to prefer such ap- 
peal. This contention appears to have been 
recently raised before the Patna High Court 
in Siban Rai v. Bhagwat Dass (T) and Wa- 
zir Kunjra v Emperor (8) and overruled. 
The question has been discussed at length 
by Macpherson, J.,in these cases and as his 
reasoning and conclusions have my comp- 
lete and wholehearted concurrence, I think 
I cannot do better than quote the following 
passages from his judgment: 


In the former case the learned Judge ob- 
served : | 

* Again too much stress may easily be laid 
upon the remedy available under s. 417 even 
in Police cases. An appeal against acquit- 


tal isa special weapon in its armoury which. 


the Local Government judiciously reserves 
for exceptional occasions, and which is only 


(6) 109 Ind. Oas. 362; A. I. R. 1928 Lah. 844; 29 Or. 
L. J 588; 10.A.1. Or. R. 228. 
-(T) 92 Ind. Cas. 219; 5 Pat. 25; 6 P.L. T, 833; 27 Cr. 
L. J. 235; A. I. R. 1626 Pat. 176. — ^. 
-(8) 116 Ind. Cas. 768; 7 Pat. 579; A. I. R. 1929 Pat. 
139; 30 Cr. L.J. 673; Ind. Rul. (1929) Pat. 330. . 
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used after most anxious consideration and 
in cases which are themselves of great 
public importance or in which a principle is 
involved. It cannot’ be expected that 
Government will dull the edge of that’ sal-- 
utary provision by utilizing it freely in 
cases which though of importance to indivi- 
dual subjects, are of no or of little general : 
interest. Actually, therefore, a remedy 
under s. 417 is practically non-existent in the 
less heinous cases whether they are private 


or public prosecutions. Yet where justice fails 


in this country, it undeniably does so at 
least as much by erroneous acquittal as by 
erroneous conviction.” . - 

In the latter case the learned Judge re- 
affirmed the same proposition and added: 

"It is obvious that the Local Government 
can only deal with a very small proportion 
of erroneous acquittals. It can, - therefore, 
be reasonable to refuse to entertain a refer- 
ence by the District Magistrate only where 
it is clear that the case is one of that small 


- proportion of cases in which the Local 


Government would be expected to move on 
account of their special importance to.the 
administration: but has failed to do so. 
Section 438 is intended to cover all cases of 
irregularity and injustice including acquit- 
tals which come to the notice of the eyes’ 
and ears of the High Oourt. Manifestly it 
must cover at least cases of erroneous 
acquittals with which the High. Court 
would interfere under s. 439 at the intance 
of a private party who comes direct to the 
High Court. The greatest caution must 
be exercised in whittling down a provision 
of law which is itself clear". l 

“Then again in many of the cases refer- 
red by a District-Magistrate ‘the circum- 
stances were special. Here, however, if a 
case much more suitable for a reference 
than for an appeal under s. 417, Even if 
the reference had been made by a District 
Magistrate it is impossible to believe that 
any Court of Justice having jurisdiction, 
as this Court admittedly has, would permit 
a manifestly erroneous acquittal induced 
by inadvertence to stand.” 

“Further assuming that ordinarily the 
High.. Oourt will not interfere with an. 
acquittal on a reference by a District Magis- 
trate who has the means of communicating 
with the -Local Government with a view 
to an appeal under sg, 417,. it does not follow 
that the position should be the same in 
respect of a reference by the Sessions Judge 
who has no such means, whose outlook on 
the matter cannot but be'purely judicial. 
and who must either act. under s. 438 er 
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not at all. Mr. Asghar is unable to cite 
any decisions where a reference by Sessions 
Judge was refused for the reasons set 
out in the decisions relating to a reference 
by the District Magistrate. It is also 
clear that s. 439 (5), relied on in a Madras 
ease has no application and in numerous 
cases this Court has interfered with acquit- 
tals at the instance of the private pro- 
gecutor." 

After giving full consideration to Dr. 
Nand Lals arguments and studying the 
authorities cited by him, I have no doubt 
that this Court has jurisdiction to enter- 
tain a reference by the Sessions Judge 
against the order of acquittal and, if 
necessary, to set it aside, though such 
power must be exercised in exceptional 
cases. only, where there has been either a 
denial of the right of a fair trial or a flag- 
rant and glaring failure of justice. 

For the foregoing reasons, I overrule the 
preliminary objection, and proceed to see 
if the present case ig one as would justify 
interference on the revision side, according 
to the.principles stated above. 

The circumstances which have given rise 
to this reference are that on 27th February, 
1928, a complaint was lodged in the Court 
of the District Magistrate, Karnal, by one 
Nathu Koka (P. W. No. 1), who isa member 
of the local panchayat at Asandh, and is 
described by the prosecution witnesses as 
one of the most respectable persons in the 
locality, paying a large sum of money as 
income-tax and land revenue. It was 
alleged that the respondent Abdul Haq 
who was at that time Sub-Inspector of 
Police at Asandh, had got annoyed with 
the complaint in connection with the spro- 
pos8d lease of certain premises and had 
threatened him with serious consequences, 
In order to get the complainant into 
‘trouble, the respondent is said to have 
arranged with Mrs. Yuhanna Khan 
(P. W. No. 2), who is nurse iu thé local 
hospital and with whom he (respondent) 
was carrying on a love intrigue, to write 
out a petition (Hx. P. E.) addressed to 
the ‘Superintendent of Police, containing 
& false recital that the complainant, Nathu, 
had illicit intimacy with his widowed 
daughter-in-law, Musammat Pankho (P. W. 
No. 12) that in consequence she had 
become pregnant, and that Nathu and 
Musammat Pankho were making attempts 
to cause miscarriage. In this petition it 
was suggested that enquiry should be 
made into this matter and necessary 
| steps taken to guard the pregnant woman 
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so that she might not commit suicide. This 
petition purported to have been signed by 
a fictitious person called Khair Din, son 
ofl'erozs Khan, Pathan, of Asandh, and 
was dated 10th February, 1928. Though 
addressed to the Superintendent of Police 
it was not sent to that officer but was put 
in a cover addressed to the Sub Inspector 
of Police, Asandh. The cover was posted 
on 16th February and delivered to the 
respondent on the 18th, The respondent 
kept this petition with him till the 22nd, 
when he made a report (Ex. P. F.) to the 
Sub-Divisional Magistrate,. Kaithal. In 


“I received this application by post on 
18th February, 1928, I have myself enquired 
secretly about the allegations made therein. 
I am in every way satisfied with the veracity 
of the contents of the application. An. 
attempt has been made to obtain some 
medicine through Sub-Assistant Surgeon, 
Asandh, for causing abortion. I have 
also learnt secretly that the dispensary 


‘nurse was taken to the woman in question 
` for this purpose. 


But up till now abortion 
has not been caused effectively. Successive 
attempts inthis behalf arestill going on 
uninterruptedly. I hada private talk with 
the nurse about this matter... . Bhe 
certainly found the woman pregnant. She 
refused to cause abortion . . Besides 
the above an attempt was made to ascertain 
the fact about the said woman's pregnancy 
through Abdul Hakim, son of Waziras, 
Zatar son of Allah Bakhsh and Bholu of 
Alya.. These men obtained in- 
formation through women and told me that 
Musammat Pankho had certainly an illicit 
pregnancy . and Nathu had been 
making repeated attempts to cause abor- 
tion . . As causing abortion in this 
manner constitutes an offence itis submit- 
ted by means of this report that whatever 
orders may be deemed propar and lawful 
for the safeguard of the pregnancy may be 
passed . . . ." | 

On this the Sub-Divisional Magistrate 
passed an order (Ex P.L.)on23rd February, 
1928, that it was necessary under, the cir- 
cumstances to guard the pregnancy, that 
Musammat Pankho's statement should be 
recorded and she should be got medically 
examined, and reasonable security taken 
for the guarding of the pregnancy. On 
receipt of this order the respondent caused 
the complainant to furnish security for 
Rs. 1,000 for notallowing Musammat Pankho 
to go any where and recorded her statement 
in which she denied that she was pregnant, 


-— 
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The complainant alleged that the respon- 
dent tried to disgrace him and his daughter- 
" in-law and demanded a sum of .Rs. 3,000 
for hushing up, the matter. On his refus- 
. Ing to pay the amount he took Musammat 
Pankho in custody and brought her to 
. Karnal for medieal examination.  There- 
upon Nathu lodged the complaint before 
the District Magistrate praying that 
Musammat Pankho be restored to him and 
action taken under the Penal Oode, against 
the respondent and certain other per- 
sons. 
. The District Magistrate after holding an 
enquiry framed charges under ss. 218,.384 
and 500, Indian Penal Code, against the res- 
pondent and one Nathu Qazi. He, how- 
ever, eventually acquitted both of them. In 
his judgment he found: (a) that ithad been 
proved that the respondent had got annoy- 
ed with Nathu, complainant, for the 
reason mentioned in the complaint and 
that he had threatened him with dire 
consequences; (b) that Mrs. Yuhanna Khan 
was carrying on a love intrigue with the 
respondent and was ready to do anything 
to oblige him; (c) that the petition (Ex. F E.) 
was copied by Mrs. Yuhanna Yuhaman Khan 
from a draft which was in the hand writ- 
ing ofthe thana Muharir at the request of 
Nathu Qazi, and that though addressed to 
the Superintendent of Police, Karnal, thia 
petition was posted to the address of the 
Sub Inspector, Asandb, and received by the 
respondent on 18th February’ 192s, (d) that 
on receipt of this letter the respondent 
made a report (Ex. P. F.) dated 2znd 
February, 1928, and the latter passed orders 
(Ex. P. L ), thereon; (e) that on receipt of 
these orders the respondent went to Nathu's 
house and took steps to compel Musammat 
Pankho to undergo medical examination 
against her will; (f) that s. 218,. Indian 
Penal Code, was inapplicable as the re- 
Bpondent could not be said to have been 
“charged” with the preparation of Ex. P. F., 
“ which is the basis of the prosecution; and 
(g) that no offence under s, 500 was estab- 
lished as Ex. P. F. could not be said to be 
‘an incorrect document so far as the factum 
of Pankho's pregnancy was concerned. 
Now if the findings in (a) are correct 
there can be no doubt that s. 218 was clearly 
applicable. The learned District Magistrate 
obviously misread Ex. P. F, in assuming 
that it did not state that the complainant 
had committed or attempted to com- 
mit an offence, and that all that the 
report contained was a mere allegation that 
Musammet Pankho and Nathu were “pre- 
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‘Divisional Magistrate under cl. (2) of that 
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paring -to commit.an offence.’ Now the 
extracts from Ex. P. F. given above show 
that the respondent had clearly stated that 
attempts had been made to cause abortion 
by means of medicine obtained from the 
Sub Assistant Surgeon and through the 
nurse but that these attempts had so far 
been ineffective. It was also stated that 
“successive attempts in this behalf -are 
still going on uninterruptedly.” 

It is hardly necessary to point out that 
an attempt to cause miscarriage is punisb- 


able under ss. 312 and 511, Indian Penal 


Oode. It is, therefore, an “offence” within 
the meaning of s. 4.0), Criminal Procedure 
Oode. Being a non-cognizable offence, of 
which information had been received by 
him by the petition, Ex. P. E. it was under 
the duty of the respondent 


Station at Asandh, to enteritin the book 
kept for the purpose, and in order to 
enable him to investigate the offence 
the order of the Bub- . 


section. Further, as pointed out by the 
learned Sessions Judge, the respondent had 
under 8. 23, Police Act, a statutory duty 
cast upon him to take steps to prevent the 
commission of the offence, and for that pur- 
pose also to report the matter to the Magis- 
trate. If,therefore, the respondent made 
thereport Ex. P. F. knowing it to be incor- 
rect and with intent to cause injury to-the 
complainant, his act was clearly covered: 
by 8.218, Indian Penal Code. It should. 
also be borne in mind that the word ‘‘charg- 
ed "in the section is not restricted to the 
narrow meaning of “ enjoined by a special 
provision of the law ": Queen-Empress v. 
Deodhar Singh (9). e 

In this connexion it is Also necessary to 
note another errorin the judgment of the 
learned District Magistrate. In Ex. P. F: 
the Sub-Inspector had stated that he had 
made enquiries about Musammat Pankho's 
pregnancy from three persons named, Ab- , 
dul Hakim, Bholu and Zafaroo. Now-these 
persons gave evidence-at the trial as pro- 


-secuting witnesses 13-15 and stated that the 


respondent had never made any enquiries 
from them and that so far as ‘they knew 
Musammat Pankho was not pregnant. They 
were not cross-examined atall by the res- 
pondent onthese points, and the learned 
Counsel for the respondent has not been 
able to refer me to anything on the record 
which might throw joubts on their veracity. 


(9) 27.06.444, .,. . 2 
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There was, therefore, no justification for the 
remark of the District Magistrate that : - 

“Tt was not diffieult to think that these 
witnesses were not speaking the truth.” 

In addition to this there is the significant 
fact that the respondent made no enquiries 
whatever from Khair-ud Din the alleged 
writer of P: E. Indeed it has not been shown 
that-any such person was in existence at 
Asdndh at the time. 

Lastly the -learned District Magistrate 
has'erred inlaw*in drawing an inference 
adverse to- the prosecution from the refusal 
of Musammat-Pankho to have herself medi- 
cally examined. Itis well settled that ina 
defamation case, based on an allegation: 
that a woman has had illicit pregnancy, she 
. eannot be compelled to submit to medical 
examination against her consent and her 
refusal to do so is not evidence against her. 
see Queen-Empress v. Pudman ‘Rat (10), 
Agnew v. Jobson (11)- and Latter v. Brad- 
dell (12). If, therefore, the learned District 
Magistrate's findings in (a) to (e) above are 
correct, there is no doubt that his ultimate 
conclusions are not only erroneous but 
have resulted in a gross miscarriage of 
justice. In my opinion the case- is an ex- 
ceptional one and the only course open to 
meis to accept the recommendation of the’ 
Sessions Judge, set aside the order of ac- 
quittal and order that the respondent be 
retried under'ss. 218 and 500, Indian Penal 
Code, by the District Magistrate. Karnal, 

I wish, however, to makeit clear, that the 
District Magistrate, who will now try the 
case should come to his own conclusions on 
the evidence which will be produced be- 
fore him, and should not be influenced by 
thesfact that Ihave set aside the order of 
acquittal by his predecessor, - 

The Deputy Registrar will see that the 
records are transmitted to the lower Court 
forthwith. 


A. 

(10) Rat. Unrep. Or. R. 474. 

(11) (1875) 13 Cox, C. C. 625. 

(12) (1881) 50 L. J. Q., 448; 44 L. T. 369; 29 W.R, 
366; 45 J. P, 520, 


Order set-aside. 
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LAHORE HIGH COURT. 
Szconp O1vit APPEAL No. 2291 or 1927. 

July 3, 1929. 
Present :—Mr. Justice Tek Chand and 
Mr. Justice Hilton. 
JAI NARAIN, LACHHMI NARAIN— 
PLAINTIFFE—À PPELLANTS 
. Versus ; ` 
G. I. P. RY. Go. AND iNOTAER— DEFENDANTS 
— APPELLANTS. < 
Railways Act (IX of 1890), s. 72—Risk ‘Note H— 
Theft and.rebbery, distinction between—Mere theft 
whether absolves Company from liability—Crvil Pro- 
cedure Code (Act V of 1908), O. XLVII, r. 1—Reversal 
of decree without reversing jinding—Error apparent 
on the face of the record—Review. 
Robbery and theft are not synonymous terms as 
used in Railway Risk Notes and and where there is 
no robbery from the running train but theft only, the 
Railway Company is. not absolved from liability. 
Bindrabanv. G. I. P. Ry.. Co (3) Karai Prosad 
Dutta v. E. I. Ry. Co. (4) and Kashi Ram-Karoo Ram 
v. E. I. Ry. Co. (5) and B. N. W. Ry. v. Bansi Dhar (6), 
followed. 
Gulab Rai-Lahori Mal-v. East-Indian Ry Co. (1) and 


+ 


B. B. & C. I: Ry. v. Sakarchand (2) not followed. 


Held in the circumstances of the case that the send- 
ing of goods in'a waggon fastened with paper. string 
and-wax amounted to-wilful neglect: l i 

Where the decree of the lower. Court is. reversed 
without the finding of that, Court upon which the 
decision depends being. displaced, there is an ap- 
parent error on the face of the record within O. 
XLVII, r. 1, Civil Procedure Code. : 


Second appeal from a decree of the 
Additional District Judge, Delhi, .dated the, 
29th April, 1927. P 

Mr. Kishan Dayal, for the Appellants. . 

Mr. Abdul Rashid, fcr Messrs. C. H. 
Carden Noad and Nawal- Kishore, for the 
Respondents. T 2 4 


JUDGMENT. 

Hilton, J.—The plaintiffs are a firm 
of cloth merchants of Delhi who sued the 
G. I. P. Railway Co. defendant No. 1 
and another firm of cloth merchants 
Chhanaga Mal Mange Mal, defendant. No. 2 
for the recovery of Rs. 1,000. The. suit 
was dismissed in the first Court but on 
appeal to the Additional District Judge 
was decreed tothe extent of Rs. 964-15.0 
against the Railway, Company.. only: 
Fuhsequently, however the learned Addi- 
tional District Judge accepted a review 


application presented to him by the 
Railway Company ani  diemissed the 
plaintiff's suit with costs. This is a 


second appeal by the plaintiffs against the. 
order. 


Orne out of five bales of piece goods cone: 


: signed on 8th September, 1924,. from hola. 


Big 


pur to, Delhi under Risk Note Form He was 
found missing. The plaintifis were the 
endorsees of the Railway receipt, defendent 
No.2 having sold them tlie goods. The 
Bun; of Es. 1,000 claimed was the price of 
the missing bale. 
One of the Railway Company's defences 
to the suit was that under the Risk Note 
Form H they were atksolved trom any 
liability for the loss, there havin g been no 
wilful neglecton their part or on the part 
of their servants and the missing bale 
having been stolen from the runnin g train. 
The terms of the Risk Note are that the 


Railway Cempany is liable only if wilful. 


neglect or theft by its servants is proved and 
there is a proviso that neglect is not to be 
held to include robbery from a running 
train, The trial Judge found that no 
wilful neglect on the part of the Railway 
servants was proved and that even if 
there had been any wilful neglect the cir- 
‘cumstances pointed to theft from the runn- 
.ing train and that the Railway was not, 


therefore, liable under the Risk Note, He also. 


negatived theft by the Railway servants. 
The learned Additional District Judge 
agreed with the trial Judge that there had 
been no theft by any Railway servant but 
he was of opinion that there had been wil- 
ful neglect cf the Railway by reason of the 
mode, of fastenings of the waggon. On the 
question whether there had been theft or 
robbery from the running train he gave no 
clear finding in his original judgment. He, 
however, accepted the appeal and gave 
the plaintiff's a decree as already stat-d, 
— The important point raised in the review 
applicaticn before him was that the finding 
of wilful neglect alone was not sufficient 
for a decreein favour of the plaintiffs and 
that even with this finding of wilful neglect 
ihe Railway Company was absolved from 
liability as the loss had been due to robbery 
-in a running train which point the learned 
Additional District Judge, it was saic, 
had not considered and decided. Upon 
this application the Additional Dis:rict 
Judge gave a decision that there had 
been theft from the running train and 
that theft and robbery being synony- 
mous the Railway Company were pro- 
tected from liability under the Risk Note. 
On this finding he then dismissed the plain- 
tiffs’ suit. 

It is contended before us by Mr. Kishan 
Dayal for the appellants that the learned 
Additional District Judge erred in law in 
reviewiug his own order upon grounds which 
jt is.argued, arenot recognized by-O. LX VII 
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r. l, Civil Procedure  Coae. There 


- had, however, been no clear decision by the | 


learned Additional District Judge concern- 
ing the correctness or otherwise of the trial 
Couri's finding that theftírom the running 
train had occurred and that the Railway 
Company had thereby been absolved from’ 
liability. Thus there was a mistake or 
error apparent on the face of the record or 
at any rate a sufficient reason for review 
analogous to such an error in that the 
decree of the trial Court has been revers- 
ed without that finding of the trial Court. 
being displaced. The argument against 
the legality of the review order is not, in 
my opinion,a strong one. : 
It was next argued that robbery and 

theft are not synonymous terms as used 
inthe Risk Note. The learned Additional 
District Judge had based his finding that 
robbery is equivalent to theft upon Gulab 
Rai-Lahori Mal v. East Indian Ry' Co. (1). 
It is true that such was the finding in. 
that case but it was based solely on the 
ground that the matter had been concluded 
by authority, Four cases constituted the 
“One of these 
B.B.&C. I. Ry. v. Sakarchand (2) assumes 
that theft and robbery are synonymous but’ 
does not discuss the point. The other 
three are judgments of the Allahabad High 
Oourt which that same High Court has sub- 
sequently rendered obsolete by a Full 
Bench judgment Bindraban v. G. I. P, 
Fy. Co. (3) in which the view taken by the 
majority of learned Judges was that 
robbery and theft are not synonymous, 
The latest pronouncement of the.:Galcutta 
High Court of Karali Prosad Dutta v. E. I. 
Ry. Co. (4) of the Patna High Oourt, Kgshi 
Ram Karoo Ram v. E. I R. Ry Co. ( ) of 
the Oudh Ohief Court, B.N. W. Ry. v Bansi. 
Dhar (6) and ofthe Judicial Oommissioner, 
Nagpur, Batoolal v. G. I. P. Ry. Co. (7) are 
in'consonance with the Full Bench judg- 
ment ofthe Allahabad High Courtin lay- 
ing down that robbery and theft are not 
synonymous terms as used in these Risk- 


a) 87 Ind. Oas. 592; 6 Lah. 305; A. I. R. 1995 Lah. 


: (2) 68 Ind. Oas. 534; 24 Bom. L. R. 787; A, I, R. 1922 
om. : 
(3) 96 Ind. Cas. 1039; A. I. R.1926 All. 369; 24 A. L. 


, 111 Ind. Cas. 792; A. I. R. 1928 Cal. 498; 48 C. L. 


(9) 97 Ind. Cas. 714; 6 Pat. 168; (1926) Pat. 305; A. I. 
R. 1927 Pat. 9; 8 P. L. T. 147. 

(6) 92 Ind, Cas. 603; 1 Luck, 106; 3 O. W. N. 145; A 
I. R. 1926 Oudh. 218; 29 O. C. 141. | 

(7) 105 Ind. Cas. 843; A. I. R. 1928 Nag. -73; 28 NeL, 
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Notes. It is thus clear that the question is 
now concluded by authority against the 
view which the learned Additional District 
Judge adopted and where there is no 
robbery from the runnivg train but theft 
only, the defendant Railway Company is 
not absolved from liability. That must 
be the view to be adopted in this case pro- 
vided that the learned Additional District 
Judge’s finding of wilful neglect by the 
Company's servants stands intact. Mr. Abdul 
Rashid for the Railway Com pany has sought 
to impeaeh this finding of wilful neglect. 
The matter, however, is one to be judged in 
the light of the circumstances of each 
particular case. 
this case Ido not think that the learned 
Additional District Judge was unjustified 
in holding that the sending of goodsin a 
waggon fastened with paper string and wax 
amounted to wilful neglect, and I see nv 
sufficient reason to disturb his finding on 
this point. 

On the above grounds I would accept the 
appeal of the plaintiffs and- setting aside 
the review order of the learned Additional 
District Judge of 29th April, 1927, would 
restore his judgment and decree of 7th 
March, 1927, and would grant the 
plaintiffs a sum of Rs. 964.15 0 with 
costs in all Courts against the first defend- 
ant only. 

The plaintiffs have not pressed their 
appeal against the second defendant and 
they should, therefore, pay the costs of 
second defendant in this Oourt. 


' Tek Chand, J.—I concur. 
"A Appeal accepted, 
: E 
LAHORE HIGH COURT. 


OrimINAL Revision No, 703 oF 1929. 
July 19, 1929. 
-Present:—Mr Justice Jai Lal. 
BISHAMBAR DAS AND OTHERS— 
PETITIONERS 
versus 
EMPEROR-—Gpposits- PARTY, 

Penal Code (Act XLY of 1860), s. 120-B—Criminal 
Procedure Code (Act V of 1598,,ss. 195 (1), 476—Civil 
suit—Commitment of offence by party in conspiracy 
with strangers—Prosecution of party and stranger— 
Complaint or sanction of Local Government, necessity 
of. 
Ina civil suit the Judge found that certain offences 
referred to in s.195, Criminal Procedure Code, had 
been committed by the defendant along with another. 

He wrote to the Police asking them to investigate 
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In the circumstances of ' 
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into the matter. The Police discovered that seven per- 
sons including the defendant had acted in conspiracy 
and instituted proceedings against them for certain 
offences falling under s. 195 and for an offence under 
s. 120-B, Penal Code, without obtaining the sanction 
ofthe Local Government and the accused were com- 
mitted to the Sessions: l i ' 
Held, that the commitment was illegal inas- 
muchas the defendant, who has a party could 
not be prosecuted without a complaint under s. 470, 
Criminal Procedure Code, and the others 
could not be prosecuted without either the sanction of 
the Local Government ora complaint by the Judge. 


Obiter.—The consent of the Local Government under 
s, 196-A, Criminal Procedure Code, is necessary in the 
case of persons who are not parties to the proceed’ 
ings but who may have conspired with such 
parties to commit an offence mentioned in sub-s, (1), 
8. 195, Criminal Procedure Code, which merely applies. 
to the parties to the proceedings. 

Oriminal revision against an order of the 


. Bessions Judge, Delhi, dated the 10th April, 


1929. 
Messrs. Kishen Dayal and Kahan Chand, 
for the Petitioners. 

Mr. Des Raj Sawhney, for the Orown. 


ORDER.—Six men were committed for 
trial to the Court of the Sessions Judge of’ 
Delhi under different sections of the Penal: 
Code, including sections which are men-. 
tioned in s. 195, Criminal Procedure Code, . 
and also under s. 120-B, Indian Penal Code, 
on the allegation that in a civil suit insti-. 
tuted in the Small Oause Court of Delhi 
by one Santokh Singh against Bishambar 
Das to recover money alleged to be due 
on a promissory note alleged to have been. 
executed by Bishambar Das, the defendant 
conspired with Bishambar Dayal, Sham, 
Lal, Tullan Mal, Basheshar. Nath, Oudh 
Behari. and Lakhu Mal to either tamper: , 
with the promissory note orto substitute 
it by another in order to injure the plaine. 
tiff's case. In consequence of this conse 
piracy, certain specified acts were done 
by all or some of the accused which acts 
individually fall within the purview of 
certain sections of the Penal Oode, which 
are specified in s. 195, Oriminal Procedure 
Code. Lekhu Mal was not sent up for trial. 
because he turned an approver. 

No complaint was made by the Judge,. 
Small Gauso Court, as required by s. 476, . 
Criminal Procedure Code.. it appears that 
he wrote to the Superintendant of Police 
asking him to investigate the. matter and 
mentioned the facts so far as they had 
transpired before him. He suspected two 
of the accused... As a.result, however, of 
investigation by the Police it was discover- 
ed that seven persons mentioned above 
were really guilty and. the Police instead., 
oi sending their report to the Jufige, Small, 
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Cause Court, instituted proceedings in the 
Court, of the "Magistrate with the result 
that the, accused were committed to take 
their trial before the learned Sessions 
Judge. 2, 

. At the commencement of the trial ob- 


jections appear to. have been taken on’ 


behalf of the accused that the Court had 
no jurisdietion to try them on the ground 
that their commitment was bad inasmuch 
88, for the trial of an offence under s. 120-B, 
~ with which all the accused were charged, 
consent of the Local Government was neces- 
sary, and also that with regard to the other 
offences which were covered by s. 1v5, 
Oriminal Procedure Code, a complaint by 
the Judge, Small Cause Court, under tlie 
provisions of s. 476 of that Code was neces- 
sary. It was admitted before the Sessions 


Judge, and is admitted before me also that 


no consent unders. 120-B was obtained to 
prosecute the accused. : 
Before the learned Sessions Judge it 
appears to have been conceded that no 
complaint was filed by the Judge, Small 
Oause. Court, but apparently it was urged, 
that the Police having been directed by 
the Judge, Small Cause Court, to investi- 
gate the case and that on the institution 
of the proceediags in Court by the Police 
the Judge having appeared as a witness 
“at the enquiry, it must be assumed that 
he gave his assent to the starting of the 
Case and consequently that this amounts 


to a complaint by the Judge, Small Cause: 


Court. >. ` 

The learned Sessions Judge has referred 
this case to this Court with a recommen- 
dation that the commitment of the accus- 
ed be quashed as the same is vitiated for 
want ofa complaint by the Judge, Small 
Qause Court, in whose Court the offences 
are alleged to have been committed, and 
also, so faras the charge under s.. 120-B 


- is concerned, no consent of the Local Govern-: 
ment was obtained under s, 196-A, Criminal. 


Procedure Code. 

In my opinion the commitment in this 
case is liable to be quashed. It is quite 
clear that Bishambar Das was a party to 
the. suit and could not, therefore, be tried 


without a complaint by the Judge, Small 


Cause Court. The other accused, however, 
were not parties to the suit and could, 


therefore, be -prosecuted without a com- 


piaint under .8. 470,. Oriminal Procedure 
Uode. : 

The- learned Public Prosecutor, who 
appears ior-the Orown before me. contends 
that. unde? -the proviso to-s,. 196-A no 
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consent of the Local Government under. 
that section is necessary where the crimi-. 


nal conspiracy is one to which the pro- 
visions of sub-s. (4), e. 195 apply. Now 
Bub-s. (4), B. 195, provides that the pro- 


visions of sub-s. (1) with reference to the, 
offences named therein apply also to crimi-, 


nal conspiracies to commit such offences..: 


It does not, in my opinion, follow from 


this that the consent of the Local Gov-: 


ernment under s., 196-A is not necessary in; 
the case of persons who are not parties to. 
the proceedings but who may have con-. 
Spired with such parties to commit an, 


.offence mentioned in subs, (1), s. 195, 


which merely applies to the parties to the. 
proceedings. I need not, however, decide 
this question finally for the purposes of 
this reference. It is quite clear that 
according to Mr. Kishen Dayal on be- 
half of the accused the consent of the, 


Local Government is necessary in the cage. - 


of all the accused except Bishambar Das 
with regard to the charge under s, 120-B 
and a complaint by the Judge, Small 
Oause Court, is necessary in the case of- 
Bishambar Das in respect of all the 
charges including the one under s. 120-B, 
Indian Penal Code. On the other hand 
according to the learned Public Prosecutor: 
a complaint by the Judge, Small Oause. 
Oourt, is necessary in the case of all the 
accused. The net result is the same, be- 
cause thereis neither the consent of the. 
Local Government nor a complaint by. 
the Judge, Small Causé Court, at present.’ 
The enquiry before the Magistrate was, 
therefore, without jurisdiction: and the 
commitment order was illegal. 


I, therefore, accept the recommendation 
of the learned Sessions Judge and quash 
the commitment of the accused to his Court 
and leave it to the prosecution to take what 
further action they consider necessary in the 


matter, 


A, Commitment quashed, 


wee ° 
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OUDH CHIEF COURT. 
First OIVIL APPEAL No. 74 or 1998. 
September 3, 1929. 
Present:—Sir Louis Stuart, Kr., Ohief 
Judge and Mr. Justice Srivastava. 


| Musammat BRIJ KUNWAR AND OTHERS— - 


DEFENDANTS—APPECLANTS 


i ' versus 
‘Rat Bahadur Pandit SANKATA PRASAD 
— PLAINTIFF AND ANOTHER—DEFENDANT—’ 
RESPON VENTS. 

Hindu Law—Jotnt family—No presumption that 
property is ancestral—Bequest of self-acquired pro- 
perty to son—Property whether ancestral in son's hands 
. —Bequest, effect of. i à; 

. There is no presumption in Hindu Law of any pro- 
perty being ancestral and in a suit to enforce a 
mortgage executed bya Hindu if the mortgagor's sons 
contend that the property is ancestral the onus is on 
' $hem.to prove it. [p. 859, col. 2; p, 850, col. 1.] . 
Nanabhai Ganpatrav v.  Acharatbai (1), referred 


to. 

Where self-acquired property is bequeathed by a 
. Hindu to hisson with adireetion that the son shall 

be the owner of the property without any co-parcener 
and‘that noone except him shall have any right in 
the property, the son takes the property ashis ex- 
clusive property without the ineidents of ancestral 
property. [p. 851, col. 1.] 

. Rameshar v. Rukmin (2), Jugmohandas Mangaldas, 
vy. Str Mangaldas Nathubhoy (3), Parsotam Hao v 
Janki Bai (4) and Nagalingam Pillai v, Ramachandra 
Tevar ©), referred to. 

The fact of a person having made a Will in respect 
` ‘of a property raises a presumption that the property 

. was his self-acquired property. [p. 850, col. 1.] 

Appeal against a decree of the Sub- 
Ordinate Judge, Kheri, dated 
February, 1928. 

Messrs. Ishr? Prasad, Hyder Husein and 
K. Tandon, for the Appellants, 

Messrs. A. P. Sen and Mohan Lal, for the 
Respondents. 

JUDGMENT.—This isa first appeai 
against the decision of the Subordinate 
Judge of Kheri. It arises out of a suit 
brought by the plaintiff Rai Bahadur Pandit 
Sankata Prasad Bajpai on foot of a mortgage 
deed and four deeds of further charge 
executed inhis favour by defendant No. 1 
Thakur Gobardhan Singh. These deeds of 
further charge are dated the 15th of June, 
19.14, the 13th of June,1921, the llth of July, 
1821, and the 22nd of August, 1921. In the 
array. of defendants were included not only 
the mortgagor Gobardhan Singh but also 
his wife Musammat Brij Kunwar who was 
defendant No, Z, his son Balbhaddar Singh 
who was defendant No. 3 and his grand- 
Bons PotanSingh and Ganesh Bakhsh Singh, 
.minors, who were defendants Nos. 4 and 5 
to this suit. 

The plaintiff claimed & decree for sale for 
Rs. 1,17,959-6-9 on the basis of all:the afore- 
mentioned deeds.: Various defences were 
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-raised on behalf ‘of the `- mortgagor's 
sòn  Balbhaddar Singh, including the 
defence so common to suits of this 
nature, namely, that the consideration 
for the mortgage and” the ` deeds 
of further charge was tainted with immoral- 
ity. All these pleas have been decided 
against the defendants andthe claim has 
: been decreed in full by: the’ learned ‘Subor- 
dinate Judge. The defendants Nos.2 to 4 
have preferred this appeal.: i 

The learned Counsel for the appellant has 
impugned the finding of the learned Subor- 
dinate Judge as regards certain items form- 

' ing the consideration of the original mort- 
-gage-deed and of the subsequent deeds of 
. furthercharge. His argument is that the 
items disputed by him have not been proved 


to have been advanced for any legal neces- 


gity or to constitute antecedent debts so as 
‘to make those items binding on the son or 
the grandsons of the mortgagor. The items 
disputed by him are items No. 5 of Hx. 1] 
and the whole of the consideration 
of the four: deeds of further: charge, 
namely, Ezs. "2, 3, 4'and 5. He has 
accepted the findings of the learned: Subor- 
dinate Judge in respéct of all the items of 
Ex.1 other than item No. 5 just mentioned. , 
But it seems to us unnecessary to enter into 
.the validity or otherwise of the disputed 
items of consideration because: of the view 
-which we take of one of the points arising 
for determination which seems to us to go to 
the root of the whole case. It is this.” It’ is 
‘not denied that the defendants cannot ques- 
‘tion the validity of the’ consideration of the 
mortgage-deed or the deeds of further 
charge unless they can show that the mort- 
gaged property is ancestral. ' The question’ 
about the nature of the property, whether it 
was ancestral or self--acquired, ` constituted 
one of the pleas raised by the defendants in 
defence and forméd the subject-matter’ of 
issue No. 5 which was framed by the learn- 
.ed Subordinate: Judge in the following 
terms— | I B 
- “TIgthe propérty mortgaged in Exs. to 
5 ancestral." "m. i 
This issue casts the onus on the defen- 
dants-to prove the property to be ancestral, 
There can be no doubt that there: is no 
presumption in Hindu Law about any pro- 
'perty being ancestral. If any authority 
were needed for this proposition, reference 
may be made to the case of Nanabhat 
Ganpatrav v. Acharatbai (1). In this case 
dealing with: the questions. whether, a 


- (1) 12 B. 122 | b ^ 
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particular property was ancestral or not 
Mr. . Justice Farran remarked as follows :— 

"If, in order that the plaintiffs should 
gueceed in their suit it be necessary that the 
property left by Pandurang Mankoji should 
be held to have been his ancestral property, 
it lies on the plaintiffs to prove, in some 
way or other, that it was ancestral in his 
hands. There is no presumption in Hindu 
Law upon the point which they can invoke 
in their favour." 

In the present case it is necessary for the 
defendants, in order to entitle them to 
question the consideration of the mortgage 
made by their father, to prove that the 
property was ancestral. . The learned Sub- 
ordinate Judge was,therefore,right in throw- 
ing the onus of proving issue No. 5 on the 
defendants. His finding on the issue is that 
only two out of the five items of property 
which formed the Subject of mortgage 
are ancestral. These properties are 
village Gadiana Mohal Gumani Singh and 
Makarampur Pargana’Bhur. The learned 
Subordinate J udge;seéms to have assumed 
that the aforesaid property in the hands of 
Gumani Singh was ancestral and having 
made that assumption he has gone on to 
hold that Gumani Singh having made a 
Will of the aforesaid property in favour of 
his adopted son, defendant No. 1, the pro- 
perty in the hands of the latter 
must. aleo be considered to be ances- 
tral property. We find ourselves unable to 
accept his view of the learned Subordinate 
Judge. The learned Counsel for the defen- 
dants-appellants has not been able to refer 
us to any evidence showing that the said 
property was ancestral in the hands of 
Gumani Singh. All that we know ‘about it 
18,.a8 stated by Gumani Singh in hie Will, 
Ex. O-8 (page lof the record) that he had 
got this property. under a decree of Court 
passed in his favour. It may be conceded 
that this statement is as much consistent 
with the property being ancestral as with its 
being his self-acquire property. But we 
have also the fact that Gumani Sin gh under- 
took to make a testamentary disposition in 
respect of this property. He could only 
make such a testamentary disposition if this 
property was his self-acquired property. 
"Thus the fact of Gumani Singh having 
made a Willin respect of it' raises the 
presumpíion about the property being bis 
Belf-acquired property. In any case in 
the absence of any evidence to prove that 
the property was the ancestral property 
of Gumani Singh, and there being no pre- 
pumption,in favour -of its being ancestral, 
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we must hold that it was the self-acquired 
property. of Gumani Singh, 

This leads us to the next question as to 
the nature of the property in the hands 
of Gobardhan Singh. It has been found 
by the learned Subordinate Judge and the 
finding is amply supported by. the docu- 
mentary evidence on the 
Gumani Singh madé a Will of the property 


In favour of his adopted son Gobardhan 


Singh and that Gobardhan Singh after 
the death of his adoptive father got muta- 
tion effected in his favour on the basis of 
the said Will. Here we may point out that 
the translation of Ex. O-9 printed at page 5 
ofthe record is not correct. -The correct 
translation should be “ by testamentary 
disposition ' instead of “ by right of inherit- 


. ance" as put down in the translation, : The 


question whether such property in the 
hands of the son who gets it under the Will 
of his father is to be treated as ancestral 
or as  selfacquired property, is by 
no means free. from difficulty. :. The 
decisions of the various High Courts in this 
country have not been consistent on this 
point, Itis not necessary for us to enter 
into a detailed discussion of the entire cage- 
law bearing on the point because in the 
view which we take of the ‘matter we do 
not consider it necessary for the purposes. of 
this appeal to commit ourselves definitely 
to any of the conflicting views. The matter 
has been discussed at considerable length 
in the decision of a Bench of the late Court 
of the Judicial Commissioner of Oudh 
reported as Rameshar_ v. Rukmin (2). 


It will appear that the view taken by the - 


Bombay High  Court—see Jugmohandas 
Mangaldas v. Sir Mangaldas Nathubhoy (3) 
and by the Allahabad High Oourt—see 
Parsotam Rao v. Janki Bai (4) which 
was accepted by the Bench of the 


late Court of the Judicial Commissioner of & 
Oudh, is "that ina case where MU 
16. 


ed property is bequeathed to sons 
should be presumed, in the absence of 


language clearly indicating the testator's . 


intention that the property should be held 
by the sons subject to the incident of 


survivorship, that each son takes an interest . 


which passes'to his heirs at his death.” 


In other words the view is that in such - 


cases the property should be presumed to 
be the self-acquired property of the sons, 


On the other hand, in the case of Nagalin-. - 


(3) 12 Io Dah 770; 14 0. O. 244. 
3) 10 B. 528. : 
(4) 29 A, 354; 4. A, L. J, 281; A. W, 8,(1907) 77, o 


record, that - 


1, 


aes 
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gam Pillai v. Ramachandra Tevar -(5); the 
Madras High Oourt has held that the nature 
of the estatetaken by ason ona bequestof his 
self-acquired property by his father was 
a question of intention, turning on the con- 
struction of the Will. This question was also 
raised before their Lordships of the Judicial 
Oommittee in Lal Ram Singh v. Deputy 
Commissioner of -Partabgarh (6), but their 
Lordships did not consider it necessary 
to make any pronouncement on the point. 
We are of opinion that even if we do not 
go the length of the view taken by the late 
Court of the Judicial Commissioner of 
Oudh and by the Bombay and Allahabad 


High Oourt, and if we confine ourselves to 


the more limited view taken by the Madras 
High Court, even then the terms of the Will 
executed by Gumani Singh leave no room 
for doubt about his intention on the point. 


He says that the legatee will be the owner of 


the property without any co-parcener and 
that no one except him shall havé any 
right in the property, We are, therefore, 
of opinion that on the terms of the docu- 
ment before us the intention of Gumani 


., Bingh clearly was that the property in the 


hands of Gobardhan Singh should be his 


exclusive property and should not partaké 
of the incidents of ancestral property. For 
these reasons we are of opinion that the two 
properties which the learned Subordinate 
Judge holds to be ancestral properties have 
not been proved to be so. 'They must be 
considered to be the self-acquired property 
of Gobardhan Bingh, mortgagor. 

The learned Counsel for the appellants 
does not dispute the correctness of the 
findings of the learned Subordinate Judge 
in respect of the three other properties being 
the self-acquired property of Gobardhan 
Singh. The result, therefore,is that the entire 
mortgaged property must be held to be the 
self-acquired property of the mortgagor. 
It follows that the defendants have no right 
to question the validity of any part. of the 
consideration of the mortgage-deed and the 
deeds of further charge executed by their 


father. The appeal must,therefore fail on this 


ground and it is dismissed with costa. 


A. A ppeal dismissed. 
(5) 24 M. 429; 11 M. L. J. 210, 


T6 Ind; Oas. 922; 501. A, 265; (1923) M. W.N, - 


9) 
bo); A.I. R. 1923 P. 0.160; 9 O. & A. L. R; 746; 21 
L.J. 777; 26 O, O. 257; 33 M. L. T: 355; 45 A. 596; 
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OUDH CHIEF COURT. 
CRIMINAL APPEAL No. 198 or 1929. - 
May 3, 1929. 
Present:—Sir Louis Stuart, KT., Chief 
Judge and Mr. Justice Raza. 
BISHESH WAR—Acousep—APPELLANT 
versus ' I 
EMPEROR- CoMPLAINANT— ` 
RESPONDENT. | | 
Criminal Procedure Code (Act V of 1898), ss. 867; 
437—OCharge to Jury containing reasons—Omissior to 
repeat reasons in subsequent order—Judgment, legal- 
ity of —Omission to write ‘regular judgment, effect - 
of. | gis NG 
T hore an- accused person was’ tried under s. 395, 
Penal Cede, by aJury and in the same trialhe was 
tried under s. 396, with the aid of the same Jurors as 
assessors, andthe Sessions Judge after an elaborate 
oharge tothe Jury wrote a further order on the charge 
under s. 396 in which he stated that ‘he agreed with 
the view-of the Jury and found him guilty under 6. 


96. 

Held, that the charge to the Jury together with the 
subsequent order -constituted a good judgment in 
law and the conviction was not bad- merely because 
the Judge had not repeated the reasons for conviction 
in the subsequent order. l 

Sankaralinga Mudaliar v. Narayana Mudaliar (1), 
referred to. arem : 

The failure to write & regularjudgment might be 
considered an error in procedure but it isa more 
irregularity cured by s, 537 of the Code of Criminal 
Procedure. . 

Appeal against an order of. the Third 
Additional Sessions Judge, Lucknow, dated 
the 15th February, 1929. 

Mr.K. P. Misra, for the Appellant. l 

Mr. H.K. Ghose, Government Pleader; 


for the Orown. ' 


JUDGMENT. —The learned Counsel 
for the appellant has taken a preliminary : 
objection that there is no judgment such 
as is required by. the -Qode of Criminal 
Procedure in existence against his client. 
The circumstances are these. Under special- 
rules laid down by the Local Government 
certain Sessions cases triable in the Luck- 
now District are tried by a Sessions Judge’ 
and a Jury and other Sessions cases are _ 
tried by a Sessions Judge with the aid of - 
assessors. | ; B 

Under the provisions of s. 269 of the 
Code of Criminal Procedure ‘when an 
accused in these circumstances is charged : 
at the same trial with several offences 
of which some are, and some are not, triable’ 
by Jury, he is tried by the Oourt of Ses- 
Bion and a Jury for such of those offen- 
ces as are triable by Jury and by the 
Court of Session with the aid of the 
Jurors as assessors for such of them ag 
are not triable by Jury. - In this particular 
case the above ' procedure was followed, 
The appellant was- tried- by a-eJury for an 
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offence punishable under s. 395, Indian 
Penal Code, and was found not guilty. He 
was accordingly aequitted on that charge. 
In.the same trial he was tried for an 
offence punishable under s.346,Indian Penal 
Code. ~ As this offence was.not triable by 
a Jury he was tried with the same J ury 
sitting as assessors: It was necessary for 
the learned Sessions Judge to state both 
cases: for:the benefit of-the Jury. He 
did"só. His summing up, which was very 
clear and very. full, covered both charges. 
The heads of the charge, which he dictat- 
ed, covered thirty type-written pages and 
in his chargé he ‘has gone over the whole 
ground in réspect of both the charges, has 
stated the. law,.has stated the facts, and 
has discussed the evidence for and against 
in. reapect- of every oné of the accused 
persons. As far as-he possibly could, he 
refrained from indicating his opinion, as 
to the value of the evidence. He would 
not have been iñ. the wrong if he had 
indicated his opinion, provided he had not 
attempted to force his-opinion on the Jury, 
but he did not indicate his opinion against 


any: aecused. “He had told the Jury that 


in- hi& opinion there was no evidence upon 
which they could convict the appellant 
ona charge unders. 395. The Jury accept- 
ing that view acquitted the appellant. As 
assessors they found him guilty under s. 
396. The Judge then wrote a further order 
“in which he stated his agreement 
with the views of the Jury as 
to the value of the evidence against 
the appellant on the charge under s. 396. 
He then found him guilty and proceeded 
to convict him. Now it is argued that 
this procedure was wrong and that it was 
necessary for the Judge, after having sum- 
med up at great length, after having stated 
the heads of his charge to the Jury and 
summarized them in a type-written note 
of thirty pages to write again another full 
and elaborate judgment covering exactly 
the same grounds in so far as the s, 396 
charge was concerned. It issuggested that 


his failure to write this judgment vitiates 


the trial. The only decision which we can 
find reported in the regular law reports 
dealing with this point is the decision of 
a Full Bench of the High Court of Madras 
in Sankaralinga Mudaliar v. Narayana 
Mudaliar (1) In that case the Full Bench 
decided that the failure to write a regular 
judgment might be considered an error in 

(1) 68 Ind. Cas: 615; 45 M 913; 16 L. W. 413; 43 M. 
L.J..369; (1922) M. W. N. 579; 31 M. L. T. $42; 23 
Oz. L, J. 583; 4. I. R. 1922 Mad, 502 (F" B.). 
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procedure but that, if it were, it was a 
mere irregularity cured by s. 537 of the 
Code of Criminal Procedure. Thereis no 
decision reported in the recognised law 
reports to the effect that the failure to 


write a separate judgment vitiates the- 


trial. The learned Counsel for theappel- 
lant informs us that there is a decision 
in “Unreported Criminal Oases of the 
Bombay High Court" edited by Ratan Lal 
Ranehhod Das which supports that view, 
but we do not consider that under 
ihe law we should be justified in con- 
sidering any decision other than the author- 
ised decisions. We would go further than 
the Madras High Court in this respect and 
would look at the substance of the Code of 
Criminal Procedure on this point. The Code 
of Criminal Procedure lays down among the 
requisites of a judgment of this nature that 
it should be either written by the presid- 
ing officer of the Court or taken down 
from his dictation. Hereit was taken down 
from his dictation. Every page if dictated 
has to be signed by him. Here every page 
is signed by him. It has to be dated 


and signed by the presiding officer in open -~ 


Oourt ab the time of pronouncing it. It 
was dated and signed by the presiding 
officer at the time of pronouncing it. The 
judgment should specify the offénce (if any) 


‘of which, and the section of the Indian 


Penal Code, or other law under which the 
accused is convicted and the punishment to 
which he is sentenced. Allthese particulars 
are given The judgment has to contain the 
point or points for determination. The 
point or points fof détérmination are given 
in the charges to the Jury. The judg- 
ment has to give the decision. The deci- 
sion is given in the subsequent order, 
The judgment has to give the reasons for 
the decision. The reasons for the decision 
are given in the subsequent order. Thege 
are all the requisites, We consider that 
the charge to the Jury read together with 
the subsequent order compose a good judg- 
ment in law and we would consider it 
most unfortunate if they did not do go. 
Nothing is gained by the accused or any 
one else by repeating the same remarks 
in two separate documents and, if it unfor- 
tunately were the law that when thé Judge 
has already said what -was requisite in 
one. part he should have to copy it over 
again into another, the law would stand 
in need of revision. But as we read the 
law the objection is not founded. We 
now examine the appeal on the merits. The 


appellant having been convicted by the : 


Judge sitting with assessors has every right 
to.challenge the conviction on the merits. 
The evidence against the appellant is that 
he was implicated by an approver.’ That 
in itself does not carry the: case very far; 
but there is against him the strong evi- 
. dence of one of the victims of the dacoity, 
-@ man called Prithi and of the wife of 
Prithi. They identified the appellant dis- 
tinctly as having been one ofthe dacoits. 
Prithi did not know the appellant before 
but he has picked him outof acrowd as 
one of the men who had assaulted him. 


Prithi's wife had seen the appellant before ` 


and she gave & good description of his 
appearance, She did not previously know 
his name. The evidence on the other side 
was evidence that the appellant had quar- 
relied with Prithi's wife because she had 
taken some mangoes of his without his 
permission and that he had quarrelled 
with the approver ata fair. 


put up evidence of alibi. The learned 


Judge and the assessors believed the evi- . 


dence of identification and disbelieved the 
-evidence produced for the defence. 
hearing the appellant’s learned Counsel 
we have arrived at the 
clusion. We do not consider the sen- 
tence passed on the appellant excessive and 
dismiss the appeal. 
A, | Appeal dismassed. 
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OUDH CHIEF COURT. 
MISCELLANEOUS O1vin AvpzEaíL No. 27 or 1929. 
“April 24, 1929, 

Present:—Sir Louis Stuart, Kr., Ohief 

e || Judge and Mr. Justice Hasan. 
MAHABIR-—DErENDANT— 
APPELLANT 

Versus 
Musammat MITHAN—PrAINTIFF— 
RESPONDENT, 
Oudh Courts Act (IV of 1925), s. 12—Order of 
remand by single Judge of Chief Court—Appeal, 
competency of. i dg 


No appeallies tothe Oudh Ohief Court against 


an order under O. XLI, r. 23, Civil Procedure Code, 


passed by a single Judge of the Chief Court in exer- 
cise of his appellate jurisdiction. 


Appeal against an orderof Mr. Justice 
Pullan, dated the 24th April, 1929. 

Mr. Salig Ram, for the Appellant. 

J UDGMENT.—We are of opinion that 
the words "order against which an appeal 
is permitted by any law for the time being 


must be read with the previous part of 


the section and that the Act means that ' 


BALLAB DAS V. POBAN, 


He further. 


After. 


game con-. 


“side has incurred no costs. 
in force" in s.12, Local Act; IV of. 1925, . 
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an appeal lies without à declaration, that 
the case is a fit one for appeal, ‘against 
an original decree or against “an order 
passed otherwise than on an appeal, if 
an appeal is permitted against such order 
by auy law for the time being in forze. 
Thus no appeal lies against this order 
which is an order under O. XLI, r. 23 
passed by asingle Judge of this: Court in 
exercise of his appellate jurisdiction. : 

A. é Appeal dismissed. . 


OUDH CHIEF COURT. 
APPLIO4TION No. 6 or 1329. 
July 23, 1929, k 
Present :—Sir Louis Stuart, Kr., Chief 
Judge and Mr. Justice Raza, =>- . 
BALLAB DAS—Puaintire—.. - 
APPLICANT ' * -. - | 
versus ; y OO BT 
PURAN-—DEFSNDANT—OPPOSITE | 


ARTY, ; 
Stamp Act (II of 1899), Sch. T, Art. ó—Note as to ` 
rate of interest in account, whether agreement —Stamp. 
Anote written inan account specifying the rate 
of interest payable from the date of the note is a 
memorandum of agreement within the terms of Art, 5 
of Sch. I of the Stamp Act and should. be stamped as 


. an agreement. 


Mahadeo Kori v, Sheoraj Ram Teli (1), followed. 
Revision from an order of the Munsif, | 
Biswan, as Judge of Small Cause Oourt, 
Sitapur, dated the 31st of January, 1929. 
Mr. A. P. Sen, for the Applicant, 
JUDGMENT.—After having examin- 
ed the note written iu the account we are 
of opinion that the entry can only be 
read asa memorandum ofagreement within 
the terms of Art. 5 of the Schedule in 
the Stamp Act and in the  circumst- 
aaces the Munsif was right in directing it 
to be stamped with an eight anna stamp 
and he rightly charged a penalty of Rs. 5. 
As the stamp duty and the penalty have . 
already been paid the applicant is under 
no further liability, but his suggestion 
that the entry is not liable to stamp duty 
cannot be upheld. The view which we 
take upon the point isto all intents. the 
same view as the view taken by a Bench 
of the Allahabad High Oourtin Mahadeo 
Kori v. Sheoraj Ram Teli (1). The result is 
that this application is dismissed. The 
applicant will pay his owncosts. The other 


A. Application dismissed. 
(1) 52 Ind. Cas. 974; 41 A. 169; 17 A. L. J. 19,107 | 
P. L. R. (A.) 29. e x. 
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. | ;OUDH CHIEF COURT. 
_- ORIMINAL REVISION APPLIOATION No, 108 : 
st . OF 1929. 
! .. November 15, 1929. 
. Present: —Bir Louis Stuart, Kr., Chief 
Judge and Mr. Justice Raza. 
PRAG DATT-——Accused—APPLICANT 
; versus 

 EMPEROR--OrrosrrE Parry. 

Penal Code (Act XLV of 1860), ss; 191, 198—False 
statement by.accused in affidavit to suppert transfer ap- 
plication—Prosecution for perjury—Criminal Proce- 
dure Code (Act V of 1898), s. 526. 

An accused person who makes a false statement 
in an affidavit to support an application for transfer 
can be prosecuted for perjury. 

When the law prohibits the administration of an 
oath or, solemn affirmation -to an accused person there 
can benoperjury. ,But where the law does not pro- 
hibit the administration of an oath or solemn affirma- 
tion and where infact the: practice of .the Court 
directs that anoathor solemn affirmation’ must be 
administered. before .the affidavit is.accepted there 
cannot be any protection for an aceused person who 
commits perjury in -such a document, 

Inthe matter of Barkat (1) and Emperor v. Binde- 
shri Singh (2), dissented from. 

Queen-Empress v. Subbayya (3),- distinguished. 


: Criminal revision from an order of the 
Additional Sessions Judge, Bahraich, dated 
the 4th September, 1929. i 

Mr. A. N. Mulla, for the Applicant. 


. Mr. G. H. Thomas, for the Orown. | 


JÜDGMENT.—One of the questions 
raised in this criminal révision is of consi- 
derable importance. The applicant Prag 
Datt filed what purported to be an affidavit 
asking forthe transfer of two cases one of 
which was a case in which he was a com- 
plainant and the other of which was. a 
case in which he was, an accused. The 
cases were criminal cases pending in -the 
Courts of two Magistrates. The learned 
District Magistrate of Bahraich considering 
that a statement in the so-called affidavit 


was false ‘has ordered the prosecution of 


Prag Datt under the provisions of a. 476, 
Oriminal Procedure Code, and his order 
has been upheld by the learned Additional 
Sessions Judge of Bahraich. The first point 
taken by the learned Counsel is that as Prag 
Datt was an accused person in one of those 
cages he could not be prosecuted for giving 
false evidence, even if he had given false 
evidence. The position. taken by the 
learned Counsel is that an accused person 
who makes an affidavit to support a transfer 
application or to support an application 


for bail or to support any other application ` 


of the same kind can make any false state- 


ment he wishes ‘and that he cannot be. 


prosecuted under the law. 


PRAG DATT V. EMPRROR. 


‘of the Allahabad High Court 
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The learned Counsel has certain decisions 
which support’ his view. The first ‘of 
these wasa decision ofa single Judgeof 
the Allahabad High Oourt-In the matter of 
Barkat (1). The second was a decision 
which followed the rule laid down in the 
previous decision. It was of another Judge ' 
in Emperor 
v. Bindeshri Singh (2), There is further a . 
decision of a Bench of the Madras High 
Court in Queen-Empress-v. Subbayya (3). 
But this last has no bearing on the subject. 
In that case an accused person had been 
ordered by a Court to make a statement of 
solemn affirmation. He was subsequently 
prosecuted for making a false statement. As 
the action of the Court in directing that 
person to make a statement on solemn affir- 
mation was directly opposed to the provisions 
of 8. 9, Oaths Act (X of 1873) the Bench de- 
cided that the statement itself could not be 
taken as a statementon oath and that 
thus there could be no prose- 
cution. But in the two Allahabad cases 
the facts are very different. Here it was a 
question of an affidavit made by an accused " 
person who had a right to make an affidavit 
and who was not compelled to make the 


. affidavit on oath before it could be accept- 


ed. Mr. Justice Blair at page 201* of the 
first decision said: 


"For my own part, I have no doubt that the 
Legislature intended to protect an accus- 
ed person from the ordeal of examination ag 
a witness and to render him incapable, 
therefore, of being punished for the making 
of false statements upon oath, or otherwise, 
go long as his case is sub judice." . ; 


His Lordship did not refer to any expresg 
provision of the law which supported this 
view. He appears to have considered that 
he was following the spirit of the law in 
laying down that an accused person even 
when under the law capable of making an 
affidavit who made a false statement was 
protected in his perjury. This. view wasg- 
followed by Mr. Justice Richards in the" 
second case. The learned Judge, however, 
added nothing to the reasons in the first 
case. He stated solely. that he considered 
himself bound by the previous deeision. 
We are of opinion that this view cannot be 
accepted. Section 193, Indian Penal Oode, 
lays down that whoever intentionally gives 


false evidence in any stage ofa judicial 
(1) 19 All. 200; A. W. N. (1897)[23. 
(2) 28. All. 381; 3 A.L.J. 98; A, W. N. (1906). 
42; 3 Cr. L. J. 225, l 
(3) 12 M. 451; 1 Weir 113. . e 
*Page of 19 À.—[ZEd, 4 I : 
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proceeding has committed an offence. 
‘Giving false evidence is defined by s. 191 
and an affidavit is evidence within the 
meaning of.s. 191. The- question of the 
fabrication of false evidence must also be 
considered. Wecannot:.find it possible to 
. accept the view of the learned Judges of 
the Allahabad High Oourt, greatly as we 
respect them, When the law prohibits the 
administration of an oath or solemn affirma- 
tion to an accused person the-matter is 
of course different. In those circumstances 
there can be no perjury.. But where the 
law does not prohibit the administration 
of an oath or solemn affirmation and where 
in fact the practice of the Oourt,directs that 
an oath or solemn affirmation must be admi- 
nistered before the affidavit is accepted we 
cannot see how there can be any protection 
for an accused person who commits perjury 
in such a document. If the case stood 
alone on the first point the present applica- 
tion would certainly fail, but the learned 
Counsel has brought to our notice a circum- 
atance which appears to have been over- 
looked by the Courts below. On an exami- 
nation of the so-called affidavit we find 
that it was never sworn at all. It was 
admittedly admitted by error although 
no oath or solemn affirmation had been 
taken as to the truth of its contents. The 
applicant cannot be prosecuted for giving 
false evidence or fabricating false evidence 
in the absence of an oath or a solemn 
affirmation and we allow the application 
and set his prosecution aside, 

DAC i Application allowed, 





OUDH CHIEF COURT. 
. BgcoND OivIL APPRAL No. 462 or 1928. 
August 12, 1929, 
. Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Raza. 
RADHEY S8HIAM-—PrAINTIFF— 
APPELLANT 
versus 


MOHAMMAD NASIR KHAN AND ANOTHER 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, r. 8, 
O. XXII,r.9—Death of party pending swit- Sutt 
dismissed for default though claim admitted in 
part—Subsequent suit by plaintiff's successor-in-inter- 
est, whether entirely barred. 

~A instituted a suit against his brother B for a 
declaration that he was the owner of plots M,N,O 
and P,andfor rent. B pleaded that A was entitled 
only toa one-fourth share in plots M, Nand O and 


$& a halfshare in P.: During the pendency of the ~ 


RADHRY BETAM 9; MOHAMMAD NASIR KEAN: | 


855 


suit, A died and the suit was dismissed under O. IX, 
r. 8, Civil Procedure Code, for default of appearance. 
A' had before his death sold his hisrightsin M, N, 
O and P to C:: C subsequently instituted a suit 
against B for possession of M,N, O and P. B con- 
tended that the suit was barred under O. XXII, r. 9, 
Civil Procedure Code: 

Held, (1) that the dismissal of the suit under O. IX, 
r. 8, Civil. Procedure Code, was wrong as A was 
not alive on the date of dismissal; | p. 857, col. 1.] 

(2)that the suit wasnot barred as regards the 
one-fourth share in M, N and O, and the half share 
in P, which B had admitted in the previous suit, but 
bns pu as regards the remaining portion, [p:-897, 
co 


Appeal against a decree of the Third 
Additional District Jadge, Lucknow, dated 
the 19th October, 1928. 

Messrs. Ali Zaheer, Radha Krishna and 
Sailen Roy. for the Appellant. 

Messrs. M. Wasim, Naziruddin and Habib 
Alt Khan, for the Respondents. ; 

JUDGMENT.—In order to appreciate 
the pointsin disputein this second appeal 
it is necessary to go back several years. . A 
certain Mohammad - Bakhsh who was 
a Darogha in the Lucknow Oanton- 
ment, died on the 6th October, 1908. In 
1913, Fazilatunnissa, who claimed to be the 
widow of Mohammad Bakhsh, sued a woman 
called Sitala and her four sons Mohammad 
Wazir Khan alias Nawab, Mohammad 
Amir Khan alias Nannhey, Mohammad 
Munir Khan alias Munney and Mohammad 
Nasir Khan alias Chunney, for a one-eighth 
share in the property of.the deceased Mo- 
hammad Bakhsh. She stated that she, as 
widow, and her daughter Wazirunnissa 
were thesole heirs in the property of the de- 
ceased, she being entitled under the law to. 
a one-eighth share and her daughter being 
entitled to seven-eighths. As her daughter 
refused to join her in the claim she made 
her a defendant. . The claim was' directly 
against Sitala and the four other male de- 
fendants. It was alleged by the plaintiff 
that Sitala was the mistress of Mohammad 
Bakhsh and that {the four male defendants 
were his illegitimate sons by her and that. 
they had obtained possession of the pro- 
perty of Mohammad Bakhsh after his death. 
The property consisted of certain houses 
and shops. The Munsif who decided the. 
case found that Fazilatunnissa was the wed- 
ded wife of Mohammad Bakhsh and Wazir- 
unnissa was his legitimate daughter, that 
Sitala who wss Tambolin and a Hindu by 
caste was the mistress of Mohammad Bakhsh 
and that Wazir Khan, Amir Khan, Munir 
Khan and Nasir Khan were his illegitimate 
sons by her. He decreed’ Fazilatunnissa a 
one-eighth share in all property except five ` 
shops Nos, 1037/1, 1027/2, 1027/2, 1087/4 and 
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1037/5 which he found . has. been ‘built by. 
the defendant Wazir-Khan.and which were 
the property ofthe said Wazir Khan. An 
appeal was filed to the District Judge who 
upheld the decision of the Munsif and an 
appeal was filed to the Court of the Judi- 
cial Commissioner. The appeal was dis- 
missed and the decree was maintained. The 
“date of the decision of the appeal in. the 
Judicial Oommissioner's Court. was the 29th 
May, 1916. It wasthus found on that date 
that Wazir Khan, Amir Khan, Munir Khan 
and Nasir Khan were the illegitimate sons 
of Mohammad Bakhsh and as such were not 


entitled to any share in the property of. 


Mohammad Bakhsh but that the shops 
already mentioned were not the property of 


Mohammad. Bakhsh and were the property . 


of Wazir Khan. After the decision of this 
suit the parties appear to have entered into 
friendly negotiations for we find that Sitala. 
and her sons first bought out Fazilatun- 
nissá and.then bought cut Wazirunnissa. 
These negotiations did not affect the five 
shops in question. . Wazir Khan was ap- 
parently afterwards absent from Lucknow 


possibly being on service during the war. He . 
was in.the army. .l1tis.not, however, clear. 


whether he was in active service or not. The 
next, materialincidents are these, In 1922 


Wazir Khan who had.then returned to. 


Lucknow filed two suits in the Small Cause 


Court. One was for rent against two per-. 
sons, who he alleged were the tenants of. 


No. 1037/4 which he had.sold in November, 
1921, from November, 1920, to the date of 


sale and subsequently of shop No.. 1037/3 


from the date of. sale to. April, 1922, The 
other was against another tenant for the 
rent of shop No. 1037/1 from April, 1¥20, to 
February 1922 and for the rent of No, 1037/3 
from February, 1922, to April, 1922. 


the Small Cause Court. 


mad Wazir Khan’s brother. 
Nasir Khan was joined as co-defendant 
and the names of the original. defendants 
were struck out. 


for a declaration in the first suit 


laration that he had nothing .to.do with 


No. 1037. The addition of this relief re- 
. moved the suits from the jurisdiction of the . 
Small Cause Court and the hearing was | 
wansferredte the Courtofithe Munsif, Haveli, . 


RADHEY.SHIAM Y, MUBAMMAD NASIR ERAN, 


| There. 
appears to be a clash of dates but the fact 
is not material. These suits were. filed in. 
The alleged ten-, 
ants replied that they had already paid the, 
rents to Mohammad Nasir Khan, Moham- 
Mohammad. 


An addition was made to 
the plaints under which the plaintiff asked . 
that Mo-. 
hammad Nasir Khan had nothing to do with. 
No. 1037/3 and in the second suit for a dec- 
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Lucknow. Mohammad Nasir. Khan filed a 
written statement. In this it was asserted that 
the shops Nos. 1037/1 to 1037/5 were the pro- 
perty not of Wezir Khan but of Mohammad 
Bakheh. If.this were the case neither Wazir 
Khan nor Nasir Khan would have had 
any interest in the shops, for on the finding . 
in the previous case they were the illegiti- 
mate sons of Mobammad Bakhsh. On this 
allegation Nasir Khan claimed one-fourth of 
the shops Nos. 1037/1 to 1037/5. The woman 
Sitala his .mother, (whom he called Nur-.- 
jahan) according to his allegation died in 
1919 and thus the four sons had succeeded 
to a quarter each. But with regard to shop : 
No. 1037/0 which as far as we -can gather . 
does not appear in the previous litigation 
he asserted that he and . Wazir Khan had 
constructed this shop,.from their joint funds. 
The Munsif framed five issues:— - 

l. Were the shopsin question built by 
the plaintiff as alleged and.do they belong 
exclusively to him ? | 

2 (a) Are the shops in question the pro- 
perty of  Darogha Mohammad: 
Bakhsh as alleged ? 

(b) If so what is the plaintiff's share in’ 
them ? | 

3.. What amount isdue to the plaintiff 
from the defendant ? 

4.' To what relief if any is the plaintiff 
entitled? - 2 % 

9. Isthis suit for declaration not main- 
tainable as alleged in para. 16 of the writ- 
ten statement ? < 

The written statement mentioned in the - 
fifth issue is not before us. There was no 
decision on the merits in thesetwo suits. On 


-the 17th April, 1923, Wazir Khan executed 


a deed of sale of shops Nos, 1037/1, 1037/2, 
1037/3 and 1037/O in favour of a certat - 
Mohammad Mehdi. Under this transfer - 
Mohammad Mehdi obtained no.rightto col- 
lect arrears of rent. He could not under this 
deed have obtained any decrees for rent in 
respect of the two suits already .filed. 
Wazir Khan died on 30th July, 1924, .while 
thé suits were still pending. .Nasir Khan 
was presentin Court on a later date. He 
did not bring the fact of his brother's death 
to the notice of the Court. The Court being 
in ignorance of Wazir Khan's death proceed- 
ed. to dismiss the suits on the 13th Au- 
gust, 1923, under the provisions of Q. IX, r. 
v, Civil Procedure Code. This order was 
on theface of it wrong, as Nasir Khan had 
admitted a portion ofthe claim, The cor- 


rect order should have been an order under - 


O. XXII, r: 3. “After allowing time, for the ` 
representatives of Wazir Khan to.make am... 
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application; the. suit’ should have been 
directed to abate. 
ferred his rights under the sale-deed to the 
present plaintiff Radhey Shiam on the 13th 
August, 1925. Radhey Shiam instituted the 
suit out of which this present appeal arises 
against Nasir Kban and others for posses- 
sion of shops Nos. 1037/1, 1037/2, 1037/3; 
1037/C and mesne profits and fourth share in 
certain other property which he had ac- 
quired. The learned Subordinate Judge of 
Mohanlalganj decreed his claim to one-fourth 
of the whole property. Radhey Shiam ap- 
pealed to the District Judge only against 
that portion of the decrse dismissing his 
suit in respect of three-fourths of the shares 
in Nos. 1037/1, 1037/2, 1037/3 and a half 
share of 1037/0. .Nasir Enan filed a cross 
objection asserting thatthe whole suit in 
respect toshops Nos. 1037/i; 1037/2. 1037/3 
and 1037/0 was barred under the provisions 
of O. XXII, r.9. The learned Additional 
District Judge, who decided the appeal, al- 
lowed thecross-objections and as a result 
dismissed Radhey Shiam’s appeal. He ap- 
peals here. The first point to be considered 
is how far was the order of dismissal justi- 
fied. We have to look again at the two suits 
filed in the Munsif's Court by Wazir Khan. 
These suits must be teken to have abated 
under the provisions of O: XXII, r. 9, and 
Wazir Khan's representatives are under that 
rule precluded from bringing fresh suit on 


the same cause of action. But does this defeat: 


the plaintiff altogether ? It does not altoge- 


ther defeat him. In those suits Wazir Khan ` 


had applied for two reliefs. He applied for a 


‘relief for rent. The esuseof action in res- 


pect of rent in those suits is not the cause 


of action in these suits. He further applied: 


for%a declaration against his brother Nasir 
Khan that his brother had no right or 
title in shops Nos. 1037. Nasir Khan in 
reply said that he had title to a quarter 
share in Nos. 1037/1, 1037/2, 1037/3 anda 
half share in No. 1037/0, After these plead- 
ings all cause of action in respectto a quar- 
ter share in Nos. 1037/1, 1037/2, 1037/3 and a 
half share in 1037/0 disappeared. The 
circumstance that the previous suits: were 
wrongly declared to have been dismissed 
under O. IX, r. 8, which had no application 
does-not affect the merits. The provisions 
of O. 1X, have no application. Thisis clear 
from the decision of their Lordships of the 
Judicial Committes in Raja Debi Bakhsh 
Singh y. Habib Shah (1. After the pleadings 

(1):197Ind. Cas. 520; 40 I. A. 151;:17 O. W.N. 829; 11 
A.L J. 625; 18 O. L. J. 9; 15 Bom. L. R. 640; 14 M. L. 
T. 33; (1913) M. W. N, 566; 25 M. L. J. 148; 35 A. 331; 
160, 0.194 (P. O0); - | | 
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Mohammad Mehdi trans-’ 


- does not eonelude the matter. 
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all that was left for the Court to, decide was. 
whether Wazir Khan had an. extra three- 
fourth share in shops Nos. 1037/1, 1037/2, 
1037/3 and an extra one half' share in ‘No. 
1037/0. That was thesole cause of action 
remaining. His title toa quarter share in 
Nos 1037/1, 1037/2 and 1037/3 and to a half 
share in 1037/0 was admitted.' As his 
sujt in respect of the remaining cause of 


- action abated no fresh suit can be brought 


on that cause of action. The omission to 
grant a proper decree in the previous suits 
In these cir- 
cumstances itis unnecessary to remit the- 
appeal back for further hearing. The de- 
cision ofthe learned Subordinate Judge 
granted the right relief and all that is ne- 
cessary is to restore it. We restore that | 
decision accordingly and grant Radhey 

Shiam as against Mohammad Nasir Khan 
and the other defendant-respondent the 
relief which was given by the learned Sub- 
ordinate Judge. On- the question - 
of costs we allow Radhey Shiam the costs 


-of this appeal. As his appeal in the 


lower Court was unjustified he will pay 
his own costs of appeal and the costs of 
Mohammad Nasir Khan in the lower Appel- 


late Court. As the  eross-objections of 
Mohammad Nasir Khan inthe lower 
Appellate  Oourt were : unjustified - 


Mohammad Nasir Khan will pay the costs 

of his cross-objections and the costs of 

Radhey Shiam in the lower Appellate Court. 
A. Appeal allowed. 





.. ,OUDH CHIEF COURT. 
Szoonp CivinL APPEAL No. 144 or 1929. 
; November 28, 1929.. 
Present:—Mr. Justice Hasan and Mr. 
Justice Srivastava. 
ZAHURAN AND OTHE28—DREFENDANTS 
Appellants 
^ versus ~- ->. l 
ABDUS SALAM AND OTHERS—PLAINTIFFS 


AND DerEND.NTS—RERPONDENTS. 

Muhammadan Law—Gift—Doctrine of delivery ' of 
possession —Gift of share in house property—Delivery ^ 
of possession, mode of—Doctrine of mushaa, whether 
applicable to shares in zemindari property, 

Where the subject-matter of agift is only capable 
of constructive possession and such possession accom- 
panies the gift,the gift cannot be held to be invalid 
under the Muhammadan Law for want of delivery of - 
possession. [p. 859, col. 2:] 

Mahomed Buksh Khan v. Hoseini Bibi (1) and Kali- 
das Mullick v. Kanhaya.Lal Pandit (3), relied on. 

A definite Share in immoveable property, zemin- 
dari, houses or shops, isa separate estate with sepa- 
rate and defined rents.. The rule of mushaa, there-. 
fore, which aims at prohibiting confusion between. 
estates gifted and not gifted is wholly einapplicable 


“to such an estate. [p.861, col. L.]: 
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. Mekommad Mamtag Ahmad. v. Zubaida Jan: (6), 
` Ameeroonnissa Khatoon v. Abedoonissa Khatoon (7) 
and Ibrahim Goolam Ariff v.- Saiboo (8), referred 
to. 


. Where the donor who held aone anna share'in - 


certain shops and houses exeeuted a register- 


ed deed of gifttransferring her share and authorised 
- the ‘donee to appropriate the profits of the gifted pro- 
perty as a co-sharer orto -obtain a division thereof: 
Held, (1) that the gift was not invalid for want of 
delivery of possession inasmuch as the donee was 
given such possession a8 the subject-matter of the 


gift was capable of; [p. 858, col. 2. ] 
(2) the gift did not fail by reason .of the- doctrine 
1 


of mushaa, [ibid | 
Amjad Khan v. Ashraf Khan (9), followed. 


Second appeal against an order of the 
" Third Additional District Judge, Lucknow, 
dated the 2nd March, 1929. | 

Mr. Ghulam Hasan for the Appellant. 

Messrs. Rauf Ahmad and Raj Narain 
Shukla, for the Respondents. 


.. SUDGMENT.—This is an appeal by 
some of the defendants from the decree of 
the Third Additional District Judge of 
Lucknow, dated 2nd March, 1929, affirming 
the decree of the Subordinate Judge of. the 
same:place, dated 12th April, 1928. 

The plaintiff, Abdus Salam,in the suit, 
out of which this appeal arises, seeks to 
recover possession by partition of a 1/16th 
` gharein certain immoveable property situate 
in the city of Lucknow. The property 
consists of shops and houses. His case is 
that the property in question belonged to 
one Abdur Rahim whose estate on his 
death was inherited under the Hanafi 
Muhammadan Law by his heirs, the defen- 
dants in the suit. One of such heirs was 
Musammat Haliman, defendant No. 9, being 
the widow of Abdur Rahim. Her share in 
the estate of her deceased husband was 
admittedly 1/16th. No issue was.born of 
Musammat Haliman. On 14th June, 1927, 
Musammat Haliman made a gift of her one- 
anna share in the estate of her husband in 
favour of the plaintiff, who is theson of a 
brother of Abdur Rahim. The gift was 
reduced to writing and is incorporated in 
.& registered deed of thatdate. Itis this 
gifted property and on the title resting on 
the gift in respect of which the relief of 
possession is prayed. 

Musammat Haliman, the donor, supported 
the plaintiffs claim. Some of the defen- 
dante, however, contested it and the defence 


of those who contested the plaintiff's claim. 


was that Musammat Haliman was not 
. married to the deceased Abdur Rahim, that 
the gift in favour of the plaintiff being a 
simple: gift and not bil-ewaz required for 
its perfectipn|delivery of possession by the 
donor to the donee and that. the gift was 
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not accompanied with such. delivery. Both 
these defences have been negatived and the 
plaintiff's suit decreed in terms of the prayer 
contained in the plaint. | 

From the materiais on the record of 
the case it appears that the plaintiff's first 
contention in support of the gift in question, 
was that the transaction was a hiba-bil-ewaz 
and, therefore, did not require seisin for its 
completion. In the alternative he contend- 
ed-that if the gift were construed to be 
simple in its characterit was accompanied 
with delivery of possession. Both these: 
alternative positions have been decided by 
the Courts below in favour. of the plaintiff. 

The contention in second appealis:. . 

(1) That the gift of 14th June, 1927, when 


properly construed is not a gift bil-ewaz but 


is asimple gift. 

(2) That there was no delivery of posses- 
sion by the donor to the donee, and 

(3) That the gift is invalid by reason of 
the doctrine of mushaa. 

After having heard arguments at great 
length in this appeal we have come to the 
conclusion that it is not necessary to decide 
the question as to whether the gift of 14th 
June 1927 is a hiba-bil-ewaz as the plaintiff 
contends that itis. Having regard to the 
opinion which we have formed on the other 
two arguments urged in appeal before us 
we assume for the purposes of this judg- 
ment that the gift in question is not a gift 
bil-ewaz but is a simple gift. It, therefore, 
remains for us to decide as to whether this 
gift fails for either of the two reasons : 

(1) that it was not accompanied with 
delivery of possession or ; 

(2) that it was vitiated by the rule of. 


mushaa. 


For the determination of both the abdve 
lines of contention it is necessary: to 
appreciate accurately the nature of the 
property which: was made the subject 
matter of the gift in question. We have 
already stated that it consists of certain 
shops and houses situate in the city of 
It is not disputed that before 
the suit was instituted these shops and 
houses were accepted by the family as the 
property exclusively belonging to Abdur 
Rahim. Abdur Rahim. being a Hanafi 
Sunni Mahomedan, his estate according to 
the law applicable to that sect came to be 
vested by right of inheritancein a large 
number of heirs. One of such heirs was 
Musammat Haliman, and her share in the 
estate of Abdur Rahim was 1/l6th. In the 
deed of gift which she executed in favour 
of the plaintiff she specifically refers to . the 
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one-anna share in the estate of her shusband 
and the operative part of the deed states 
that the donor has made a gift and put the 
donee in proprietary possession in the eame 
way in which the donor held the same of 
the specific one-anna share. It further 
states that the donor has no connexion or 
right whatsoever left in the gifted . property 
and authorizes the donee to enjoy the gifted 
.Bhare either in co-parcenary with other co- 
sharers or to obtain a division thereof 
through Court. 
This being the nature of the property 
gifted and the nature of the possession 
which the donor expressly herself held in 
the gifted property and which she handed 
over to the donee, the question which arises 
for consideration is as to whether posses- 
sion of any other nature could be delivered 
to the donee and not having been delivered 
the gift fails for that reason. 
In the case of Mahomed Baksh Khan v. 
Hoseini Bibi (1) Lord Macnaughten, in 
delivering the judgment of their Lord- 
ships of the Judicial Oommittee on a 
question similar to the one which we are 
called upon to decide in this appeal made 
the following observations: 

“ “The other point was that the gift was in- 
valid because. possession was not given. 
That subject was considered in a case which 
came before this Board in 1884, Kalidas 
Mullick v. Kanhaiya Lal (2). There it is 
stated that the principle on which the rule 
, rests has nothing to do with feudalrules, and 
that the European analogy is rather to be 
found in the cases relating to voluntary 
contracts or transfers, where, if the donor has 
not done all he could do to perfect his 
congemplated gift, he cannot be compelled 
to do more. In this case it appears to their 
Lordships that the lady did all she could to 
perfect the contemplated gift, and that 
nothing more was required from her, 
The gift was attended with utmost pub- 
licity, the hibanama itself authorizes the 
donees to take possession and it appears that 
in fact they did take possession.” 

Except the fact mentioned in} the last 
observation of their Lordships of the Judi- 
cial Committee every. other act required to 
perfect the contemplated gift was done by 
the donor and nothing more was required of 
or could be done by her in the circumstances 
of this case. For sometime after her hus- 
band's death the donor received the benefits 


(1)15 C. 684; 15 I. A 81;12Ind. Jur’. 291; 5 Sar. P. 
ta O). Ba l 
(2) 11 0.121; 11. A... 218; 4 Bar. P. O, J. 518 (P. O.. 
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ofthe profits of the property in recogni- 
tion of her interest in her estate from 
the manager of the family estate. 
This is found in clear words by the Court of 
first instance and the lower Appellate Court 
has not disagreed with that finding of 
fact. The donor, therefore, was in the very 
nature of things making a gift of the same 
benefits in favour of the donee. Physical 
possession of the 1/6th share in the estate of 
Abdur Rahim was as much impossible in 
her ease as it was impossible in the case of 
the donee. Where the subject-matter of the 
gift is only capable of constructive posses- 
sion and such possession accompanies the 
gift the gift must be held to be valid. This 
was decided by .their Lordships of the 
Judicial Committee in the case of Mohammad 
Abdul Ghani v. Fakhar Jahan Begum (3). 
In that case possession taken of a portion of 
the gifted property was held to be sufficient 
as constructive possession in respect of the 
rest of thelsame property. Latterly, in the 
case of Amjad Khan v. Ashraf Khan (4) 
their Lordships of the Judicial Committee 
referred to their decision in the case just 
now mentioned and said : 

* In order, therefore, to constitute a valid 
gift inter vivos under the Muhammadan Law 
applicable to this case, three conditions are 
necessary : (1) Manifestation of the wish to 
give on the part of the donor; (2) the 
acceptance of the donee, either impliedly or 
expressly ; (3) the taking possession of the 
subject matter of the gift by the donee, 
either actually or constructively.” ; 

The above decisions establish without 
any doubt the view of law that the need of. 
seisin in afcase of gift on the part of the 
donee is satisfied according to the nature of 
the possession of which the gifted pro- 
perty is capable. Such seisin may be either 
actual or constructive. The same view of, 
law was expressed by their Lordships of 
the Judicial Committee in the case of 
Chaudhri Mehdi Hasan v. Mahammad. Hasan 
(5). On the question of delivery of posses- 
E in a case of a simple gift their Lordships 
said : 

“Unless accompanied by delivery of the 


(3) 68 Ind. Cas. 254; 49 I. A. 195;-44- A, 301; 25 
O. Q. 95; 31 M.L. T. 21; 9 O. L. J. 369 43 M. L. J. 
453; 24 Bom. L. R. 1268; 270. W. N. 53; A. I. R. 1922 
P. 0. 281; 20 A.. L. J. 994; 37 O. L: J. 1 (P.O). 

(4) 116 Ind. Cas. 405; 4 Luck. 305; 561. A. 213; 6 O. 
W. N. 483; A. 1. B. 1929 P. O. 149; 33 O. W. N. 753; A. 
Ind. Rul. (1929) P. O. 189; 31 Bom. L.. R. 809; (1929) 
A. L. J. 571; 30 L. W. 91; 57 M. L. J. 439 (P. O.. 

(5) 28 A.439; 331.A. 68; 9 O. O. 196; 10 C. W.N. 
706; 3 A. L. J. 405; 8 Bom. L. R, 387; 1 M, L. T. 163; 
40, L. J, 295 (P. O.). ! "y 
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thing so feras it is capable of delivery it 
is invalid." 

In the present case the subject-matter of 
the gift was not capable of being delivered 
in any manner other than that which the 
donor adopted. She executed & deed of 
gift evidencing her intention to make the 
gift. She registered the deed thereby 
giving publicity. She. put the donee in 
possession of the gifted property, the posses- 
sion being of the same nature as she herself 
had had and finally sne authorized the 
donee to appropriate the profits of the gifted 
property.and to obtain a partition thereof 
at any time he thought fit todo so. Before 
we take leave of this part of the case we 
would quote the following observations of 
their Lordships of the Judicial Committee 
in the case of Muhammad Mumtaz Ahmad 
v. Zubaida Jan (6) which it seems to us is 
wholly applicable to the present case: 

" The lady (donor) had merely propriet- 
ary, not actual possession............... that is to 


possession was taken on behalf of the daugh- 
ter to render the gift effectual.” 

We, therefore, hold that the gift in ques- 
tion is not invalid by reason of absence of 
delivery of possession and that such posses- 
sion was given as the gift admitted, - 

As already stated, the second line of 
defence is that the gift fails by reason of 
mushaa. The doctrine of mushaa is stated 
as follows in Hedaya: see Hamilton's Hedaya, 
Vol. III, Book 30, Ohap. I : 

“A gift of part of a thing which is capable 
of division is not valid unless the said part 


be divided off and separated from the pro- . 


perty of the donor......... The arguments of 
our doctors upon this point are twofold. 
First seisin in cases of gift expressly ordain- 
ed and consequently a complete seisin is a 
necessary condition but a complete seisin 


is impracticable with respect to an inde- 


finite. part of divisible things, as it is 


impossible, in such, to: make seisin of: 


the thing given without its conjunction 


with something that is not given and that . 
is.a defective seisin. Secondly, if the gift of | 


(6) 11 A, 469; 161. A. 205; 5 Sar. P. 0. 7, 433 (P; Q.) 


ZAHUEAN t..ABDUS SALAM, 


123 1.-0,-1930 | 


part.’ of a divisible thing, without separa- 


. tion, were lawful, it must necessarily follow 


that a thing is incumbent upon the giver 
which he has not engaged for, namely, a 
division which may possibly be injurious to 
him whence it is that a gift is not complete 
and valid until it be taken’ possession of :.:: 
since if it were valid before seisin a thing 
would be incumbent upon the donor which 
he has not engaged for, namely, delivery."  . 

The first matter to be considered in ~ 
this rule is the emphasis laid on ‘seisin’. 
and that element of gift is the reason of the 
rule. The second matter to be considered 
is that the rule is framed in relation to the 
intention of the donor as. to the subject 
matter of gift. Onceit is held, as we have 
already held, that a complete seisin is pos- 
sible in respect of a share in immoveable 


property, the first reason of the rule disap- 


pears, Nor is the gift before us in any ` 
sense inconsistent with the intention of the 
donor inasmuch as she expressly authorized 
the separation of the gifted share from 
the.rest of the property and also because 
Bhe herself retains no interest whatsoever 
after the gift in any portion of the entire . 
property, The second reason of the rule 
therefore, also disappears and that being so 
we are of opinion that the rule is inapplic- . 
able. Seisin in this case, as we have already 
shown, is possible of the thing given: 
without its conjunction with something that 
is not given, there being no interest left in 


. the donor in the entire property outside 


the gifted share nor is the donor laid under 
an obligation to doa thing for which she 
is not engaged, that is the separation of the 
gifted share. In the first place, she had 
given the authority for division as already 
stated. In the second place, there remas 
no interest in her from which the gifted 
interest has to be separated, 

Ameeroonnissa Khatoon v. Abedoonnissa 
Khatoon (7) was a case in which the . 
question as to the validity of the gift of 
defined shares in certain zemindaris on 
the ground of mushaa came to be con- 
sidered. Their Lordships said: 

“The High Oourt held that the rule of 
the Muhammadan Law did not apply to pro- 
perty of this description. In their Lord- 
ships’ opinion this view of the High Court. 
is correct. The principle of the rule and the 
reasons on which it is' founded do not in 
their judgment apply to property of the 
peeuliar description of these definite shares 
in zemindaris, which are in their nature - 

(7) 21.4. 87; I5B. L.R. 67; 22 W., R. 208; 3 Sar. 
P. O. J. 423; 3 Suth. P. O. J. 87 (PO): ? 
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-geparate estates, with separate -and defined 
rents." E 

These observations are wholly apposite 
~ tothe case before us: A definite share in 
immoveable property, zemindari, houses or 
shops, is a separate estate with separate 
and ‘defined rents. The rule of mushaa 
therefore, which aims at prohibiting confu- 
sion between estates gifted and not gifted is 
wholly inapplicable to such an estate. Again 
in Ibrahim Ghoolam Ariff v. Saiboo (8) 
their Lordships reiterated the observations 
which they had made inthe case of Moham- 
mad Mumtaz.Ahmad v. Zubaida Jan (6), that 
“the doctrine relating to the invalidity of 
' gifts of mushaa is wholly unadapted to a 
progressive state of society, and ought to be 
confined within the strictest rules." 

Again in the case of Ibrahim Goolam 
Ariff v. Sàiboo (8), just now mentioned, the 
gift- related to shares in a Company and in 
freehold estate in the town of Rangoon con- 
sisting of houses and vacant lands. In 
considering the question of the validity of 
the gift in relation to such properties on 
the ground of objection of mushaa Lord 
Robertson, in delivering the judgment 
of the Judicial Committee said “but 
the serious question is whether it 
applies to property of the nature described 
. . . . « Inthe first place, even if the 
duty of the Courts were to construct a pro- 
hibition of gifts of undivided shares of what 
is divisible which should be ‘applicable to 
the conditions of modern life, it would 
seem impossible in the case of freehold 
property in a town to earry it out. But 
the attitude of the law towards this doctrine 

of mushaa does not involve any such con- 
structive application of the doctrine.” 

Hig Lordship then quotes the dictum 
already quoted in the case of Mohammad 
Mumtaz Ahmad v. Zubaida Jan (6) and 
proceeds : 

“Their Lordships concur in the conclusion 
arrived at below, that it would beinconsistent 
with that decision toapply a doctrine, which 
"in its origin applied to very different sub- 
jects of property to shares in Companies 
and freehold property in a great commer- 
cial town.” 

We may legitimately ask as was asked 
by Lord Macnaughten in the case of 
Mahomed Buksh Khan v. Hoseini Bibi (1) 
what confusion can it introduce if the owner 
of & definite share in immoveable property 
makes gift of that share in favour of an- 
other person and has himself nothing left 
- (8 35 0. 1; 34 LA. 167; 4 A. C. J. 572; 11 C. W. N 
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in that: property after thé gift?. It seems 
to us that theonly answer that can be given 
to this question is inthe negative. | 

One of ushad occasion to consider this 
question as a member of the late Court of 
the Judicial Commissioner of Oudh in the 
case of Amjid Khan v. Ashraf Khan (9).in 
another connexion and much which we 
might have said in the present case on this 
question will be found to have been said in 
that case. It will serve no useful purpose to 
repeat here what was said there. Weaccord- 
ingly repel the second line of defence also. 

It may be mentioned that the principle of 
mushaa was not raised in the written plead- 
ings nor was it embodied in any issue 
framed by the Oourt of first instance. It 
appears from the judgment of that Oourt 
that when the hearing of the case had 
completed and arguments came to be ad- 
dressed the learned Pleader for the con- 
testing defendants raised the objection of 
mushaa sgainst the gift in suit. The Court 
allowed the objection of mushaa against the 
gift in suit. The Court allowed the objec- 
tion to be argued but overruled it. When 
the defendants preferred an appeal from 
the decision of the Oourt of first instance 
they embodied this objection in their me- 
moraudum Of appeal but at the hearing of 
the appeal it appears that the objection was 
not pressed by the learned Advocate who 
addressed the Court on behalf. of the ap- 
pellants. The appeal, therefore, fails and 
is dismissed with costs. 

A Appeal dismissed. - 


(9) 87 Ind. Cas. 445; 28 O. O. 265;- 2 O. W. N. 83;.A, 
I. R. 1926 Oudh 568. 


=e ——— 


OUDH CHIEF COURT. 
Seconp Civit AePEAL No. 101 oF 1929, 
December 9, 1929. 
Present:—Sir Louis Stuart, Kt., Chief 
Judge and Mr. Justice Srivastava, 
BADRI NATH AND ANOTHER—DERFENDANTE 
— APPELLANTS 
VETEUS 
HARDEO-—PLaINTIFF—RESPONDENT,. __ 
Hindu Law-—Swacession to self-acquired property 6f 
father—Divided sons, whether excluded from imherit- 
ance by undivided song. 
Under the Mitakshara Law of inheritance sons who 
have remained united with the father cannot claim 
any preference as against the sons who had pre: 
viously separated, as regards succession to the self- 
acquired property of the father. [p. 862, col. 2.] > 
Kunwar, Bahadur v. Madho Prosad (1), followed.. 
Fakirappa v. Yellappa (2)and Nana Tawker v. 
Rama Chandra Tawker (3), dissented from. 
Second appeal from a decree of the Sub- 
Judge, Barabanki, dated the 15th Decembér, 
1928. TUE. 


869 .: 
. Mr. R. P. Varma, for Mr. R. B. Lal, for the 
Appellants. ; 
Mr. S. N.. Srivastava, for Mr. Radha 


Krishna, for the Respondent. 
JUDGMENT.—The second appeal, 
though it arises out of a suit relating to 
property of trifling value, involves an 
important question of law and one not 
altogether free from difficulty. . | ! 
The facts are these: the plaintiff instituted 


the suit against his brother defendant No. 1. 


fora declaration that he was the owner of 
a half share in two kathal trees which had 
been planted by and belonged te his father 
Sri Gopal. In. the. alternative he claimed 
that if he be found to be out of possession 
then a decree for possession be passed in 
his favour, Defendant No. 2, the wife of 
defendant No. 1 was also impleaded. The 
defendants pleaded in reply that Sri Gopal 
had six sons, of whom plaintiff was born 
of the first wife and defendant No. 1 and 
four other sons by the second ‘wife, They 
alleged that the plaintiff and his mother 
separated from Sri Gopal about forty years 
ago and that defendant No. 1 and his bro- 
- thers continued to remain joint with their 
father. Their case about the two kathal 
trees was that they had been planted 
by one of the brothers, of defendant 
No. 1 named Mahadeo, that Mahadeo and 
his four brothers remained in possession of 
the trees and that defendant: No. 1, who was 
the last survivor of all the five brothers, 
was in possession of the said trees when he 
Bold them to one Aharwar Din in 1916 from 
whom the trees werecre-purchased by his 


wife defendant No. 2 who was in possession. 


of them. 
The learned Munsif who tried the suit 


held that the plaintiff had failed to prove 


that the trees in- question. belonged to Sri: 


Gopal and that the plaintiff had a half 
share therein. He accordingly dismissed 
the suit. On appeal the learned Subordinate 
Judge has found -that the plaintiff had 
separated from his father in mess and resi- 
dence but there was no partition of any 
joint family property between him and 
his father because the father was not pos- 
sessed of any property at that time. He 
has further found that the trees in suit 
had been planted by Sri Gopal after the 


Beparation of ' the plaintiff and were the - 
pelf-acquired property of Sri Gopal. Having 


arrived at these findings. and relying on 

the case of Kunwar Bahadur v. Madho 

Prosad (1), he held that the plaintif, 

though a separated son was entitled-to a 
(1) 49 Ind. Cas, 620; 17 A, L, J, 181, ! 
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share along with the sons who were living 


jointly with the father in the self-acquired - 


property of the father. He therefore, came 
to the conclusion that the plaintiff was 
entitled to a one-sixth share in the trees 
in suit and gave him a decree to thatextent. 

The learned Counsel for the parties have: 
accepted before us the correctness of the 
findings of fact arrived at by the lower. 
Appellate Court. The only point urged on 
behalf ofthe defendants-appellants is that 
the plaintiff having separated from his 
father was not entitled to any share in the 
self-acquired property of Sri Gopal. The 
learned Counsel for the appellants has 
questioned the correctness of the decision 


ofthe Allahabad High Court in Kunwar - 


Bahadur v. Madho. Prosad (1) and has 
relied upon the decision of the Bombay 
High Court in Fakirappa v. Yellappa (2) 
and of the Madras High Court in Nana 
Tawker v. Rama Chandra Tawker (3) in 
support of his contention. . We- are of 
opinion that in a case like the present the 
sons who have remained united with the 
father cannot claim any preference as against 
the sons who had previously separated, 
88 regards succession to the self-acquired 
property of the father. It cannot be denied 
that the rule of survivorship applies only to 
joint family property. Nor canit be dis- 


: puted that a member of a joint Hindu family 


can possess separate property which he can 
His sons. have no 
interest in such property and cannot claim 
any partition of it and on his death such 
separate self-acquired property passes by 
succession to his heirs and not to the 
surviving co-parceners. In Katama 
Naichier v. Raja of Shivagunga (4) their 
Lordships of the Judicial Oommitteg at 
page 611* observed as follows: 

“According to the principles of Hindu 
Law, there is co parcenaryship between the 
different members of a united family, and 


survivorship following upon it. There ia. 


community of interest and unity of posses- 
sion between all the members of the family 
and upon the death of any one of them the 
others may well take by survivorship that 


in which they had during the deceased's . 


lifetime & common interest anda common 
possession. But the law of partition shows 
that as to the separately acquired property 


of one member of a united family the other: 


2) 22 B.101. 
R 2 Ind. Cas. 519; 32 M. 377; 5 M. L. T. 67. 
4) 9 M. IL A. 539; 2 W. R. P. C. 31; 1 Suth. P. O.J. . 
520; 2 Sar. P. O. J. 25; 19 E. R. 845... ; 
ar. PSPS Wa Yaa Y Wheel 7 A, a E | 
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members of that-family have neither com- 
munity of interest nor unity of: possession. 
The foundation, therefore, of a right to 
take such property by survivorship feils 
and there are no grounds for postponing 


the widow's right to any superior right of: 
the co-parceners in the undivided: property. 


In Balwant Singh v. Rami Kishori.(5) 


. Lord Hobhouse in delivering the judgment 
of their Lordships of the Judicial Oom- 
mittee discussed the conflicting texts of 
the -Mitakshara as regards the father’s 
powers of disposition and the control allow- 
ed to his sons in the matter of self-acquired 
immoveable property and ultimately came 
tothe conclusion that the father of an un- 


. divided Hindu family subject to the. 


Mitakshara has full power of disposition 
with regard to his self-acquired immoveable 
property. ` We, therefore, consider it 
now to be -well-settled that a member 
of a joint Hindu family is at liberty 
‘In his lifetime to make any alienation 
of his self-acquired property he may 
‘think fit and that on his death such proper- 
ty is not. governed by the rule of survivor- 
ship. lftherule of- survivorship does not 
apply to self-acquired property then the 
question arises on what other ground can 
the sons who remain united with the father 
claim preference as against the sons who 
have previously separated regarding succes- 
sion to such property. The cardinal rule of 
Hindu Law embodied in the well-known 
text of Baudháyana is that “male issue of 
the body being in existence, the wealth goes 


“to them”. Thé" Mitakshara, Chap. I, 8.:6,.: 


‘para. 15 isas follows: “So, among brethren 
` dividing the allotment of their parents who 
were separated from them after the demise 
Ofgthose parents (as may be-done by the 
brothers,if there beno son born subsequ- 
ently to theoriginal partition) what had 
been given by the father and mother to 


each of them, belongs ‘severally’ to each, 


and is shared by no other." 

This shows that partition does not destroy 
the right of inheritance. As remarked in 
Marüdayi v. Duraisami (0), partition does 
not annul the filial relation nor the right of 
succession incidental to such relation. We, 


therefore, think that in the absence of any ' 


text to the contrary ‘self-acquired property 
‘is not subject to the rights of survivorship 
but is governed by the general rules of in- 


BADRİ KATH V. HARDÊG. — ~~ 


B63 

irrespective of any consideration of theif. 
being united or separate. Speaking with 
all respect, it seems to us that these basic 
principles have not always been. clearly 
keptin view and confusion has sometimes 
arisen by mixing up. the rules relating to 


‘different though allied subjects. For in- 


stance, the Mitakhara lays down specific 
rulesas regards rights of sons born after 
partition and as regards devolution of a 
share acquired by the father on a partition 
between himself and sons. These rules, 
however, can afford no guidance in deter- 
mining the rights of succession in the case 
of property like that in dispute in the pre- 
sent case which was acquired by the father 
after the separation. We have been unable to ^ 
discover any text in the Mitakshara which. 
may exclude a separated son from inherit- 
ance as regards such self-acquired property. 
The only text we have come across and 
which we notice has sometimes been relied 
upon in support of the contrary view is. 
that containedin Mitakshara, Ohap.I, s. 6,. 
para 4. This section is. headed “Rights of 
a posthumous son and of one” born after 
partition.” Paragraph 4 is to the following 
effect : “The samerule is propounded by 
Manu: ‘A son, born after a division, shall 
alone take the parental wealth.’ The term 
parental (pitryam) must be here interpreted 
‘appertaining to both father and mother 5' 
for it is ordained, that ‘a son, born before . 
partition has no claim on the wealth of his | 
parents ; nor one, begotten after it, on that. 
of his brother’ ". E B 

This should be read with the next. para- 
graph which contains an exposition of it. 
Paragraph 5 runs as follows : 

"The meaning of the text is .this, -one 
born previously to the distribution of the 
estate has no property in the share allotted 
to his father and mother who are separated 
(from their elder children) nor i8 one born 


‘of parents separated (from their children)a. 


proprietor of his brother's allotment.” 

It seems to us clear from the. above that 
the separated son is excludéd only as regards. 
property allotted to the father on partition, 
The case here is obviously quite different. . 

Now let us examine the cases relied upon 
by the learned Counsel for the defendants. 
appellants. In Fakirappa v. Yellappa. (2) 
it was held that as between united song 


8nd & separated grandson the succession 


heritance according to which all sons of thé - on the grandfather's death to the property 


deceased should succeed in equal shares 


W. N. 0). 
(6) 30 M. 348; 17 M, L, J; 275, 


(5) 20 A. 267; 25 L'A 54; 7-Bár. £P. O.J, 21952 O,. 
IN. 373(P. Q). < A 


both ancestral and self-acquired, left by 
him goes in preference, according to Hindu 
Law, to the united sons. Ranade, J,, refer- -> 
ring to the Shivaganga case (4) temarked ; 
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. The appellant relies on this ruling. chiefly 

“because it speaks of the right of the male 
.i88ue to succeed to such self-acquired pro- 
.perty, but it is clear from the. context that 
the male'issue here spoken of does not refer 
to separated sons so much as those ons 
.Who are in” union with their decéased 
' father.” | | 


4 
4 


'- ' With the utmost respect for the learned - 


Judge, we would venture to say that we 
fail to find anything in the context to ex- 
‘clude separated sons from the category of 
.'maleissue. Then the learned Judge has 
relied upon the authority of two passages 
. from West and Buhlers Hindu Law. One 
of them is : 
: : “Sons separated cannot claim any portion 
‘of their father's property which he acquired 


after division........... Ie E This 
property goes to his after born son......... 
"Vosa due eden éetiss ote aUo GG GN along with the 


father's separated share of joint property”, 
Therulereferred to here relates to the 
rights of after-born sons and, as mentioned 
‘before, has, in our opinion, no application to 
the present case. The second passage cited 

-runs as follows: “Song who have separated 
from their father and his family are passed 
‘over in favour of sons who have remained 

united with him or were born after separa- 
tion: West and Buhler; 4th Edition, 64.” 

. , Ín the new edition of West: and Buhler, 
from which we have made the above quota- 
tion, reference is made in: the foot-note to 
‘Mitakshara, Chap. I, 8. 2, paras. 1 and 5 as 

. -authority for it. We have only to quote 
these paragraphs to show that they have no 

. felevancy to the matter under consideration. 

“l; At what time, by whom, and how parti- 

tion may be made, will be next considered. 

‘Explaining those points, the author says, 

‘when the father makes a partition, let him 

. Beparate his sons (from himself) at his 

pleasure and either (dismiss) the eldest 

with the best share or (ifhe choose) all 

. may be equal shares’. 

"5. The term ‘either’ (s. 1) is relative to 
‘the subsequent alternative ‘or all may be 
‘equal shares.’ That is, all, namely the 
eldest and the rest, should bé made par- 
takers of equal portions.” - 

Jardine, J., the other . Judge who was 
.& party. to. the decision, also referred to 
certain considerations of inconvenience 

- which would arise if a separated son is 
allowed a share in the self. acquired proper- 
ty. The considerations mentioned -do not 

: appeal to us and cannot in any’ case’ be 
‘allowed. to overrule the law. In Nana 
‘Tawker v, Rama Chandra: -Tawker (3), it 
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was held that under the law of the Mitak- 
shara, on the death ofa father leaving self- 
acquired: property, an undivided son takes 
such property to the exclusion of a divided 
son, although the divieion takes place after 
the acquisition of such property by the 
father. In the course of their judgment 
their Lordships remarked : . 


“The succession to the self-acquired pro- 


 perty of the father would, where there was 


an undivided. son, be by  survivorship 
rather than by inheritance and he who took 
by survivorship would exolude those, such 
a8 divided sons, who could only take in any 
case by inheritance". 
This view seems to be based upon the 
dietum contained in Ohap.1,s. 1, para. 27 
of the Mitakshara that the son has an inter- ` 


‘est by birth in the property of the father, 


whether ancestral of self-acquired. As 
pointed out by their Lordships of the Privy 
Council in Balwant Singh v. Rani Kishori(5) 
this text is in conflict with the provisions 
of Chap. I,s. 5, cls. 9 and 10 of the Mitak- 
shara and in our opinion in the face of the 
pronouncement of their Lordships of the 
Judicial Committee in the Shivagunga case 
(4) andin the case just mentioned, it is no 
longer possible to apply the rule of survivor- 
ship to such property. We might also 
point out that the Full Bench of the Madras 
High Court in Vairavan Chettiar v. Sri- 
nivasachariar (7) has dissented from the 
view asregards succession in respect of 
the self acquired property being governed 


by therule of survivorship. - 


On the contrary. we have. the. decision of 
Richards, O. J ; and Banerji, J., in Kunwar 
Bahadur v. Madho Prosad (1) in which it was 
held that in the self-acquired property of à 
Hindu father, sons who are living separgte 
from him will be entitled to share slong 
with the sons who may be living jointly 
with him. We arein full agreement with 
this view, : 

Fortheabove reasons we hold that tha 
plaintiff, though he separated from -his 
father in the latter's lifetime, has, an equal 
right with his other brothers to a share in 
the trees in dispute which were planted by : 
‘the father after the plaintiff's separation. 
The lower Appellate Oourt is, therefore, 
right in holding the plaintiff entitled toa 
one-sixth share in the trées in question. 
The appeal fails and is dismissed. with 
costs. "P ( 
A. pm . Appeal dismissed, 
(7) 62 Ind. Cas. 944; 44 M.499; 40 M. L. J. 481; 13 

Lit, 294; (1921) M. W, N, 290 


yl. z "v. 
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LAHORE HIGH COURT. 
URIMINAL APPRAL No. 617 or 1929, 
August 10, 1929, 

Present :—Mr. Justice Bhide. 
KIDAR NA l'H SAHGAL—Acouszp— 


APPELLANT 


l VETSUS 
EMPEROR —Obe»^stra PARTY. 

Penal Code (Act XLV of 1860),s. 124-A—Intention 
of speaker—Tests—Construction of speeches —Attribut- 
ing evil motives amd denouncing Government—Sedi- 
tion. i 

The intention of a person in making a speech has 
to be gathered from the Speech itself and the effect it 
islikely to produceupon the audience. 

. It is 2 sound'and fair rule, especially in the case 
of oral speeches that they should bereadasa whole 
ina fair; free and liberal spirit, 

Bal Gangadhar Tilak v. Emperor (1), referred to. 

A speech which attributes evil motives to the 
Government and indulges ina wholesale denuncia- 
tion isnot a mere criticism of the policy of the 
Government. 

Where a speaker told the audience that the Gov- 


ernment wanted to ruin those people who were trying 
fo set them on the right path, that the English men 
the people addicted to 
executive and 
judiciary are partial to white men . and exhorted the 


had come to India to make 


drink, -opium and bhang, that the 


audience to resolve not to live under Englishmen.- 


Held,that the speech was calculated to excite dis- 
“affection against the Government and to bring it 


into hatred and contempt. 


Oriminal appeal from an order of the 


Additional District Magistrate, Hoshiarpur, 
dated the 25th May, 1929. 


Alem, for the Appellant, : 
Mr. C. H. Carden Noad, for the Crown, 


JUDGMENT.—The: appellant Kidar 
Nath Sangal has teen convicted in this 
Case on two charges under s. 124-A, Indian 
Penal Code, in respect of two speeches made 
by him on 6th and 7th December last 
að Diwans held at Garhshankar and has 
been sentenced to concurrent periods of 
rigorous imprisonment for two years and 
one year respectively. It is not disputed 
that the appellant did deliver speeches on 
the aforesaid dates at Garhshankar ag 
alleged, but itis contended by Dr, Gokal 
Chand Narang, who appeared for the ap- 
pellant, that the reports. of the speeches 
put in evidence are not correct and that 
they do not offend against s. 174 A, Indian 
Penal Oode. As regards the first point, 
although the appellant challenged the cor- 
rectness of the reports, he did not refer 
to any specific portions of the reportg 
which were not correct or give his own 
version thereof. It nppeared from the 
learned Oounsel's statement that the speech 
was reported in the papers also, but it 
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is significant that no attempt was niade 
to produce these. reports even: in defence. 
The reports relied on by the prosecution 
were taken down in long hand by & Sub- 
Inspector of Police who was present af 
the meeting. I can quite understand the 
diffieulty of taking down a speech fully 
in this manner and it would undoubtedly 
have been more Satisfactory, if a short- 
hand writerhad been employed for the pur- 
pose. However, on the material bsfore me, 
I see no good reason to doubt the sub- 
stantial eorrectness of these reporta. I 
shall, therefore, pass on to the second 
point which is really the most important, 
viz, whether the speeches in question do 
fall within the purview of s. 124-A, Indian 
Penal Code, m 

. It does not appear from the record with 
what object the Diwans were held at 
Garhshankar on 6th and 7th Décember and 
whether there was any definite political 
creed or political programme which they 
were intended to support, The intention 
of the appellant in making the speeches 
in question has, therefore, to be gathered 
Solely from the speeches themselves and 
the effect they were likely- to create on the 
rural audience consisting mostly of ignor- 
ant zemindars to which they were address- 
ed. The learned Counsel for the appel- 
lant has invited my attention to Bal Ganga- 
dhar Tilak v. Emperor (1) and urged that 
speeches should be read as a whole in 
& fair, free and liberalspirit and that one 
should not pause on: an objectionable 
sentence here or a strong word there, This 
is undoubtedly a sound and fair test espe- 
cially in the case of oral utterances in which 
a speaker cannot be expected to weigh his 
words with the same precision and care 
as in the case, e.g, of a book ora written 
article. Ihave endeavoured to read careful- 
ly and consider the effect of the appellant's 
speeches in the light of this test, but 1 
am unable to acc3pt the contention that 
the speech of 6th December does not offend 
against s. 194-A, The appellant starts in 
this speech by asking the question what 
good the British rule had done to India 
during a period of a hundred and seventy- 
five yearsand proceeds to demonsirate that 
it had done none, 

In doing s0, he -loes not merely criticize 
the action or inaction of Government in. 
certain directions, ‘but attributes evil mo- 
tives to the Government. He tells his 
audience that the Government wants to 


(1) 89 fad Cas, 807; 19 Bom, L, R. 211p, 272; 14 
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ruin those «persons -who- wart to explain 
anything to the people toset them on the 
right path. He tells them further that the 
Eaglish have come to this country to make 
the people addicted to drink, opium 
and bhang. He dwells on the unfairness 
in the administration of justice and sug- 
gests that the judiciary and the Police are 
partial to white men. He dwells on the 
low pay of the soldiers and tells the audi- 
ence that the English officer does not care 
much for theloss of twenty Indian soldiers 
as he does for the loss of: à mule. And 
what is the remedy he has to suggest. He 
tells the audience that they must try and 
escape from the net which the Government 
had woven round them and in the con- 
cluding portion of the speech he exhorts 
them to resolve not to live under English- 
men. 

Language of this type coupled with a 
a wholesale denunciation of the Govern- 
ment cannot, in my judgment, fail to excite 
disaffection against the Government and 
bring it into hatred and contempt. There 
are passages in the speech which by them- 
selves, or in a different setting, might 
not have been considered so objectionable, 
But owing to the general tenor of the 
speech as indicated above they are bound 
to produce a mischievous effect. It was 
urged: that no political speech could be 
made without criticizing the iGovernment 
and some latitude must be allowed in this 
respect butit is one thing to criticise the 
policy of the Government and another thing 
to attribute evil motives to it and indulge in 
a wholesale denunciation of the above type. 
Section 124-A does involve certain restric- 
tions on criticism of Government, but the 
explanations added to the section indicate 
the limits of lawful criticism and itis the 
duty of those who wish to keep themselves 
within the law to abide by them 

The second speech of the appellant was 
far less objectionable, and this was con- 
ceded by the learned Government Advocate. 
There are a few objectionable passages 
in it also, but the speaker is more con- 
cerned with pointing out to the people 
their faults and exhorting them to remove 
them He refers toa certain programme 
for obtaining freedom, but it is not dis- 
closed in the speech. The speech may 
be considered to be on the border line and 
“1 think the appellant might be given 
the benefit of doubt in respect of it. 
` As regards the sentence, the appellant 
is a first offender and I.think sentence of 


ene year’s rigorous imprisonment will: be 
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sufficient to meet the ends of justice in this 
case, l 

I accept the appeal in part, set aside 
the conviction and sentence in respect of 
the speech of 7th December and reduce 
the sentence in respect of the speech of 6th 
December to rigorous imprisonment for ene 
year, - E WE We 
vule. ^ 7 Order accordingly. 


LAHORE HIGH COURT. 
Wrest Orvia APPEAL No. 334 oF 1924. 
May 6, 1929, l 
. Present:—Mr. Justice Zafar Ali and Mr. 
Justice Jai Lal. 
MOHAN LAL AND oTHERS—PLAINTIFFS 
'"—AÁPPELLaNTS 
- Versus 
DEWAN OHAND AND OTHER8— | 


DEgrENDANTS— RESPONDENTS. 
Hindu Law—Joint family—Mortgage of ancestral 


property by father to raise money for business started, 


by father, whether binding on son. : 

À mortgage of ancestral property made by a Hindu 
father belonging toa trading community, in order to 
raise money for the purposes of carrying ona busi- 
ness started by him is binding on his sons, even 
though the business is not an ancestral one, provid- 
ed the business is carried on for the family. 


&First appeal from adecree;of the First Olass 
Sub-Judge, Lahore, dated the 2nd Novem- 
ber, 1923. : 

Lala Badri Das, R B., and Mr. J. N. 
Bhandari, for the Appellants 

Messrs J N. Aggarwal and H. C. Kumar, 
for the Respondents. 

JUDGMENT.-—Salig Ram and Sita 
Ram executed two mortgage-deeds dated &h 
August, 1919, for Ra. 10,000 and Ist Febru- 
ary, 1921, for Rs. 5,000 respectively in favour 
of Balak Ram The property mortgaged 
waga house and a shop situate in Lahore. 
The respondents, the sons of the mortgagors 
instituted a suit to set aside both the 
mortgages on the ground that they were 
without necessity and were not, therefore, 
binding on them as the property was ances- 
tral. It was also alleged that the amount 
borrowed by the mortgagors was taken for 
immoral purposes. The suit was defended 
by the mortgageee, who denied that the 
property was ancestral or that the 
money was not taken for family necessity. 
The trial Court has dismissed the suit, 
holding that the property was not ancestral 
and that the money was borrowed by the 


-mortgagors for a family necessity, that iseto 
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say, for carrying on family business and for 
payment of antecedent debts of the mort- 
gagors which under the Hindu Law were 
binding on the plaintiffs, their sons, The 
plaintiffs have appealed to this Court. 

Mr. Badri Das who appeared for the 
appellants admitted that the mortgage- 
deds, must be held to be valid 
except to the extent of Ra 3,869in the case 
of the 'mortgage-deed for Rs 10,000 and the 
whole of the amount borrowed by means 
ofthe mortgage-deed for Ra. 9,000, it be- 
ing admitted that the remaining items 


were borrowed in order to pay antecedent 


‘debts of the mortgagors. With regard to 
the balance, it was contended that it had 
not been established by the mortgagees that 
it was taken by Salig Ram and Sita Ram 
for family necessity. The contention that 
the money was spent for immoral] purposes 
was not seriously pressed before us, It has 
been established by the evidence of the 
mortgagees which partially receives support 
from the testimony of Sant Ram and Ishar 
Das that both Salig Ram and. Sita Ram 
used to do money lending business in vil- 

.„ lages and also used to trade in sugar and 
other goods. Balak Ram states that the 

money borrowed from him was spent for 
the purposes of this business We are 

under the circumstances in agreement with 
the conclusions of the learned .Subordinate 

Judge that the money was spent for the 


purposes of carrying on the businsss of the 


mortgagors. 
The question, however, is whether the 
business was of such a nature as to jus- 
tify the alienation of the joint family pro- 
perty. It has not been established in the 
present case that the business was ancestral 
in the sense that the father of Salig Ram 
4nd Sita Ram started it or carried it on. It 
must, therefore, be assumed thatgit was state- 
ed by Salig Ram and Sita Ram, but we are 
definitely’ of opinion that this was for the 
benefit of the family. The parties, it may 
be mentioned, are Aroras of Lahore whose 
ordinary avocation is to do business of the 
nature referred to above, It has not been 
shown, as was alleged by the plaintiffs, 
that it was a gambling or even a specu- 
lative business. 
The following observation made in Ma- 
habir Prasad Misirv Amla Prasad Rai (1) 
fully applies to the facts of this cage: 


"It is well-understood that the manager 
ofa Hindu family has power to contract 


(1) 70 Ind. Cas. 517; 
I R: 1924 AIL 879; L. E, 4 A 264 Oiv 
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debts for the purposes of à family business 
and this power is well-recognized. 'Itis nőt 
necessary that such business should neces- 
sarily be an ancestral one. So long as itis not 
& separate business of the manager biniself 


aud.itisfamily business carried on for the 


benefit of the family the debts incurred for 
carrying it on would be binding on the 
whole family and itis by no means incum- 
bent on the creditor to prove that the family 
actually benefited out of the transaction. On 
principles it would make no difference whe- 
ther it is orit is notan ancestral business. 
The ordinary presumption would. be-that 
the money required for the carrying on of the, 
business is required for a family necessity 
and the business is carried on with the con- 
Bent and acquiescence of all the members of 
the family." . | "T. 
We think that we ought to follow this 
view which also receives support from a 
judgment of the Madras High Court in 
Venkatswami Naicker. v. Palaniswamt 
Chettiar (2). We are, therefore, of opinion 
that assuming that it has been established 
in this case that the property was ancestral, 
the alienations thereof which are sought to 
be attacked were for family necessity. We 
dismiss this appeal with costs, A 
A. - . Appeal dismissed. . 
(2) 117 Ind. Cas. 716; A. I..R. 1929 Mad. 153; 28 :L. 
W. 762; 52 M. 227; Ind. Rul. (1929) Mad. 700. "M 
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LAHORE HIGH COURT. 

SECOND OiviIL APPEAL No. 2652 or 1994, ui 

May. 6, 1929 , 

Present: —SirSnadi Lal, Kr., Ohief J ustice, 
and Mr. Justice Hilton. ; 

MUL CHAND-SHIB DHAN-—DREFENDANTS 
— APPELLANTS i: 


LETSUS 
SHEO MAL SHEO PARSHAD—. . 
. PLAINTIFFS — RRSPONPENTS. ; 

Contract Act (IX of 1872), ss. 211, 176— Principal 
and agent—Agent entitled to retain principal's goods, 
whether entitled to sell such goods to realise his dues— 
Unauthorised sale—Consequences, 

Though an agent is entitled to ‘retain the princi- 
pal's goods untilthe amount due to him from tha 
principal is paid, he is not entitled to sell them for 
recovering his dues in the absence of a. Mercantila 
custom : authorising him to dogo, 

An agent who sells his principal's goods in the 
absence of such a custom is liable to the. principal 
for the loss which the latter may sustain on account 
of thesale, but is not, however, precluded from in- 
stituting a suit to recover his dues Po i: 

Second appeal against a decree of the Dig- 
trict Judge, .Ferozepore,' dated the lltb. 
June;-1924, "M P = iw A » 
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Messre? Shamair Chand and Qabul Chan, 


- for the Appellants. 


Mr. Chandra. Gupta, for the. Respondents. 
" JUDGMENT. 

Shadi Lal, C. J.—Tnis appeal arises 

out ofan action brought by the. plaintifs 

for the recovery of a certain sum of money 


. on the basis of an account stated between 


‘Rs, 


I 


the parties. Itiscommon ground that on 
5th July, 1920, the accounts between the 
parties were settled and a sum of 
5,413-13-3 was found to be due 
by the defendants to the plaintifis and that 
it was agreed that the interestshould be 
payable on the amount due to the plaintiffs 
at the rate of Rs.12 percent. per mensem. 
It appears that-in August, 1919, the plaint- 


- iffs had purchased on behalf of the defend- 


ents a kotha containing barley ; and that 
‘the goods had not been gold, The learned 
District Judge holds that the plaintifs, 
after making repeated demands for the 


. recovery of the money from the defendants, 


sent them a notice on 5th April 1921, of 
their intention to sell the goods, and actual- 
Jy sold them on 9th April at the rate of 


Rs. 3-14-6 per maund. The notice did not, 


however, reach the defendants until the 12th 
April, 1921, and the Courts below have con- 


curred in holding that the notice was in the. 


circumstances not a reasonable. one. The 
learned District Judge also ‘finds, and his 


‘finding is not disputed before us, that the . 


plaintiffs were not the pawnees of the goods; 
and that they had no right to sell them 
under. 176, Contract Act. It is, however, 
obvious that the plaintifisin their capacity 
as agents were entitled to retain the goods 
until the payment of the amount due to 
them from their principals, but thet they 
were not entitled to sell them. The sale 
made by them on *th April, 1921, must, 
therefore, be held to be unauthorized ; and 
there was neither a plea nor an issue to the 
effect that there was a mercantile custcm 
authorizing the agents to sell the gocas 


of their principals in the event of the failure 
of the latter to pay the money due to the 


former within a reasonable time. . 

Section 211, Contract Act, impores upon 
the agent the duty of conducting the busi- 
‘ness of his principal according to the direc- 
‘tions given by tke principal or in the 


. absence of apy such airections according 


to the custom which prevails in doing 
‘business of tte same kind at the place where 
the agent conducts such business. Now, in 
the case before us the principals had not 
given any direction to their agents to. sell 
the geods, Bor was there apy custom pres 
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vailing in the locality which conferred 
such authority upon the agents. It follows, 
therefore, that the plaintiffs sold the goods 
in breach of the duty imposed upon them ; 
and under s. 211, Contract Act, they sre 
liable for the loss sustained by the defend- 
ants, The learned Counsel for the defend- 
ants contends that; as the plaintiffs sold the 
goods without any authority from the de- 
fendants, the suit brought by them should 
be dismissed iz toto. In support of his con- 
tention he relies upon a judgment of a 


‘single Bench of this Court in Balla Mal 


Rakha Mal v, Budhu Mal Prabh Dial (1) 


but the facis of that case are clearly disting- © 


uishable. The plaintiffs in: that case 
brought the suit for the recovery of the 
loss suffered by them on aresale of the 
goods belonging to the defendants ; and as 
the re-sale was found to be unauthorized, it 
was held that they were not entitled to 
recover the loss incurred on such re-sale. 
In the present case the plaintiffs were entitl- 
ed to recover a certain sum of money on the 
basis of the account stated between the 
parties, and the only question is what 
amount should be credited to the defend- 
antson account of the price of barley. 
Now, the learned District Judge has cal- 
culated the price of the barley: at the rate 
ofRs; 4.2.0 per maund, and on the record 
there is no evidence that that rate was 
exceeded on any date within & reasonable 
time after the date of the unauthorized sale. 
The lower Appellate Court, while reducing 
the principal amount due to the plaintifis, 
has allowed them the entire sum claimed. by 
them on account cf interest. The learned 
Counsel, on both sides are agreed that the 
interest should be reduced to the extent of 
Rs.i5. lwould acccrdingly, reduce thb 

decreta] amount from Rs. 1,9UL113-6 t 

‘Ke. 1,286 18 e, but direct the appellants to 
pay the costs incurred by the respondents 
in this Court. The appealis accepted: pro 
tanto, and the decree of the. District Juoge 


. modibed accordingly. 


Hilton, J.—1 agree. 
A Deeree modified. 


(1) 89 Ind.-Cas-409;~1sLah, Cas. 230; A. L'R, 1926 


= L ah, á 


a 


123. I-O, 1930 


LAHORE HIGH COURT. 
SECOND .O1vIL APPBAL No. 1183 or 1925. - 
- June 20, 1929. 
Present :—Justice Sir Alan: 
Broadway, Kr., and Mr. Justice Hilton. 
' «PREM SAGAR-—PLAINTIFF--ÁPPELLANT 
Versus ` i 

RAM GOPAL AND OTHAERS—DREFENDANTS— 

RESPONDENTS, dE 
Hindu Law—Jains, how far governed by Hindu 
Law—Power of Jain widow to adopt without husband's 


authority, whether question of law or custom—Certifi- 
cate, necessity of —Punjab Courts Act (VI of 1918), s. 


Jains are primarily governed by Hindu Law sub- 
ject to any custom that might be set up and proved. 

Bhagwan Das v.  Balwanti (4)and Gateppa v. 
Eramma, (5), followed. So 

Where it has been held bythe lower Courts that 
the plaintiff has failed to prove thata Jain widow 
has the power to adopt ason without the authority 
of her husband, the High Court sitting in second 
appeal is precluded from examining this question in 
thé absence ofthe necessary certificate. 


Second appeal from a decree of the 
District Judge, Ludhiana, dated the 5th 
February 1925.  . 


Lala. Badri Das, R. B., for the Appellant. 
Mr. Jagan Nath Aggarwal, for the Res- 
pondenis. 


: . JUDGMENT. 
‘Broadway, J.—One Matu Ram died 
on 14th February, 1907, leaving him sur- 
viving a widow Musammat Gujri alias 
Kishni but no issue. On Ist December, 
1896, Musammat Gujri executed a Will in 
favour of one Nauhriya Mal, her husband's 
sister's grandson. In this Will she stated 
thatacting under the authority of her de- 
ceased husband she had adopted Nauhriya 
al. On 8th June, 1920, Musammat Gujri 
died. Nauhriya Mal was a minor and his 
natural father Ramji Das apparently put 
forward this Will. The result was that 
a panchayat oi the brotherhood was. held in 
June, 1921, and a document was drawn up 
referring the matter to arbitration. The 
agreement to refer and the award formed 
one document. By it Ramji Das was 
awarded one-fourth of Matu Kam's estate 
and his collaterals the remaining three- 
fourths. The Will was declared cancelled. 
On 14th November, 1921, Nauhriya Mal 
acting through his father instituted a 
suit claiming possession of Matu Ram’s 
estate in its entirety on the ground that 
he had been duly adopted by Musammat 
Gujri, or in the alternative, claiming to be 
entitled to one-fourth of that estate in 
accordance : with the award. With the 
exception of one of the collaterals, named 
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Ram Gopal, the others denied the factum 
of the adoption or that Matu,-Ram had 
authorised any adoption; and alleged 
that the Will had been executed through 
undue influence. It was also pleaded the 
award was not binding and that the agree- 
ment to refer had not been signed by all of 
them. | 

The trial Court came to the conclusion 
that the plaintiff had failed to prove that 
Musammat Gujri had been authorized to 
make any adoption by her husband and 
further that although Musammat Gujri was 
a Jain widow, it had not been proved that 
by custom she could adopt without the 
authority of her husband. The award 
was held inadmissible for want of registra- 
tion and the plaintiffs. suit was dismissed ' 
with costs as against the contesting defend- 
ants his claim being decreed qua the share 
of Ram Gopal. 

Against this decree the plaintiff prefer- 
red an appeal which was dismissed by the 
learned District Judge who agreed with the 
learned trial Court.that the plaintiff had 


- failed to prove that by custom a Jain widow : 


had the power to adopt  withont the 
authority of her husband. He held that 
the award was admissible inasmuch as it 
was not required to be registered but that 
it was not binding on the defendants, be- 
causé it had not been signed by or on 
behalf of seven of the defendants. The 
plaintiff then with a view to preferring an 
appeal to this Court, applied for.a certificate 
on the question of custom which was refus- 
ed. He thereupon filed the present second 
appeal urging thatthe question as to whe- 
thera Jain widow was able to adopt a son 
without the authority of her husband was 
one of law and not of custom. It was also 
urged that the award wasa valid one de- 
spite the fact it had not been signed by all 
the defendants. : 


Mr. Badri Das for the appellant in sup- 
port of his contention that the question as 
to whether a Jain widow could.adopt with- 
out authority or not was one of law cited 
a number of authorities beginning with 
Hassan Aliv. Naga Mal (1) and Sheo Singh 
Raiv. Dakho (2) and ending with Dhanraj 
Joharmal v.Sonibai (3). with these autori- 


(1) 1A.288. ' d 

(2)1 A. 688; 9 C. L. R. 193; 5 I. A. .87; 3 Sar. P 
J. 807; 3 Suth. P. C. J. 529; 2 Ind. Jur. 369 (P. ©.). 

(3) 87 Ind. Cas. 357; 52 0.482; 521. A. 231; 23 A 
L. J. 273; A. I. R. 1925 P. C. 118; 2 O. W. N. L. 
R. 6 A. (P. C.) 97; 27 Bom. L. R. 837; 21 N.L. R. 
50; 49 M. L. J, 173; 41925) M. W. N. 692; 30 C. m. 
601 (P.O). ; 


i 
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tids F have no quarrél whatever. - They un- 
doubtedly lay down thatJains as a commun- 
ity do not adhere strictly to Hindu Law 
andin various matters including that of 
‘adoption have their own usage .or custom. 
„At. the same time it has never been held 
that the Jains as a community are not gov- 
erned by Hindu Law except where they 
have varied that law by the proof of some 
‘ustom or usage. In my judgment the 


‘Correct view is that laid down in Bhagwan - 
Das v. Balwanti (4) and Gateppa v. Eramma - 


(5) where it has been held that Jains are 


primarily governed by Hindu Law subject . 


to the proof of any custom that might be 
Bet up. In the present case although the 
. plaintiff did not set up any special custom, 
the question was dealt with and fell within 
the ambit ofthe sécond issue, Ithas been 
held by both the Courts that the plaintiff 
has failed to prove in this case that Jain 
widow has the power’ to adopt a son 


“without the authority of her husband. ' 


That being the case sitting as a Court of 


.Becond appeal in my judgment we are. 


precluded from examining this question 
in the absence of the necessary certifi- 
cate. ` j "t 
Turning to the question of the binding 
effect of the award, it transpires from an 
examination of the document: in question 
that it was signed neither by Naubriya 
Mal nor on his behalf. "Ramji Das signed 
the document without any qualifying 
‘remarks as to doing so as guardian or 
on behalf of his minor son. The award it- 
self gives the one-fourth share not to 
Naubriya Mal but to Ramji Das and 
. in ` these circumstances it seems to 


me that Nauhriya Mal cannot base ' 


‘any claim on the award. The action 
‘of’ the arbitrators or panachas in al- 
lotting one-fourth to Ramji Das and not 
io his son appears to have been due to 
the fact that the Will'was cancelled. by 
them, with the result that Nauhriya Mal 
had no claim whatever to Matu Ram's 
estate and Ramji Das was given the one- 
fourth share in question probably by way 
of compensation. ` . 
In these circumstances the appeal fails 
and is dismissed with costs. y 
Hilton, J.—I agree. 
fC, . Appeal dismissed, 
9 36 Ind. Cas. 84; 74 P. R. 1916; 173 P: W. R. 1916; 
__ (8) 99 Ind. Cas. 503; 50 M. 228; 51 M. L. J. 757; A. I. 
R. 1927 Mad: 228, « ' . ' 
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.- LAHORE HIGH COURT. 
MISOBLLANEOUS FissT Orvin APPEAL No, 785 
oF 1929 . . 
June 26, 1929, 

É Present :—Mr Justice Jai Lal 
AMAR SINGH. RAJINDAR SINGH— 
APPELLANTS 

Virsus Ma 
. IMPERIAL BANK OF INDIA, JUL- 
LUNDUR anv OTHE 9— ResPONPENTB.- 
Provincial Insolvency Act (V. of- 1920), s. 21-—Order 
calling upon insolvent to appear for examination— 
Failureto appear—Issuing warrant for arrest, legal- : 
doro a District Judge passed an order calling 


upon an insolvent debtor to appear in Court on a 


certain date to answer the allegations made against 
him in the- petition of'the creditor on pain of an 
adjudication order being passed on default, and on the 
failure of the debtor to appear on that date; issued 
a warrant for the arrest of the debtor purporting to 
act under s,21, Provincial Insolvency Act: a 

Held, that the order was not justified: by the terms 
of s. 21, and was therefore, illegal. - 


Miscellaneous nrs8t appeal against an order 
of the District Judge, Jullundur, dated the 
22nd March, 1-22, . 

LalaiBadri Das, R. B., and Mr. Shiv Charan 
Das, for the Appellants 4 
~ JUDGMENT,—0On the application of 
a creditor the appellant Pandit Amar Singh 
was adjudicated an insolvent. It appears 
that he agreed to the order of -adjudication 
being passed against him, but the insol- 
vency petition was opposed by some credi- 
tors, one of whom appealed against tke 
order which was set aside by me and the 
case remitted to the District Judge with 
direction to make proper enquiry before 
passing an order of adjudication. 

It appears that in the course of the fur- 
ther enquiry before the District Judge, ‘on 
xf the petitioners- presented an applicatio 
setting forth details of acts of insolvency 
alleged against the debtor and- on loath 
March, 1929, the District Judge passed an 
order for his presence in person “ for ex- 
amination.” His Counsel was directed: to 
inform him of this “ on pain of an adjudica- 
tion order being passed on default being 
made." The case was to be heard on 22nd 
March, 1929, on which date the debtor did 
not appear in spite of the statement of the 
Counsel that he had informed him of the 
order of the Oourt. The District Judge’ 
tüereupon passed an order under s. 21, 
Provincial Insolvency Aet, directing that 
“a warrant do issue for.the arrest of the 
insolvent with bail in the sum of. Re, 5,000 
with one respectable surety for his appear- 
ance in Court on 5th April, 1929," 

, The insolvent appeals from this order and 
it is contended on his behalf that the order 
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is.not justifled:by the terms of 8; 21. Under 
that section an order for the arrest of the 
insolvent ean be passed pending enquiry 


into the insolvency application only if the 


Oourt is satisfied that he has absconded or 
has departed from the local’ limits of the 
Jurisdiction of the Oourt, or is about to 
abscond or to depart from such limits, or.is 
remaining outside them,or has failed to 
disclose or has concealed, destroyed, trans- 
férred or removed from such limits, any 
documents likely to be of use to his credi- 
tors in the course of the hearing, or any 
part of his property. 

Itis contended that none of these con- 
tingencies has arisen to justify an order for 
the issue of a warrant for the arrest of the 
debtor. This contention seems ‘to have 
force. The order passed by the District 
Judge on 15th March merely directed the 
debtorto appear in Oourt to answer the 
allegations made against him in the peti- 
tion of the creditor and the penalty for his 
not appearing in Oourt was indicated in 


that order, 3. e, an adjudication order in’ 


"the absence of the insolvent. Under the 
circumstances I am unableto see that the 
learned District Judge had any justification 
for passing the order appealed against. 

l have further considered the question 
whether the order can be deemed to be 
one under cl. (1), s. 21, That clause enables 
the Oourt to order the debtor to give rea- 
Bonable security for his appearance until 
final orders are made upon the petition, and 
in default to detain him in the civil prison. 
In the present case the District Judge did 
not direct the debtor to give security for his 
appearance until final orders are made. On 

e other hand he directed the issue of bail- 

le warrant for his arrest. Such an order 
could only be passed under cl. (3). I must, 
therefore, set aside the order of the District 
Judge leaving it open to him, if he consi- 
ders such a course necessary to pass a pro- 
per order in order to secure the attendance 
of the debtor, during the insolvency pro- 
ceedings. 


As the respondent has not appeared be-. 


fore me, there will be no order as to costs. 


ok. ; Order set aside, 


NARSINGH DAS 9; SIYA RAM DAS. 
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. LAHORE HIGH COURT. 
. First Cuvin APPaaL No. 247 or 1928. 
July 20, 1928. x ; 
Present :—J ustice Sir Alan Broadway, KT. 
. and Mr. Justice Johnstone. 
NARSINGH DAS-—PLAINTIEF— 
APPELLANT . " 
. . versus. 
SIYA RAM DAS—DEFSNDANT— 
RESPONDENT 
Civil Procedure Code (Act V of 1908, Sch. II, para. 
20—Application for reference to  association—— Award 
by s without consulting members—Validity of 
award. F 
Where two rival claimants to the mahantship of a 
temple agreed to refer the matter to a certain associa- 
tion called the Chatur Sampardai Vaishnava Maha 
Mandal which consisted of many ' members, but 
one of the Secretaries of the association, arrogating to 
himself the powers of the association, made an award 
without calling any meeting ofthe association and 
there was nothing to show that anyof the members 
had taken part in the deliberation that led to the pre- 
paration of the award: i 
Held, that the award was entirely invalid and could 
not be filed in Oourt. 
First appeal from the decree of the First 
Olass Sub-Judge, Lahore, dated the 8th 
December, 1927. 
Dr. Nand Lal and Mr. M. C. Mahajan, for, 
the Appellant. i Ri 
Messrs, M. L, Puri and Kahan Chand, for 
the Respondent. 
JUDGMENT. "D 
- Broadway, J.—It appears that on the 
death of Mahant Oharan Das, the Mahant’ 
of Mandar Ohnhawani Pare Ram, two persons 
put forward claims to the. succession to the 
mahantship. One of these was Narsingh. 
Das and the other Siya Ram Das. On 23rd 
May, 1927, itis said that both the claimants 
entered into an agreement before certain, 
members of their brotherhood to refer the' 
dispute between them to & body or asso- 
ciation known as the Chatur Sampardai' 
Vaishnava Maha Mandal, Punjab. This isa 
registered body and according to the state- 
ment made by Dewan Mehr Oband on 3rd 


' August, 1927, on behelf of Narsingh Das, a 


list of the members of this association has 
been made, There is a President, Secretary 
and other office holders. This agreement to 
refer was made in Lahore at about 4 P.'M.in `` 
the evening and about an hour later an 
award was drawn up by Mahant Lachhman. 
Das one of the Secretaries of this associa- 
tion who signed the document as such 
Secretary. The agreement to refer and the 
award were both written by Mohan Lal, © 
deed-writer. On 9thsJune, 1927, Narsingh 
Das filed an application in Oourt under 


- para 20, Sch: II to the Civil Procedure Code, | 


asking that the said award -be filed and ^ 


[d 
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made a rule of Court. Notice was issued to 
the association, the arbitrator referred to, 
and the opposite party Siya Ram Das. On 
Ith July, 1:27, the said Lachhman Das 
appeared in Court and produced the award 
and the agreement to refer. His statement 
was recorded on solemn affirmation when he 


. Said as follows: 


“I was appointed arbitrator by parties, I 
produce the award and the agreement to 
arbitration." 

Siya Ram Das asked for time to file 
objections on the ground that he had not 
been supplied withacopy. A copy was 
given and the case adjourned accordingly. 
Objections were filed on the 27th July and 
the matter again came up for hearing on 2rd 
August, 1927,when the followingissues were 
settled: ` 

1. Whether the dispute as mentioned in 


the deed of.agreement was referable to. 


arbitration? 

2. Whether the application lies? 

3. Whether the agreement to refer to 
arbitration is registrable, and in its present 
condition is inadmissible in evidence? 

4. Whether s. 92, Civil Procedure Code, 
applies to the case? 

9. Whether the agreement was ambiguous 
and hence inexecutable? ` 

6. Whether the arbitrator was a deter- 
m person and the award is a proper 
one 

7. Whether the arbitrator has been guilty 
of misconduct? | . 

Later on issue ` No. 8 was added as fol- 
lows: | 

8. Whether the deed of agreement to refer 
to arbitration was executed by the parties 
with their free will and consent? 

Parties went to evidence and the learned 
Senior Subordinate Judge came to the con- 
clusion that the agreement in itself was bad, 
and that the Secretary of the associaticn had 
alone acted as arbitrator whereas the 
reference was to the association as a whole. 
The result was that Narsingh Das’ applica- 
tion was dismissed with costs. Against this 
order Narsingh Das has preferred this 
appeal, 

As it appeared to us that if the decision 
of the Oourt below onissue No. 6 was correct 
the appeal must fail we confined the learned 
Counsel to the grounds of appeal relating to 
that issue. Now, a reference to the agree- 
ment itself makes it perfectly clear that the 
arbitrator appointed by the parties was the 
association as a whole. Plaintiff's Witness 
No. 1 Mohan Lal, the scribe of this docu- 
ment says clearly : 
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“The parties appointed Vaishnva Maha 
Mandal as their arbitrator. They did not 
specify any particular person or official of 
that Maha Mandal to act as their arbitrator, 
No one particular person was to act as the 
arbitrator. The whole brotherhood wag to 
act as an arbitrator. ` "à 

It is thus quite clear that the association ag 
Buch was to act as arbitrator under the agree- 
ment to ref-r and it has been urged by Dr, 
Nand Lal that the award was. as a matter of 
fact, an award of the association signed by 
the Secretary as the Executive Officer of the 
Maha Mandal, A reference to the statement" 
of Mahant Lachhman Das, the gentleman 
who signed this award, shows, however, 
that he made the award acting purely on 
his own account and without any reference 
whatever, either to the office-holders of the 
association or to any of the other members, 
of that body. Indeed his statement shows 
that he claims that he had been appointed. 
the arbitrator. He produced a copy of the 
rules of the association and then goes on 
to say: 

“The parties appointed Maha Mandal as . 
their arbitrator. There was a dispute be-. 
tween the parties about the mahantship. [ 
made an award Ex. P. W. No. 3-B I was 
appointed arbitrator under the agreement 
Ex, P.-l. I passed the award as the Secre- 
tary of the Maha Mandal I got the award 
attested by some of the members of the Maha 
Mandal.” 

Later on in eross-examination he admits- 
that neither the President nor the Vice- 
President Mahant Gobind Das signed the 
award nor Is there any indication that either 
of these two gentlemen were presen! wien. 
the award was made. It further appears 
that Mahant Lachhman Das is one of thre 
Secretaries of this association aad Lacrb- 
man Das admits that there are about 100 
members of the Maha Mandal He goes on. 
to say that the agreement was wrirten in the 
evening and “I gavethe award about one 
hour after the execution of the agree- 
ment." | 

Nowit seems to me perfectly clear that 
the agreement to refer, whether legal or not, 
was an agreement to refer to the arbitration 
of this aesociaticn and that the intention 
of the parties was that the arsociation 
as a whole should consider the question 
referred to and come to a decision Although 
the award is written in the plural it is per- 
fectly clear from the record that Lachhman 
Das as one of the G-cretaries of this associa- 
tion, arrogated to himself the powers and 
functions of the association as a whole, No? 
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meeting was called of the association to 
consider the question and, as far asthe 
record is concerned. There is nothing to 
show that'any members of that association 
took part in any deliberation that led to the 
preparation of thisaward. A large number 
of persons have attested it as witnesses but 
Dr. Nand Lal, in-spite of being specifically 
asked to do so, was unable to point out that 
any one of the attesting witnesses claimed 
to be as office-holder or member of the 
association or was such office-holder or 
member. In these circumstances I consider 
that the award was, as claimed by the Secre- 
ary himself; made by Lachhman Das and 
not by the association and that the decision 
of the Court below on issue No. 6 is correct. I 
would, therefore, dismiss this appeal with 
costs. 

Johnstone, J.—I concur. 

A, Appeal dismissed | 


LAHORE HIGH COURT. 
SscoND OIVIL AprEat No. 2839 or 1927. 
June 21, 1929, 
Present:—Mr. Justice Tek Chand. 
NAIB SINGH-—DEFENDANT— APPELLANT 
versus 
SHAM KUAR AND oTSERS—PLAINTIPF3— 
RESPONDENTS. 

Customary Law—Sandhu Jats of Ferozepore District 
—Sonless widow's right to succeed equally with step 
sons. 

There isa presumption arising from the riwaj- 
i-am, of the Ferozepore District that among the sandhu 
jats of the District asonless widow is entitled by 
cusfom to suczeed to her husband's estate equally with 
each of her step-sor s. . 

[His Lordship held that there was not sufficient 
evidence in thecase to rebut this presumption ] 


Second appeal from & decree of the Ad- 
ditional District Judge, Ferozepore, dated 
the 8th August, 1927. 

Mr. Ramlal Anand for the Appellant. 

Mr. B.P. Khosla, for the Respondent. 

JUDGMENT.—By my order dated 
20th May, 1928, this ease was remanded for 
further enquiry on the following issue: 

“Whether among Sandhu Jats of 
Ferozepore District a sonless widow is not 
entitled to succeed to her husband's estate 
equally with each of her step sons?” 

ln view of the fact that the entry in the 
riwaj i-am prepared during the last settle- 
ment was in favour ofthe plaintiff-respon- 
deht the onus of the issue was laid on the 
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defendant-appellant. Both parties were 
given full opportunity to produce’ such 
oral and documentary evidence as support- 
ed their respective contentions, The learn- 
ed Subordinate Judge has analysed the 
evidence in his remand report and has 
recorded a finding that the instances 
relied upon by the defendant-appellant 
were insufficient to discharge the onus that 
lay on him. l 

I have examined the^record and heard 
both Counsel at length. In my opinion 
the learned Subordinate Judge has come 
to a correct conclusion in holding that the 
defendant-appellant has not been able to 
rebut the initial presumption in favour of 
the plaintiffrespondent. Of the instances 
referred to by the witnesses for the defen- 
dant-appellant several are not supported ' 
by any documentary evidence. No muta- 
tions have been produced nor any agree- 
ment filed showing that in these cases, 
sonless widows were actually deprived of 
their husband’s estates. Some of the 
Witnesses are unable even to give the 
necessary particulars relating to the alleged 
Instances deposed to by them. The only. 
important instance in favour of the appel- 
lant is that of Kishen Singh of Watni 
Jaimal Singh, this is supported by Ex. D-4. 
In this case the Assistant Collector original- 
ly passed an order in favourof the widow 
but subsequently cancelled it. The full 
text of the order has not been placed on the 
record and we do not know.the reasons 
for the change. Even if this instance were 
taken as proved it would not be sufficient 
to displace the presumption arising from 
the entries in the riwajiam which are 
against the appellant. 

As against this, two instances among 
Sandhu Jats of Ferozepore District are 
mentioned in Ourries’ Riwaj-i am at page 78 
(No, 6) and page&8 (No. 25), which fully . 
support the plaintiff respondent. 

I hold that the appellant has failed to 
prove the issue and dismiss the appeal 
with costs, ; 

A. Appeal dismissed. ' 
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LAHORE HIGH COURT. 
Ssconp Civit APPEAL No. 1611 or 1925, 

m June, 24, 1929. 

Present:—J ustice Sir Alan Broadway, KT., 
; : and Mr. Justice Hilton. 

. REASAT ALI KHAN—PLAINTIFF— 
c APPELLANT 

versus 
MAHFUZ ALI KHAN AND OTHERS— 
DEFENDANTS— RESPONDENTS. ` 

- Civil Procedure CodafAct V of 1908), O. XLI,O. 


‘XLII—Appeal—-Memorandum of appeal accompanied 
by uncertified copy of judgment—Presentation, vali- 
dity of —'Copy', meaning of. ES 
- The word ‘copy’ in O. XLIand O. XLII, Civil 
Procedure Code, means copy duly certified under 
the provisions ofthe Evidence Act and thus rendered 
capable of production before a Court of Law for ex- 
amination. 

Second appeal 
of the District Judge, Karnal, 


24th March, 1925. 


Mr. Aziz Ahmad, for the Appellant. 
‘Messrs. Shamair Chand and Qabul 
Chand, for the Respondents, 
ih JUDGMENT. 
Broadway, d.—A preliminary objec- 
tion has been taken by Mr. Shamair Chand 
to the effect that inasmuch asa certified 
copy of the judgment of the trial Court 
was not filed until 20th July, 1925, the 
appeal is barred by limitation. It appears 
that the lower Appellate Court decided 
the case, from which this second appeal 
has arisen on 24th March; 1925. On 29th 
June, 1925, the memorandum of appeal was 
filed in this Court through Mr. Aziz Ahmad. 
With this memorandum of appeal was 
filed a certified copy of the lower Appéllate 
Court’s iudgment and an unattested copy 
of the trial Court's judgment. This unat- 
tested copy was stamped with the requisite 
Stamp and being typewritten and on thick 
paper apparently successfully passed the 
scrutiny of the officials in the office with 
the result that an order was passed in the 
office to the effect that the appeal was within 
time and put up for hearing. The hear- 
ing was fixed for 21st July, 1925, and on 20th 
July of that year Mr. Aziz Ahmad filed 
a certified copy of the trial Court's judg- 
ment. 
It has been urged with some force that 
“in these circumstances the appeal should 
be regarded as having been filed on 20th 
July, 1925, and was,therefore, barred unless 
sufficient cause could be shown within the 
meaning of s. 5, Limitation Act. An affidavit 
has been fled by the appellant in which 
he explaigs that he engaged the learned 
Counsel on 28th June, 1925, and wastold that 


against . a decree 
dated the 
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an attested copy was necessary. He went 
back and applied for this copy on 29th 
June, 1925, succeeded in getting a certified 
copy on that day and on. the same date 
despatched it to his Counsel. Mr. Aziz 
Ahmad has very frankly said that, after 
this lapse of time he is unable to give any 
reason why this copy remained in his 
office for a matter of some twenty days. 
This being so, no sufficient cause under 
8. 5, Limitation Act, can be said to have 
been made out. 

Mr. Aziz Ahmad, however, has urged 
that the appeal should be regarded as witifin 
time inasmuch as O. XLI, and O. XLII, Civil 
Proeedure Oode, do not definitely require 
a "certified" copy to be filed. In r.. 1, O. 
XLI, it is provided that the memo- 
randum shall be accompanied by "a copy” 
of the decree appealed from. and ...... of 
the judgment on which it is founded. 
Rule ?, O, XLII, (à rule whieh has been 
&dded by this Court) provides that in addi- 
tion to the copies, specified in O. XLI, r. 
1, “a copy" of the judgment of the Court 
of first instance should accompany the 
memorandum of appeal. The learned 
Counsel urges that inasmuch as the Legis- 
lature only requires the filing of ,"& copy,” 
in the present case the requirements of the 
law were fulfilled when on 28th June, 1925, 
he attached to the memorandum of appeal 
an unattested copy of the trial Oourt's 
judgment. The position taken up. is a 
novelone and Mr. Aziz Ahmad has frankly 
admitted that according to the practice of 
this .Oourt and the. Subordinate Court of- 
this province certified copies are. always: ' 
required to be filed in such cases. In my 
judgment this contention cannot prevail. 
It seems to me clear that what the learied: 
Counsel wants us to dois to examine or: 
inspect a copy of the judgmeat of the. 
Court below with a view ‘to ascertaining 
whether the conclusions arrived at by that 
Court- are correct In order to enable us 
to examine such a document it is neces- 
sary to produce that document for our 
inspection and, inasmuch as the law re- 
quires judgments to be reduced ‘to writ- 
ing, the provisions of s. 91 would apply 
and either the original or duly attested 
copy of the original is necessary. Section 
76, Evidence Act, has provided for. the 
preparation of copies of public documents, 
such as judgments, and that section re- 
quires that such copies shall be certified 
as provided by it, In my judgment the: 
word ‘copy’ as used in, O. XLI and O. XLII, 
Civil Procedure Code clearly means copfeg’ ' 
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duly certified under the provisions of the 
Evidence Act and thus rendered capable 
of production before a Court of Law for 
examination. The appeal, therefore, must 
be regarded as having been filed on 20th 
July, 1925, and as no sufficient cause for 
delay has been alleged, let alone establish- 
ed, the preliminary objection must be 
allowed and the appeal dismissed with 
costs: | 
Hilton, J.—I agree. 


Appeal dismissed. 


[e onm 


LAHORE HIGH COURT. 
First CiviL APPEAL No. 270 oF 1925. 
J une 24, 1929. 
Present :—Mr. Justice Jai Lal and 
^. Mr. Justice Dalip Singh. 
SHEO CHARAN DAS— PLAINTIFF 
. —APPELLANT 


versus 
ABDUL HASAN AND oTRERS—DEFANDANTS 
— RESPONDENTS, ` 

' Transfer of Property Act (IV of 1882),s. 51— 
Transfer by Hindu widow—Subsequent transfers— 
Lapse of many years—Final purchaser making repairs 
—Suit for ejectment—Right to claim value of re- 
pairs. . 

Where a Hindu widow made an alienation in 1897 
and therespondents who were the fourth orthe fifth 
vendees from the original alienee made certain 


repairs to the property asit was in.a dilapidated 
condition : 


. Held, in asuit for ejectment of the respondents, 
‘that the respondents were entitled to claim com- 
pensation for the improvements made as they could 
not,under the circumstances, have suspected any 
defdbt in title, even though the property was origi- 
nally purchased from a Hindu widow. 

Hans Raj v. Somni (1), distinguished. —— 

First appeal from a decreeof the First Olass 
Sub-Judge, Delhi, dated the 10th November, 
1924. l 

Mr. Shamair Chand, for the Appellant. 
Messrs. Kishen Dayal and Nawal Kishore, 
for the Respondents. 


JUDGMENT.—The facts of this 
appeal are sufficiently given in the order of 
remand dated 15th November, 1927. The only 
point arising for decision before us is 
whether the remand report which gives 
Rs. 200 by way of compensation for improve- 
ments tothe defendants should or should not 
be accepted in its entirety. Thelearned Ooun- 
sel who appears for the appellant contends 
that the items of Rs. 100. and Rs. 50 which 


wore spent on repairs should not have been. 


Classified as improvements but the learned 


SHEO OHARAN DAS v, ABDUL HASAN. : | 


875 


Subordinste Judge points out that the 
property when purchased by the present 
respondents was ina dilapidated condition 
and the repairs must be really regarded as 
improvements. We do.not see any reason to 
dissent from this opinion and we donot 
consider that the amount of Rs. 200 is at all 
an extravagautestimate of the costs incurred. 
The next point raised by the learned Counsel 


' for the appellant is that an issue was framed 
. as to mesne profits which has not yet been 


decided. It is clear that this point was never 
raised lin the appeal before the Court 
originally and it is too late to raise it now. 
He next contended on the authority of Hans 
Raj v. Somni (1) that the respondents were 
not entitled to compensation for improve- 
ments as the original alienation had been 
by a Hindu widow. But in the circumst- 
ances of this case as the original alienation 
took place as long ago as 1897 and the 
present respondents are fourth or fifth 
vendees from the original alienee we see no 
reason to suppose that the present respond- 
ents could or should have suspected any 
defect of title in the original alienation. 
This suit itself was delayed for about seven 
years and inthe circumstances of the case 
we do not think that this contention is 
sound, . : | 


It is next contended that at any rate the 
respondents had-been taking the benefit of 
the repairs made by them and. there had 
been, depreciation in the same: Kidar Nath 
v. Mathu Mal (2). But there is no evidence 
as regards depreciation and we do not see 
any reason to interfere with the report on 
this ground, especially as the point doés not 
seem to have been raised in the Court 
below. l P 

A preliminary objection was raised by 
Oounsel for the respondents that one 
Khalilulrahman had died and he was a neces- 
gary party to the appeal. It appears, however, 
that Khalilulrahman who jointly purchas- 
ed the property with his brother. Abdul 
Hasan in 1906, had partitioned the proper- 
ty with his brother and his brother alone 
had sold the property in 1910 to certain 
vendees who in turn. sold it in 1920- to the 
present contesting respondents; In'the cir- 
cumstances as the suit is only one for 
possession of the property in possession of 


certain persons on the ground that these 


(1) 67 Ind. Cas. 314; 44 A. 665,20 A, D.J. 024; 4 U. 
P. L. R. (A.) 118; A. I. R. 1922 All 194. 
(2) 18 Ind. Oas. 946; 400. 555; 77 P. R. 1913; (1913) 
M. W.N. 403; 13 M. L. T. 434; 127 P. LOR. 1913; M . 
O. W.N..191; -15 Bom. L. R..467;, 25° MeL. da 176 
(P. O). 
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persons had no title to the said property we 
do. not see that Khalilulrahman was a 
necessary party to this appeal or a necessary 
party indeed to the suit and we repel the 
preliminary objection accordingly. Oounsel 
for the appellant in fact applied that his 
name might be struck off from the appeal 
as he was only a pro forma party; and his 
name may be accordingly struck off from this 
appeal. l 

We, therefore, accept the appeal and 
decree the plaintiffs suit for possession 
subject to payment of Rs. 200 to the res- 
pondenís Abdul Aziz and Abdul Razak, 
The plaintiff will have his costs through- 


out. 
A. Appeal allowed. 


LAHORE HIGH COURT. 
MISOBLLANEOUS First APPEAL No. 1965 
oF 1928. 

June 26, 1929. 

Present:—Mr. Justice Jai Lal. 
HARBHAJAN SINGH AND ANOTRER— 
PLAINTIFFS APPELLANTS 
VETSUS 
SANTOKH SINGH 4ND ANOTHER— 
DEFENDANTS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 47, 151— 
Deposit of money payable to minor deeree-holder— 
Guardian allowed to withdraw—Subsequent order 
cancelling previous order and asking guardian to 
refund—Order under | inherent power—No appeal 


lies. 
` A decree passed in favour ofa minor cóntained 
a direction that the amount of the deeree should be 
paid’ in acertain Bank and should notbe drawn by 
the guardian of the minor decree-holder without the 
permission of the Oourt. The guardian, under some 
order of the Oourt, managed to withdraw a certain 
portion of the amount. The successor-in-office of the 
Judge who allowed the withdrawal,acting under s. 
151,. Oivil Procedure Oode, held that the direction 
of. his predecessor-in-office allowing the guardian to 
withdraw the money was not valid having regard to 
the terms of the decree. He consequently passed 
an order that the guardian should not withdraw the 
principal in deposit in the Bank and also 
should return the money that she had already with- 
drawn. The guardian preferred an appeal: 

Held, thatthe order under appeal did not fall 
within the purview of s. 47, Civil Procedure Code, 
but wasone under s.l5land no appeal lay. 


Messrs. J. G. Sethi and A. R, Kapur, for 


the Appellants. 
Dr. Moti Sagar, R. B., for the Respond- 


enis, 
JUDGMENT.—The parties to this 
appeal are alleged to have been partners 
in five different shops. The appellants 
Harbhajan Singh and Oharan Singh minors 
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through their mother Musammat Amrit 
Kuar instituted a suit for the dissolution 
of the partnership and for rendition of ° 
accounts. The dispute was during the 
pendency of the suit, referred to arbitra- 
tion and the award of the arbitrators was 
inter alia that the defendants shall pay -to 
the plaintiffs Rs. 50,500 in certain instal- 
ments, that this money shall be paid in 
Court and shall be invested by the Court 
in some Bank in fixad deposits, the Bank 
to be selected by the guardian. It appears 
that when the decree was passed on the 
basis of this award by the trial Court a 
direction was added that the money should 
be paid in & certain Bank and that ihe 
uardian should not withdraw the princi- 
pal without the permission of the Court. 
It seems that the entire amount due under 
the decree has been paid by the judg- 
ment-debtors and has been deposited in 
the Bank, but that under someforder passed 
by the Senior Subordinate Judge, the 
guardian withdrew some of the money 
deposited in the Bank. This matter was 
brought to the notice of the Court by the 
judgment-debtors and the suecessor-in- 
office of the Senior Subordinate Judge, 
who allowed the withdrawal of the money 
acting unders 151, Civil Procedure code, 


“has held that the direction of his pre- 


decessor-in-office: allowing the guardian to 
withdraw the money was not valid having 
regard tothe terms of the decree. He has 
consequently passed an order that the 
guardian -should not withdraw the princi- 
pal now in deposit in the Bank and also 
should return the money that she has 
already withdrawn, An appeal has been 
presented by the minors through their 
guardian against this order of the Sehior 
Subordinate Judge 

A preliminary objection is taken that 
the order having been passed under s, 
151, Civil Procedure Code, no appeal lies 
to this Court. It is conceded by Mr. J. @. 
Sethi on behalf of the appellants that if 
the order be deemed to have been passed 
under s. 151, no appeal lies to this Court. 
But it is contended that the order was, 
as a matter of fact, passed in execution 
proceedings, that is to say, under s. 47, 
Civil Procedure Code, and as such is ap- 
pealable to this Court. Iam unable to see 
that the order under appeal can be held 
to have been passed unders. 47, Civil Pro- 
cedure Code. Orders under that section can 
only be passed in the course of execution 
proceedings and it is admitted that no 
execution proceedings were pending in thé 


av 
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Court below when the order in question 
was passed. In my opinion the learned 
Senior :Subordinate Judge has taken a 
correct view that the orders referred to 
above could be passed only under O. 
XXXII, r. 6, which provides that no money 
realized and {paid in Court in execution 
of a decree for the benefit of & minor 
shall be withdrawn by the guardian with- 
out the permission of the Court. The 
Senior Subordinate Judge in the present 
. ease has declined to grant: the permission 
and acting expressly under s.-151 has set 
aside the order of his predecessor-in-office 
which he considered was not justified under 
the terms of the decree. Such an order, in 
- my opinion. is not appealable. 

' But Mr. Sethi further has asked me to 
treat this appeal as a petition for revision 
and to set aside the order of the learned 
Senior Subordinate Judge, having regard 
to the circumstances of this case, I am not 
prepared to entertain this prayer. 

It may, however, be mentioned that 
Mr. Sethi states that his client is unable 
to pay the money in Court as directed by 
the learned Senior Subordinate Judge, 
because the same has been invested in a 


“very profitable business started on behalf 


of the minors by their mother and that 
if coercive action is taken against her by 
the Senior Subordinate Judge to get the 
money refunded the same will not only 
-be illegal but hard, having regard to the 
' fact that the money was withdrawn with 
the. permission of the Senior Subordinate 
Judge, Thisisa matter on which | express 
no opinion. It will be a matter to be 
considered by the Sanior Subordinate Judge 
when he takes any action against the 
guardian for not depositing the money in 
his%ourt as directed by him. I dismiss 
this appeal with costs. | 
A. Appeal dismissed. 


' 
Am se MN 0| 


LAHORE HIGH COURT. 
MISCELLANEOUS SEO ND APPEAL No. 2274 
OF 1925. 
July 6, 1929. 
Present: —Mr. Justice .Bhide. 
HEM SINGH SANT SINGH—ObsEoToRS— 
APPELLANTS ; 


~ versus 
NARAIN SINGH-W AZIR SINGH AND 
OTHERS— Rx: PONDENTS 
Hindu Law—Joint' family—Firms conducted by 
Qifferent- members—No presumption that firms are 
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joint inbusiness—Civil Procedure Code (Act V of 
1908), s. 100-—Second appeal—Finding based on errone- 
ous presumption of law, whether conclusive. 

Where some ofthe members of a joint | Hindu 
family conduct a business asa firm and certain other 
members conduct another firm, there is no presump- 
tion that the two firms arealso joint in business. 

Vadilal Lalubhai v. Shah Khushal Dalpatram (1), 
referred to. 

The High Court can interfere insecond appeal with 
a finding of fact which is based on an erroneous 
presumption of law. 


Miscellaneous second appeal . from an 
order of the District Judges, Rawalpindi, 
dated the 23rd July, 1928. 

. Messre. Hem Raj Wadhwa and Shamair 
Chand, for the Appellants. 

Mr. Gobind Das, for the Respondents. 

JUDGMENT.—The pedigree table of 
the parties concerned in this case is as 
follows:— 








Khan Singh 
l. | | 
Narain Wazir Hem Tara 
Singh. Singh Singh Singh. 
Gyan | 
Singh. | 
| l 
Sant Sajjan 
Singh. Singh. 


There are three firms belonging to different 


. members of this family, namely, (1) Narain 


Singh-Tara Singh. (2) Wazir Singh Gyan 
Singh and (3) Hem Singh-Sant Singh. 
The first two firme were adjudieated in- 
solvents on their applieation. Inthe sche- 
dule fo the application it was stated that ` 
firm No.3 was also a branch of firm No. 1, 
firm No. 3 objected totheirbeing adjudicat- 
ed insolvents, but their objections were 
dismissed by the Courts below on the find. 
ing that they were a branch of firm No. 1. 
From this decision firm No. 3 has appealed. 

A preliminary objection was' raised on 
behalf of the respondents creditors that 
the appeal is liable to be dismissed be- 
cause the Receiver who was appointed to 
take charge of the estate of firms Nos. 1 and 
9 was not made a party within the period 
of limitation., The present appeal was 
instituted on 17th September, 1928, but 
application for impleading the Receiver 
as a party was not made till 7th January, 
1929, when the period of limitation had 
expired. The application was granted sub- 
ject to just exceptions. Notice was issued 
to the Receiver who has not cared to 
appear. The appellants stated in their 
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application .that the Receiver ' 
joined -as a party through oversight. In 
view of the fact that the Receiver was 
actually served in good time before the 
date ofhearing but has not cared to appear, 


I do-not-think that the present appeal 
should be dismissed -on ‘this technical 


ground. I, therefore, grant the necessary- 


extension of time and hold the appeal to be 
within limitation. l 

As regards merits, the question whether 
HemSingh-Sant Singh firm No. 3 is a branch 
of firm No. 1, Narain Singh-Tara Singh, is 
merely a question of fact, but it seems to 
me that the finding of the learned Dis- 
trict Judge on the point is based largely 
on an erroneous presumption of law. The 
learned District Judge appears to have 
raised a presumption that because the pro- 


prietors of the firms referred to above are. 


members of a family governed by Hindu 
Law, they are also joint in business. This 
presumption: does not appear to be warrant- 
ed by authority. It has been held in 
Vadilal Lalubhai v. Shah Khushal Dalpat- 
ram (1) that the mere fact that a person 
carrying on business is a member of a 
joint family does not by itself raise any 
presumption that . the other members of 
the family are partners in the business: cf., 
also Mulla's Hindu Law, 5th Edition, page 


241. 


As the finding of the learned District 
Judge proceeds on an erroneous presump- 


. tion of law, I consider it open to me. 


o behind it and decide the question 
ot fuot independently, The learned Dis- 
trict Judge seems to have ignored or 
under-rated several important points which 
were in favour of the appellants, It appears 
that before applying for adjudication, firms 

Nos. 1 and 2 had referred the matter to arbi- 
tration. In the course of thearbitration pro- 
eeedings it was never stated that the appel- 
lants Hem Singh- Sant Singh were a branch 
of the firm Narain Singh-Tara Singh. Some 
-of the creditors also subsequently applied 
for the ‘adjudication of firma Nos. land 2 
as insolvent. That application was dis- 
missed on certain technical grounds, but. it 
is noteworthy that in that application also 
“the creditors did not implead the present 
appellants as a branchof firm No, 1. In the 
present application Hem Singh Sant Singh 
were not joined as applicants, but only a 
note was added in the schedule attached 
to the application that they were a branch 
of firm No. 1. Wazir Singh-Gyan Singh were 


(1) 27 B: 131; irr Iw 968. 
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also:stated to be a branch of firm No. 1, but 
were joined as applicants. In the circum- 
stances, it is not clear why Hem Singh-Sant 
Singh should not have been similarly 
joined as applicants if they were really a 
branch firm. 

The learned District Judge has referred 
to a statement made by Narain Singh 
in the year 1920 to the effect that the 
applicants were a branch ofifirm No. 1. Itap- 
pears that firm No. 1 had taken certain pre: 
mises from the Municipal Committee and 
sub-let them to the applicants in violation 
ofthe terms of their agreement with the 
Municipal Committee. The statement then 
made by Narain Singh to the effect that the 
applicants were a branch of firm No, 1 was 
probably intended only to meet the objec- 
tions of the Munieipal Committee, At best 
itis an admission in his own favour. Fur- 
ther, the very fact that the premises were 
sub-let on payment of rent to the appellants 
suggests that the two firms were different 
and not connected as is now sought to be 
made out. 

The learned District Judge has laid stress 
on the.fact that the appellants did not ‘pro- 
duce their account books, but it was really 
for the firm Narain Singh-Tara Singh to 
prove in the first instance that the appel- 
lants were a branch of that firm. They 
could have easily produced their account 
books to establish the fact that the appel- 


. lants were a branch firm, but they did not 


do so. Narain Singh has, moreover, ad- 
mitted in his statement in Court dated 2nd 
July,1927,that the names of the appellants do 
not occur in the account books of firm No, 1. 
This admission seems to me to show almost 
conclusively that the appellant firm could 
not be a branch of firm No. 1, l 

After considering the evidence on &he 
record I hold that it has not been estab- 
lished that the appellants are a branch of 
the insolvent firms. I accordingly accept 
this appeal with costs and set aside. the 
order of the learned District Judge. 

A. Appeal allowed, 





LAHORE HIGH COURT, . 
Second Civir AppgaL No. 1349 or 1998, . 
October 15, 1929. 

Present: —Mr. Justice Johnstone. 
RAMJI MAL-NARAIN DAS—Derenpantg 
l — APPELLANTS 
versus 
GULZARA SINGH AND ANOTHRR— 
PLAINTIFFS— RESPONDENTS. 
Limitation Act (IX of 1908), ss. G, 19, Sch. I, Art. 


89-—Statement of existence of entry ‘in accounts, when | 
g " We = * N e. c». l4 DES e 
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ther amounts to acknowledgment of liability—Princt- 
pal and agent—Suit against agent by minor son of 
principal—Limitation—S. 6, applicability of. 

Where A, in answerto an interrogatory as towhe- 
ther B haddeposited with him any amount and if 
go on whose behalf that sum was credited, stated as 


follows: “Besides that sum B had a sum of Rs. 508-5: 


credited inthe name of C. It 
accourtt of C on behalf of B" : 
* Held, that the statement wasmerely a statement 
of the fact that there was such an entry in the ac- 
counts and did not amount to an acknowledgment of 
liability. 

A had dealings with B and on the 16th October, 
1920, sold certain goods through B, the sale proceeds 
being credited in B's accounts in A'sname. A’s son 
a minor, more than three years after A's death sued 
toerecover the amount from B : 

Held, that the limitation began torun from the 16th 
October, 192, and not from the death of A and A's 
son was not entitled to claim the benefit of s. 6 of the 
‘Limitation Act. i 


Second appeal from a decree of the Ad- 
ditional District Judge, Lyalipur, dated 
the 26th March, 1928. 

Mr. Kishan Dayal, for the Appellans. 

Mr. Gobind Das, for the Respondents. 


JUDGMENT.—Sohan Singh had deal- 
ings with the appellant frm and on 
16th October, 1920, sold some cotton seeds 
through thə firm. The sale proceeds, 
amounting to Rs. 508-5-0 were credited to 
the name of Indar Singh, brother of Sohan 
Singh. Why the credit was made in Indar 
Singh’s name is not known. Sohan Singh 
died apparently more than three years 
before the institution of. the .present 
guit. 

Indar Singh instituted a suit against 
the appellant firm in 1920, and inter- 
rogatories were issued to that firm. The 
relevant question and answer, which accord- 
ing to the respondents in the present 
case (Indar Singh and Gulzara Singh son of 
Shan Singh) amounted to an acknowledg- 
iment of liability within the meaning of s. 

9, Limitation Act, are as follows: 

Question.—Did Sohan Singh deposit with 
you any item other than Rs. 1,183.15 0; if 
he did, then how much ? Please file a trans- 
lation of the account and state on whose be- 
half tbat eum iscredited with you. 

Answer—Besides that item, Sohan Singh 
had a sum of Rs. 508 5 0 for the sale pro- 
ceeds of’ cotton seeds, credited in the 
name of Indar Singh. [ file a translation. 
Tt is credited in the account of Indar Singh 
on behalf of Sohan Singh 


The present suit was brought by Gul- 
gara Singh and Indar Singh for recovery 
of the Rs. 508-5-0 with interest, anc the 
appellant firm pleaded the bar of limita- 
.tipn. The trial Court dismissed the suit, 


is credited in the 
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accepting the plea of limitation, but the 
lower Appellate Court decreed the claim. 
Various authorities have been cited on 
either side, but a reference to them is not 
necessary. It is apparent from the precede 
ing question,taken out of the interrogatories 
in the previous suit, that the answer 
given by the appellant firm merely stated 
an existing fact, namely, that there was 


‘such an entry in the firm’s account-books. 


The’ learned Counsel for the respondents 
has laid stress on the word “is” (ha? in the 
original) and wished to read into that word 


‘an acknowledgment of present liability. In 
"my opinion, that would be a straining of 


the language. Each case of this kind 


‘must be examined on its own merits and 
itis wrong, I maintain,’ to infer from the 


language of the answer that an acknowledg- 
ment of an existing liability was made at 
the time when the answer was given to 
On this ground, there- 
fore, the appeal should succeed. 

It was then urged ‘on behalf of the res- 
pondents that, since Art. 89 of the Sche- 


‘dule to the Limitation Act .applies, the 
‘terminus a quo for limitation should be the 


date of the death of Sohan Singh, at which 
time the plaintiff Gulzara Singh was (and 
he still is) a minor; Gulzara Singh accord- 
ingly, so the argument runs, is pretected by 
the provisions of s.6 of the aforesaid Act. 
Leaving aside the question whether Gulzara 
Singh has, or ought to have claimed exemp- 
tion under O. VII, r. 6, Civil Procedure 
Code, itis, i think,clear that the argument is 
no less specious than faulty. The agency did 
not terminate on the death of Sohan Singh 
whenever that occurred. The agency termi- 
nated, gua this item now claimed, when the 
transaction relating thereto was completed. 
The transaction was completed and a credit 
entry made on ‘6th October, 1920, and it is 
apparent, therefore, that the provisions of 
s. 6 of the Act do not help the respondents 
in the slightest degree. 

It is unnecessary to decide the further 


‘questions whether Gulzara Singh did pro- 


perly elaim exemption and whether the plea : 
of exemption should be allowed or not, for 
in either case the decision of the appeal 
rests on what has been said in the preceding 
paragraphs. 

I accept the appeal and dismiss the 
plaintiffs’ suit with costs throughout. 

A Appeal allowed, 
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LAHORE HIGH COURT. 
SEcoND CiviL APPEAL No. 1500 oF 1928. 
April 11,1929. 

Present:—Mr. Justice Johnstone. 
" Musammat FATIMA AND ANOTHER— 
| APPELLANTS 
versus 
SHARFU AND oTHERS—PLAINTIFFS 
AND DRFENDANTSE— RESPONDENT. 

Registration Act (XVI of 1908), ss. 17, 49—Agree- 
ment providing that property shallgoto reversioners 
on death or remarriage of daughter, whether com- 
pulsorily registrable—Construction of Act— Benefit 
of doubt. 
A bere an agreement between a daughter to 
whom her mother had madea gift, and the rever- 
sioners provided (2) that after the daughter's death 
the property would go-to the reversioners and 
' (ii) that even if the daughter remarried the pro- 
perty would go to them: l 
.. Held that the agreement was not compulsorily 

registrable, as the first part of the agreement was 
of a testamentary character and the second merely 
provided for a possibility. 

Imam Bakhsh Khan v. Karim Shah (1), Sansar 
Singh v. Tiloka (2), Ram Das v. Nadir Shah (3) and 
Indar Singh v. Munshi (4), relied on. 

Where there is any doubt as to whether a docu- 
ment is compulsorily registrable or not, the benefit 
'of the doubt must be given to the person who 
. Seeks to have the document admitted in ¡evidence 
sincethe Registration Act is a disabling Act and 
must be strictly construed. . 

Mr. Muhammad Amin, for the Appel- 
lante. .— i 

Mr. Niaz Muhammad, 


dents. 


JUDGMENT.—Àn Aram of the Jul- 
lundur District named Muhammadi died, 
‘leaving a widow and a daughter. The 
widow afterw:rd:s gifted: the — deceased's 
land to her dsughter. Some reversioners 
prepared to sue but an agreement’ was 
reached between them and the daughter. 
. The agreement falls into two paris: (a) 
“that after the daughter's death the land 
would go, one-half to Sbarfuddin (one of 
the plaintiffs) and the other halt to Pir 
‘Bakhsh and Nizam Din, whom the daugh- 
ter bas afterwards married; and (b) that, 
‘if the daughter remarried, (she was a 
divorcee at the time), the land would go 
` to the three persons named, The widow, 
' it should be noted, has recently died. The 
daughter then married Nizam Din and 
‘the plaintiffs, Sharfuddin and his brother, 
sued for possession of half the land left 


for the Respon- 


“by Muhammadi. The first Court dismissed . 


the suit, which was, however, decreed by 
the learned District Judge on the basis of 
the agreement. 


Only three points have been argued in . 


tbe appeal before me. It was urged, in 
the first place, that the plaintiffs did not 
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rely on the agreement in their. plaint, but 
the plaint clearly shows to the contrary 
and the contention is not seriously press- 
ed. The next argument was that the agree- 
ment gave to Sharfuddin only the right 
to sue. .On this matter there was no issue 
in the trial Court; the objection was,not 
argued before the lower Appellate Court; 
the grounds of the present appeal make 
no reference to this objection. Apart from 
these facts, the point is really immaterial 
qua the defendants. 

The third and most important point is 
that the agreement is inadmissible in evi- 
dence because it.was not registered. Now, 
the first part of the agreement wasof a 
testamentary character and pro tanto did 
not require registration. The second part 
merely provides for a possibility, îi e, the 
The learned 
Counsel for the defendants-appellants relied 
on certain authorities dealing with the 
relinquishment of rights in immoveable pro- 
perty, and they do not appear to ma to 
be in point, On the other hand, there are . 
several rulings in direct support of the 
respondents’ view. The first of these is 
Imam Bakhsh Khan v. Karim Shah (1) 
where there was a majority decision ofa 
Full Bench and that was followed in 
Sansar Singh v. Tiloka (2). A case of a 
similar nature was decided in Ram Das 
v. Nadir Shah (3). and Indar Singh v. 
Munshi (4) also helps the respondents. I 
observe that the correctness of these deci- 
sions is doubted in  Rustomji's Law 
Registration, but the authorities of this 
Court are mostly in the respondents' favour 
and I am bound to follow them as against 
theopposite view. In euch cases, too, any 
doubt that arises should be given to the 
benefit of the person who seeks to have 
the document admitted, since the Act is a 
disabling Act and must be strictly constru- 
ed. I consider that in the present case 
the agreement did not require registra- 
tion. The suggestion that the agreement 
was without consideration has never been 
urged before this and has no force, — 

The appeal is dismissed with costs. 

A Appeal dismissed, 

(1) 16 P. R. 1895, 

2)51 P. R. 1898. | 

g 69 Ind. Oas 608, 1 Lah. 

(4) 56 Ind. Cas, 272; 1 Lah. 124; 
Lah, L. J. 301. i 


L. J. 79. 
4; 134- P. L, R. 1920; 4 
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, NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT: 
O1vit Revision No. 431 or 1929, - 
January 31, 1930. - | 
Present: —Mr. Mohiuddin, A. J. C. 
CHAGANLALC-—APPLICANT 
'. versus 
Musammat DHANIA—NON-APPLICANT. 
Civil Procedure Code (Act V of 1908), O. XXIII Pal 
—Order permitting withdrawaliof suit without notice 
to defendant, legality of —Revision. 
-Amex parte order under O. XXIII,r.l,ofthe Civil 
Procedure Code allowing withdrawal of asuit with 


liberty to bring a fresh one, passed without giving 
an opportunity to the defendant to contest the appli- 


ecation for withdrawal is illegal and liable to be set 


aside by the Court of Revision. 
Rajendra Lal Sur v. Atal Bihari Sur (1), followed 
. Application for revision of an order of 
the Sub-Judge, Second Olass, Hoshangabad, 
dated the 27th June, 1929, in Oivil Suit No. 
240 of 1928, l 
Mr, J. Sen, for the Applicant. 


“ORDER,— This is an. application under 
8. 115, Civil Procedure Oode, filed by 
Chaganlal, who was a defendant in Civil 
Buit No. .240 of 1928, against the order 
dated 27th June, 1929, passed by Mr. Abdul 
` Latif Khan, Sub-Judge, Hoshangabad. In 
this case, the plaintif filed an application 
on 27th June, 1929, under O. XXIII, r. l, 
Oivil Proceaure Code, for permission to 
withdraw the suit, with liberty to institute 
& fresh suit in respect of the subject-matter 
of the suit, and the Oourt granted the 
necessary permission, though the defen- 
dants were absent on-that date and had no 
notice of the said application. It is now 
contended that the ex parte order, which 


: was'passed without giving an opportunity 


to.the applicant to contest the application 
for withdrawal, is wrong and ought to be 
LÁ aside, and reliance is placed on Rajen. 


ra Lal Sur v. Atal Bihari Sur (1) in which | 


case, under similar circumstances, a Divi- 
sional Bench of the Calcutta High Oourt, 


held. that the plaintiff's application ought: 


to have been heard in the presence of all 
the parties concerned. I am in respectful 
agreement with the view expressed in 
Rajendra Lal Sur v. Atal Bihari Sur (1) and 
set aside the order passed on 27th June, 1929, 
and remit the case to the Court. below in 
order that the application of the plaintiff 
may be heard in the presence of all the 
parties concerned. The non-applicant did 
not put in an appearance in this Court 
and, therefore, 1 do not pass any order 
‘about costs incurred in this Court. 

G.R.D - Case. remanded. 
(1) 89. Ind. Cas. 969; 44 0,404; 250. L, J. 409. 
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' NAGPUR JUDICIAL COMMIS-: ` 


SIONER'S COURT. 
SkooNp Civi, APPEAL No. 296 cr 1928... 
January 13,1930.» ` 
Present :—Mr. Macnair, A, J.O. 
-= sRAGHUBAR-—APPELLANT 
versus : 
HUKUMOHAND - RESPONDENT. ` 

C. P. Land Revenue-Aet (IT of-1917), ss. 2 (7); 188—r. 
Lambardar ceasing to be proprietor,. whether can .sue 
for rent, | ; 

A lambardar is entitled to maintain a suit for arrears’ 
of rent against a tenant, even though: he has ceased.to' 
be a proprietor ofthe village. 

Ramkrishna Puri v. Tamba (1), not-followed.. 

Raoji.v, Gangaba (2), referred to. AT 

Second appeal against a decree of the 
Additional District Judge, Damoh,.dated the 
lst March,1928, in Oivil Appeal No, 42 of 
1927. l | i 
. Messrs. M. R. Bobde and K. V...Deoska, for 
the Appellant. : 

Mr. P. S. Kotval, for the Respondent. 


JUDGMENT.—The subject of dis- 
pute is an absolute occupancy holding 
which was subject to a mortgage. In 
1920 Mulchand, the recorded lambardar,: 
sued the tenants for arrears of rent: The 
holding was brought to sale and was pur- 
chased by the plaintiff on 26th September, 
1932. The plaintiff 18 the son of Mulchand, 
and after Mulehand's death obtained execu-. 
tion -of the decree for rent, “but it: does 
not appear material that he was the decree- 
holder as well as the auction-purchaser, 
The plaintiff obtained possession in.-1924, 
After this the rights of the tenants . were 
put tosale in execution of & decree passed. 
onethe mortgage. The defendant  pur- 
chased these rights on 29th April, 1925, and 
obtained possession. The plaiatiffs suit 
was dismissed by the trial Oourt. It was 
beld that by an award in the year 1919 
Mulchand lost his rights in the village 
and, therefore, ceased to be thelambardar; 
he had then no right tosue the tenants 
for rent, and the mortgagees who. were not 
impleaded were entitled to disregard the 
suit for rent and the sale inexecution of the 
decree passed in that suit. 

In first appeal it was held that, although 
bya partition effected in 1919 Mulchand 
lost his right to a share in the village, 
the family property was not then divided 
by metes and bounds, nor were the mem- 
bers of the family placed in separate pos- 
session of the shares allotted to them. 
The village.share, then, did not pass irom 


'Mulehand's- possession, and Mulchand could 
mot be treated as a trespasser while he 


remained in possession, He, thetefore, cons 
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tinued to be lambardar and could main- 
tain the rent suit. The learned Judge 
added that, even if Mulchand was no longer 
a proprietor of the village, he continued 
to be the lumbardar until his death. The 
plaintiff was given a decree for possession 
of the holding. a 

On the first four grounds ofthe second 
appeal itis urged that Mulchand lost: his 
rights in the village on Sth August, 1919, 
and was, therefore, no longer the lambardar 
the mortgagees, then, who were not im- 
pleaded in the suit for rent could disregard 
this suit and the consequent sale. Section 
2 (6) of the C. P. Land Revenue Aet of 


1917 defines a lambardar as the proprietor: 


of a mahal appointed to discharge the 
duties imposed on a lambardar by this Act; 
and it is argued that a person, who has 
been appointed to discharge the duties 
imposed ona lambardar but has subsequ- 
ently ceased to be a proprietor, dces not 
come under thie definition. Reliance is 


placed on Ramkrishna Puri v. Tanba Ql). 


The facts which were considered in that 
case were these:—Jasodabai: was the lam- 
bardar ofa mahal, the mahal was parti- 
tioned and Jasodabai subsequently ac- 
cepted a person as 
one of the pattis. It was held that, as 
Jasodabai. was never appointed lambardar 
of Tanba's patti after it came into exist- 
ence and the unit for appointment of a 
lambardar after the division of the mahal 
was a patit, she could exercise no powers 
in the patti. The learned Additional Judi- 
cial Commissioner remarked :— 

. “But she never was appointed and neyer 
could be appointed lambardar of a patit 
in which she had no share. Her appoint- 
ment as lambardar came to an end as far 
as Tanba’s patti was concerned by her 
ceasing to have any interest in it, just as 
much as her appointment 88 lambardar 
of the mahal would have come to an end 
if she had sold her share in it.” 

The statement regarding the consequen- 
ces ofa sale of Jasodabai’s share is clearly 
an obiter dictum. | 

In Raojiv. Gangabai (2) Findlay, J. C. 
‘held that until a plaintiffs appointment 
as lambardar is upset he must, when in 
‘possession of a share, be presumed to have 
all the powers of a lambardar. Counsel 
have not been able to refer me to any 
other judgment in which the question was 


i (1) 71 Ind, Cas. 177,19 N. LR. 59atp. 63; AL R. 
1993 Nag. 153; 6 N. L. J. 85, 

a ind Cas, 527; 11 N. D J. 1; A. T. R 1028 Nag, 
Pt "TW, r 
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tenant of a holding in > 


considered, and- I have-not beer able 
to trace any revenue ruling on the 
point. l : 

In my opinion the definition of lambar- 
dar may inelude a person who has been 
appointed a lambardar and has gubsequ- 
ently ceased to be a proprietor of a mahal, 
The intention of the Act is 
the Revenue Authorities should appoint 2 
lambardar to discharge the duties of the 
post and that it should not be open to 
the Civil Courts to raise the question whe- 
ther or notthe person 
reality, the lambardar. 
Act provides for 


Section 187 of the 


by the Revenue Authorities: it is nowhere 
stated that the :person appointed ceases 
during hie life to be lambardar before he is 
temoved. If the lambardar loses his rights 
in the village he should ask that another 
person should be appointed ora proprietor 
should apply for his removal. Until action 
is taken‘on such an application he is still 
bound to discharge theduties imposed on a 
lambardar and remains in enjoyment of the 


123.1, 0. 1980. ` 


clearly that 


appointed was, in 


the appointment of a 
ambardar; s. 189 provides for his removal 


r 


privileges. It would be highly inconvenient , 
that the question whether ornot the recorded ' 


lambardar continued to occupy the post. 


should depend on & decision of & Civil 
Court on the point—possibly 4 difficult 
point—whether or not the recorded lambar- 
dar had lost allinterest in the village. 

No serious inconvenience appears in- 
volved in a proprietor continuing to be 
lambardar until an application is decided 
after he has sold his interest. He would con- 
tinue to be lambardar if he retained & 


single pie of hissbare, and in either case" 


his acts as lambardar would be binding on 
the co-sharers only if they were done in 
good faith. Section 220 (p) takes away the 
jurisdiction of the Civil Oourts regarding 
any claim in connection with the office of 
lambardar Itisadmitted before me that 


-the QOivil Courts cannot hold that the 
recorded lambardar is not a lambardar on. 


the ground that he was not, when appointed, 
a proprietor of the village. it should bea 
matter for the Revenue Court -to decide 
whether the recoraed lambardar has ceased 
to bea lambardar. The question whether 
he ceased to bea proprietoris decided by 
Revenue Courts when an application for 
removal of a lambardar is entertained: but a 
person who has ceased to bea proprietor is 
removed from the office of lambardar and is 
not declared to have ceased to be alambardar 
ZA the date on which he losthis proprietor- 
8 1p. i g £c 
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in my opinion, therefore, Mulchand who 
was à proprietor and was appointed lambar- 
dar continued to belambardar even after he 
ceased to bea proprietor. He had, then, & 
right to sue the tenants for rent, and the 
holding was liable to sale for the satisfac- 
tiqn of the rent,a first charge thereon, in 
execution of the decree obtained (s. 9 (1) of 
the C. P. Tenancy Act I of 1920). 

It is urged that after Mulchand’s death 
his son, who was not appointed a lambardar, 
had no right to execute the decree. This 
point was not raised at the trial. As the 

learned Additional District Judge says, the 

"right of the plaintiff to execute the decree 
was impeached only on the ground that his 
father Mulchand had no right to sue for rent 
in Suit No. 7 of 1920. The question cannot 
now be considered. There does not appear 
to.be an express admission that Mulchand’s 
son was not appointed lambardar. 

The other grounds of appeal are not press: 
ed. The fact that the plaintiff executed the 
decree in the rent suit is not material. His 
claim is based on the fact that he is an 
auction-purchaser, The fact that Mulchand 

-and his son, the plaintiff, continued in 
possession of ashare in the pattiis only 


material in so far as it negatives the idea ' 


that there was any fraud connected with 
the institution and prosecution of the suit 
for rent. The appeal fails and is dismissed. 
Costs on the appellant. 


. G. RD, Appeal dismissed, 


, NAGPUR JUDICIAL COMMIS- 
9 SIONER'S COURT, 
. SECOND CiviL APPEAL No. 111- B or 1925. 
January 2, 1930. 
Present :— Mr. Jackson, A. J. O. 
YASHODA-—APPELLANT 
versus 
.* BHAMJI íANDOoTHEBRS— REsPoNpENTS, 
Hindu Law—Alienation by widow for debts not 
‘due, whether for legal necessity. 
In the case of an alienation by a limited owner 
it is not necessary -for the existence of pressure 
‘on the estate that the time for payment of the debts 
must haveactually arrived. 
An aliénation by a Hindu widow for making 
comprehensive arrangement for-liguidating her 
debts cannot be impeached for want of legal 
necessity, merely because there was no immediate 
` necessity to pay off some of the debts. 
Hanamgowda v. Irgowda (1) and Ramkishore v, 
, Baijnath (2), distinguished. 
` Ramsumran Prasad v. Shyam Kumari (7), followed, 
z Shankar Sakat v. Bichu Ram (5), referred to, - 


& 


YASHODA Y. BERARI, .. 


898. 
Second appeal against a decree of the 
First. Additional District Judge, Akola, in 
Oivil Appeal No. 229 of 1923, dated the z3rd 
December, 1924, "RS ' | 
Messrs. D. W. Kathaley and: V. N. Bapat, 
for the Appellant. 
, Messrs V. Bose, M. R. Bobde, M. B. Niyogi, 
M. B. Kinkhede, R.B.,and S. T. Bhave, 
for the Respondents. l 
JUDGMENT. —The question for deci- 
sion in this” appeal relates to the validity of 
a sale by a Hindu widow. Four fields, to 
which she succeeded on the death of her 
husband, Vinayak, on sth May, 1896, were 
sold by Musammat Umabai for Rs. 1,300 on 
16th March,1901, to one Trimbak Motiram 
Jaitmal. The property. was again trans- 
ferred by Trimbak Motiram and the present 
appeal arises out of a suit brought by a 
daughter of Vinayak and Umabai against 
the subsequent transferees of two of the 
fields to have the sale declared invalid and 
for possession. A similar suit was brought 
against the subsequent transferees of the 
other two fields and Second Appeal No. 
262 B of 1928 arises out of that suit. 
Both the lower Courts have found that 


the sale was for legal necessity to the extent 


of Rs. 1,117-0-6, and the lower Appellate 
Court has dismissed the plaintiff's suit 
but ordered the transferees to pay a sum -of 


money on account of the portion of the: 


consideration that-has been found not to be 
for legal necessity. 


Considering that the sale by Umabai took 
place in 1901 and that the defendants were: 


not parties to that transaction, it was not to 
baexpected that they could produce very 
clear and cogent evidence as to the purposes 
for which the sale was effected. Bearing 
the circumstances in mind, I consider that 
the lower Oourts have rightly come tothe 
conclusion that the evidence adduced to 
prove that the sale was effected to statisfy 
debts incurred by the deceased Vinayak and’ 
for the marriage of the plaintiff, by Umabai 
was sufficient. That evidence has been 
discussed in detail by both the lower 
Courts and I do not propose in second 
appeal to question their findings of fact. 

One small point has been raised as regards. 
the lower Appellate Court's finding and that 
is that a sum of Rs, 27-120 has been taken 
into consideration twice over, I do not 
find that this is the case; and, in any case, 
it would only reduce the amount found foe 
legal necessity by an inconsiderable sum 
and would in no way invalidate the 
sale, i 


Another point raised is that the purchagg. : 


900 "EN 
price was- inadequate. It is pointed out that 
four years later the purchatér sold the fiélds 
for Rs. 2,300: The point does not appear to 
have been raised before the lower Courts, 
and there ie, consequently, nothing on 
record to show why the price increased so 
much between 1901 and 1905. It does not 


follow from the increase that the price paid: 


in-1901 was inadequate at the time, and I 
cannot proceed on the basis that ib was. 
The main argument against there being 
legal necessity for the sale is that there was 
no pressure on the estate at the time when 
the sale was effected. Some tQ per cent. 
of the amount found to have been required 
for legal necessity was due in respect of 
three mortgages executed on 22nd‘ April, 

1899, 24th March; 1901 and 20th February, 
1901. The amount due on the earliest of 
these mortgages did not become payable 
until 23rd April, 1901, i.e. a monthfafter the 
sale was effected, and those due on the 
other two not until a year or more later. It 
is argued that, as at the date of the sale 
there was no necessity for payment of any 
of the mortgage-debts there was no legal 
necessity for the sale. 

“This view appears to find. some support 
in Hanamgowda v. Irgowda (1), where a gale, 
ostensibly for satis faction of a mortgage 
debt not .payable for another two years, 
was held to be without legal necessity, and 
in Ram Kishore v. Baijnath (2) where the 
mortgage to be redeemed had.7 yhars to 
run. But both these cases are distinguish- 
able from the present case in which the 
largest of the mortgage debts was to become 
payable within a very short time after 
the sale by Umabai. It wastheld in Venkajt 
Shridhar v. Vishnu Babaji Beri +3) that a 
Hindu widow must be ‘allowed a reasonable 
latitude in the exercise of her powers of 
alienation, and it seems to me that Umabai 
-was right in providing before hand fer 
payment of the debt shortly to become due 
and that she cannot be blamed for 
making at the sime time 8 comprehensive 
arrangement for the settlement of all the 
mortgage-debts on the property, even 
though two of them did not require to be 

aid for a year or 80. | | 


Tt does not, in fact, seem to me to be 


correct to-hold, as a general proposition, that. 


' $t ig necessary for the existence of pressure 
Gn the estate that the time for payment 


(1) 84 Ind. Oas 374; 48 Bí 654; 26° Bom L., R. 829; 
A- LR. 1925Bom 9. - 
, (2) 113 Ind Cas. 410; 3 Luck. 598; 5 O. W. N. 399; 
- dA: L R. 1928 Gadi 287; Ind. Rul. (1929) Oudh 89. — 
(3) 18 B, 584, l ) 
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must. actually have arrived. I have been 
referred to a decision of my 
Nagraj vw. 
Shankar Sahai v. Bichu | Ram (5) 
in holding that any act for which the charac: 
ter of*]legal'necessity" or of “ benefit to 


own "in" 
Ganpat (4) in wbich * I followed - 


the estate " can be claimed must be an act of- 


a defensive nature. But it does not follow 


that an act is not ofa defensive nature . 
which is done for the purpose of satisfying a. 


debt that is nov immediately payable. It 
has been held in Upendra Nath Bose v. 
Bindeshri Prosad (6) that the existence of 


legal necessity in the narrow sense of actual ` 


pressure on the estate is not the only test, 
and their Lordships of the Privy Oouncil in’ 
Ramsumran Prasad v. Shyam Kumari (7): 
have laid down that necessity does not 
mean actual compulsion, but the kind: of 
pressure which the law recognizes 88 
serious and sufficient. 
to me to support the view that I have stated 
above that, though none- of the mortgage 
debts had become payable at the time of 
the sale, yet Umabai was justified, seeing 
that one of them was to be paid in some 


weeks, in obtaining the money to pay it ^ 
and providing at the same time for pay- 


These rulings seem ' 


ment of the other debts also. In my opin- . 


jon, the lower Courts are correct in holding 
that the eale was a valid one. In view of 
this decision it is unnecessary for me to 
consider what the rights of the defendants 
would be as regards compensation’ if the 
sale were invalid. ` 

Oertain cross objections have been filed 
by the respondents Nos. 1 to 3 on zith 
March, 1926. They were served with notice 


of the appeal on 26th October, 1925, so that * . 


the cross objections were filed 4 months 
late. “I hs ve been asked to exient time but 
there is no good ground for ooingso. b 

reason given for failure to file the crcse- 
objections in time is that the responcents 
were ignorant of the fact that the lower 


: Appellate Court's juo gment’ contained find- 


ings unfavourable to them and did not come 
to know it until they consulted Counsel. 
This is obviously mere negligence on their 
M 9] Ind. Cas, 669; Ind. x ; $ : 
10 Bu Og aa 00) Yn th 
: 86.Ind. Cas. 769; 47 A. 381; 23 A, L.J. 204; L 
RAGA. 214 Civ ; A. IR. 1925 All. 333. , an 
(6) 32 Ind. Cas. 468; 20 O. W. N. 210; 22.0. L. J. 
9 


452. 
(7) 

P. L. T. 749; A.I. R. 1922 P. C. 356; 16 L. W. 956; 21 
.L. ju NG EE A C. W. N 269;37 

.Lh:J. 356:44 M, L..J. 751; 25 Bom, L. R, 094; 4 

J. A. 842 (0.0... ‘ oo ES ze RE : 


1 
e 


- 
Tu 


69 Ind. Cas: 71; 1 Pat. 741; 31 M. L. T. 200; 3 
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part and they are 


not entitled to any 
consideration. 4 


^. [dismiss both the appeal and the cross- 


objections with costs, 


G, R. D. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 


 : SIONER'S COURT. 


' ' "MiscELLANEOUS APPEAL No. 35 or 1929. 


January 3l, 930. 
" Present; —Mr. Macnair, A. J. C. 
SHEIKH KASAM-—APPELLANT 
versus 
 JOHARBI AND oTi(tE&8— RESPONDENTS; 


. Muhammadan Law—Dower--Non-payment of promt 
dower, whether bars suit for restitution of conjugal 


:rights—Practice—Precedents—Unauthorised rulings— 


‘Digest of Civil Rulings of C. P? 
Non-payment of prompt dower cannot be pleaded 


‘as a bar to a suit for restitution of conjugal rights, 


Eidan v. Mazhar Husain (1), referred to. 

Abdul Kadir v. Salima (2), Kunhi v. Moidin (3), 
Hamidunnessa Bibi v. Zohiruddin Sheik (4) and Baz 
Hansa v. Abdulla (5), followed 

A Judge ofa.Court subordinate. to that of the 


, Judicial Commissioner is not bound to follow, under 


8, 3 of the Law Reports Aet, a decision, which has 


-been, summarised in the publication entitled “A 


Digest of. the Civil Rulings of the Court of the Judi- 
cial Commissioner of the Central Provinces for the 


‘years 1862-1881" which, though prepared by the, Re- 


gistrar of the Judicial Oommissioner’s Court does 
not appear to have been published under the authori- 
ty of the Local Government. 


SHEIKH KASAM vt, JOHABBTI. 


An unreported decision of the Court ofthe Judi- - 


cial Commissioner should be treated with respect. by 
a Judge subordinate thereto and even if it is a 
single and isolated decision, he should. not differ 
from it, unless he is strongly of opinion that it is 
erroneous, but itis his duty to consider the point for 
himself and decide whether or not he should follow 
the decision. " 
Appeal against an orderof the Additional 


‘District Judge, Wardhs,in Oivil Appeal 


No. 81 of 1928, dated the 19th July, 1929. 

Mr. Abdul Razak, for the Appellant. 

Mr. W. R: Puranik, for the Respondents. 

ORDER.—The plaintiff appellant sued 
for restitution of conjugal rights. The 
trial Court held that the suit was maintain- 
able even if the plaintiff had refused to pay 
prompt dower. The lower Appellate 
Court considered itself bound to follow a 
decision of this High Court to the effect 
that, when dower is overdue and unpaid, 
the wife has a-right to refuse herself to her 
husband. A summary of. this decision 
appears in'/a publication, entitled “A 
Digest of the Oivil Rulings of the Court of 


‘the Judicial Commissioner of the Central 


. 4 
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Provinces forthe years 1862-1881", which 
was apparently prepared by the Registrar 
ofthis Court. There is nothing to show 
that it was published under -the, authority 
of the Loeal Government. In addition it 
merely contains summaries.of decisions 
and cannot be said to contain reports of 
decided cases. The learned Judge was 
wrong in holding that he was bound to 
follow the decision which must be con- 
sidered to be an unreported ruling; Under 
8. 3of the Law Reports Act, Act XVIII of 
1875, the Court could not treat.the find- 
ings as an authority. binding on it. 

The Judge of the lower Oourt should 
treat with respect an unreported decision 
of this Court. Even ifitisa,single and 
isolated decision he. should not differ from 
it unless-he is strongly of opinion that it 
is erroneous; but it is his duty to consider 
the point for himself and decide whether or 
not he should follow the decision. . 

A summary of Fidan v. Mazhar Husain 
(1) appears ünderneath.the summary ofthe 
decision of this ‘Court, .and' it may. be. in- 
ferred that the decision of this Court was 
influenced - by the Allahabad decision. 
The Allahabad deeieion has been overruled 
in Abdul Kadir v. Salima (2). . The. Indian 
Law Reports contain other decisions, which 
agree with the Allahabad Full. Beneh 
ruling, in Kunhi v. Moidin (3), Hamidun- 
nessa Bibi v. Zohiruddin Sheik (4) and Bai 
Hansa v. Abdulla (5). The respondent 
admits-that he is unable to eite any case 
in which a High Court in India in recent 
years has dissented from this view. I see 


` 


“no sufficient reason for dissenting from the 


‘the defendant 


* 


view taken by moet of the High Oourts in 
India. lean see no reason why a husband 
should not be entitled to conjugal rights 
until he had paid dower. Itis not the case 
that the dower is prompt in all marriages, 
and when it is prompt the result appears 


simply to be thatthe wife can insist on its ' 


payment. I, therefore hold that non-payment 
of dower. cannot be pleaded as a bar to. a 
guit for restitution of conjugal rights. The 
order of the lower Appellate Uourt remand- 
ing the case is, therefore, set: aside, That 
Court must decide the gother points raised 
in the appeal and must consider whether 
should receive another 
opportunity to examine herself. on com- 
mission. 


1) 1 A. 483. 
2) BA. 149; A. W. N. (1886) 53(F., Be), 
(3) 11 M. 327.. d 
(4)17 0.670. : 

(5) 30 B.122; 7 Bom. L, R.684. 
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` ` Coste in this Court will abide the result 
of the appeal, Counsel's fee Rs. 40. | 
l Order set aside: 


s G. R, D, 
l Case remanded. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
- SECOND O1VIL APPRAL No. 645 or 1928. 
pa March 18, 1930. 
Present:—Mr. Findlay, J. O. 
SHAIKH BUSSAIN— APPELLANT 
versus! . 
GREAT INDIAN PENINSULA 
RAILWA Y— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 80--Sutt 
against Secretary of ;State representing State-owned 
Railway—Notice under s. 80, necessity of—Ratlways 
Act (IX of 1890), s. 77. 

The necessity of a notice under s.80, Civil Proce- 
. dure Code, in the case of suits against the Secretary 
of State for India does not cease to exist merely 
because the suit is against the Secretary of State as 
representing a State-owned Railway. 

Bhagchand Dagdusa v. Secretary of State for India 
(2) and Hirachand Succaram v. G. I. P. Railway Com- 
pany (3), followed. 

Second appeal from a decree of the Addi- 


tional District Judge, Nagpur, dated the 


22nd August, 1928, in Civil Appeal No. 34 - 


of 1928. 
Mr. V R Dhoke, for the Appellant. 


Mr. W. B. Pendnarkar, for the Respond- . 


ent, 

JUDGMENT.—The present suit 
brought bg the plaintiff-appellant: agains 
ihe Great Indian Peninsula Railway, 
through the Secretary of State for India, 
has failed in limine in both the lower 
Courts on the ground that the plaintiff 
failed to comply with the mandatory provi- 
sion contained in's. 800f the Civil Procedure 
Code. Admittedly,. at the time the suit 
was filed, the G.I P. Railway had passed 
into the hands of Government. 
admittedly, the only notice, which the 
- plaintiffserved, was on the Agent of the 
G. I. P. Railway. i 

The. argument offered on behalf of the 
appellant in this Court is that, in view of 
the express provisions contained in the 
Specific Act, viz, the Indian Railways Act, 
. gs. 77 and 140, no notice under s. 80 of 
the Civil Procedure Code was necessary 
and ‘the requirements of the law were 
sufficiently complied with by serving the 
notice on the Agent of the Railway. I 


=- c 0. rft 


BHAIKH HUSSAIN v, G. Y. P. KY. 


Equally . 


` 193 I. C. 1930 


Indian Railway Co. (1) and it has been 
argued with some show of plausibility that, 
as the Agent dealt with the case and offered 
compensation, it should be presumed that 
the notice had been duly accepted as suffi- 
cient. I am wholly unable, however, io 
assume that the said decision has any 
applicability here... There the question was 
whether a notice served upon an officer 
deputed by the Company or by its Agent 
or Manager to receive such notice was 
sufficient or not. Here the position is 
entirely different. In my opinion, whatever 
the nature of the suit,a notice under s. 80 
of the Civil Procedure Oode is necessary 
in everysuit against the Secretary of State 
for India. Their Lordships of the Privy 
Oouncil have laid down this priuciple, in 
most emphatic terms, in Bhagchand Dag- 
dusa v, Secretary of State for India (2). 
I cannot, for one moment, accept the con- 
tention that s, 80 of the Civil Procedure 
Code must be deemed to be repealed or 
abrogated by ss. 77 and 140 of the Indian 
Railways Act. Section 77 isa very limited 
Bection obviously intended to give the 
Railway Company an opportunity of settling 
certain stated monetary claims without 
being compelled to gointo the Civil Courte, 
Section 80 of the Oivil Procedure Code 
is a much more general provision, and 1 
know .of no authority at all for the view 
that it can be, or has been, superseded in 
the way suggested. In Bhagchand Dag- 
dusa v. Secretary of State. for India (2), 


- quoted above, their Lordships of the Privy 


Council observed as follows :— 


“The Act, albeit a Procedure Oode,must be 
read in accordance with the natural mean- 
ing of its words. Section 80 is express, 
explicit and mandatory, and it admits of 
no implications or exceptions ......... To 
argue, as the appellants did, that the 
plaintifis had aright urgently calling for 
a remedy, while s .80 is mere procedure, 
is fallacious, for e. 80 imposes a statutory 
and unqualified obligations upon the 
Court.” 

It may be the case that compliance with 
s. 80 of the Civil Procedure Code may, in 
a particular case, be sufficient without a 
compliance, in the case of a suit against 


(1) 69 Ind. Cas, 59; 45 M. 135; 14 L. W. 684; 30 M. 
L. j.112;: 42M. L.J.202; A. I. R. 1922 Mad. 362; 
(1921) M. W. N. 878 (F. B.). 

(2) 104 Ind. Cas 257; 51 B. 725; 53M. L. J. 81; A. 
I R 1927 P. O 176; 25 A. L. J. 641; 29 Bom. L. R. 
1297. (1927) M. W. N.561; 46 C.L. J. 76; 1Luck. Cas, 


` 991; 32 O. W. N.61; 26 L. W, 809; 54 I-A. 338 
0). | | 


the decision in Mahadeva Aiyar v. South (P.O 
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a Government Railway, with s. 77 of the. 


Indian Railways Act, but the converse pro- 
position obviously does not hold and there 
is no ground whatever for supposing that 
the necessity for notice under s. 80 of the 
-Qivil Procedure Oode ceases to exist merely 
because the suit: is against the Secretary 
of State as representing a State-owned 
Railway. The matter has been fully con- 
sidered by Patkar-and Baker, JJ., in 
Hirachand Suecaram v G I. P. Railway 
Company (3), and I am in full concurrence 
with the reasoning of the two learned 
Judges in the matter. 

I concur with both the lower Courts, 
therefore, that the present suit was not 
maintainable for the reasons stated above. 
The appeal is accordingly dismissed. The 
appellant must bear the respondent's costs. 
e in the lower Courts as already order- 
ed. 

'G. R.D. Appeal dismissed. 


(3)113 Ind. Cas. $11; 52 B. 548; 30 Bom. L. R.970; 
A. I. R. 1928 Bom, 421; Ind, Rul. (1929) Bom, 143. 


NAGPUR JUDICIAL COMMIS. | 
SIONER’S COURT. 

Frest Civit. AePEaL No. 6 B or 1929, 
December 7, 1929. 
Present:—Mr. Jackson, A. J. O., 

_and Mr. Mohiuddin, A. J. O. 
K. L. NIYOGI anp Co.— APPELLANT 
: [versus 
DISTRIOT COUNCIL, BULDANA— 


RESPONDENT. 

C. P. Local Self-Government Act (IV of 1920), s. 
73—Suit against Municipality for breach of contract 
—S. 73, whether applicable—N otice, whether necessary 
—Limitation. : 

The words “anything done or purporting to be 
done underthe Act or anyrule or by-law made under 
it" in s. 73 ofthe O.P. Local Self-Government Act 
as applied to Berar must be interpreted as relating 
only toan act done or purporting to be done in direct 
execution of the Act or of a rule or by-law, and breach 
of a duty imposed, or exercise of a power conferred, 
by acontract,is not suchan aet. [p. 605, cols & 1 2. | 

Mayandi v. McQuhae (2), Trustees of the Harbour, 
Madras v. Best & Co. (3) and Ambika Churn Mozum- 
dar v. Satish Chunder Sen (6), followed. l 

Abdul Wahid v. Municipal Board, Allahabad (9), 
distinguished. 

Baban Hemraj v. City Municipality, Poona (10), 
dissented from. : 

First appeal against a decreein the Court 
of the Additional District Judge, Kham- 


gaon, dated the,27th October, 1928, in Civil 


* *Suit No: 15 of 1927. 
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Mr. D. N, Chaudhary, R. B., for the Appel» : 
ant. 
Messrs. A. V. Khare, and W, Bs Pendhar-: 
kar, tor the Respondent. 
JUDGMENT.—The plaintiff in this. 
case had taken & contract from the District 
Counéil, Buldana, for the construction of a, 
road and of inspection bungalows. He has 
now sued the District Council for damages 
on the. plea that the Council illegally- 
terminated the contract on 9th April, 1927. 
OnSth October, 1927, the plaintiff served the 
Gouncil with a notice under 8. 73 of the 
C. P. Local Self-Government Act and on 
10th December, 1927, he instituted thissuit. 
Section 73 (1) of the Local Self Govern- 
ment Act provides that no suit shall be 
instituted against any Oouncil for anything 
done or purporting to be done under the Act 
or any rulejor by-law made under it, until the 
expiration of two months next after notice 
in writing has been delivered at the office 
ofthe Council. Section 73 (2) provides that 
every such suit, unless itis a suit for the. 
recovery of immoveable property or for a 
declaration of title thereto, shall be dismiss- 
ed unless itis instituted within six months 
from the date of the cause of action. The 
lower Court has dismissed the plaintiff's 
guit because it has been instituted more 
than six months after the cause of action. 
1t was pleaded on behalf of the plaintifi that 
under-s. 15 (2) of the Limitation Act he was 
entitled to exclude the period of notice in 
computing the period of Limitation, but 
the lower Court has held thats. 15 (2) is not 
applicable to the present case, ^ 
A different plea is taken in appeal, name- 
ly, that s. 73 of the Local Self-Government 
Act has no application in the present case 
and that, consequently, there is the ordinary 
period of limitation for a suit of this nature 
three years. An objection has been taken to 
this plea being raised for the first time in 
appeal, Reference was made to Nathu 
Piraji v. Umedmal (1) in which it is declar- 
ed that the Courts should check the ten- 
dency of defeated litigants to evade their 
defeat by devising a new case and thatit is 
not open to the Courts of appeal to expose 
a party after he has obtained his decree to 
the brunt of a new attack, of which he had 
never had any notice during the hearing of 
the suit. Here, however, there is no new 
case set up and there is no new attack; all 
that is contended for on behalf of the appel- 
lant is that, in the lower Court, the Oourt 
and the parties misconceived the law of 


(1) 1 Ind. Cas. 486; 10 Bom. Lr. Ri ^08; 33-B. 35, 


* $ v 


"ue 


District Councii. We consider thet there is 
no force in'the preliminary objection: 

_ It is argued on behalf of the plaintiff that 
5:73 ofthe Local Sélf- Government Act has 


no application to suits based on contract, 


as in such cages the suit; cannot besaid to 
have been instituted against the Oouncil for 
anything done or purporting to be done 
under the Actor any rule or by-law made 
under it:- The defendant takes the extreme 
attitude that all suits against a District 

Council; other than those excepted by sub- 
6. (4), are governed by s.-73; but that view 
is clearly wrong from the wording of the 
section; as it would make the words" for 
anything done or purporting to be done 
under the Act or any ruleor by-law made 
underit"superfluous, The argument that 
the exception made: by sub-s. (4) means 
that there can be no other exceptions’ to the 
Tules contained’ in the preceding sub se- 
tions, can be of no assistance in the present 
case, as the plaintiff is not pleading an 
‘exception to those rules: hè pleads that, as 
worded, they cannot apply to his suit, 

“A number of cases have been cited before 
us in which provisions similar tos. 73 in 
other local and special Acts have been 
interpreted in the way the plaintiff secks to 
‘interpret'thatsection. The earliest case cited 
is Mayandi v. McQuhae (2) in which it was 
.held that a suit on-a breach of contract was 
not governed by the provisions of s. 168 of 
“the Madras Towns Improvement Act, as it 
was not brought for ‘anything done under 
the Act. To similar effect are the decisions 
in Trustees of theHarbour v. Madras: Best < 
Co. (3) which was concerned with s. 87'of the 
Madras Harbour Trust Act, andin Muthya 
Chettiar v. The Secretary of State for India 
(4) which-was concerned with s. s? of the 
Madras Salt Act. In Maneklal Motilal v. 
Municipal Commissioner for the City of 

. Bombay (5) it has been held that s. 527 of 
"the Bombay Municipal Act of 1888 does 
not apply to claims arising out of contracts 
ór quasi contract and in Ambika Churn 
Mozumdar v. Satish Chunder Sen (6) that 
'8, 363 of the Bengal Municipal Act of 1884 
applies to suits based on tortious acis and 
not on any act arising upon a contractual or 
quasi contractual basie. 
. Two English decisions have been cited 


(2) 9 M. 124, 
. (3) 22 M. 524, 
(4) 31 M. 522, 
(5) 19 B. 407. e 
(6) 2-0. W.: N; 689; - 


p -K, T. NIYOGI & CO, V, DISTRIOI OCULCIL, FULDAMA, 
limitation-applicable .to suits against a. 


^83; 803. P. 1215 14°L. G, R. 130; 60 S. 2.74; 32 T. L 


123 J. ©, 1930 
before us, Sharpington v. Fulham Guardians 


(7) and Bradford Corporation v. Myers (8),. 


which considered the applicability of 8. 1 
ofthe Public Authorities Protection Act, 
1893, the material part of which runs as 
follows:— - 

“Where after the. commencement of thts 


Act any act, prosecution, or other proceeding: 


is commenced in the United Kingdom 
against any. person forany act done in 
pursuance. or execution, or intended exe- 
cution of any Act of Parliament, or of any 
public duty or authority, or in respect of any 
alleged neglect or default in the execution 
ofany such act, duty, or authority, the 
following provisions shall have-effect:— 

(a) The action, prosecution, or proceeding 
shall not lie or be instituted unless it is 
commenced within six months next after 
the act, neglect, or default complained of, 
or,in case of a continuance of injury or 
damage, within six. months next after the 
ceasing thereof... eee oL. 

‘ In thefirst of these casés. a contractor 
claimed damages for loss alleged to have 


been caused by negligence and frequent , 
changes of plans on the part of the defend» ` 


ants, and it was held-that the.claim was in 
respect of a private duty arising out of a 
contract, not for any negligence in perform- 
ing any statutory orpublic duty. In the 
second of the two’ cases ‘the Bradford 
Corporation had contracted to sell and 
deliver a ton.of coke to the plaintiff and, 
by the negligence. of their agent, the coke 
was shot through the plaintiff's shop 
window. Thé House of Lords held that, 
as the act complained of was not done in 
the direct execution of a statute or in the 
discharge of a public duty or the. exercise of 
a publie authority, the Public Authoritieg 
"Protection Act afforded no defence to the 


‘action. It would appear- from the: judg- 


‘ments delivered in that eaee that it is. not 


-Only suits based on contract that are ex- 
‘cluded from the operation. of s. 1 of the ' 


Public Authorities Protection Act; but it is 
clear from the authorities cited that at 
least suits based on contract are excluded 
from the operation of that section and other 


: provisions of a like nature and.similar word- 
ing. - 


‘Two decisions have been cited before us 


: ae taking a different view from the one we 
. have. etated above. The decision’ of the 


. (7) (1904) 2 Ch. 449; 52 W. R. 617; 73 L.-J. Oh. 777; 68 
J. P. 510: 20 T. L. R.- 643; 91L. T. 239. - 

(8): (1916) 1 A. O. 242; 85 L. J. K. B. 146; 114 L. T. 
R. 113 h e 


-— 
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Allahabad- High Court fin Abdul Wahid v. 
‘Municipal Board Allahabad (9) can be distin- 
guished on account of the decision of the 
wording of the section in the United Pro- 
vinces Municipalities Act which provides 
that no suit shall be instituted against a 
Board*in respect of an act done in ite official 
capacity, unless such action be commenced 
‘within six months next after the accrual of 
the cause of action. A section so worded 
has obviously a much wider application 
‘than thesection we are considering. The 
decision in Baban Hemraj v. City Munici- 
‘pasity, Poona (10) is directly against the view 
that we take, as the wording of s. 167 of the 
Bombay District Municipal Act, 1901, 
closely resembles that of s. 73 of the O.P. 
‘Local Self-Government Act. In that case 
it was held as. follows: “The Municipality 
had entered into that contract under the 
powers granted to it under s. 40 of the 
Bombay District Municipal Act. The 
Municipality claimed according to the terms 
of that contract to deduct a certain amount 
from the plaintiff's deposit for non-perform- 
ance of his contract. As the Municipality 
obtained their powers to enter into this 
contract fromthe Act, it follows that their 
powers to enforce the contract, according to 
the construction they. put upon it, must also 
be in pursuance of the Act, Therefore, any 
suit which the plaintiff might wish to bring 
under the contract would come within the 
provisions of s. 167 of the Bombay District 
Municipal Act.” A similar argument has 


been rejected in Mayandi v. McQuhae (2). 


in which the following passage occurs: 
“The contract was, doubtless, made by the 
‘Commissioners under the powers conferred 
‘by the. Act; but it does not follow from this 
algne that a breach, of the contract by non- 
payment of the balance due gives rise toa 
suit of the kind contemplated by s. 168, 
‘that is, a suit for a thing done under the Act. 
‘Actions brought’ within the meaning of 


defaults of a different description.” In 
‘view of the latter decision and of the other 
authorities already cited by us, we submit, 
with all respect. that the law has not been 
correctly expounded infBabanHemraj v. City 
Municipality, Poona (10). 

We consider that the words “anything 
done or purporting to be done under the 
-Act or any rule or by-law made under it" 
ing. 73 of the Local Self-Government Act 


9) 71 Ind. Cas. 1032; 21 A. L. J. 161; 9 O. & A. Li R. 
327; A. I. R. 1923 All. 267, 5 


(10) 64 Ind. Cas. 357; 46, B. 123; 23 Bom, L. R.88l; - 


.A.d. R. 1923 Bom. 380... 


$ 
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. must be interpreted .as- relating. only fo an 


act done or purporting to be done in direct 
execution of the Act or of a rule or .by-law, 
and that breach of ‘a duty imposed, or 


- exercise of a powef conferred, by 8. contract 


is not such an act. It has been. argued that 
the District Council, having terminated the. 
contract under the power given to them by 


para. 16 of the agreement executed -bythe . 
plaintiff. (Ex. D 9); which is in.a form 
-prescribed under 


8. 79 (1). (xxiii) of the 
Local Self-Government -Act, did .so -or 
purported.to do so under a.rule under the. 
Act; but the.argument is fallacious. The. 


- power to-terminate the contract is given by 
. the plaintiff, and that fact is not altered 


because he is required by rule, in. contract- 
ing, to give thai power... . eva y 
In view of our finding that s.. 73 does not 
apply to the present suit, the case must be : 
remanded for further trial. , 16 has . been 
argued on behalf of the defendant that only 
a part of.the suit should bé remanded on 
the ground that some of the claims: made by 
the plaintiff are not based on. the contract 
but on alleged tortious acts and that the suit 


"as regards such claims must be held to be 


covered by s. 73 and £0 time-barred. As 
we have already pointed out, s. 73 does. not 
necessarily apply to all cases which are not 
based on contract; but the point is immate- 
rial here. The plaintiff's cause of action is 
stated to be the illegal termination of his. 
contract by the District Council and’ it has 
been definitely stated before us that the. 
termination of the contract is the sole basis 
ofthe suit. As regards each particular 
claint for damages, the plaintiff, to succeed, 
must show that the loss on account of which 
the claim is made wa3 occasioned by the 
termination of the contract. If he fails to 
prove thisas regards any particular claim, 
then his suit, as far as that claim is concern- 
ed, fails, apart from any question of limita- 


ir tion 
this section are suits in respect of acts and . 


We set aside the decree of the lower 
Court and remand the.case under O. XLI, 
r. 23. The appellant will be granted a 
rafund of Court-fees, but, as he has succeed- 
ed in appealon a ground not taken by him 
in thelower Court, there will be no order 
as to other costs of this appeal. ! 

G: R, B. Case remanded. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sioonp C1vIL Appaat No, 525 or 1927, 
EJ January 29, 1930. 
Present:—Mr. Macnair, A. J. C. 
GANPAT— APPELLANT 
versus 
NARAYAN--RESPONDENT. 

‘C. P. Tenancy Act (I of 1920), s. 6— Absolute oc- 
cupancy holding— Widow allowing trespasser to remain 
in possession, . effect.of—Re-marriage ofj widow—Re- 
versioner, whether entitled to .sue for possession. 

If a Hindu widow allows transferees ;from herself 
or trespassers to remain in possession of an absolute 
occupancy holding during her life, the reversionerat 
her deathor on her remarriageis entitled to posses- 


sion of the holding. 
Laxman v. Bhulabaa (1), followed, 


Fakira v. Hari (2), 
v. Ramrao (4), referred to. 
Second appeal against a decree of the 
Additional District Judge, Wardhs, dated 
the 4th July, 1927, in Civil Appeal No. 8 of 
1927. i 

: Messrs. G. S. Lule and R, A. Mande, for the 
Appellant. l 

Messrs. M. B. Niyogi and T. J. Kedar, for 


the Respondent, 
JUDGMENT. —One Watya Mahar was 


. the absolute occupancy tenant of a field, 


-—- 


and on his death the tenancy devolved on 
his widow Musammat Ani, Ganpati the uncle 
of Watya purported to sell part of the 
field: to two persons Shankar Rao and 
Gangaram. He executed a registered sale- 
deed on the 4th day of February,1922. There 
is ‘a concurrent finding of fact that Ganpati 


was not the de facto guardian of Musammat ` 


Ani but claimed the landas his own and 
gold it in that capacity. In 1924 the lambar- 


dar brought a suit to eject Shankar Rao and 


Gangaram as trespassers. Itisclear from 
Ex.D-1, a copy of the appellate judgment 
in that suit, that thesuit succeeded on the 
ground that Ganpati did not sell thé holding 
on behalfof Musammat Ani and, therefore, 
the defendants were not transferees from a 
tenant but trespassers. During the pendency 
of this suit Musammat Ani re-married. 


- Ganpatiisthe next reversioner to Watya.’ 


Ganpati, within two years from the date of 
Musammat Ani's re-marriage, has brought 
the suit out of which this appeal arises 
against the lambardar for possession of the 
land from which the lambardar ejected 
ShankarRao and Gangaram. The trial Judge 
held that the adverse possession of Shankar 


. Rao and Gangaram for more than two 
years extinguished only the widow's interest 


and that the claim was not barred by time. 
He also fqund thatthe defendant coald not 
take advantage ofs.43 ofthe Transfer of 


GANPAT;U, NARAYAN. — 


ithu v. Mendri (3)and Bhura 


‘are not 


Property Act. The suit, therefore, succeeded: 
The Judge of first appeal disagreed with 
the trial Judge on both these points and 
dismissed the suit. The plaintiff has 
appealed to this Court, 

In Laxman v. Bhulabai (1) it hag -been 


. held by a Bench that a Hindu widow, who 


succeeds to an absolute occupancy holding, 
has not more extensive rights of transfer 
than those she would possess over other 
landed property. The decision in Fakirav, 
Hari (2), Vithu v, Mendri (3) and ‘Bhura v. 
Ramrao (4), that a transfer by a Hindu 
widow was not binding on the reversionérs, 
was approved. It follows that,if a Hindu 
widow allow transferees from herself or 
trespassers to remain in possession of & 
holding during her life, the reversioner at 
her deathis entitled to possession of the 
holding: it is not disputed that re-marriage 
of the widow has the same effect as her 
death. Shankar Rao and Gangaram were 
trespassers and the plaintiff became entitled 
to the holding whenMusammat,Ani re-marri- 
ed. His suit is filed within two years of 
that date. The defendant lambardar obtained 
possession of the holding at a date sub- 
sequent to the re-marriage. His suit is there- 
fore in time. 


Section 43 of the Transfer of Property 


Act gave Shankar Rao and Gangaram an 
option to claim that the sale should operate 
on the interest which Ganpati acquired at 
the death of Musammat Ani. The learned 
Judge of first appeal is wrong in stating 
that, because of the sale executed by Gan- 


pati, the interest which he subsequently. 


acquired passed instantly to Shankar Rao 
and Gangaram. Shankar Rao and Gangaram 
parties to this suit, it may 
be that they can hereafter  exer@ise 
the option and claim the suit land from the 
plaintiff, but the plaintif in thissuit hasa 
right to possession against the defendant, 
The fact, that the plaintiff was at the time 
he executed the sale-deed, a reversioner, is 
not important. The defendant obtained 
possession against the transferees because 
they had not purchased from the tenant 
but from a person without title. They were, 
so far as the original tenant was concerned, 
mere trespassers. Ganpati, then, must be 
considered to be a reversioner who has 
succeeded to rights in a holding over 
which trespassers had possession. It is urged 


(1) 123 Ind. Cas, 449; 20. N. L.R. 1; A. I. R.1930 
Nag 65 7 


(2) 6 ©. P. L. R.135. | 
(3) 4 Ind. Oas. 792; 5N. L. R, H2. 4 
(4) 17Ind. Cas, 366; 8 N.L.R.194, ^ ^" ^ *— 
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that the provisions of s. 115 of the sEvidence 
Act.estopped the plaintiff from asserting 
his title to the land. This was not urged in 
the lower Courts and it has not been shown 
that the defendant was induced to believe 
anythjng to be true or acted on such 
belief. | 

The appeal, therefore, succeeds. The 
decree of the trial Court is restored. Costa 
in all Courts will be borne by the defendant- 
respondent. 


G. R. D. Appeal allowed., 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First OVIL APPEAL No. 55 oF 1926. 

l Feburary 4, 1930. 
Present:—Mr. Jackson, A.J. O., and Mr. 
Mohiuddin, A J.O. 
RAMCHANDRA—PLAINTIFF—APPELLANT 
versus 
RAMBAI AND OTRERS— DEFENDANTS 

* — RESPONDENTS. 

Hindu Luw—Maharashtra Brahmins in C. P.— 
Migration from Bombay Presidency not  proved— 
Bombay School, whether . applicable—Evidence of 
migration—-Statement of deceased person, value of. 

The Bombay School of Hindu Law will not apply 
to the Maharashtra Brahmins in the Central Pro- 
vinces unlessit is proved that they migrated from 
the Bombay Presidency. In the absence of such 
proof they.will be governed by the Benares School of 
Hindu Law, which is the lex loci of those Provinces. 


[p. 909, col. 1.] 

A statement of adeceased person that he migrated 
from a particular place is not admissible in evidence 
as it does not come under s. 32 of the Evidence Act. 


[p. 910, col. 1 | 
First appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 
3lst¢March, 1926, in Civil Suit No. 7 of 
1923. 
Messrs. M. R. Bobde and D. W. Kathaley, 
for the Appellant. | 
Sir H. S. Gour and Messrs. M.B Kinkhede, 
R.B,A.D. Mande, W. R. Puranik .and 
* N, R Alekar, for the Respondents. 
-gUDGMENT.—The plaintif, Ram- 
chandra, is the maternal grandson of Bada- 
sheo Shirpurkar deceased. Gopal defendant 
No. 2, is Sadasheo's brother Ramabai, defend- 
ant No. 1 is Sadasheo's daughter and Savitri 
defendant No.3 is the widow of Sadasheo's 
son. The suit is for a declaration that the 
disposition of Sadasheo's estate by a parti- 
tion deed (Ex. 4 D-1) dated the 10th March, 
1910, isinvalid. The other defendants Nos. 
-‘4to 6 were parties to the deed; Govind 
Atmaram Shastri, defendant No. 6, being 
the fBther of the. plaintiff, represented him 
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‘ness the Nizam's Dominions. 
that finding asto the migration, the lower 
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as he was then & minor. The lower Court 
has found that the family of Shirpurkar is 
governed by the Bombay School of .:Hindu 
Law and that, therefore, Ramabai, as 
Sadasheo's daughter, took an absolute 
estate and no disposition of the property 
D her can be questioned by the plaint- 
i 


The lower Court's finding, ag to the 
school of Hindu Law that applies, is based 
on another finding, that the ancestors of 
tha Shirpurkar family now residents in 
Nagpur, migrated there about a hundred 
years ago from the village of Shipora in the 
Aurangabad District of His Exalted High- 
Apart from 


Oourt was prepared tohold that the Bom- 
bay school of law applied on the simple 
ground that Sadasheo Shirpurkar was a. 
Maharashtra Brahmin, and has remarked 
thatthat undisputed fact means that there 
was a time when the. family lived in 
Maharashtra. The first argument that 
was addressed to us on behalf of the defence 
was based on this view and certain 
Tulings have been cited to us in support of 
it. The first is that of Grant, J. O., in 
Special Appeal No. 270 .of 1877 (Musammat 
Laxmi Bai v. Srikrishna Rao). The effect 
of that decision is stated in the Digest of 
Special Ruling publised in 1882 to be that 
inthe case of Maratha Brahmins residing 
at Nagpur the school of Hindu Law to 
be followed is that of Western India. The 
decision is based on the following passage 
in the judgment:— i 
“To’come now to the question of law. The 
legality of the adoption of a sister's son may 


- be first considered, as the objection, made 


to the defendant's title on this score, goes ` 
to the root ofthe case, by opening up the 
question of the law to which the parties 
are subject. The family to which they 
belong, is of the Maratha or Dakhani 
Brahmin caste, and it is admitted that it 
has maintained its connection with the 
parent stock, or tribe up to a very recent 
date, the plaintiff herself having been ` 
brought from Poona, the head quarters of 
the western Brahmans to marry her deceas- 
ed husband. The plaintiffs case is, 
however, that the family has left its original 
seat so long ago, having settled first in 
Berar some three or four centuries since, as 
to have acquired a fresh domicile in the 
Nagpur country, and that the prevailing 
(Hindu) law in Nagpur is that of the 
Benares School. For the defendant, on the 
other. hand, it is -contended that, as the 
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of conquering invaders, I think.it possible 
then that the Maratha conquerors’ found 
the country unoccupied by any of the 
Hindu Schools of law, and that they had 
no temptation or inducement .to depart 
from their own codes.” et NS 
In Ganno v. Beni (1) there is an obiter 
dictum by Stanyon, A. J. O., that in the 
Central Provinces thejBombay School of Law 
“ is applied only to Mahratta Brahmins in 
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. family. belongs to western India by race and 
“by language, and that asit has continued 
"to maintain its connection with the parent 
. stock uptill now, the law by which itis 
. governed in its family relations can only 
“bethat ofthe Western School. The impor- 
- tance of the point; as will be seen presently. 
is in the different view which these Schools 
“ take of the admissibility in adoption of a 
" sister's son. 


"There ean, I think, be no doubt that the 
“view advanced on: the part of the: defendant 
. j&.correct. Up to A. D. 1700 (according to 
“the Oehtral Provinces Gazetteer article 
Nagpur), the bulk of the Nagpur popula- 
tion was undoubtedly: Gond; but during 
his reign, and possibly to a slight extent 
before it there had set in 'an immigration 

. of Brahmans and Kunbis from Berar and 
.the West and of Musalmans and Hindus 
of all castes. from Hindustan..... yet the 


“great influx of the Brahmans, Marathas,. 


“ Kunbis, Koshties and Dhers doubtless did 
not commence until the usurpation of the 
Gong: sovereignty by Raghoji in A. D. 1743. 

“The language ofthe bulk of the people is 
(now) Marathi. ... The Maratbas, Kunbis, 

. Koshties and Dhers are the classes forming 

the great bulk ofthe population. It is 


"thus clear that, even if the Hindu settlers - roun 
- tors had at one time lived in. Maharashtra, 


.from ‘Upper India ‘came in sufficient 
numbers to stamp their religion and laws 
“upon the indigenous communities which 
there is no reason to believe they were 
‘ subsequently outnumbered and swamped by 
a large volume of immigration from the 
West and that the prevailing and character- 
istic element in the population is now, and 
‘has been for at least a century, the Maratha, 


Why then-should it. be supposed’ that a 


Maratha Brahman family, settling among 
a-mainly Maratha population, and taking 
-service under a Maratha Prince, should 
adopt the law and customs of a comparative- 
‘ly small body of Hindustani immigrants? 
these Hindustanis had never had exclusive 
‘or dominent possession of the country. 
They merely constituted one out of any 
‘streams of immigration, directed by 
:& Gond Prince into a Gond country. It 
may be presumed athat even on jtheir 
first arrival, they had enough to do to 
- hold their own, and it would "be contrary 
to reason to suppose that scattered cultivat- 
ing bodies or even occasional government 
officials and artizans, such as made up 
‘their members, should have imposed their 


Nagpur and other cases where it is special- 
ly found to be- applicable. This may be 
simply based on the effect of Grant, J. O.'a 
decision as stated -in the Digest of Civil 
Rulings, a reference is made by Stanyon, A. 
J. O., to that ruling. That decision does 
not appear to have been examined and 
Stanyon, A. J. O.'s dictum does not seem to 
us.to add anything to its weight.. A more 
important ruling is thatin Balwant Rao v. 
Baji Rao (2) in the course -of which. their 
Lordships of the Privy Council remark- 
ed: ^  - | 


"Now it is found clearly: by both learned 
Judges that Bapuji was a Maharashtra 
Brahmin. ‘The: District: Judge: says so in 
the first sentence of his judgment. The 
Judicial Commissioner saye: = 

‘Tt is common ground that Bapuji's ances- 


in the Bombay Presidency. It is not known 
whether Bapuji had himself emigrated, or 


_ whether. his ancestors had done so. 


"In the opinion of their Lordships. that -in 
this case settles the matter. His family 
was according to this admission subject 
to the law as expoundedin Bombay.” 


We are not of opinion that the Privy 
Council decision warrants the view. that 
the mere fact that a man isa Marhatta or 
Maharashtra Brahmin means that he is 


governed by the Bombay School of Law: it 


is opposed to the presumption stated in 
Jawahir Lal v. Jarau Lal (3), that persons 
are governed by the lex loci of their resi. 
dence. Itis to be noted thst in the case 
before the Privy Council the fact of migra- 
tion from the Bombay Presidency was 
admitted and in the earliest decision cited, 
that by Grant, J. C, migration seems to 
have been assumed. That decision in 
Special Appeal No. 270 of 1877 was referred 


(1) 43 Ind, Cas. 943; 14 N. L. R. 82. 

(2) 57 Ind Cas. 545; 16.N. L. R. 187; 39 M.L. J. 
166; (1920) M. W. N. 483; 22 Bom. L. R. 1070; 28 M, 
L. T. 157; 18A. L. J. 1049; 12 L. W. 679;471 A, 


: alaw, first upon the country to which they 
came ag humble settlers and not’ the only 
settlers and then upon:a vastly larger body 


213; 25 O. W. N. 243; 48 0. 30 (P. O.). 
(3) 79 Ind.'Cas. 861; 46 A. 192; 22 A.L, J.49; A. T, 
R. 1924 A11,:350; L..R. 5.A; 130 Oiy; . VUE CONS 
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to‘by Neill, J. O., ina later case as laying 
down that in the case of Maratha Brahmins 
residing in Nagpur the school of law that 
is to be followed is that of. Western India, 
and Neill, J. ©., goes.on to remark: “L 
cannot see why the.same rule should not ap- 
ply toother Marathas settled in these parte." 
This appears to follow logically from the 
remarks of Grant, J. C., quoted above; but 
the extension of the rule to others than 
Maratha Brahmins would mean that the Bom- 
bay School: of Hindu Law would be of very 
general application throughout the sou- 
thern part of the Province. That it is the 
lex‘Icci of the southern part of the Province 
was put before Stevens, J. O., in Deorao 
v. Sakhu Bat (4) and rejected as 
being opposed to the view taken in Hiralal 
v. Tani Bai (5) now the accepted view, that 
the law of the Benares School is the lex loct 
of the Central Provinces If we cannot assume 
that -Marathas generally living in the 
Central Provinces are governed by the 
Bombay School, it seems to us that we 
. eannot assume it with regard to Maratha 
Brahmins, about whom nothing is known 
except that they are Maratha Brahmins and: 
live in.the jCentral Provinces. Reliance 
was placed upon Ramesh: Chandra Sinha v. 
Mohammed - Elahi-Buksh (6) in which it 
was held that proof of migration into Bengal 


was not necessary and that proof of theplace. 


of.origin and the continuation of practice 
after migration is sufficient; but in that 
case again there does not appear.to have 
been any doubt that there had been migra- 
tion, though proof was not forthcoming of 
the actual fact. 

We now come tothe evidence to prove 
that the ancestors of Sadasbeo Shirpurkar 
migrated from Shirpur. Stress has been. 
laid upon tbe fact that their name is 
 Shirpurkar; but there is no obvious con 
nection between that name and Shipora; 
and Pandurang (4 D..W. No. :2) has depos- 


ed that- Shipora'is never called Shirpur. 


When, then, there is evidence to show that 
the family lived at the village of Shirpur 
in the Nagpur District and carried on 
cultivation near by in the village of Dhar, it 
is more natural. to presume that the name 
took its origin from the Nagpur village. 
It. does not necessarily follow that the story 
of migration from Shipora is untrue: it ie 
merely that the name does not lend it 
“support. 


(4) 11 O. P.L. R. 49. | 
(5) 2 O. P. L. R. 18. FEE. 
geb. 79 Ind, Cas. 309; 5070. 898; A. T." R. 1924: Cal, 
te i i 
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.Bon& Tukaram, 


originally came from  Shipora 


god" 


A-genealogical ‘treé has: béen.:given in 
the written reply of defendants .Nos. 4 and 8. 
filed on 3rd September, 1923, and evidence 


to suppert it has-been - given by-Pandurang.- 
Appaji. Sirpurkar (4 D. W. No. 22). It: 
shows that one Bhagwan Bhat had four 


Tuksram’s branch alone remained at Shipora 
and is now represented by one Balambhat 
and that the other three branches migrated 
to Nagpur. 


Nanabhat is: shown as having ~ 


Nanabhat, :Pandoba and . 
Narayan. .The case for the defence is that, 


- 


three sons, Dadopant, another Balambhat - 
and Gadibhat; and Dadopant’s sons are ` 


shown as.Sadasheo, the succession to whose ' 
Gopal, defend-: 
ant: No. 2, and Shrihari, who is dead. The‘ 
name of the father of Sadasheo and Gopal : 


estate we are considering, 


was, however, Mukund, and ‘Gopal’ gives 


the name of his father's father as Megha- ' 


sham, It was not until Tukaram Jane- 


phalkar (4 D, W. No.5) was examined that 
evidesce was given that, Gopal's father was ` 
Mukund alias Dadopant. Gopal does not- 
depose to this fact, although it had been. 


stated in the oral pleadings on behalf of 
defendants Nos. 4 and5, Gangadhar (2 D. 
W. No. 6), Venkatrao Naik (4 D. W. No. 10) 
and: Bapuji (4 D. W. No. 18) say that Dado- 


pant, was the father of Gopal and Sadasheo: 


but they do not mention Mukund ‘as his 
alias and no evidence has been given to 
identify Meghasham with Nanabhat.. 


The pleading as to the place from which. 


the family migrated is not consistent.. It. 


was first asserted in the written statement. 
of defendants Nos. -4and 5, dated 24th 


January, 1423, that the Sbirpurkars: were 
origifially the residents of Berar and called 
so after the name of their native place; but 
the name of that place is not given. On 7th 
April, 1923, defendant No. 2 filed & written 
statement in which he.alleged that the 
Shirpurkars were originally residents of 
Shirpur or Shipor in the Deccan. “On 8rd 
September, 1923, it is first clearly asserted, 
in the written reply of defendants Nos..4 
and .5, that the family of Shirpurkars 

ne in the 
Aurangabad District in the Nizam's Domins 
ion. The evidence to support the migration 
is principally that of witnesses who heard 
&bout:it from deceased members‘of the 
family and they .vary as to what they did 
hear ; Govind (2. D. W No. 2) heard. from 


the father in-law. of Gopal that the Shir- 


purkar family came from: Berar ; Baliram (2 
D. W. No. 3) heard from Balambhat, the bro- 


ther of Sadasheo and Gopal, that.the family 
came from Shirpur in Berar.; Gangadhag 


W^ : 


(2D. W, No. 6) heard from Sadasheo that 
the family came from Shipora in Khandesh; 
Bhagwan Singh (2 D. W. No 7) heard from 
Sodasheo that the family came from Shipora 
in Berar or, ashe says in cross-examina- 
tion in Moglai territory ; Damodar (4 D. W. 
No. 1), Sadasheo (4 D. W. No. 2), Janardan 
(4 D. W No. 16) and Bapuji (4 D. W. No. 18) 
heard Sadasheo say that the family came 
from Berar; Tukaram Janephalkar (4 D. 
W. No. 5) heard from Dadopant that the 
migration was from Shipora; Venkatrao 
Naik (4 D. W. No. 10) heard from Dadopant 
that the family came from Shipora in the 
Ohikhli Talug of Buldana; Bajirao Shir- 
purkar (4 D. W, No. 11) and Pandurang 
Shirpurkar (4 D. W. No. 22) say that the 
family came from Shipora. The ; first of 
these two witnesses learnt this from Sada- 
sheo and the second from his own father. . 

There is evidence on the plaintiff's side 

of witnesses. also including members of 
the family, that Sadasheo used to assert 
that he had come. from Shirpur not from 
Shipora; but even without that evidence 
to contradict it, we consider thatthe evi- 
dence to prove migration fails to doso. Not 
only is it weak but it is, in our opinion, in- 
admissible, For its admissibility we have 
been referred to Woodroffe and Ameer Ali’s 
Law of Evidence in British India, (8th 
edition) pages 337 and 338, where clauses 
5 and 6 of s. 32 of the Evidence Act are 
commented upon. Those clauses run as 
follows: 
. "(5) When the statement relates to the 
existence of any relationship by blood, 
marriage or adoption between persons as 
to whose relationship by blood, marfiage 
or adoption the person making the state- 
ment had special means of knowledge, and 
when the statement was made before the 
question in dispute was raised. 

(6) When the statement relates to the 
existence of any relationship by blood, 
marriage or adoption between persons 
deceased, and is made in any will or deed 
relating to the affairs of thefamily to which 


any such deceased person belonged, or in:: 


any family pedigreeor upon any tomb-stone, 
family portrait, or other thing on which 
Buch statements are usually made, and when 
such statement was made before the ques- 
tion in dispute was raised." | 

Clause (6) has obviously no application 
and, as to clause (5), ib is not statements by 
Sadasheo and others relating to the existence 
of any relationship of which they had 
special means of knowledge that evidence 
has heen giyen.. «= - 
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Two documents have been put in evidence. 


Ex. 2 D-3 is. a certificate given by the 
patel patwari of Mouza Shipora in Fasit 


1332 (1922-23). It is addressed to Gopal, : 


the son of:Dadambhat Joshi, Shiporekar, 
now at Nagpur, and certifies that he is the 


watandar bhat of Shipora and declares that ` 


Gopal's grandfather left Shipora for Nagpur 
with his brothers, The value of this cer- 
tificate is not clear to us and, moreover, it 
has not been proved. It is endorsed as 
having been admitted by defendants Nos. 4, 
o and 7, to whose interest it was to admit it ; 
and the only evidence about it is Gopal's 
statement that Ex.2 D.-3 isa dakhala frém 
the Pande .(patwari)of Shipora. Exhibit 2 
D-2 is a letter suppposed to have been 
written by Balambhat, who is alleged, as 
we have stated earlier, to be the representa- 
tive ofthe only branch of the family that 
remained at Shipora, and itis addressed to 
Balabhau, Bhilkabhau and  Chimanbhat 
Shirpurkar, surname Chatur at Nagpur, 
Peth Aditwar, near Pataleshwar. Its con- 
tenis hardly make sense and it ‘appears to 
have been written solely for the purpose of 
connecting the addressees with Shipora. 
This document also is endorsed as having 
been admitted by defendants. Nos. 4, 5 and 7. 


lt is said that it has been proved by the. 


evidence of Gopal; but all he says is that 
Ex. 2 D-2 is a letter received by his uncle 
from Shirpur and that it was sent by an 
uncle who resided in Shirpur, That is not 
proof and we decline to receive the docu- 
ments referred to as evidence, - 

An attempt has been made to show that 
the Shirpurkars in Nagpur maintain com- 
munication with Shipora and continue to 
follow customs peculiar to families living 
in that neighbourhood. It has been asserted 
by .Gopal and by Pandurang (4 «D. 
W. No. 22) that it wasthe invariable custom 
after the marriage of a boy belonging 
to the family for that boy and his wife 
to go to Shipora to worship the family 
goddess; but Baliram (2 D. W. No. 3), whose 
niece married Gopal’s son, says that his 
niece did not go to Shipora after her 
marriage; Ganagadhar Shirpurkar (2 D W. 
No. 6) has never been to Shipora and 
Pandurang (4 D. W. No. 22), after asserting 


the strict rule, deposes ‘that he did not go . 


to Shipora after his marriage and that he 
cannot say that all persons of his family 
had gone there after their marriages. 

Then we have the evidence of Balkrishna 
(2 D. W. No. 4), who deposes that he met 


„Gopal once in Buldana on his. way to 


worship a Devi in Dhar and the witpeag 
, : e e 


. 
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accompanied him  to-Dhar and then to 
Shipora where they put up with one 
Blambhat. There is also the evidence of 
Raoji (4 D. W. No. 6), who lives at Dhod in 
the Chikhli Tahsil, that Sadasheo Shir- 
purkar had once come there with his 
wife, his brother and his son, and that his 
(the w*tness's) father told him that Sada- 
gheo was a watandar of Shipora and had 
migrated from Shipora. Raoji only saw 
Sadasheo on this occasion, and we do not see 
how itis possible to take his evidence as 
any proof of a visit by Sadasbeo Shirpukar to 
thejdiety. Gopal has deposed to visits madefto 
Shipora, but apart from him and Balkrishna 
we have only the evidence of Shankar (4 D. 
W. No. 14) that Sadasheo used to goto 
Shipora about once in two years, a fact 
which he learnt from Sadasheo himself. 
We are not satisfied with the evidence of 
the maintenance of the connection with 
Shipora; and the only custom put before 
us as having been continued is that of chakra 
puja worship. Again we are not satisfied that 
that is a custom so peculiar to Bhipora and 
its neighbourhood that the practice of it 
can prove & Shipora origin, | 

‘Our conclusion is that migration from 
Shipora has not been proved ; and, in view 
of what we have said in the opening part of 
this judgment, it must be taken that the 
family of Shirpurkars ia governed by the 
Benares School of Hindu Law. The result 
is that the decree of the lower Oourt must 
be set aside and the case remanded for a 
fresh decision. As the trail Court's decision 
is based simply on the preliminary finding 
that the Bombay School of Law applies, a 
refund of Oourt-fees will be granted to the 
appellant and other costs will abide the 
final result of the suit. 


G. B.D. Case remanded, 


GOVHBDHANDAS.v. COLLECTOR OF BHANDARA, 


tor, 24-Pargannahs (1), 


ou 
NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT, | 
Orvit Revision No. 318 or 1929, 
January 27, 1930. " qe 
= Present: —Mr. Mohiuddin, A. J.O.. 
R.S. SETH GOVERDHANDAS—APPLIOANT 
versus EE" 
Taz COLLECTOR or BHANDARA 
—NoN-APPLICANT. 

' Civil Procedure Code (Act V of 1908), ss. 8, 115— 
Land Acquisition Act (I of 1894), s. 18—Order of 
Collector under s. l8 refusing to make reference to: 
Civil Court, whether can be revised by High Court— 
‘Court, meaning of. 

An order passed by the Collector under s. 18 of 
the Land Acquisition Act refusing to refer acase to 
the Civil Court is not an order of a Court subordi- 
nate to the High Court' within s. 115, 
dure Code, and is not, therefore, 
High Court under the said section. 

Administrator-General of Bengal v. Land Acquisi- 
tion Deputy Collector, 24- Pargannahs (1), Krishna Das 
Roy v. Land Acquisition Collector of Pabna (2), 
Saraswati Pattack v. Land Acquisition Deputy | Col-, 
lector of Champaran (3), Hari Das Pal v. Municipal, 
Board, Lucknow (4), Secretary of State for India v. 
Jiwan Bakhsh (5) and Ganpat Raov. Land Acquisition 
Officer, Civil Revision No. 230 of 1927, dated the 6th 
January, 1928, not followed. 

Abdul Sattar Sahib v. Special Deputy Collector, 
Vizagapatam (4) and Balkrishna Daji v. Collector, 
Bombay Suburban(7), followed. 

Application for revision against an 
order of the Land Acquisition Officer, 
Bhandara, in Case No. ]/XVI-1 of 1926-27, 
dated the 14th May, 1929. 

Mr. R. N. Padhye, for the Applicant, 

Mr. V. Bose, for the Non-Applicant, 


Civil Proce- 
revisable by.the 


ORDER.—This is a revision applieation 
filed by the applicant Rai Saheb Gobardan- 
das, against the order dated. 14th May, 1929, 
passed by the Collector, Bhandara, who up- 
heldthe order dated 2nd May,.1929, passed 
by Land Acquisition Officer who had re- 
fused to makea reference to the Oourt on 
the ground “that the points on which the 
applicant wants reference to be. made to 
Civil Court are net covered bys. 18 (1) of 
the Land Acquisition Act nor rule 79 (1) of 
the rules under the said Act." 

Revisional jurisdiction is exercised by 
this Court under s. 115, Civil Procedure 


. Qode, and can only be exercised when any 


Court subordinate to this Court decides a 
case. The learned Pleader for the applicant 
contended that Oollector when exercising 
powers under Part IIL of the Land Aequisi- 
tion Act, was a Court, and, therefore, his 
decision couid be revised by this Oourt. 
He cited the following cases in support of 
contention :—4Administrator- General of Ben- 
gal v. Land Acquisition Deputy Collec- 
Krishna Das Roy 


(1) 120. W. N. 241, 


z 1 

2 ya ^ " 
E] 9 
vp 
"e 1 


yw. Land Acquisition Collector’ of Pabna 
(2), Saraswati. Pattack v. Land ' Acquisi- 
tion: Deputy Collector of Champarn (3), 
Hari.Das Pal v. Municipal Board, 
Lucknow (4), Secretary of State for 
India v. Jiwan Bakhsh (5) and Ganpat 
v. Land Acquisition Officer, Bhandara, Civil 
Revision No. 230 of 1927, dated the 6th 
January, 1924, decided by Kinkhede, A-J.O. 


‘In Ganpat Rao v. Land Acquisition Officer; 


Bhandara, Civil Revision-No. 230- of :1927, 
dated the 6th January, 1928, Kinkhede, 


A. J. O., entertained a revision application 


against the order of the Collector and directed 
the Oollector to make a referenceito the Civil 
Court, but I find from the record -of«that 
case, that the point as to-whether’thisCoart 
has jurisdiction to revise-Golléctoór's order 


or not, was not. decided.-in. that case. . The - 


portercand wére considered by a Full 
nch of the Madras High’ Court in Abdul 
Sattar Sahib v. Special Deputy Collector, 
Vizagapatam. (6). o os 
The learned Government Advocate relied 
on Balkrishna Daji v. Collector Bombay Sub- 
urban (7) Abdul Sattar Sahib v. Special 
Deputy Collector, Vizagapatam-(6) and con- 
tended that the Collector exercising 
his functions under s. 18 of the Land 
Acquisition Act was not acting judicially, 
that he was not acting asa Court and that 
ia not a Court subordinate to the High 
ourt. : 


" Breve: caseB-are';eoniained in unauthorised 


, (D) 13 Ind. Cas. 470316 O.W.N, 327516 O.L. J. 


SE Ind, Ças..650; 2.P. L. J. 204; 3 P.L. W. 419. 
(4) 22 Ind. Cas. 652; 16 0.0 374. 
(9)36 Ind. Cas. 213; 67. P. R. 1916; 180. P. W.R, 
1916; 73 P. L. R.1917. x 

(6) 84 Ind. Cas. 616; 47 M. 357; .45 M. L.J. 209; 
(1924 M. W. N. 224-19 L. W. 445; A, I, R. 1924 Mad. 
442; 34 M, L. T. 18 (F. B.). 

(T) 73 Ind. Oas. 354; 47 B. 699; 25 Bom; L, R. 398; 
A. I, R. 1923 Bom. 290, ' 
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Section 3 of the "Civil Procédure Code ` 


runs as follows :— 

“For the purposes of this Code; the Dis- 
trict Court is subordinate to the High Court, 
and every Oivil Court of a grade; inferior to 
thatof a District Court and every Court of 
Small Causes is subordinate to the igh 
Oourt and District Court." à 

In this section, only District Court, Civil 


) 


Court of grade inferior to that of a District 


Oourt, and Small Oause Oourt have been 
mentioned, and these are, therefore, the only 


Courts subordinate to the High Court, . 


whose decisions can be revised under s. 115 


.of the Civil Procedure Oode. The Collectór, 


though he may be acting judicially when 
exercising his functions under s. 18 of the 
Land Acquisition Act and though he may 


even be called a Oourt is certainly not a- 


Court, which is subordinate to the High. 
Court for the purposes of s, 115 Civil Proce- 
dure Code. The Civil Courts are enumerated 
in the Central Provinces Civil Courts Act and 
the Courtof the Collector sitting under the 


Land AequisitionAct is not enumerated there . 


in. I have, therefore, no hesitation incoming 
tothe conclusion that the Collector exercis- 
ing his functions under s. 19 of the Land 
Acquisition Act is not a Oourt subordinate 
to the High Oourt, and, therefore, no 
revision application lies to this Court. 

The application is, therefore, dismissed 
with costs, Pleader's fees Rs. 15. "" 

G. B.D. Application dismissed, 


END or VOLUME 123, 
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Abadi—Adverse possession—U ser of parti land by 
villager, when adverse to zemindar—A cquisition of 
á deque by long user—Easements Act (V of 1882), 8. 


. A riyaya cannot acquire any right of ownership 
In parti landsituated in the abadi of the vilage, by 
more than12 years userof such land, except under 
circumstances which: elearly indicate his exclusive 
possession amounting to ouster of the landlord He 
may, however, by continuous useracquire a right of 
easement over such land under s.15 of the ‘Ease- 
ments Act, to.use such landasa threshing-floor or for 
storing rubbish etc. A Ram PHAL SINGH v. DACHORU 
Ram, Ind. Rul. (1930) A11.421; A. I. R. 1930 AIL 410; 
14 R, D. 367 ; |: 757 


=æ a = a a 


Account stated, meaning and essential of See 


. LIMITATION Act, 1908, ss. 19, 20 820 
Accou nting, whatamountsto See GUARDIAN AND 
"WARD | 634 
Accretion. See ALLUVION AND DILUVION - 66 

See RIPARIAN RIGHTS 31 





Acknowledgment—Implied promise to pay. 
7 2. 5 cause of action—Contract Act (IX of 1872), 
8.. E x 2 eap ^. 
An unqualified acknowledgment of a debt implies a 
promise to pay and can form the basis of a suit. L 
NNU RAM v JHANDA SINGH, A. I. R. 1929 Lah. 591: 
Ind. Rul. (1930) Lah. 394 90 


á Acts—General. 


Act 1855—XII. See Leagan REPRESENTATIVES SUITS 


3 ACT. 

-—- 1860—XLV, See PzNAL CODE, 

—— 1869—IV. See Divorce Ac. 

y—. 1870—VII. See Court FEES Act, 

—— 1872—1. See Evipence Aor. 

—— ]872—IX. See Contract Act. 

—— 1877—I. See Speciric RBLIEF AOT. > ... 
—— 1879—X-VILII. See LEGAL Practitioners Act, 


-—— 1881—V. See PROBATE AND ADMINISTRATION ACT, - 


e a 


—— 1881—XXVI. See NEGOTIABLE Instruments Act, 
«~ 1882—1V. See TRANSFER or PROPERTY ACT. 

—— .1882—V. See IJASEMENTS ACT. i 

=x 1887—VII. See Suits VALUATION ACT. . 


—— 1887—IX. See Provincia, SuaLL Cause Courts —— La 


x ACT, 
wee 189)—1X. See RAILWAYS ACT. 
——2.1833—1V. See PARTITION Act. 
= 1894—T. See LAND ACQUISITION Act, 
—— 1898— V. See. CRIMINAL PROCEDURE CODE, 
mama. 1899—II. See Stamp Aor, i 


e 9 98 


Acts—General—concld. . 
Act 1908—V. See Civi, PROCEDURE Cope. 


——— 1808—IX. See LIMITATION ACT... 
—— 1908— XVI. fee Reaistration Act. 


1909—11I. See PmzsripENOY Towns IxBOLvENOY 


—— 1918—VI. See Mussatman Wage VALIDATING 


Act 


ACT. 


—— 1913—VII. See~Gompanizs ACT. 


—— 1916—XI. 


See Import AND ExpoRT or Goops Aor. 
——- 1920—V. See PRoviNCIAL INSOLYENCY Aor, - 


—— 1932--XI. See INCOME Tax Act. > 


—— 1923—VIIL. See WORKMEN'S COMPENSATION ACT;- 
—— 1825 —VIIL See SIKH GURDWARAS ACT. . 
—— 1925—XIX. See PRovrpeNT FUNDS ACT. - 


—— 1925—XXXIX, See Sucozsston Act. 


—— 1926— KAL See LEGAL PRAOTITIONERS (FEE 


- Act. 
—— 1926—XXXVIII See Rar Covnoizs Aor. 


—— 1869—VIII. See BENGAL LANDLORD 


——.1819 —VI. See BENGAL Foop ADULTERATION AOT, ` 


— 1908—VI. See COnorA NAGPUR Tenaxcy Act. 
—— ]915—II. See BIHAR AND Orissa DXorsE ACT. | 
—— 1922—VII]. See BIHAR AND ORISSA MUNICIPAL 


Acts—Bengal. 


PROCEDURE ACT. 
—— 1879—1X.^ See BENGAL COURT or WARDS Act, 

—— 1885—VIII. See BENGAL Tenancy ACT. - 
——- ]887—X]I. See BENGAL, AGRA AND AssAM OIVIL 


Courts ÁCT. 


Acts—Blhar and Orissa. 


AOT. 


Acts—Bombay. 


PT. 


| AND TENANT 


——— 1879—V.- See BOMBAY LAND. REVENUE CODE, 


-— 


—— )1902—IV. 


md 


—— 1913—1V. See 


+ 
- 


— — 1817;—1I. See C. P. Lanp REVENUE Aor. 
See C. P. LOCAL SELF-GOYERNMENT ACT, 


—— 1889—I. 
—— 1908—I. 


ACT. 


MENT) ÁCT. 
Acts— C. P. 


See C. P. TENANCY ACT. 
Acts—Madras. 


See MADRAS VILLAGE COURTS Aor, 

See MADRAS ESTATES LAND ACT. 

^—— 1920—XIV.. See MADRAS Locan BOARDS ACT- ©: 
" - » am -- ^ ‘we e p * e a 


- 


—— 1905—I. See BOMBAY Court or Warps ACT. - 
Bombay LAND REVENUE (AMEND- 


= 


s) 


- 


1901—III. See BOMBAY Distriot MUNIOIPAL Act.’ 
See City or BOMBAY POLICE Act.’ 
1903—1V. See Bompay Lanp Rroorp or Ricats 


INDIAN CASES. 


Acts—Punjab. 


Act 1873--VIIL See NORTHERN INDIA CANAL AND 
DRAINAGE AOT. 

—— 1887—XVI. See PUNJAB TENANOY ÁCT. 

——— ]887—X VII. See PUNJAB LAND REYENUB ACT. 
——— 1911—III. See PUNJAB MUNICIPAL ACT. 

—— 1912 —V. See PUNJAB COLONIZATION OF GOVERN- 

MENT LANDS ÁCT. 
—— 1913—XI. See PUNJAB REDEMPTION OF MORTGAGES 


AOT. 
— 1918— VI. See PUNJAB Courts Aor. 
Acts—U. P. 


—— 1886— XXII. See Ovnu RENT ACT. 

—— 1901—1I. See AGRA Tenanoy ACT. 

—— 1901—III. See U. P. Lanp REVENUE Aor. 
—— 1916—II. See U. P. MUNICIPALITIES ACT. 
——— )922— XI. See AGRA PRE-EMPTION ACT. 
-—— 1925—IV. See OUDH Courts Act. 

a—— 1926—III. See AGRA Tenancy ACT. 


Regulations. 


Reg.1793—XIX. See BENGAL REGULATION. 
—— 1825—XI. Sese BENGAL ALLUVION AND DILUVION 
. REGULATION. 

—— 1901-— VII. See NORTH-WEST FRONTIER PROVINOE 
LAW AND JUSTICE REGULATION, 


Admission, use of, against party making it. 
Beforea previous admission canbe used against 

à party, it must be put to him and an opportunity 

afforded to him to explain it,if it is capable of ex- 


planation. L Tasa v. Nacina, 31 P.L. R. 243; Ind. 
Rul (1930) Lah. 422; 11 Lah. 410; A. I. R. 1930 er 
991 


, evidentiary value of. 

Admissions do not operate by way ofestoppel but 
they will be strong evidence against the party making 
them unless they are explained away. L SECRETARY 
OF STATE v. VIDYA Vari, A I, R. 1929. Lah. 748; Ind. 
Rul. (19380) Lah 415 
Adverse possession. See Company Law 
GRANTS 

Malikan qabza occupying shamilat for 
statutory period, effect of ; 

Plaintiffs who were malikan qabza in the village 
and were not entitled to any sharein the shamilat 
managed to take possession of portions of shamilat 
before 1880. They were not shown to have acknow- 
ledged the defendants as landlord by  attornment, 
payment of rent or otherwise. They were paying 
revenue and cesses direct to Government. ln revenue 
papers,however, they were recorded as tenants at- 


——-——— NGE 





will: 

Held, that on these facts the plaintiffs had sueceed- 
ed in establishing adverse title to the land in dispute. 
L Taga v. NaatNA, 3l. P. L. R. 213; Ind. Rul. 1930 1.ah. 
422; 11 Lah. 410; A. I. R. 1930 Lah. 991 278 
————- Submersion of land—Break of adverse 

possession—Hatent of submersion necessary to break 

continuity of possession, 

Where the possession of the trespasser has been 
interrupted by submersion, either continuously for 

a number of years, orannually for a few months 
every year, thisinterruption will prevent the tres- 
passer from perfecting histitle Even asingle submer- 
sion would be sufficient to break the continuily of the 
irespasser's possession. : 

[t is à matter of some difficulty to define exactly the 
extent of submersion that is necessary to interrupt 
the possession of a trespasser. Such possession is, 
however, interrupted where the flooding is sufficient 


(1930 
Adverse possesslon—concld. 


to render the land incapable of use and enjoyment. A 
Ram KISHAN Das v. Mun Osann, Ind. Rul. (1930) Es 
433 


Agra Pre-emption Act (Xi 0f1922), s. 5—Mahal 
formed by union of earlier mahals—Wajib-ul-af of 

"some of earlier mahals recording custom of pre-emp- 
Lion — Presumption of custom in respect of whole 
mahal. 

Under s.5 of the Agra Pre-emption Act, when an 
existing mahal contains portions of earlier mahals, the 
wajib-ul-arzes of some of which contain entries re- 
cording aright of pre-emption and of the others do 
not; aright can be presumed to exist in respect of 
the whole of the existing mahal. A  Rraz-up-DiN ve 
Puora Devi, (1929) A. L. J.1212; A. I. R. 1929 All. 


977; Ind. Rul (1930) All 366; 52 A, 225 110 
—————— 8. 8—Sale for manufacturing industry— 
Purpose not recited in deed — Extrinsic evidence, 


admissibility of—Purchase for model farm, whe- 
ther for agricultural purpose—Purchase of surplus 


. land to extend factory in future, whether protected. . 


In a suit for pre-emption it is opento the vendee 
to show by other evidence, even though there may 
not be any such recital, what the real purpose of the 
purchase was, though an omission of such a 
purpose from the sale-deedmay be a strong piece 
of evidence against him. 


The setting up of evena model farm, the” main 


object of which may be to experiment on the quality. 


of sugarcane produced orto serve as an object lesson 
to the neighbouring cultivating classes would be to 
bring about an improvement in the cultivation ‘of 
sugarcane, t. e, a promotion of agriculture. That ob- 
ject cannot be treated as the purposeof a manufactur- 
ing industry itself within the meaning of s. 8 of the 
Agra Pre-emption Act. D rl a o 

In order that à case may fall within “the Exception 
contained in s.8 ofthe Agra Pre-emption Act.. The 
primary and main object of the purchase, of the 
entire land should be the manufacturing purpose and 
theland so purchased should in good faith be sub- 
stantidlly-utilised for that purpose within one year, 
Where a vendée takes up surplus land intending to. 
hold it in reserve for future use when he can afford to 
extend his factory, he would not be protected under the 
said section, A SARJU TEWARI v. MOHAMMAD AMIN, 
Ind. Rul. (1930) All. 417; (1930) A.L. J. 618; A.I R. 
1930 All. 337 796 


Agra Tenancy Act (Il of 1901), s. 4—Mortgage of 
holding—Death of tenant—Collateral recognised as 


successor by landlord—Morigagee's right to dispute. 


- *eollateral's right to succeed. 
Where, on the death of an occupancy tenant who 
had mortgaged his holding, the zemindar accepted 


a collateral of the tenant, who had not shared in the” 


cultivation, as the successor: . 
Held, that it was not open to the mortgagees to 
claim that that succession should be set aside, and to 
resist the collateral's right to redeemthe mortgge. A 
JAGNARAIN KUNBI v Gaya Kuxst, Ind. Rul, (1930) All. 
365; 14 R. D. 306; A. I. R. 1930 All 426 109 


———- 5$.10—8aleof sirand khudkasht land— 
‘Kabuliyat to pay high rate of rent to vendee— 
Rent assessed by Revenue Court atlower rate— 
Vendee, whether entitled to withhold full purchase 
money. 

A sold his sir and khudkhast lands to B for Rs. 3,300 

reserving Rs. 1,420 to be paid to A's creditors. B got 

a kabuliyat from A agreeing to payB a rent of 


" e 
` 


^ 


e ~ $ 
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Agra Tenancy Act—1901—concld. : 


Rs..172 per annum, an amount which was far in 
excess of the statutory rent. B did not pay the 


creditors and A sued to recover the amount reserved, . 
namely, Rs. 1,420 with interest. D pleaded that as. 


the Revenue Authorities had assessed the rent at 
Ra104 only, he-was not liable to pay the full con- 
sideration to A: ' E" i : 

Held, that A was entitled to recover the wholeof 
the purchase money which was reserved with B 
notwithstanding the fact that the Revenue Authorities 
had.assessed the rent at Rs. 10t. A BHUB SINGH v. 
NaRPaT, Ind. Rul. (1930) All. 411 -- 683 


s. 194, (2) (3)—Co-sharer | landlords— Suit 


e for rent bysome alone—Others impleaded after: 


limitation—Entire suit, whether barred—S. 194 (2), 

“scope of. 

One ofthree co-sharers of. a mahal instituted a 
suit. for recovery of the whole rent relying upon an 
agreement between him and his co-sharers entitling 
him to realisethe whole rent. At a later stage, 
after the, claim had become time-barred he implead- 
ed the other co-sharers as defendants. The latter dis- 
claimed all. interest. The original defendants, how- 
ever, contended that the entire suit was barred: 


Held, that the suit was in substance one under s. 
194 (3) of the Agra Tenaney Act; the defect of non- 
joinder ofthe other co-sharers was cured by their 
being impleaded, and the plaintiff was entitled to 
recover his share of the rent.. 

The special contract referred to in cl. (2) of s 194 
of the Agra Tenancy Act is not one authorising one 
co-sharer to recover the whole rent but one authorising 


a co-sharer to sue forhis share of the rent. A 
JAHANGIRA v. SARUP,!Ind. Rul, (1920) All. 414; A.J, R. 
1930 All. 309; 14 R. D, 337 828 


Agra Tenancy Act (lil of 1926), 3 (4) —Swuit for 

money payable by licensee ‘for cutting  grass— 
i rie ak of Revenue Court— Land, ‘rent’, mean- 
' ings ‘of. i 

‘A suit for money payable by a licensee for the 
cutting and removal of grass growing on land ie 
triable by a Revenue Court..  . j 
"The definition of the word 'rent' 
Tenancy Act, 1926, is very wideand includes 
payments to be made even by a licensee A RAM 
Prasan v. BENARES COTTON AND SILK Minrs, LTD. Ind. 
Rul. (1930) All. 400; (1920) A. L. J. f08; A. I. R. 1930 
AI. 479 384 


-—— $. 3 (6), s 44—Lambardar taking posses- 
sion from tenant—Co-sharer, whether entitled to 
possession as against lambardar—Suit under s. 4j, 
competency of. d 
Where a lambardar has ejected the tenant in pos- 

session andtaken delivery of the lands, a cc-sharer 

cannot, in the teeth of the lambardavr's right to 
let out thelands, take possession of the lands on the 
ground that he isa co-sharer, and if he takes pos- 
session without the consent of the lambardar he can 

be ejected under s 44 ofthe Agra Tenancy Act. A 

M. ABDULLAH KHAN v, KANHAIYA, A J. R 1929 All 869; 

13 R. D. £03; Ind Rul (1930) A11. 362; (1930) A.L. J. 

569 106 

——— 8. 268—VJoini suit in Civil Court for joint 
possession of some plotsand exclusive possession 

. of plots dispossessed by zemindar— Jurisdiction 
of. Civil Court—Right to sue in Civil Court under 
old Act, whether taken away by new Act—Statutes 

. —Retrospective effect. n i 
Where a suit for joint possession of a holding 

e 
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in the Agra 


915 


was. instituted in the Oivil Court after the passing 
of the Agra Tenancy Act, 1926, and it was con- 
tended that under this Act such a suit could be 
instituted only in the Civil Court:  . 

Held, that as the plaintiff had acquired a right 
to bring such a suit in the Civil Court within 12 
years under the prior Tenancy Act the new Act 
could not deprive him of this right, and the suit 
was maintainable in the Civil Court . 

A plaintiff cannot institute a .suií in the Civil 
Court for joint possession of two plots, and for posses- 
sion of another plot from which he had been ejected 
by his co-tenants through the instrumentality of 
the zemindar, where there is no connection 
between the three plots and. there would 
be no difficulty in bringing separate suits with 
regard to those pluw one in the Oivil Court and 
the other in the Revenue Court: A BALESHAR PANDEY 
v. RAM Tagan PANDEY, Ind. Rul, (1930) All. 409; A. I. 
R. 1930 All. 519; 114 R, D. 409 . 681 


Aliuvion and diluvion—Bengal Alluvion and Dilu- 
vion Regulation (XI of 1825), s. 4 (1)—Accretion— 
Sand bank becoming covered with silt—8S. 4 (1), when 
ther becomes applicable—Adjacent holder's right. 
The gaining of land by accretion from the recess of 

a river takes place as soon asthe river recedes suffi- 

ciently toleavethe newly formed land completely 

uncovered, whether this land be covered with sand 

or with silt. 1 
The deposit ofsilton an existing sand bank does 

not, therefore, amount to the formation of land by & 

process of gradualalluvion within the meaning of cl. 

1,s. 4, of the Bengal Alluvion and Diluvion Regulation 

of 1825. ‘Pat PARKALO Kogri v. BHaawaT BAHAI, A. I. 

ee Pat. 545; Ind Rul. (1920) Pat. 290; 11 P.L T. 

35 < 66 


Appeal—4Accepting part of order, whether bar to < 


challenging remaining part—Scope of the rule— 

Estoppel—Blowing hot and cold. 

There is no rule oflaw that acting in any way on 
any order necessarily debarsa party from appealing 
against the orderon any point. The principle that 


when a party has acted upon an order and has - 


avaeled himself of the benefit under, it he is pre- 
eluded from challenging it is applicable only to 
cases where a party seeks to 
after accepting the benefit of a term or condition 
imposed upon the opposite party at whose instance 
the order was made. C HunRYBux DEORA v. JOHUR- 
MULL’ BHOTORIA, 33 C. W.N. 711: A. I. R. 1929 Cal - 
796; Ind. Rul. (1930) Cal. 357; 57 O. 386 661 
Approver, See Evipvence Act, 1872, s. 114 513 - 


Arbitration—Deed of partnership—Agreement to 
refer disputes at time of closing of partnership— 
Partnership not dissolved by effluxof time—Interim 
disputes if can be referred to arbitration—Submis- 
sion clause, construction of. l 
Where a partnership deed which provided that 

the partnership should last for a period of ten years 

certain, contained a clause to the effect that “at the 
time ofclosing the partnership the first party will- 
appoint one arbitrator, and the second party will 
also appoint one arbitrator and both arbitratorsso 
appointed will windup the partnership and will decide ' 
alltheir disputes" and the senior partner dismissed 
the junior partner within ten years on the allegation 
that the latter had contravened an important term 

of the agreement and. the latter instituted a 

suit for accounts ; R 
Held, that the clause contemplated the appoint* 

d 


> 


challénge an order . 
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- 


ment of an arbitration at thetime of the expiry of 
the ten years and did not apply to the circumstances 
which had occurred and the suit could not be stayed. 

A submission to arbitration must be construed 
strictly, as it deprives a party to the submission of 
the right at common law to have the dispute to which 
the submission relates decided by & Court of Law. 
S-TARACHAND v. l'ARásRAM, Ind, Rul. (1930) Sind 120; 
A. I. R. 1930 Sind 202 696 

- Pleader's authority to refer on behalf of 

client — His competence to act himself as arbitrator 

—One Pleader appearing for another free of charge 

—If both cannot act ‘as co-arbitrators. 

.A Pleader acting on his vakalatnama can refer a 
suit in which he is appearing for a party to arbitra- 
tion and sign the reference on behalf of:his client; 

In such a reference, it is open to a Pleader to ap- 
point himself an arbitrator, provided, it is..done, in 
consultation with the client. 

The fact that a Pleader has in a previous litigation 
appeared for a brother Pleader free of charge does not 
disentitle the two to'act together as arbitrators. S 
THADHOMALv. MExGHRAJ, Ind. Rul. (1930) Sind 118; 
A. 1. R. 1930 Sind 190 694 


~ 


«>~ Reference and award—Irregularity in ‘con- 
-duct of proceedings not affecting jurisdiction— 
‘Watver—Conditions. of waiver—Merely continuing 
ito attend, whether constitutes waiver. ` 
An objection toan award onthe ground ‘ofan ir- 

regularity or improper conduct ofthe arbitrator which 

does not-affect the jurisdiction ofthe arbitrator may 
be waived by the parties either expressly or by their 
conduct, provided the party waiving it has-full know- 

ledge ofthe defect. The.Court will not permit a 

party to lie by or actin an undecisive manner so as 

to’ obtain the benefit of the award, if it isin his 
favour and'endeavour to set it aside, if'it is not. 

Whether there has been a waiver or notin any par- 

ticular case must depend upon the facts of that “cabe. 

A. party doesnot, however, waive his. objection by 

continuing. to attend the proceedings after protest or 

“under compulsion and without, his intention to waive 

his objection. E E < ; 
.Where, therefore, one of the arbitrators is absent 

at one of the hearings or for:sometime at one of the 
hearings, and the objectorto the award has not pro- 
tested against the same after knowledge thereof and 
continued to attend ‘the ` proceedings thereafter, he 
cannot be-allowed to object to'the award on.the ground 

of such. irregularity. S .O. I. 'ExariNEERIXG ‘Co. w. 

Mussgs. MALLICK THAKURDAS MATHRADAS, A. J.-R.-1930 

Sind. 79; Ind. Rul (1930) Sind 90 234 


Reference “Uko bil mukto", meaning -and- 


‘validity of, : 

A.reference empowering the arbitrator to make 
award “Uko bil mukto" is intended to enable the 
arbitrator to make an equitable dward -and does 
render the reference ipso facto invalid.. S PHAGUMAL 


v. TEJUMAL, Ind. Rul. (1920). Sind 109; A. I. R. 1930 
Sind 186 . 301 


Arbitration and award --Suit- for. partition—De- 
fendant appointed to divide properties—Final decree 
passed on receipt of report without further-trial ‘or 
notice to,parties— Procedure, legality of. 

In a suit for partition,. after the preliminary decree 
was passed, the plaintiff and the 1st defendant filed ‘a 
Statement agreeing to abide by the decision of the 
3rd defendant, and the suit was adjourríed, no-time 
being fixed. Some timeafterwardsthe 3rd défénddnt 

e 

: 
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filed in. Court an award or -list of division. No 
notice. of this was given to the plaintiff nor. was any’ 
day fixed for the filing of objections On the next- 
day a final decree was passed in terms of the award: ` 
: Held, that the course adopted by tbe Court was not 
in accordance with any of the provisions of the 
Code Ifthe Court wanted to appoint anarbitrator 
under Sch. II of the Civil Procedure Code, it was 


bound to passan orderto that effectand fix a date: ` 


for thereturnofthe award and also fix a date for, 
objections being filed The  passingof the final. 
decree without further trial and without notice to 
parties was wholly irregular whether it was considered 
as anaward oras Commissioner's report. M Sunpayya 
v. PAPAYYA, A.I. R. 1929 Mad. 
Mád. 421 - 


Attachment— Bill for money due—Endorsement of 
ball io. creditor—Attachment of amount by other 
creditors after endorsemeni—Passing of property: 
by endorsement— Civil Procedure Code (Act V of 
: 4908), 0. X XI, r. 68—Claim order—Revision. _ 

- A; a colliery owner, who had entered intoan agree- 
ment to supply coal to B mortgaged the colliery to C. 
C took possession of the colliery and worked it in A's 
name. Certain bills for moneys due.from. B were 
prepared by A's manager in A's name and were en- 
dorsed- over by him to C and the bills were passed- 
by B for payment. "lhereafter some of A's creditors‘ 
attached theamount due under the bills. C preferred 
a claim and the claim was disallowed: . ' m) 

Held, (4) that as the bills had been endorsed to C 
before they were attached, the properly therein had 
passed to C before attachment and A's creditors could 
nct attach it; 

().Sthat the High Court had jurisdiction to ine 


. terfere.in revision withthe order of the lower Court 


in the circumstances of the case nothwitbstanding the 
provisions of O. XXI, r. 6 ', Civil Prceedure Code, Pat 
CENTRAL Bank or INDIA L'n. v. RAMKINKAR^ BANERJEE, 
A. T. R 1929 Pat. 751: Ind Rul. (1930) Pat. 503 ^ 388 
Award. See O1vit Procepure Copr, 1903, s.115. 


rene "nm 22 
Bar Councils Act (XXXVIII of 1926), s. 9-—Ean- 
rolment of Advocaies—Discretion of ‘High~ Court. 
ee to refuse where applicant is engaged in 
‘trade. d 
‘The High Courthas powerto refuse to admit any 
person as an Advocate, at its discretion. E" 
Where a Vakil who was actually engaged in trade” 
applied to be enrolled as an Advocate, . iheir l.ord- 
ships refused the application for the time being giving 
the applicant liberty to revive his application after 
he hadceased to carry on. trade. A AN "ADVCCATE, 
In re, (1929) A, L. J. 1105; A. 1 R. 130 AIL 22; Ind. 
Rul..(1930) All. 4' 1. : 683 
Barsote Raj—Non-resumable shikmi taluk. 
The Barsote Raj is à non resumable shikmi'or shami- 
lat talik, and is not a jagir tenure held under. the 
Ramgarh Raj. P C SURENDRA Narta Karam Dro a. 
Narain SINGH, A. I. R. 1930P. C. 45; 31 L..W. 352; 32: 
Bom. L. R. 515; Ind.Rul. (1930) P. O. 129;51.Q. 
502 145 


Benaml transaction— Purchase by Burman in the. 


name of wife or son — Presumption. 

When a Burman husband or father who had purchas- 
ed‘property.in the name of his wife and child produces 
no -evidence that he advaneed the purchase-money, he 
does not-stand in the position of a Hindu or Muhamma- 
dan, in whose cases the law raises a‘ presumption -of 


L J.. 


789; Ind. Bu 


es 
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benami. He hastoshow further with what particular 
object or motive he purchased. the land, before the 
Oourt can decide, whether the property purchased was 
a benami transaction or not. .R.Ma S4 v. Ma SgIN NU, 
A. I. R. 1929 Rang. 257; 7 R. 751; Ind. Rul. (1930) 
Réng. 177 129 
Bengal, Agra and Assam Civil Courts Act (Xi 

Of 1887),8. 37. See TRANSFER OP Property ÁOT, 

1882, s. 123 . 401 
Bengal Alfuvion and Diluvion Regulation (XI 
` 1825),8.4 (1) See ALLUYION AND DILUVION 66 


Bengal Court of Wards Act (IX of 1879), s. 60 
A—Appointment of Court of Wards as common 
manager—Co-sharers, whether become wards—Right 


* .. to alienate, whether extinguished. 


" Appointment of the Court of Wards as the common 
manager under the-Bengal Tenancy Act does not 
render all the co-sharers of the property wards of 
Court soas to disqualify them from incurring 
debts or selling their interest in the property, G 
Prosanna Kumar v. DHIRENDRA LaL Gurra, 33 0. W. 
N. 847; A. I; R. 1929 Cal. 790; Ind. Rul. (1930) Cal. 

320 


. 
=, 


320. 


. Bengal Food Adulteration Act (VI of 1919), s. 7 


—Offence under s 7—Duty of prosecution to prove 

that.article was intended for human consumption, 

To obtain a conviction under s. 7 of the Bengal 
Food -Adulteration Act, 1919, the prosecution must 
prove that the article in respect of which the offence 


* isalleged to have -been committed was intended as 


an article of food for human consumption. > O SHEO 
PrasHaD HaLANI v. EwPEROR, 33 C. W. N. 1032; Ind 
Rul. (1930) Cal. 376;.31 Or. L. J. 568 - 744 
Bengal Landlord and Tenant Procedure Act 
.. WHLOf1869), s. 52—Non-transferable occupan- 
. ey—Decree for arrears of rent- Mortgagee of 

-holding, power of, to deposit arrears. > 

A mortgagee of a non-transferable occupancy hold- 
ing is not entitled to make a deposit under s. 52 of the 


` Bengal Landlord and Tenant Procedure Act, 1869, for 


the purpose of staying execution of a decree for 

éjectment of the tenants on account of non-payment 

of.arrears of . rent. -G Raz OHaNDRA Darra v HABIJ 

MognaMED, A I. R 1929 Oal. 572; 31 C. W. N. 31; Ind. 

Rul. (1930) Cal. 335 447 

Bengal Regulation (XIX of 1793), s. 48. See 
GRANT — - 


641 
Bengal Tenancy Act (VIII of 1885), ss. 3 (3) 
(9); 5 (2)—'Holding', meaning of—Homestead be.» 
lagan land, whether part of holding—Presumption— 
: Question whether one of fact or'law—T'ransfer of 
- homestead land—Landlord's right to eject. 

There is no presumption that belagan homestead 
lands are not part of a raiyati holding. Itis a ques- 
tion of fact and not of law, as to whether ‘a particular. 
belagan homestead land: is oris not part of the 
ravyat's holding, and this is to be determined upon 
the facts and circumstances in each case. - 
` ; Where a homestead belagan plot forming part of 
& tenant's holding in a certain khata number was sold 
to the defendant and the tenant subsequently trans- 
ferred the agricultural lands in the village and took 
up his residence in another village and the landlord 
eae a suit for possession of- the homestead 

ands; ; : $ 
 Held,that the landlord was entitled to recover 
possession as there was an abandonment of the entire 
holding. í 

‘Per Jwala Prasad, J.—4A11 that is required for a 'hold- 


ing’ is that it should consist of a parcel or parcels of 


D $ 
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land whether rent-paying or rent-free held by a ratyat 
and forming the subject of a separate tenancy. A 
homestead belagan. land included in the holding is 
held by the tenant for the purpose of cultivating the 


“rest of the lands in that holding and such a land is 
.not only a part of the holding but is inseparable from 


the rest of the lands in that holding. Pat TILAKDHARI 


‘Sıxan v. Kuman Das, 11 P. L. "T. 111; A. I. R. 1930 


403 


Pat. 201; Ind, Rul (1930) Pat. 323 
EPSO 366 


s, 23. See LANDLORD AND TENANT 


——— 68, 24, 27, 103-B, 158 (1).(d)—Record 
of Righis—Entry challenged by both  parties— 
Presumption of correctness, whether exists—Suit 
for assessment of fair and equitcble rent—Land- 
lord, whether entitled to arrears—Suit for rent— 
Allegation of existing rent mot proved—Plaintiff, 
whether entitled to fair-rent or rent admitted 
by defendant—Alternative prayer for assessment of 
fair rent, legality of. — .. f a M 
The statutory presumption of correctness of entries 

made in the Recordof Rights prevails even when 

both parties to a litigation allege that the entries 
are incorrect. = 

' When a plaintiff-comes to Court with the allega- 

tion that fiers is an existing rent or rate of rent 

and failsto proveit, hecanonly be given a decree 
at therate admitted by the defendant, although the 

Court may not be satisfied that that is the real or the 


proper rate. 


Tf a Judge finds that there was no existing rent 
and assessesa fair and equitable rent or rate of 
rent, which will operate in future years, it 1s open 
to him also to make a decree in favour of the 
plaintiff by way of damages for three years before 
the institution of the suit atthe said rentor rate 
of rent subject, of course, to such modifications, if 
any, asmay berequited by the fact that while that 
rent or rate of rent operates in future, the damages 
are assessable for years already past. . M 
In a suit for rent on the allegation that there was 
an existing rental, there is nothing illegal in adding 
an alternative prayer that ifit is found that there 
was mno existing rental, a fair and equitable 
rent may beassessed. Pat DISHESHAR SINGH v. PATAN 
Manton, Ind. Rul. (1930) Pat 313: 11 P. L. T. 591: A. 
I R.1930 Pat.485 - . 615 


— s. 29 —Enhancement of rent exceeding two 
annas inthe rupeée—Excess very slight —V alidity of 
enhancement—Maximde minimis non curat lex, ap- 

* plicability of. : i 

E ain A ERE of rent exceeds two annas in 
the rupee, the landlord cannot be given, a decree for the 
enhanced rent, even if the excess be a very small one 
and negligible for all practicable purposes, e. g , where 
the enhancement exceed two annas by 9/80th ofa 
pie or 3/16th of a pie. The maxim de minimis non 
curat lex cannot be applied to such cases soas to con- 
travene the mandatory provisions of the Statute. G 
Bıpy Beusan Das Masumpar v. GHENU Nasya, A. L. R. 
1929 Oal. 531; Ind. Rul. (1930) Cal. 375 743 


- -§.87—Abandonment of hold.ng—Suit in 
ejectment—Plea that landis not ‘holding’, whether 
can be raised for -first time after remand—S.87, 
whether exhaustive—Practicé—New pleas. 

In a suit for ejectment on the ground of abandon- 
ment the plea that the land in dispute is not a 
‘holding’ within the meaning of s 87, ofthe Bengal 
Tenancy Act asit consists ofan undivided ‘share of 

-@ 


Ut 
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certain plots, cannot be raised for the first time after 
the case has once been remanded and retried by the 
original Court,’ inasmuch as itis nota pure question 
of law but depends onan investigation into facts. 

Obiter :-—The provisions of s. 87, Bengal Tenancy 
Act, as to abandonment are not exhaustive. C 
BarkuNTHA CHaNDRA Naa v, CHANDRA Nata; 33 O. 
W. N. 1023; A, I. R. 1930 Cal. 190; Ind. Rul. (1930) 
Cal. 345 649 


———— ss. 49, 182—Homzestead land—Settled 
raiyat with respect to lands other than homestead 
laad—Under-raiyat with respect to homestead land 
—Incidents of tenancy—Raiyat, whether liable to 
ejectment. 


A settled raiyat of a village who holds homestead 
land asan under-raiyat cannot be ejected from the 
homestead land inasmuchas the incidents of his 
tenancy will be governed by the provisions of the 
Bengal Tenanzy Act applicable to raiyats. Pat 
SHAIKH KHAIRULLAH v$BRHARI HAJJAM, Ind. Rul. (1930) 
Pat. 356; A. 1. R. 1930 Pat. 411 . 628 


—— —— $8. 49 (b), 66, 103—Record of Rights— 
Under-raiyat recorded as having occupancy, rights— 
Presumption of correctness—Onus of proof of right 
to eject—S. 66, whether applies to 
having occupancy rights. 
When it is recorded in the Record of Rights that a 

certain person being an under-raiyat has a right 
of occupancy, it must be presumed that that right 
of occupancy has been acquired by him under and by 
virtue of acustom and the onus is on the person 
who wants to eject him to show that this entry is 
wrong. 


Quare ;— Whether an under-raiyat having right of 
occupancy can be ejected under s. 66 of the Bengal 
Tenancy Act. C ABDUL Hamipv. EAKUBAL PANDIT, 33 
O. W. N. 1193;-A. I. R. 1930 Cal. 315; Ind. Rul. (1930) 


Cal. 298 266 
-———-— §,103-B. See BENGAL TENANOY Aor, 185, 
s. 24 615 


—— —— 8. 103-B (3)——Record of Rights— Entry of 
rent-freetenancy —Presumption—Land within zemi- 
ndari-of landlord—Presumption, whether rebuited 
—Long non-payment of rent—Presumption. 

Where atenancy is recorded in the Record of 
Rights as a rent-free tenancy, it must be presumed 
to be rent-free, even if it is shown that theland in 
dispute lies within the zemindari of the landlord. 


“Where a landlord fails to show that he hasever : 


taken rentfrom the tenant, a rent-free’ grant may be 
presumed. Pat JoDHA Samu v. TiRBENA Sanu, A. I, 
R. 1929 Pat. 748; Ind, Rul. (1930) Pat 306;11P.L. T. 


468 386 





as to correctness rebutiable— Conflict between revised 
. Record of Rights and original Record of Rights— 

Presumption in favour of revised Record of Rights. 

The presumption under s. 102-B of the Bengal 
Tenancy Act is arebuttable presumption ; and when 
evidence has been given which indicates that the 
Record of Rights is incorrect, it must be considered 
even if it is oral evidence, before it can be held that 
the entry has not been rebutted. 

Where the revised Record of Rights isin conflict 
with theoriginal record, the presumption is that at 
some time between the two dates of final publication: 
the persons recorded in the original lost their pos- 


ÍNDIAN CASES, 


under-raiyats: 


s. 103-B—Record of Hights—Presumption , 


(1930 
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session and that the persons whose names appear in 
the revised record obtained possession, but there is 
no presumption regarding the exact time at which 
this change in the state of affairs took place. 
Pat Naunaxar v. Kanwatya, Ind, Rul. (1930) Pat. YA 
A I. R. 1930 Pat. 568 390 


ss. 105,109, 113 — Application under s. 105 
dismissed for default—Suit on same subject-matter, 
competency of. 

an applieation is once made unders 105 of the 

Bengal Tenancy Act, even if it is dismissed for de- 

fault of prosecution, & suit on the same subject- 

matter is barred under s. 109 ofthe said Act Pat 





KANDHAYA LAL v. Sago TAHAL AHIR, A, L R. 1930 Pat. e 


69; Ind. Rul. (1930) Pat. 332 412 


———— $.158 (1) (d). See BENGAL Trnanoy “Act, 
1885, s. 21 Í 615 


—————- §.182. See BENGAL Tenancy Act, 1885, s. 
49 28 


Sch. Il, Art. 3—Limitation Act (IX of 
. 1908), Sch, I. Art, 142 —Suit for possession based on 
dispossession. `. 

In a suit under Art. 3, Sch. HI of the Bengal 
Tenancy Act, as ina suit under Art. 142 of the 
Limitation Act, the onus ison the plaintiff to prove 
that the dispossession took place within 12 years of 
the date of the suit. Pat BADRINATH UPADHAY v. Bar- 
NATH MANDAL, A, I, R. 1930 Pat. 134; Ind. Rul. (1930) 
Pat. 310. i 612 


Bihar and:OrissajExclse Act (Il of 1915),ss. 70, 
89—Ezrcise Sub-Inspector, power of, to arrest 
without warrant. 

"^ Under s 70 of the. Bihar and Orissa Excise Act a 

Sub-Inspector of Excise is entitled to arrest without 

a warrant a person found committing an offence 

punishable under s. 47 of the Act. Section 78 of. the 

Act has no application to such a case. Pat Brcan 

Mian v. Emperor, 31 Or. L J.465; Ind. Rul. (1930) 

Pat. 292; A. I. R. 1930 Pat. 314 68 


Blharand Orissa Municipal Act (VII of 1922), 
ss. 82, 89 (e), 92— Assessment on holdings— 
Person having several holdings—Maximurn assess- 
ment—Contents of assessment list. 

The maximum assessment prescribed by s. 92 of 
the Biharand Orissa Municipal Act refers to the 
maximum which ean be levied in regard to each 
holding occupied by the assessee. i 


: Under s. 89 (e! of the said Act the local authorities 
are not bound to state inthe assessment list the 
amount of assessment against each holding in respect 
to which an assessment has been made. It is enough 
if they state the total amount of the assessment at 
which they have arrived withregard to the nssesseo. 
Pat Ganea Prasad v. MUNIOIPAL CoMMISSIONER, 


— 





` DUMRAON, A.I. R.1929 Pat 745; Ind. Rul. (1930)-Pat. 


312; 11 D. L T.584 392 


dieses eri dbi. Act (| of 1905), s.17— 
recution of decree against ward— Certificat 

Courtof Wards, if necessary. a ° i 
_ Under s.17 of the Bombay Court of. Wards Act it 
is obligatory to file a certificate of the Court of 


Wards with an application for execution against a^ 


ward of the Court, andunless a certificate is sup- 
plied as required by the said section the Court should 
dismiss theapplication S KUNDOMAL v. KURAROSHAH 
ind. Rul. (1930) Sind 127 . . 703 


* 
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Bombay District Municipal Act (Il! of 1901), s. 
131. See ORIMINAL PRocupuRE Cops, 1898, a. 197 
7 


s. 167 —Suit for "anything done or purport- 
ing to have been done in pursuance of Act," whe- 

. ther covers suits based on contract. 
..Theexpression “for anything done or purporting 
to Mave been donein purauance of the Aet" in s.167 of 
the Bombay District Municipal Act, has no reference 
tosuits based on contraets, whether such contracts 


are, intra vires of the Statute or not. S Larkana 
MUNICIPALITY V. ATMABAM HASHMATRAI, Ind. Rul. 
(1930) Sind 93; A I. R. 1930 Sind 209 237 


Bombay Land Record of Rights Act (IV of 1903), 
'ss. 3, 4—Bombay Land Revenue (Amendment, Act 
(IV of 1918), s. 185 (j)—Evidentiary value of 
entries in Record of Rights and mutation registers 
' —Presumption of correctness—Evidence Act (I of 
1872), s. 85-—Relevancy of entry in public record 
made in performance of duty—Allegations of fraud 
' and. collusion in preparation of Record of Rights— 
' Hindu Law—Partition between two Hindu brothers 
—Separate and exclusive enjoyment of property— 
Evidence of separation—Shares separately recorded 
in village papers—Adoption by widow—“Giving and 
taking” of adopted boy—Proof of performance of 
prescribed ceremonies. 
The main issuein the case was whether by reason 
of a partition between two Hindu step-brothers, 8 
and B, who both died in 1911, lands in village H be- 
came the separate property of B. In supportof the 
partition, evidence was given that for a long 
period Sand B were separate in food and residence ; 
B. repeatedly mortgaged and leased the lands in 
village H and appropriated the proceeds thereof to 
his own exclusive use. He was in separate possession 
thereof upto the time of hisdeath. In most of the 
documents he asserted that the lands in village H 
were in his soleownership and his sole enjoyment 
and possession; in the Record of Rights and the 
mutation registers maintained under the Bombay 
Land Record of Rights Act of 1903, B was des- 
cribed as the separated brother of S, and the lands 
in village H. were recorded as being in the possession 
of B by virtue of private partition effected between 
the two brothers. There were a large number of these 
entries in the Revenue Records extending over several 
years; on B's death, without male issue, in 1911, 
thelands in village H came into the possession of 
his widow and she wasrecorded as owner in the 
mutation registers on the footing that there had been 
a separation and partition between the two brothers: 
Held, by the Privy Council: (1) that the importance 
of Revenue Records as evidentiary value' on title 
varies with the circumstances, and as the entries in the 
Record of Rights and mutation registers in the pre- 
sent case were made after a most careful public en- 
quiry asrequired by the Bombay Land Record of 
Rights Act of 1903, andas there were provisions in 
ihe Actfor the periodieal checking of the correctness 
of such entries, these entries, though not in any way 
conclusive, were cogent evidence of the facts recorded 
therein, namely, the partition and the separation; 
. (3) that there was no proof whatever thatthe above 
entries inthe Record of Rights were made by the 
village accountant in collusion with B, mere sugges- 
tions of fraud and collusion based on suspicion with- 
out any evidence to support the same being insuffici- 
ent for this purpose; 
(3) that, inany ease, as these entries in the Revenue 
Records were prepared ‘by public” servants in the 
discharge of their official duty, they were relevant 


- 
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evidence of the facts recorded therein under the pro- 
visions of the Evidence Act, 1872, s. 35; 

(4) that, in respect of such of the entriesas were 
made after the year 1913, s. 135 (7) of the Land Re«^ 
venue Oode [added by the Bombay Land Revenue 
(Amendment) Act of 1913], applied, under which 
“an entry in the Record of Rights and register 
of mutations is presumed to be correct until the 
contrary is proved or a new entry is lawfully substitut- 
ed therefor’; and, accordingly, the entries record- 
ing B's widow as the owner of the lands in village H 
were presumptive evidence of her separate title; 

(5) that, onthe whole, therewas sufficient evidence 
to establish apartition between the two brothers 
during their lifetime. 

Held, further, on the subsidiary question whether 
defendant No. 3 was validly adopted by B's widow as 
a son toher deceased husband, that there was ample 
evidence on the. record to ‘establish the adoption ; 
that there was an actual “giving” and “taking” 
of the boy in adoption, and a due performance of the 
prescribed ceremonies, coupled with the execution by 
the adopting widow ofa deed of adoption attested 
by aconsiderable number of people. P C GaNaanar 
Kom BaswaANTRAO v. FAKIRGOWDA SOMAPPAGOWDA, A.T. 
R. 1930 P. C, 93; 32 Bom. L. R. 368; Ind. Rul. (1930) P. 
©. 150; 58 M. L, J. 322; 51 C. L. J, 592; 32 L. W.34; 54 
B. 335 166 


Bombay Land Revenue (Amendment) Act (IV 
011913), s. 135 (j). See Bouspay LAND RECORD or 
Rieuts Act, 1903, ss. 3, 4 66 


Bombay Land Revenue Code (Act V of 1879), 
s. 83 (2)—Presumption of permanent tenancy —Old. 
tenancy —Evidence showing tenancy originated after 
landlord's tenure—Presumption, whether rebutted— 
Inference of permanency—Question of law. 

The question of permanent tenancy, though it isto 
be decided on facts, is a legal inference from facts and, 
therefore, a question of law, which it is open to con- 
sider in second appeal. Š 

' In the case ofa permanent tenancy the onus ison 
the landlord to prove a rightto enhance by agree- 
ment, by usage or otherwise. 

eWhere atenancy was nearlya century old, there 
was no satisfactory evidence of its commencement or 
intended duration and during this long.period there 
was nodemand for enhancement or attempt to 


eject: 
Held, that there wasa presumption under s.-83 (2) 
of the Bombay Land Revenue Code that the tenancy 
was a permanent one. . : i 
Obiter. —W here a tenant has been in occupation for 
a period of nearly a century without disturbance or 
enhancement of rent, the presumption that he is a 
permanent tenant can hardly be defeated from the 
simple fact that the owner is able to produce his own 
title-deed, which may be years before. On the 
other hand, in the absence of documentary evi- 
dence, dificult to procure in the case of ancient 
tenancy, it isnot enough ifthe landlord proves that 
the tenancy, notwithstanding its long duration, com- 
menced at a definite date, meaning thereby not the 
day, month and year, but at least an approximate 
period when it began and not merely large periods 
such as twenty-five years or thirty years between 
which it began. B MANSUKH PANAOHAND SHAH v. 
TRIKAMBHAI ICHHABBAI PATEL, 31 Bom. L. R.1279; A. I. 


R. 1930 Bom. 39; Ind. Rul. (1930) Bom. 204 492 
Bona fide purchaser for value. See SPEOIFIO 
PERFORMANCE — 86 
e . 


- 
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890 P 
1 
* E L 
ya E * » 
" 


Breach of trust. See PRACTICE — —— 2 
Burden of proof. :See SPECIFIC PERFORMANCE 
———— jJVrong.allocatien of onus; effect of. 
Where the parties liave produced allthe evidence 
question of allocation of -burden of 
proof. becomes immaterial. L- Hapavar KHAN v, 
GzazNA, 31 P. L. R. 195; Ind. Rul, (1930) Lah, 385. 81 


‘Burmese, Buddhist Law—Devise of property to 
` heir directing him to discharge liabilities—Grantee, 
whether purchaser for value—Doetrine of part per- 
formance, applicability of. 
hen a Burmese Buddhist directs one of the heirs 
to discharge his liabilities, which are w good 
deal less than the value of his properties, and 
take over his properties, the transaction ig equiva- 
lent toa gift of the excess of the property over 
the debt, ora Willof that excess, orit may be a death- 
bed giftof the excess. The principles, therefore, 
which'would apply to a purchaserof property for 
consideration have no application to a case-of this 
nature. R MAUNG Tuu v. Mauxa Suwe HLA, A. I. R: 
1929'Rang. 2:2; Ind Rul, (1930) Rang. 187 139 
— Husband and wife—Transfer by wife of 
property inherited from her parents —Husband not 
party to transfer—Validity of transfer. 

A transfer by a Burmese wife of property -inherit- 
‘ed from her parénts, under such circumstances as to 
raise.a& presumption that she was acting on behalf of 
the marridge partnership, would be binding on:both 
the husband and wife even ifthe husband was not 
an active party to the transfer, R Maung AuNG BAN 
v. Maune Nar, A. I. R. 1929 Reng 213; Ind Rul. (1930) 
Rang. 188 S" : 40 
Caste. See CIVIL PROCEDURE Copr, 1908, 5.9 - 4 
:C. P. Judicial Commissioner's Civil Circular 

il-8. See Court Fzzs Aor (VII or 1870), Sca 11, 

ART. 17, ors. (v) (vi; 417 
C. P. Land Revenue Act (It of 1917), ss.'2 (7), 

188—Lambardar ceasing to be proprietor, whether 

can sue forrent. ` = 

A lambardar is entitled to maintain a suit for arrears 
of rent against a tenant, even though he has ceased to 

N RAGHUBAR v. HUKAM- 


.15 
86 





- 





be a proprietor of the village. 
-CHAND, Ind. Rul. (1930) Nag. 241; A, IR. 1930 Nag. 
210 ; 


l 897 
—————— S. 80, See CO. P, Tenancy Act, 1920, s. 101* 


» - 462 

— ——— $.188. See O.P. LAND RmvgNUE Aor, 1917, 

. 8 2(T) - : 897 

C. P. Local Self-Government Act (IV of 1920), 

' S. 73—8uit against Municipality for breach o 
contract —S. 78, wheiher applicable—Notice, whe- 
ther necessary —Limitation. 

The words "anything done: or purporting to be 
-done underthe Act or anyrule or by-law made under 
it" in s. 73 ofthe O. P. Local Self-Government Aet 
as applied to Berar must be interpreted ag relating 
only toan act done or purporting to be done in direct 
execution of the Actor ofa rule or by-law, and breach 
-of a duty imposed, or exercise of a power conferred, 
by acontract, is not such an act. N K.L. Nrvoar & 
, Co. v.. DISTRIOT COUNCIL, BULDANA, Ind, Rul, (1930) 
Nag. 247; 26 N. L. R. 81; A. I. R. 1930 Nag 179; 13 N, 
La JJ. Tk . “903 
`C. P, Tenancy Act (1. of 1920), ss. .5, 11, 89— 
` Hindu widow's power to surrender occupancy or 


absolute occupancy holding so as to defeat reversioner 


—Widow's powers in general—A bsolute occunan 
right, nature of. j ; EM 


A Hindu widow has no right to'surrender her late 


absolute . occupancy or 


: i e 
. 


-ÍNDIAN OASES. - 


(1930 
C. P. Tenancy Act—1920-——oconeld. : : SEP 


occupancy, in such a manner as todéfeat theexpect- . 


ancy ofa reversioner when the object of the surren- 
der -is to defeat that expectancy. 


A Hindu widow who succeeds to an - absolute oc- 
Cupancy or occupancy -holding, on the death ofer 
husband, has-not. got the same power 
or transfer, which -her "husband "had. .-:- . 

The right of an absolute occupancy tenant iga right 
of semi-proprietorship in property and not: a right 
undera contract 'N Laxman, v. BRULABAT, A. I..R. 
1930 Nag. 65; 26N:L. K. Í; Ind. Rul. (1930, Nag. AN 

v arre A KANAN NG Na I de ryt We Rat B4 





S. G— Absolute “occupancy holding Widow 


*, 


ofaliénation . 


. allowing trespasser to remain in possession, effect, of ` 


entitled to sue for possession. 
` If a Hindu; widow allows transferees .from- herself 
or : trespassers to'remain in possession: of an absolute 
occupancy- holding during her life, thé reversioner at 
her death or on-her remarriageis entitléd to posses- 
sion of the holding. N GANPAT v. Narain, Ind. Rul, 
(1930) Nag. 250; A. I. R. 1930 Nag. 204;.13 N. L. J. 
OF ce: "n i ; 906 
56. 11, 89.. See C. P. Tenanoy Acr, 1920, s. 5 

.* v 449 


e - 


—ke-marriage . of . widow—Reversioner, whether 


r 





- S. 104, Sch. 
Act (II of 1917), 
(IV of 1882)s. 91—Mortgage" of ‘tenancy—Decree. 
for foreclosure without tmpleading transferee of 
equily of redemption—Settlement entry based’ on 

- foreclosure decree—Suit for ejectment of trans- 
feree—Eniry, | whether 'conclusive— Right of 
transferee to redeem, whether extinguished. i 

“A mortgagee who obtains a decree for foreclcsure 

agaiust the original mortgagor after’ the -latter had 

parted with his interest and who obtains a settlement 
entry on the basis of his foreclosure decree cannot bé 
allowed to plead that the entry has secured to ‘him 
the status of an -occupancy tenant and to éject the 
transferee of the equity ofredemption as a trespasser 
without giving him an- opportunity for rédemption. 


4 


The general words used in s. 80, O..P. Land 
Revenue Act,. 1917, that ihe entry shall be 
‘conclusive however wide and comprehensive they 
‘may be in their literal sense, must be construed ag 


I1 Art. 1—C. P: Land" Revenue 


being limited to the actual objects of the Act and® 


not altering the law beyond, namely, the law of 
transfer as enacted in the Transfer of Property Act, 


A general Statute like the Transfer of Property Act 
‘cannot betreated as impliedly repealed by a local or 
‘special Statute: like the C Tenancy ‘Act. N 
RAMNATH v. HAZARILAL, A. L R. 1929 Nag. 246; 95 N, 
L. R. 19; Ind. Rul. (1930) Nag. 222 462 


‘Chota Nagpur Tenancy Act (VI of 1908), ss.. 

84, 87— Presumption of correctness of entries made 

in Record of Rights—Onus of rebuttal on party. im- 

pugning their correctness. D t 
. Entries in íhe Record of Rights prepared by a 
Settlement Officer under the provisions of the Chota 
‘Nagpur Tenancy Act, 1908, are ‘statutory. evidence 
of great weight, and the onus is on the party impugn- 
jug their correctness to establish by cogent 
evidence that the entries are incorrect: 


: Held, that on the evidence in the present-case, the 
onus had been discharged. P © : Surenprd- Nata 
‘Karan Dgo v. NARAIN SINGH, A. I. 


s. 80—Transfer of Property Act F 


R. 1930 P..0. 45; 31 - 


+ 


- 


li. W: 352; 32 Bom, L.R. 515; 


. 5 
. 


* Vr 123] 
Chota Nagpur Tenancy Act—eonold..- : i. 


- 129; 51 C. L.. J; 502 


~ $.139—Suit for ejectment:of tenant after 
service of, nolice to quit—Jurisdiction of | Civil 
Coust—Notice to quit during middle of agricultural 

' season, validity of. MER 
A suit forejectment ofa tenant in which it is 
. &verred that,the tenaney having being duly termi- 
nated, the relationship of landlord and "tenant does 
.notexist between the plaintiff and the defendant, 
.lies inthe Civil Court, though it is liable to be dis- 
missed ifthe averment of the termination of the 

_tenancyis not substantiated, — — ^ E N 
ét is ordinarily necessary that a noti¢e purporting 
to terminate a tenancy of agricultural land should 
either ask for possession at the end of- the agricul- 
tural year or at least when the crop of the year has 
~“ already‘ been harvested or perhsps ‘before it has 
' been put down. ‘A notice of one. month given in the 
: middle of the agricultural.season is wholly unrea- 
"gofiable and will not terminate the--tenancy. Pat 


“ Nanpu Manrox v. BHORU Maruton, &.]. R: 1930 Pat, 


“143; Ind - Rul. (1930) Pat. 337 609 


.Olty of Bombay Police Act (IV of 1902), ss. 
23 (3), 89 (3), 127,134, 137—Order prohibit- 
ing meetings—Power of Commissioner of Police to 
prohibit meetings in private places—Order under s. 
28 (8)—Mode of promulgation—Inference of know- 
‘ledge from circumstances—Disobedience of order— 
Punishment under s. 188, Penal .Code—Statutes— 


Offences under special and general Acts —Unlawful- 


assembly .to.disobey lawful, ordér--Complaint from 
- public servant, whether necessary—Penal Code (Act 

XLV of 1860), s5.40,1,1,188. 5. “7 
. The.words ‘any assembly or.prócéssion' in s. 23 
. (3) of the City-of Bombay. Police’ Act'are not restricted 
.to,an assembly or .prócession . in a publie place, 
.but are wide enovgh'to include "ài assembly in a 
-private, place, : ; 


“A Commissionerof Police can lawfully promulgate an 
‘order under s. 23 (3), City of Bombay Police Act, if in 
‘his opinion such an order isnecessary for the preserva- 
‘tion of the-publie-peace or safety, but if he has manifest- 
ly abused ‘his-powers the Court has power to say 

that he has not exercised ‘his discretion fairly and 
‘honestly:; = ' +s cn NK en 

"Where. is rio provision in thé City of Bombay Police 
.Aetás to-the‘mode of serving an order in writing 


',undérs.23(3)of thésaid Act but knowledge of the 


order may be proved by circumstances which give rise - 


to an inferencethat the accused had such Knowledge. 
wu on yppa, Cuv dk qu ao sos 
‘Where such an .ordef was’ promulgated by 
heating- the «drum and" reading it. out at pro- 
. minent, places, and copies were posted at con- 
“spicuous places, inthe offices of the accused and 


were served on the president, secretary and mem- 


ers of the. union to which the accused belonged: 


4 fj 


- 


- 


€ 


~ wHeld, that the service was not irregular and an 


„inference, that the accused had knowledge of the 


order may be made. 


“vin -order that the disobedience of an-order under 
'8: 227 (3) of the Oity of. Bombay Police Act may 


. :amount' to an.offence under s. 188, Penal Code, it is not 


necessary that the accused should intend to produce 
harm or contemplate his disobedience as likely.to pro- 
‘duce harm ^ Jt is'sufficient if he knows of the order 


me his disobedience produces or is likely to produce. 
E i arm.-- S TL DA i EO | . ; 


` 
e e 
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-> . .. -145 . new offence with a particular penalty and a Statute - 
. enlarging , the. ambit of an existing offence by 
.ineluding . new acts. within it with a particular 
- penalty, 


021 
City of Bombay Police Act—concld. . . (d. 
Tho, distinction. between a Statute creating. a 


is. well-settled. In, the former case the 
new offenee.is. punishable .by the. new penalty only;- : 

„in the latter it is punishable also by all such 
penalties as were applicable, before the Act to .the 
offence in which it-is included. 


. Consequently, though the disobedience of an 
order of the Police Commissioner under .s, 23, 
sub-s (3), City of Bombay Police Act, is an offence 
punishable under s. 127 of the-Act, it would be equally 
punishable under s. 188 of the Penal Code if :all 


. the conditions laid down by that section are fulfilled. 


- -` Ifan accused “person” is ‘charged for an'offence 
“under `s. 188, Penal Code,:the  Ocurt cannot take 
 eognisance of the offence except on ‘the: complaint 
, of the publie servant whose order was ‘disobeyed 
‘but if the offence charged is unlawful assembly ‘to 
commit an offence under s. 188, Penal Code,'no’ such 
“complaint is necessary. B HBHALCHANDRA 'TRIMBAK 
RANADIVE v. EMPEROR, 31 Bom. L. R. .1151; A. I...R. 
1929.Bom 433; Ind. Rul, (1930) Bom. .209; 31 Cr. L. 
J. 495; 54 D. 35 "m vs 497 


‘Civil Procedure Code (Act V of 1908), 6, 2 
ol (5)—Provincial Insolvency Act (V of 1920)— Dis- 
trict Court of Secunderabad, whether Foreign Court 

—Adjudication of person as insolvent ` in ' Foreign - 
Court, whether terminates execution pròcèedings in- 

British India. l d 

Adjudication of a person as insolvent in à Foreign 


- ‘Court does not put an end to execution‘ proceedings in 


British India against the person adjudicated. . 


Secunderabad is not part of.British India.and ihe 
District Court of Seeunderabad;is a Foreign Court, 


and so far as insolvency is concerned, there is nothing 


in the Provincial Insolvency Act which provides that 
the Court’ in Secunderabad which is out of British 
India, is to bedeemed a Court in British India. M 
AKARAPPU VENKANNA V. AKARAPPU OHENNAYYA, 57 M L, 
J. 303:,39 L. W. 531; A. I. R. 1929 Mad. 900; Ind: Rul. 
(1930) Mad. 436 j E 20 
—— — 58. 2, 47— Limitation Act (IX of 1908), Sch. 
I, Art. 181 — Sale of exonerated defendant's property 
« 4n execution of decree--Symbolical delivery. of- pos- 
session—Remedy of agagieved party, . whether by. 
suit or execution—Sale, whether .void ov voidáble 
—Cause of.action to apply fer delivery of possession, . 
when arises under Art, -181, Limitation Aet. ..- E 


~- Questions relating to excess-execution, if raised 
by a person who was a party to the suit, should not 
be raised bya fresh suit but should be decided in 
execution proceedings only. TDI 


A person against whom no decree has been passed 
nor order capable of execution has been made, is 
not a judgment-debtor under the Civil Procedure 
Code although he’ is a party to the suit. 


-The Oourthas no jurisdiction in execution.of a : 
decree to sell the property of a person against-whom 
no decree has been passed. Sucha sale is void ‘and 
need. not beset aside and heis entitled to ignore 
the sale until his possession is disturbed, when his. 
right to apply for delivery of possession under Art. 
181 of the First Schedule of the Limitation Act arises, 

In a suit on a mortgage executed. by ‘one of two 
brothers against both, a decree was passed against the _ 


F 
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mortgagor alone, the share of the other brother being 
exonerated. The decree-holder, however, proceeded 
to sellthe entire property and purchased the same 
.himself in execution and obtained formal delivery of 
possession. In a suit by & vendee from the exonerat- 
ed brother, within three years from the date of disturb- 
ance of his vendee's possession, but more than three 
years from the date of delivery; 


Held, that the question of excess delivery related 
to execution and must be determined in execution 
under s. 47, Civil Procedure Code: 


(2) that the suit could be treated as an application 
in execution; 


(3) that the sale of the exonerated brother's share of 
the property was without jurisdiction and void; 

(4) that the Article applicable was Art. 181, Limita- 
tion Act, and the right to apply for delivery of pos- 
session arose only when the possession was disturbed. 
M CHENGALRAYA Reppy v. KoLLAPURI Reppr, (1929) 
M. W. N. 811; A. I. BR. 1930 Mad. 12; Ind. Rul. (1930) 
Mad. 440 24 


Ss. 9 —Caste—Ez-communication by Guru— 
No infraction of rules of natural justice—Suit for 
damages—Malice, proof of. 
Where a person has been  ex-communieated 
from his caste by the head of the caste a suit for dam- 
‘ages in respect of it will not lie, unless itisproved 
that no opportunity was given to the plaintiff to offer 
his defence or any fundamental principle of natural 
justice was violated. 
Once it isfound that a recognised domestic tribu- 
-nal has exercised its function in a legal manner, 
-when condemning an admitted offence it requires 
overwhelming proof to sustain a charge ofin: lice. M 
SUKRATENDRA TIRTHA Swaurvo. M. N. PraABHU, (1929) 
M. W. N. 532; A. I. R. 1930 Mad. 100; Ind. Rul. (1930) 
Mad. 430 14 
—— — — S, 10,115 —Order staying or refusing to stay 
suit— Revision. 

NO revision lies from an order staying or refusing 
io stay a suit, under s. 10, Civil Procedure Oode. 
SWANLANE SPINNING Co., LTD.v. Paras RAM HARNAND 
Rar, A. I. R. 1929 Lah. 662; Ind Rul. (1930) Lah. 404 

` 116 


—— 88, 10, 151—Stay of suit—Conditions pre- 
cedent to application of section—Inherent power to 
stay trial .of suit. 

In order to attract the provisions of the Code of 
Civil Procedure it is necessary that the entire 
subject-matter of the two suits should be the same 
and further that the two Oourts must be Courts of 
concurrent jurisdiction. 

A Court has inherent jurisdiction to stay the 
trial ofa suit under s. 151, Civil Procedure Code, 
if it is necessary for the ends ofjustice to doso. 
O BISHESHWAR Baksu SINGH v DULHIN JADUNATH KUER, 
Ind Rul. (1930) Oudh 146; 7 O. W. N. 3850; 14 R. D. 
171 50 


S$. 11— Constructive res judicata, applicabi- 
lity of, to execution proceedings. 

The doctrine of constructive res judicata is applic- 
able to execution proceedings. “O BALKRISRNA v. 
Desr Prosan, Ind. Rul (1930) Oudh 177; 7 O. W. N. 
363; A. I. R. 1930 Oudh 305 881 
—_——s. 11—‘Finally decided’—Suit for rent— 

Question of defendant's tenure not dealt with in 

final judgment of ultimate Court of Appeal—Reés 
. judicata. 


INDIAN CASES, 


[1930 


= 
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Where in a suit for arrears of rent, the Court of 
First Appeal referred in its judgment to the suit land 
as the defendant's jagir, but it also stated that the 
only point at issue was as tothe rate of rent, and on 
second appeal the High Court dealt with the case in 

. 


the same way: 
. Held, that in these circumstances, even assuming 


thatthe question ofthe defendant's tenure arose in 
the case, as the final judgment of the High Court, in 
second appeal,did not deal in any way with the 
question whether the defendant's tenure was a jagir, 
there was no final decision within the meaning of s. 
li, Oivil Procedure Code, 1908, of the issue whether 
ibe defendant's estate wasa jagir. P C SURENDRA 
Nats Karan Deo v. KAMAKHYA NARAIN SINGH, A. $. R. 
1930 P. C. 45; 31 L. W. 352; 32 Bom. L. R. 515; Ind. 
Rul. (1930) P. O. 129; 51 C. L. J, 502 : 145 


s. 13 (b;—Foreign judgment— Decree on de- 
fendant's non-appearance, whether ‘decision -on the 
merits —Suit on such judgment, maintainability. of. 
A decision of the District Court, Colombo, ina re- 

gular’ suit in which allthat appears from the record 
is that on the defendant's non-appearance, the plaint- 
iff's proctor filed an affidavit and the Court passed a 
decree nisi and then a decree absolute, underss. 85 
and 86 of the Ceylon Civil Procedure Code, is not a 
decision on the merits which would entitle the plaint- 
iff to judgment on the foreign judgment unders, 13 
(b) of thé Civil Procedure Code. MN. P. L. PALANI- 
APPA OnzrTY v. N. M. R. NAGAPPA CHETTIAR, A. I. ^R. 
1930 Mad. 146; Ind. Rul. (1930) Mad. 536 600 
————— $,13 (b)—Foreign judgment, what 7s—De- 
cree nisi and absolute against absent defendants 
under ss. 85 and 86 of the Ceylen Procedure Code, 
whether decision on merits. — 

In asuit on a promissory note in the District Court 
of Colombo, Ceylon, the defendant did not appear-on 
the day of hearing and the plaintiff filed affidavits 
and moved that decree nisi be entered in terms of 
the prayer ofthe plaintiff against the absent de- 
fendant and the Court entered decree nis? under s. 85 
of the Oeylon Procedure Code and notice of the dec- 
ree wasafiixed tothe defendant's residence and no 
appearance having been made, a decree absolute was 
passed under s. &6 of the said Code. In a suit ina 
British Indian Court on the said judgment: 

Held, that the decision was not given on the 
merits and did not satisfy the requirements of a 
foreign judgment unders. 13 (6), Oivil Procedure 


Code. M P. L. S. Firm, Corompo-7. M. R. M.S, 
SULAIMAN, 30 L. W. 349; 57 M, L.J 459; A. I. R 1930 
Mad.. 149, Ind. Rul. (1930) Mad. 515 579 


s. 35—Costs—Order against guardian, whe- 

ther proper—Words “by whom", effect of. i 

The words “by whom' in s. 35, Civil Procedure Code, 
are wide enough to include next friends and guar- 
dians of minor plaintiffs and defendants, so as to 
enablea Court to direct the guardian of a minor 
defendant ina suit to pay costs personally. 

Where the guardian of a minor fabricated a Will 
and put it forward in a suit for.his own . ulterior 
ends: i 

Held, that it was a proper order to direct the guar- 
dian personally to pay the costs of the suit. M NIT- 
TALA YELLAMMA v. NITTALA SURYANARAYANAMURTHY, 
(1929) M. W. N. 545; A I. R. 1929 Mad 782; Ind. Rul. 
(1930, Mad. 549 805 
ss. 37, 38, 39, O. "XXI, r. 28—Ezecution, 
of decree—Transfer for execution— Court transfer- 
ring decree has power to decide whether decree 1$ eg- 





-— 


= 
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cutable but no power to attach and sell property out- 
- side jurisdiction. ` 

A Court’ which has passed. a decree retains juris- 
diction over all matters relating to the executability 
of the decreeand should decide such matters before 
íransférring the decree to the Court which has terri- 
torial jurisdiction over the property against which 
the decree-holder seeks to execute the decree, but 
there the function ofthe Court ‘passing the decree, 
ceases; it has no power to attach or sell property 
outside its jurisdiction. O BALKRISHNA v. Dent PRA- 
BAD, Ind. Rul (1930) Oudh 177; 70. W. N. 363; A. 
I. R, 1930 Oudh 305.’ i f 881 


"x of 1908), Sch. I, Art. 182 (5)- Decree trans- 

ferred io Foreign Court—Jurisdiction of aecree- 

ing Court, whether — lost —Simultaneous execution, 

legality. of —Application to foreign Court to return 
. decree to British Court, whether step-in-aid. 

‘A decree may be executed simultaneously in more 
than one Ceurt. : 

A decreeing Court which transfers execution is 
not deprived ofall jurisdiction until the Oourt to 
"which 1t has transferred the decree has returned it 
with a certificate under s. 41, Civil Procedure Code. 
-~ An application to a foreign Gourtto which a decree 
has been sent for execution bya British Court, to 
return the decree to the British Court, is a step-in- 
aid of execution sufficient to save a subsequent ap- 
plication from limitation. B FATECHAND RAMPRATAP 
MARWADI v. JITMAL RUPOHAND, 31 Bom. L. R. 1105; A. 
2 1929 Bom. 418; 53 B. 844; Ind. Rul. (1930) Bom. 
2 l 507 





$. 39. See Orvin PROCEDURE Cope, 1908, s. 


——— $. 39. See Ovi PRooEDURE Cops, 1908, s. 
38 ; l 507 


— — — ss. 39 (1) (b), 42, O. XXI, r. 26—Transfer ` 


. of part of decree for execution —Transferee Court, 
-power of, to question validity of transfer. ; 
The Court to which adecree has been transferred 


for execution cannot entertain any objection regard- . 


ing the legality or propriety of the order directing 
execution.. ME . 
A Court to which- part ofa decree is transferred 
for execution cannot, therefore, refuse to execute on 
the ground that a decree cannot be transferred for 
execution in part. L Parra Mar v. MEHR OHAND, A. I. 
- R. 1930 Lah. 145; Ind. Rul. (1930) Lah. 451 531 


——— $S. 40, 41, 42.. See OIYIL PROCEDURE CODE, 
1908, s. #8 507 


~—— S. 42. See OIwIL PRooEDURE Cope, 1908, s. 
39 (1) (b) ; 31 
———. 8.47. See Oivin Proozpure Cope, 1908, s. 


4 24 
—————— 8.47. See EXECUTION OF DECREE 755 


A S. 47—Party discharged from liability, 
whether remains ‘purty’ to suit. | 

Where during the course of the trial of a suit a 
compromise was arrived at with one of the defend- 
ants whereby the latter became „solely liable and 
the other defendant was to be ‘discharged’ and 
a decree was passed in terms of the compromise: 

Held, that the defendant who was ‘discharged’ did 
not cease to bea party tothe suit within the mean- 
ing of s. 47, Civil Procedure Code. N -GaYARAMSAO v. 
BALKISHAN, A. I, R, 1929 Nag. 179; Ind. 

‘Nag, 208 "D God 3 


an 
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— — — 88. 47,14 5 —Suréty for payment of decre 
tal amount in default by judgment-debtor—Suit by 
surety to contest. his liability under security bond, 
whether competent—Payment by surety of decretal 
amount—Surety'’s right to recover from judgment- 
debtor by suit. ` | i 
It isnot open toa surety forthe performance of 

a decree to object to his liability under 'the secu- 

rity bond by meansof a separate suit to contest his 

liability under the security, bond as between him 
and the decree-holder. 

But when aperson stands surety for another there 
is always an implied warranty that the latter would 
indemnify such person in case he is damnified owing. 
toa default by him in the performance of any of the 
conditions inposed upon him under the security 
bond. Therefore, where the surety is made to pay the. 
decretal. amount on the ground that, there had been 
a default in the performance of the conditions of the 
security bond by the judgment-debtor, he is entitled 
by means ofa suit -torecover from ihe judgment- 
debtor the amount paid by him. L Bur” SINGH y.. 
Lanuu Ram, Ind. Rul. (1930) Lah. 414; A. I.R. 1930 
Lah, 399 ; i i |" > 126 


ss. 47,151—Deposit of money payable to 
minor decree-holder— Guardian allowed to with- 
draw—Subsequent order cancelling previous ‘order 
and asking guardian to refund—Order under 

inherent power—No appeal lies. i 
. A decree passed in favour ofa minor contained 
a direction that the amount of the decree should.be 
paid in acertain Bank and should notbe drawn by 
the guardian ofthe minor decree-holder without the 
permission of the Court. The guardian, under some 
order of the Court, managed to withdraw a certain 
portion of the amount. The successor-in-office of the 
Judge who allowed the withdrawal, acting under s, 
151, Oivil Procedure Code, held that the direction 
of his predecessor-in-office allowing the guardian to 
withdraw the money was not valid having regard to 
the terms of the decree. :He consequently passed 
an order that the guardian should not withdraw the 
principal in ' deposit in the Bank, and also 
should returnthe money that she had already with- 
drawn. The guardian preferred an appeal: >- 

Held, thatthe order under appeal did not fall 
within the purview of s. 47, Civil Procedure Code, 
but wasone under s. 151 and no appeal lay. L 
HARBHAJAN SINGH v. SANTOKH SINGH, A. T, R. 1929 Lah, 
884; Ind. Rul. (1930! Lah. 508 ; . 876 
————— $8. 47,151, O. XXI, rr. 95, 100—Ezecu- 

tion of decree— Property not included in sale and 

writ for delivery delivered by bailiff —Application 
for re-delivery or confirmation of possession—A ppeal 

—Inherent powers—Hffect of such delivery. = 

An application by a judgment-debtor for an order 
to the effect that certain items of immoveable pro- 
perty purported to have been sold under the decree 
and delivered to the decree-holder purchaser had 
not in fact been sold inexecution anddelivered to 
the purchaserand thatthey were in the khas posses- 
sion ofthe judgment-debtor himself does -not fall 
within thé scope of s. 47, Civil Procedure Code, but 
is in effect an application to the Court under s. 15] of 
the Code to preventan. abuse of its process under 
its inherent powersand an order passed on such ap- 
plication is subject to correction by the High Court, 

If a bailiff purports to give possession of proper- 
ties not covered by the application for.-delivery of 


possession or.the writ for delivery, the delivery ig 
S810 | S | 
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without effect and the possession of the judgment- 
-debtor-would continue as before. Pat ABDUL Mokir v. 
ABDUL RAsHID, A. I. R. 1929 Pat. 391; Ind. Rul. (1930) 


Pat. 320- ; 400 
— S, 47, O. XX, r. 12—Suit for possession 
- without prayer for future profits—Decree including 
direction as to future profits—Separate .suit for 

- Future profits, whether lies. | 
- Where in a suit for specific performance. of a con- 
tract, execution ofa sale-deed and recovery of pos- 
session; -there was no specific prayer for awarding 
future mesne profits but the Court gave a direction 
in the -decree that subsequent mesne profits should be 
ascertained and embodiéd in the final decree, and the 
plaintiff without making an application to that Court 





in that suit as-required.by sub-r. (3) of r. 12 of O. XX, 


Civil Procedure Code, for an enquiry into mesne pro- 


fits filed a -separate suit for-the recovery of the same; - 


Held, that the suit was not barred either by the pro- 
visions of-s. 10 or 47, Civil Procedure -Code, and was 
maintainable. .-M RALLABANDI SOBBANADRI v. SYAMALA 
RAMIREDDI, 57 M. L, J.515;-A. I. R: 1929 Mad. 785;.30 
L. W. 738; Ind. Rul. (1930) Mad. 423 . : 6 


: — s. 48,'O. XXI, r. 5 7—Ezecution application 
. —Dismissal of application for default of“ decree- 
: ` holder—Fresh | application— Continuance of former 
' epplication—Tests. « — - ci us ots 

An order of the Executing Court-ran as follows :— 
ti The decree-holder. has not made any.-application for 
the commencement of any proceedings.- The execu- 
tion record should for the present be consigned to the 
record room, the attachment to continue.” -The sale 
of the property attached had been previously -stayed 
by -the order of the. Appellate Court and nothing 
could be done- to effect the sale till the decision of 
the appeal. Subsequently an application was made 
for execution and.an objection was taken that the ap- 
plication being a.fresh application was barred under 
s 45, Civil Procedure Code, as it was made more than 
12 years after the -date of the decree: - 

Held, that the above stated order was not one dis- 
missing- the application forexecution under O. XXI, 
r.:57, Civil Procedure Code, but one which merely 
amounted. to a-. postponement of the procegdings 
sine die-and the subsequent application -was -not 
a fresh application for execution but an-.application 
+o ‘continue the proceedings which were already pend- 
“ingi i - 





- 


^ Fhe answer to the question whether or not- the 


t 


Judge intended to dismiss the- application: under O. 


&XXI, r. 57 owing toa default by the decree-holder 
- depénds on the- intention to be . gathered from the 


phráseology of the order and the surrounding circum- 
stances. L DHANPAT kat v. ALLIANOE.BANK oF SIMIA, 
‘Lao: , Ind. Rul. (1930) Lah. 401; 31 P. D: RB. 321; A. I, 
R. 1930 Lah: 647 “113 


s. 64, O. XXI, r. 54—Alienation after order 
-~ ` Yor Gttachment but before prohibition is effected, 
validity 'oj—Notice to purchaser, effect of. 
_A sale by ajudgment-debtor after an-.order for 
‘attachment but before the actual prohibition and pro- 


` 
- ` - 





` elamation under O. XXI, r. 54, Civil Procedure Code, 


x 


are effected, is not voidable by the attaching creditor 
‘under s.64 of the Code andthe fact that the attach- 
ing creditor had given to the purchaser notice of the 
“order for attachment prior tothe sale will not make 
“any differénce. B Garasmar LALLUBHAI v. KIKA Jivan, 
31 Bom. L. R 1111; A. I. R, 1929 Bom 395: 53 B, 851: 
"Ind. Rul. (1930) Bom. 222° 510 


v 
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e $. 7 3—Rateable distribution—Inferior Court. 


. .: (1970 
CIVI! Procedure Code—1908—contd. <.: | 


ordering satisfaction of. decree in ignorance of 
decree against same — judgment-debtor before supe- 
rior Court—Jurisdiction of Court to, order restitue 
tion. B ar 
Where a Court of inferior grade holds assets in 
consequence of agale, itis competent to a sftperior 
Court to call for such assets so as to render the samé 
available for rateable distribution by the superior 
Court. M | 
But where the inferior: Court has paid  out.the 
amount orordered satisfaction. of :the. decree in its - 
Court, in ignorance of a decreeagainst the same judg- . 
ment-debtor pending beforea superior Court, the 
Court has no jurisdiction to order restitution and 
rectify the error ex debito justitie. M  DanpayoBua 
PANI DEVASTHANAM v, MUTHAYANSWAMI QHETTI, Ind. Rul. 
(1930) Mad 465; A. I -R.-1930 Mad. 699. * 193 


—— . $. 80 -- Sut against. Secretary of State. re- 
presenting State-owned Railway—Notice under. s. 
80, necessity of—Railways Act (IX of 1890), s. 77. 
The necessity of a notice under s.80,. Civil Proce- 

duré „Code, in the case of suits. against the Secretary 

of State for India does,not .cease. to exist merely 
because. the suit is against the Secretary . of State. as 
representing a State-owned Railway...N.Suarkg Hus- 

BAIN v. G. I. P. Ry., Ind. Rul (1930) Nag. 246; 13N L, 

J. 104. wei x SOS 

— ——- 8$. 9 5-—Provincial Small .Cause Courts Act | 

. (LX of 1887) s. 24—Order of compensation by 


PR 


-` Smali Cause Court—Appeal whether Ties.. .. 

. No appeal lies againstan orderof.: compensation 
passed by a Small Cause Court under 8.95 of-the Civil 
Procedure Code. S` AnpuL RAHMAN .v. HASHMAT- 





ALI, Ind. Rul. (1930) Sind 81; A. I. R. 1930 Sind 173 
que C lut TE 225 
: —$.97—Appeal from preliminary after 


making of final decree,.. competency of-—Appeal 
from final decree also, whether necessary—Duty 
of Appellate and Executing Courts.. ~ 

An appeal from a preliminary 'dèċree is not incom- 


-petent evenif-a final decree is: made. before the ap- 


peal is preferred ae, sees A ; 
It is not necessary fora party. aggrieved by a 
preliminary decree to appeal both from that decree 


~and the final decree inorder -to maintain: his appeal 


against the preliminary decreé, although the ‘final 
decree -apart from its being based on the preliminary 
decree is otherwise correct. AM 

Per Rankin, C.J.-—When a preliminary deere$ is 
set aside the final decree is superseded whether the 
appeal was brought “before or after the passing of the 
final decree and an Appellate Court when setting aside 
or varying a preliminary decree can,and indeed should, 
give direetion for thesetting aside or varying of the 
final decree if the existence ofthe final.decree is 
brought toits notice.as in all cases it ought to be. 

A Oourt of Execution is entitled to enquire whether 
the final deeree originally passed is still subsisting 
or has ceased to have effect. C T'ALEB ALI v. ABDUL 
Aziz, A. I R.1929 Cal 689; 34°C. W. N. 66; 500. L. 
J. 566; Ind. Rul. (1930) Cal, 305; 57 C. 1013 305 


—————S$ 97,0. XXXIV, r.. 6—Decree for.sale to 

| enforce charge—O, X X XIV, r..6, applicability of — 

. Preliminary decree giving liberty to take out per- 

sonal decree forbalance—Omission to  appeal— 
Objection in final decree, competency of. ` 

A provision in a preliminary.. decree for sale that 

if the net proceeds of the sale are. insufficient ‘to pay 

the decretal amount and, such subsequent interest and 

costs in full, the plaintiff shall be at liberty.to apply 
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for a personal decree for the amount of the balance 
gives the plaintiff-an actual right to take out a personal 
decree against the judgment-debtor for the balance 
if the sale-proceeds are insufficient and if the judg- 
ment-debtor does not prefer an appeal from the pre- 
liminary decree, he -cannot take exception to this 


portion of the decreé in an appeal from the final _ 


decree. 

Order XXXIV, r. 6, Civil Procedure Code, applies 
to a sale ona charge as well as to a sale on a mort- 
gage. O LALA KaALwaR v AMIR Harper Kuan, 6 O. W. 
T s A. I. R. 1930 Oudh 10; Ind. Rul. (1930) ae 
1 ED 215 


—e— — $.100- Finding correct but unsupported by 
evidence—Interference in second appeal—Error of 
law— Whole case, whether open—Intention, whether 
question of fact. 

“Where there is no evideneeto support the finding 
ofthelower Courts the High Court can entertain 
a second appeal even if the decision of thelower Courts 
can be supported on other grounds < 

“When there isan erroroflaw, which vitiates ihe 
judgment the High Courtis not confined to a con- 
sideration of the particular error which vitiates the 
judgment, but the whole case is open for consideration. 

Obiter.—The question ofintention is a question of 

fact. R Ma Sav. Ma SziN Nu, A. I.R 1929 Rang 257; 

7 R. 751; Ind. Rul (1930) Rang. 177 > 129 


S, 100 —-Misconsiruction of document —Second 


"uppeal— Construction : of deeds—Words used by 

laymen—Construction with reference to surrounding 

circumstances. 

Where two interpretations of a document are 
posstble' and the Courts below have adopted one of 
the. interpretations the High Court will not be 
justified in refusing to accept that intérpretation 
in second appeal. 

Expressions used in a document by laymen not 
acquainted with legal or technical words must be 
interpreted with reference to the surrounding 
circumstances. 

Misconstruction, of documents is a ground for 
second appeal... L ABDUL LATIF v, RAHMATULLAH, A, I. 
R.1930 Lah. 139; Ind Rul (1930) Lah. 453 533 
— ——:8. 100— Punjab Couris:Act (VI of 1918), s. 

41—Second appeal—F'inding of fact partly based on 
inadmissible evidence—Interference. 

4 finding of fact based partly on inadmissible docu- 
mentary evidence is binding in second appeal where 
it id not solely or mainly based on such evidence and 
it is possible that the Court would have come to 
the same conclusion even if it had excluded that evi- 
dence. L Nawas BIBI v, SHER Zaman, 31 P.L. R. 214; 
Ind. Rul. (1930) Lah. 429 285 


S. 100 — Punjab Courts Act (VI of 1918), 
. S 41—Second. appeal—Sale of khewat land, whether 
transfers shamilat rights— Question of fact. 
' The question whether the parties intended the sale 
to. include shamilatis one of fact and not of law and 
the finding of the lower Appellate Court on the point 
cannot be challenged in second appeal. LHapayat 
Kaan v, GEHNA, 31P. L-R 
Lah. 385 








S 100—Question whether right of privacy has 
` been interfered-with, whether question of law— 
Second appeal. : i 
-A finding that there has been no fresh or substantial 
interference with the plaintiffs right of privacy by an 
additional construction made by the defendant is a 


finding of fact. O RAGHUBAR v, RADHA KRISHNA, 
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60.W N.940; A. I. R.1929 Oudh 535; - Ind. Rul: 
(19339) Oudh 174 222 
s. 100-—Second appeal—Finding: based: on 
erroneous presumption of law, whether. conclusive: . 
The High Court can interfere insecond appeal with 
a finding of fact which is based on an erroneous 
presumption of law. L Hem SINGH-SANT' . SINGH 2, 
NARAIN SINGH-W AZIR SINGH, A. I.R. 1929° Lah. 772; 
Ind. Rul. (1930) Lah. 409 ' 877 
—— — — S. 100— Second appeal—Finding of fact. 
A finding of fact supported by legal evidence is 
not open to challenge in second appeal L Taya v, 
NAGINA, 31 D. L. R. 243; Ind, Rul. (1930) Lah. 422; 11 
Lah. 410; A. I. R. 1930 Lah. 991 278 


S 100 —3econd appeal—Finding of fact, 

-what constitutes— Vague suggestions —Interference. 
There isno second appealon a question of fact; 
but to preclude a second appeal on a question of 
fact there must bea precise and definite finding on 
that question. Mere rambling suggestions and a bare 
possibility of a certain view of evidence being plausi- 
ble are not findings of facts against which appeals 
could be excluded. O LACHHMI NARAIN v. MANGAL 
PrasaD, 6 O. W. N. 801; A. I. R.1929 Oudh 453; Ind. 
Rul (1930) Oudh 159 63 
— — — S 100—Second appeal—Question whether 
certain woman is public prostitute—Question ' of 
law. E 
Whether a womanis or is not a publie prostitute 
is a question of law. L MUNIOIPAL COMMITTEE, DELHI 
v. Mori JAN, Ind. Rul.(1930) Lah. 456; 31 P. L. R. 547; 
A I. R. 1930 Lah. 824 536: 
s. 100, O. XLI, r 33—Refusal of lower Ap-: 

pellate Court toact underr 83, whether error of 





QW. 

The refusal of the lower Appellate Court to act 
under O. XLI, r. 33, Civil Procedure Code, is not : an 
error oflaw with which the second Appellate Court 
is bound to interfere. M KALURI NARASIMHAM v. 
KaALURI NARASINGA Rao, Ind. Rul. (1930) Mad. 455; A, 
I. R. 1930 Mad. 707 39 


— — — $8. 107,153, 0 l,.r.. 10—Appeal against 
dead person—Power of Appellate Court to add 
legal representatives and grant extension of time— 
Limitation Act (IX of 1908), s 5. ; 
Where an appealis preferred against a dead person: 

by abona fide mistake, the Appellate Court has 

power toallow the appellant to implead the legal 
representatives ofthe deceased as respondents to the 
appealand to grant extension of time under s.5 of- 
the Limitation Act. A CHATUR PRASAD v BAIJNATH 
Perasan, A. I. R. 1930 All 131; Ind. Rul, (1930) E rd 


—— ——— ss. 109, 110— Leave to appeal to Privy. 
Council—Decree of ‘affirmance’, meaning of—Ap- 
peal and cross-appeal—Appeal dismissed— Cross-ap- - 
peal allowed—V alue of cross-appeal ‘less than ten 
‘thousand rupees—Leave to appeal, granting of. | 
Even aslight variation in the decree as for ine 

stance in the matter of costs or interest is sufficient 

to convert a decree of affirmance into a decree’ of 
variation, : 
Where on appeal by the: defendant ‘to the High 

Court the decree ofthe trial Court was affirmed but 

a cross-appeal by the plaintiff regarding interest 

was accepted and the value ofthe subject-matter of 

cross-appeal was’ less than Rs. 10,000: | oa 

Held, that no leave to appeal to Privy Council 
could be granted unless a substantial -question of 
law was involved inasmuch as the decree in defend- 


D 
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ant's appeal was one of affrmance ‘and though the 
decree in the cross-appeal was one of variation the 
value of subject-matter was below Rs. 10,000. L 
ASA Ram v. KisugN OHAND, 31 P. L. R. 236; Ind. Rul 
(1930) Lah. 443; A. I. R. 1930 Lah, 554; 11 Ha 
——— $.109 (a)—Remand order, when “final 





PEE 


order" —Test. 

The question whether an order of remand passed 
in a particular case operates as a final order or not 
must depend on its own facts. In determining whe- 
ther such an order is a final order or not, the test 
to be applied is whether it finally disposes of the 
rights of the parties, and this is to be determined 
with reference to the order of the Appellate Court 
and not that of the trial Court. S OHUHERMAL MUL- 
OHAND v. PAPURBAI, Ind. Rul. (1930) Sind 87; A. I. R. 
1930 Sind 251 231 
L———— §, 109 (c) See Divorce Aor, 1869, ss. 7, 56 


603 

s.109 (c) See Income Tax Act, 1922,s 6f- 
. A(2) 530 
s. 109 (c)- Leave to appeal to Privy Coun- 
cil—Claim valuable and valued at less than ten thou- 

. sand. rupees—Certification under s 109 (c), legality 





of. 
` The cases in which leave to appeal can be granted 
under the provisionsof s. 109 (c), Civil Procedure 
Code, are cases, m which the  subject-matler in 
dispute cannot be reduced into actual terms of 
money; the mere existence of a substantial and 
important question of law does not justify certi- 
fieation under the provisions of the said clause 
when the subject-matter of the 
been valued at less than Rs 10,000. N CHUNNILAL v. 
GuLABOHAND, A I. R. 1930 Nag.91; Ind. Rul. (1930) 
Nag. 206 ; 480 


ss. 109, 110—Suit by reversioner to set 
aside widow's alienations—Decree confirmed in 
appeal in respect of some alienations and reversed 
as to others—Decree, whether affirming one—Sub- 
stantial question of law—Value of recitals in 
. ancient document. : 
Where inan appeal against a decree in a stit by 
a reversioner to set aside several alienations by a 
widow, the High Court confirmed the decree in re- 
spect of some alienations and varied it as to others: 
` Held, that for purposes cfs. 110, Civil Procedure 
Code, the decree in respect of the confirming portion 
was an ‘affirming’ one and not a varying one. 





Where in deciding an appealfrom a suit for setting l 


aside an alienation, the High Court did not bear in 
mind the principle of presumption of validity of anci- 
ent transactions: | ` 

- Held, that there was a question, of law, so as 
to entitle the party to leave to appeal tothe Privy 
Council under s. 110. M TAYAMMA v. VARADAOHAR- 
YULU, A I R. 1929 Mad. 827; Ind. Rul. (1830) Mad. 488 


: 344 

_—_.-_-_— $, 115. See CITIL PROCEDURE Cope, 1908, s. 
116 

E s. 115. See PRACTICE 351 


~ 8. 115—Land Acquisition Act (I of 1894), 
s. 18—Order of Collector under s. 18 refusing to 
make reference to Civil Court, whether can be 
revised by High Court —'Court,' meaning of. 

An order passed by the Collector under s. 18 of 
the Land Acquisition Act refusingto refer a case to 
the.Civil Court is not an order ofa Court subordi- 
nate to the High Court within s. 115, Civil Proce. 

e - 


^ 
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dure Code, and is not, therefore, revisable by the 
High Court under the said section. N GovERDHANDAS 
v, COLLECTOR OF BHANDARA, Ind, Rul. (1930) Nag. 255; 
A I R.1930 Nag 271; 26 N. L. R. 508 911 
— 8 115—Order in claim proceedings-—Revi- 

sion. See Attachment * 388 


s. 115 —Order setting asideaward and resum- 
ing hearing of suit—Revision, competency of. 

An order settingaside an arbitrator's award and 
resuming the hearing ofa suit is an interlocutory 
order and an application to revise it is not com- 
petent. O GANGA Prasan v. RAM Narain, 6 O. W.N. 
813; A. I. R. 1929 Oadh 493; Ind. Rul. (1930) Oudh 
176; 5 Luck. 397 224 
——— 8.115 —Wrong decision on question of limi- 

tatton—Revision. : 

A wrong decision ona question of limitation, even 
if the decision is not based on a question of fact, is no 
ground for revision. L Nur AHMAD v. HAMID Kuan, 
A. I. R. 1930 Lah. 112; .nd. Rul. (1930) Lah. pu 


s. 115, O. XXI, r. 63— Claim | order--Revi- 





sion. 

An order passed under O. XXI, r. 60, Civil Proce- 
dure Code, releasing an attachment, can be set aside 
in revision if it is made upon a misreading of: 
the decree uponerroneous views. Pat. BHADO 
MANDER v. KuopABux, A I.R. 1929 Pat. 746; Ind. Rul. 
(1930) Pat. 327 407 


—— ——— $8. 115, 151— Consolidation of revision 
petitions—One procees-fee for common respondent, 
whether permissible. f 
The High Court has no power to consolidate civil 

revision petitions in sucha manner as to permit a 

single vakalat to be filed in a number of revision, 

petitions or a single Court-fee, calculated upon the: 
aggregate value of the revision to be paid, or when 
one person figures as respondentin a number of 
cases, to enable a single process to be issued to him, 

F embrace all the cases, upon payment of a single 

ee. ; 

But there appears to be no objection to issue a 

single consolidated process with the -several causes 

entered in it, provided that the amount-of process- 

fees or the issue of process in each case is paid. M 

In re VAITHILINGA PANDARA, 31 L. W. 294; A. IL .R. 

1930 Mad. 381; Ind Rul: (1930) Mad. 542; 58 M.L J. 

521; 53 M. 262 686 


§.135—Arrest of Pleader for judgment-debt 
while attending Court, legality of— Right to claim 
damages—Arrest, what amounts to. 

A person can be said to be arrested only when 
the officer actually touches or confines his body 
unless there be a submission to the custody by word 
or action. 

Where & judgment-debtor paid the decree-debt 
when the process-server showed him a warrant for his 


arrest: 

Held, that the judgment-debtor could not be said 
to have been arrested. 

Under 8.135 of the Code of Civil Procedure a Plead- 
er is exempted from arrest under civil process’ 
while attending a Court in connection with any matter 
pending before it. But an arrest under such circum- 
stances would not entitle him to claim damagesfor 
a’ tort in the absence of malice and want of reason- 
able and probable cause. RU Tuwe v. A Kim Fae, 7 R. 
598; Ind Rul. (1930) Rang. 185; A. I. R. 1930 EL 
131 , 
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— S. 144— Restitution under security bond— 

Interest .on amount secured, whether payable. 

Under s l44ofthe Codeof Civil Procedure, the 
Court may, in its discretion, award such interest as 
it chooses, and the fact that the principal only is 
Securéd by a bond under the order of the Court at 
the time of the withdrawal of the sum originally de- 
creed, does not affect.the liability ofthe person order- 
ed tomake restitution to pay interest in accordance 
with the section. M Asuram Sapa Sux BHATTACH v. 
'Sun-CorLEOTéR OF RAJAHMUNDRY, 31 L. W. 262; Ind, 
Rul. (1930) Mad. 463; 58 M. L. J. 318; (1930) M. W.N. 
153; À. I. R. 1930 Mad. 577; 53 M. 708 47 
———— 8.145. See Oivit Procepure CODE, s E 


7 
—————— sS. 146, O. XXI, r. 16, O. XXII, rr. 3, 4— 

Execittion of decree Death of decree-holder—Legal 
- representatives, if can continue execution appli- 

cation filed by deceased. 

The legal representatives of a deceased decree- 
holder are entitled to have their names substituted 
on the record andcontinue execution proceedings 
initiated by the deceased it is not necessary for 
them to file a fresh application for execution. 
SHOWKOMAL v. NIOHUMAL, Ind. Rul, (1930) Sind 111; 
A. I. R. er a 283 303 
— 9, 





See CIVIL PROCEDURE Cope, 1908, a. 10 50 
See O1vIL PROCEDURE Copz, 1908, s.47 876,400 
See OlvIL PROOEDURE Cope, 1908, s. 115 606 


- $.151—Consolidation of appeals for purposes 
Hy Court-fees and vakalat—Inherent power of 
ourt. l ' A 
` Held, by the Full Bench.—The Court has no inber- 
ent jurisdiction to consolidate appeals -in cases dis- 
* posed of bya single judgment of the lower Court 
so as to enable the aopellant to pay Court-fee on the 
value ofthe consolidated ,appeals and file only one 
vakalat. 

Per -Kumaraswami Sastri, J.—Courts have power to 
consolidate but such power cannot be extended in a 
manner to conflict with the provisions of any enact- 
ment like the Court Fees Act orthe express provi- 
sion of the Civil Procedure Code as regards the filing 
of appeals, Consolidation can only be asked when 
there are suits or appeals properly instituted and on 
the file. Where the Legislaturelays down certain 
requirements necessary to be satisfied beforeit can be 
seised of a suit or appeal, e g., a plaint or memorandum 
of appeal on a proper stamp, no ordercan be passed 
consolidating suits or appeals for the purpose of 
getting over the stamp' duty payable. M Imre 
MAHARAJAH OF VENKATAGIRI, 21 L. W. 282; A. I. R. 1930 
Mad. 376; Ind. Rul. (1930) Mad. 475; 58 M, L J. 510; 
53 M. 248 . 203 


S.. 152—4Amendment of decree—Decree 
confirmed in second appeal—Jurisdiction of lower 
- Appellate Court to entertain application for 
‘amendment—Payment of decree amount, whether 
debars amendment of decree—Delay in application, 

effect of. f 

After a decree is confirmed in second appeal, the 
jurisdiction ofthe lower Appellate Courtto amend 
its decree ceases. 

In an ordinary case where there is a discrepancy 
between the decree and the judgment and the decree- 
holder accepts payment of the amount due under 
the decree, he isnot, by that circumstance alone 
debarred from taking proper steps to havethe decree 
brought in accordance with the judgment, although 
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special- cireumstances. such asinordinate delay prov- 
ed in any particular case might probably disentitle 
him to such relief. l E a 
Obiter.—Delay isa matter which the Court should 
ordinarily take notice of before passing orders under - 
8.192 of the Civil Procedure Code. M MuNUSWAMI 
MUDALI V. JAGANNADHA REDDI, (1929) M. W.N. 729; A. 
I. R. 1929 Mad, 830; Ind. Rul. (1830) Mad. 499 355 
S. 153. See Crvin Procrpure Cope, 1908, 
s. 107 824: 





O. |, rr. 1, 3—Joinder of defendants— 
Principles— Multifariousness — Tests—Procedure— 
` Dismissal of suit, legality of —Swuit against maker 
' of pro-note and. donee of maker alleging gift is 
void, whether bad 
A number of heterogeneous persons cannot be 
joined in the same suit as defendants upon the sim- 
ple ground thatthe plaintiff claims a common relief 
against them. Several persons may be joined as 
defendants only if (1) the right to relief alleged to 
exist in the plaintiff arises out of the same act or 
same transaction or same series of acts or transactions 
and (2) the suitis of a character that if separate 
suits were instituted against the defendants any 
common question of law -or fact would arise. There 
conditions are not alternative; both must exist. 
Where A executed a promissory note to B and ` 
made a gift of his properties to C and B instituted 
a suit for recovery of the amount due under the pro- 
note against A and C alleging that the gift was 
void, and praying thathe may be allowed to satisfy 


‘his claim out of the properties embraced in the deed 


gift: - . 
Held, that the suit was bad for misjoinder of par- 
ties and causes of action inasmuch ‘as the right to 
relief against A and C did not arise out of the same 
act or transaction or series of acts or transactions, 
Where a suit has been directed against a number 
of defendants andthe allegations contained in tha. 
plaint disclose that the causes ofaction against the 
several defendants are not only separable but separate, 
it is not permissible fora Court of Law to dismiss 
the suit. The Court should put the plaintiff upon his 
electi$n or strike out a particular party from the 
array. of defendants and proceed with the trial. A. 
SuyaM BEHARI MAL v MAHA PRASAD, ed A. L. J, 
99; A. I R.1930 All. 180; Ind. Rul. (1930) All. 372 
324 
——— ——— 0. V, r. 10. See Civit PRocEDURE Cone, 1908, 
g. 107 824 


— ——— 0.1, r. 10, O. XXII, r. 10—No assignment, 
creation or devolution of interest— Addition of 
` party—Dote of institution of suit against added. 


` party. 

Order XXII, r. 10, Civil Procedure Code, is not- 
applicable to a case where there has been no assign- 
ment, creation or devolution of any interestin favour 
ef the person who is sought to be impleaded. Where 
a person is addedas a defendant under O. I,r. 10, 
Oivil Procedure Code,the suit must be deemed to have 
been instituted against him on the date on which he wag 
so added as defendant. O CUuRRIMBHOY & Co, LTD. v. 
L A.Creet, 50 O. L. J. 208; A. I. R. 1930 Cal. 113; 
Ind. Rul. (1930) Cal 282; 57 O. 170 250 
— ——— Q. V, r. 25—Substituted service, object of — 

Sending notice by post card, impropriety of. ` 

It is inadvisableto serve a notice under O. V, 
Civil Procedure Code,in theform of a registered 

ost card though such service is not strictly illegal, 
Substituted service should not be used in aby way 


of 
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which is unbusinesslike and-ridiculous. O SOoLAIMAN 
Moosas1 ASMAL V. JATINDRANATH MoNDAL,93 0. W. N. 
1199; A. I. R. 1929 Gal. 553; Ind. Rul. (1930) Cal. 300; 
70538 9 ee ... 268 

—— O, Vil, r. 1—Cause of action—Burden of 





ET 


- proof. p > : 

trader O. VII, r. L(e, Civil Procedure Code, thé 
plaintiff has to ‘state when his cause of action arose 
and it liesupon him to substantiate that statement, 
and to cast the burden on the defendants would run 
counter to the provisions'of ss. 101 and 102 of the 
Evidenee Act. 

Where there igs no admission of liability by defend- 
antthe plaintiff must prove everything that is requir- 
ed to entitle him to a decree. M SUSBARAYALU ‘NAIDU 
2.' VENGAMA Narpu, Ind. Rul (1930) Mad. 469; A. I R. 
1930 Mad. 742 : 197 
LL. Q. IX, r. 4—Dismissal of suit. for plaintiff's 

absence—Suficient cause. for non-appearance— 

Restoration. — ` i 

On the 19th April, 1928, the plaintiffs Counsel 
presented. an applieation requesting the Courb to 
relieve him of his duty to appear for the plaintiff as 
he was cited aga witness in the.case by the defend- 
ants.' The Court made a note at the back of this ap- 

lication that it would be disposed of at the next 
earing, i. e, 19th May, 1928. It appears that when 
the case was called on this last mentioned date, 
neither the plaintiff nor 
Court. The defendants, also did not appear. The suit 
was consequently dismissed in default and an appli- 


cation was made on the same day by the plaintifis to 


restore the suit, but it was dismissed: 

Held, that in the circumstances of the case there 
was sufficient cause for non-appearance and the 
Court would have‘exercised a wiser discretion if 
it.had.set asidethe dismissal of the suit. L SAID 
MUHAMMAD v. ATMA RAM, A. L R. 1330 Lah. 70; Ind. 
Rul. (1930) Lah 482; 31 P L. R. 335 834 


0. IX, r. 8, O, XXII, r. 9— Death of party pen- 
"ding suit- Suit dismissed for default though claim 
admitted in part—Subsequent suit by plaintiff's suc- 
cessor-in-interest, whether entirely barred... 
' AX instituted a suit against his brother B for a 
declaration that he was the owner of plots M, N,O 
and P,andfor rent 
only to a one-fourth share in-plots M, Nand O and 
to a half share in P. During the pendency of the 
suit, A died and the suit was dismissed under O, IX, 
r. 8, Civil Procedure Oode, for default of appearance. 
A had before his death sold- his rights in M. N, 
O and P to C subsequently instituted a suit 
against B for possession of M,N, O and P. B con- 
tended that the suit was barred under O. XXII, r. 9, 
Civil Procedure Code: - 


- 





^ eld. (1) that the dismissal of the suit under O. 1X,. 


r. 8, Civil Procedure Code, was wrong as A was 
not alive on the date of dismissal: l 

(2) that the suit wasnot barred as regards the 
one-fourth share in M, N and O, and the half share 
in P; which B had admitted in the previous suit, but 
was barred.as regards the remaining portion. O 
Rapuzy SELAM v Mowasmad Nasr Kuan, 6 O. W, N. 
1002; A. I. R. 1930 Oudh 3; Ind. Rul. (1930) Oudh 
199. 5 Luck 211 855 
- O. XVI, r. 12—Witness—Fine for non- 
“ap pearance—C ondition precedent—Proclamation 
' and. warrant—Materiality of evidence—Decision of 
“gase without taking evidense—Imposition of fme, 





aj e 
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his Counsel appeared in 


"able results 


B pleaded that A was entitled” 


^ [1980 


Civi! Procedure Code—1908—contd: 


. legality of—Interpretation of Statutes—Principles 
—Duty of Ccurts to follow plain meaning. — 
An order under O. XVI, r. 12, Oivil Procedure 

Ru imposing à fineona witness can be paseed 

only. ; 


(J) Ifa proclamation has been issued under “el. (2), 


of r. 10, or 
- (2) I£ no proclamation has been issued, either a war- 
rant has been issued for the arrest of the witness or 
an order for attachment of his property has been 
passed, or 

(3) If a proclamation as wellasa warrant has been 
issued or an order for attachment of the property of 
the witness has been passed 

If neither of these conditions are satisfied the 
Court has no jurisdiction toimpose fine under r.12. 

Under the said rule fine can be imposed ofily on a 
person who is required to attend the Court in con- 
nection with a case and who does not appear in 
obedience to the summons: of the Court, and not on 
a person who after his failure to attend on ihe date 
for which he was summoned, is not required to give 
evidence or produce a document and has not been 
called upon to appear on a subsequent date. 

Further, the Court can issue a proclamation under 
cl (2)0f r. 10,0. XVI, Civil Procedure Code only on 
being satisfied that the evidence of thé witness or 
the production of the document whichis called upon 
to produce is material and that he has, without 
lawful excuse, failed to attend or to produce the docu» 
ment. - 

Where a question arisesas tothe construction of 
the particular provisions ofa Statute, the proper 
course is inthe first instance to. "examine the lan- 
guage of the. Actand to ask what is its natural 
meaning”. Ifthe meaning isplain,it is not permis- 
sible to give a go-by to that meaning simply on 
the ground that that meaning would lead to undesir- 
A HIRDEY NARAIN v EMPRROR, A. 1. R 
2e All. 850; (1929) A. L. J. 1216; Ind. Rul. (1930) All 

: 97 
———— 0. XX, r, 12. See Cıvıl PROCEDUR 
1968, s 47 7 abus 


O XX, r. 16-—Surt for accounts—Preliminary 
decree dnd direction to take accounts, whether 
Brom in every ing 

rdinarily in a ease foran account, even th 

the defendant may deny his accountability, do Des 
per eourseis to passa preliminary decree under O. 
XX, r. 16, Civil Procedure Code, and send the case 
for taking accounts. Butif itappears at the hearing 
that the issue isso simple and so clearly raised, and 
met by evidence as to be ready for decision at that 
time and the taking of accounts will be unnecessari- 
ly lengthening the proceedings without any benefit 
to the parties, it is open to the Court to proceed tog 
decision of the case without sending it for taking 
accounts. M NALLAPERUMAL OCHETTI- v. VALLIYAPPA 
OnzrrI, Ind. Rul. (1930) Mad 423; 53 M 475; 321, W 

143; A. L R, 1930 Mad. 721;59 M. L. A. 316 7 


0, XXI, r. 

.coniract, whether amounts to adjustment. 

The word ‘adjustment’ in O. XXI, r. 2 of the Code 
of Civil Procedure does not include an agreement to 
discharge the decree which the parties have still to 
carry out, M MUTHU VarrHiLiNGA v. SUBBARAYA 
CHETTIAR, Ind. Rul. (1930) Mad. 540; A. I. R 1930 Mad. 











2—Adjustment—Executory 


410; (1930) M. W.N. 137 lu 7$ 804 
z Q. XXI rr 2 — ] ee al a amete 
OO rr. Ba BOTA pakena, Naik a 
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sale—Appeal by judgment-debtor—Consent order by 
Appellate Court to set aside saleon payment— 
Application to record payment—Proper forum—O. 
XXI, r. 2, applicability of. i 


* Ajudgment-debtor appealed to the High Court . 


agajnst -an order dismissing an application made by 
him under O. XXI, r. 90, Civil Procedure . Code. A 
-consent order was passed in appeal to the effect that 
cif she deposited acertain amountin Court ‘before a 
-certain date’ the sale would be set aside, otherwise it 
~would ba confirmed, She made an application to the exe- 
cuting Court under. O. XXI, r. 2, Civil Procedure Code 
-tocertify payment alleging that she had paid the 
amount intime tothe decree holders on their under- 
taking that they would certify such payment to the 
. executing Court: 
Held,thatO. XXI,r.2, Civil Procedure Code, had 
no'applieation to the case as there was no pending 


, execution and the executing Court had no jurisdiction . 
_toentertain the application. Pat Bmawawr Darv. - 


-JITENDRA NaTH, A.L R 1929 Pat. 409; Ind. Rul. (1930) 
Pat. 398; 11 P. L. T. 503. ` ` 798 
`——— 0, XXI, r.16. See Civin PROCEDURE CODE, 
1908, s. 146 303 
; O. XXI, r. 26; See Civin, PROCEDURE CODE, 
1903, 8.39 (1) (b) - 531 


ar 








—-————Q. XXI, r. 28. See: Cryin PROCEDURE CODE, 
1908,8.97 . - . | c7 7^. 88t 
————— QUXXI, r. 54. See Orvir, PROCEDURE CODE, 
1908, s. 64 a 510 

* ————— O. XXl,r. 57. See OIvIL PRoczepure Cody, 
1908, 8.48 113 


————— O, XXI, r. 57, Sch. lll —IExecution of decree 
by Collector—Order ‘removing case from file’, 
whether extinguishes attachment—Collector, 
diction of, to withdraw attachment. 
Where a Oollectorto whom a,decre» had been sent 

for execution made an order to the following effect : 

“The judgment-debtor-is dead. The decree-holder is 

absent. lt is ordered that the case be removed from 

- the. list of pending cases (kharij ho) and the papers be 
filed (dathil daftar ho) and that the papers received 
from the.Civil Court -be..returned to the same” : 

. Held, that the-order did not amount to dismissal 
of the application for execution but amounted only 
to staying the proceedings forthe time being and it 
did not, therefore, put an end to the attachment 
previously effected by the Civil Court. 

e Held, further, that the Collector has no jurisdiction 

. to withdraw an attachment effected by.a Civil Court. 

A JAGANNATH PRASAD .v. SHRO Narain, A, I. R, 1930 

All 231; Ind. Rul. (1930) All: 361 * 105 


——— —- Q. XXI, rr. 58, 60, 63—Attachment in 
. " execution —Objection by mortgagee that property be 
` sold- subject to  mortgage—Order disallowing 

objection, whether covered by r. 63. 
. The provisions of O. XXI, r.63, Civil Procedure 

Code, apply to an order allowing or disallowing 
` aclaim preferredunder O. XXI, r. 58; of the. Code, 

that . attached property should be sold subject 

to a mortgage.or lease. N MAROTI v..SONABAI, A.I. 

R, 1930 Nag. 116; Ind. Rul. (1930) Nag. 234; 26 N. 

R. 138 5. 7 27 | | 474 

———- 0. XXI, r. 63. - ' 

See. PRovINOIAL INSOLVENGY Act, 1920, ss. 51, dom 
juro. M : 37 

See TRANSFER ol PROPERTY Act, 1882, s. 53 . 573 

-———— Q. XXI,r. 63 —Olaim order— Revision. See 





ATTACHMENT . - 388 
— -— Q, XXI, rr. 66, 90—Execution sale--Simul- 
US 59 
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Civil Procedure Code—1908—contd. ` 


“taneous attachment and sale ^ proclamation— 
. ` Omission to state inewmbrances—Under-statement 
of value—Material. -irregularities—Inference. of. 
. loss from irregularity. B antes 
It isirregular to issue attachment and sale pro- 
-clamation simultaneously. è š 
. There isa material irregularity within the meaning 
of O. XXI, r. 90, Civil Procedure Code, where the en- 
‘cumbrances to which the property advertised for sale 
-is subject are not mentioned in the sale proclamation 
.and the value ofthe property asstated in the pro- 
perty is much below the proper price. aan Snag 

Where thereare many irregularities and the price 

fetched is very low, the Court may. infer that the 
.inadequacy of price was due to the irregularities. 
Pat PrgraAu Manpar-v. NARESH Monan THAKUR, Á.I. 
. R. 1929 Pat. 588; Ind. Rul. (1930) Pat. 289 - 65 
———— Q.XXl,r. 90. — 

See O1vir- PRocEDunE- Cope, 1908, O. XXI, R.2 798 
See Givin PRocEDURE Oops, 1903, O. XXI, R. 66 65. 
O. XXI, r. 90—A pplication to set aside sale 

— Proof of injury. |." . R , . 

On. an applieationto set aside a sale one of the 
.usualforms of showing that the applicant. has ‘sus- 
.tained injury is to show that the. property has been 

sold for a gross undervalue, Pat, -BEas SINGH v. 
_Kuepo Muay, A, I. R: 1930 Pat. 58;, Ind, Rul. (1930) 
Pat 369. | . MEM T 20.468 
O. XXI, rr. 95,100. See Orvin PEocgDunE 


Tos 











Copz, 1908, s. 47 Ds. Lo v 400 
-— O. XXII, rr. 3, 4; See OIVIL PROCEDURE UODE, 
- 1908, s. 146 oy 303 


— — — O, XXII, r. 4—Appeal- heard without legal 
representative of deceased party on record~ Opposite 
party, whether ‘entitled io claim re-hearing of : 
appeal. i MEM Hp, d 
It is not open to a -party to an appeal, who. was 
' alive and who was really heard and against whom-a 


ot 


- decree was passed on ihe merits, to take advantage 


of the death of his opponent and claim £re-hearing 
of the -appeal on the merits, on the ground that the 
opposite party was dead at the time of the hearing of - 
ihe appeal, when: the legal representative of such 
deceased person does-not claim any such re-hearing, 
M «'HAMARAPALLI SURYA NARAYANA v. GOPAVAJHALA 
Joga Rao, Ind. Rul, (1930) Mad. 543; A.-I.'R. 1930 Mad. 
719; 32 L. W.647 >° 1:607 
— —L— Q. XXII, r. 4, O. XXXIV, r. 5—Preliminary 
decree for sale—Death of judgment-debtor— 
Application for final decree against legal represen- 
tative—Legal representative's right to raise, appro- 
- priate defences. |, NA as i 
“ While under ordinary circumstances the provisions’ 
-of O. XXXIV, r. 5, Civil Procedure Code, ` being'im- 
perative in their-character should be followed, they 
have to be read with the other provigions of the Code 
and where an application for. final decree is made 
against a legal representative, a final. decree cannot. - 
be made against the latter without giving him liberty 
to take any defence which may be appropriate to 


his character as legal representative of the deceased. | -. 


Consequently, where after the passing of a prelimi- 
nary decree forsaleon a mortgage executed by the 
‘mahant ofan endowment,, the mahant diesand an 


‘application for final decree is made against the succeed- 


ing mahant, ibis open to the latter to contest the 
plaintiff's claim to obtain a final decree on-the ground 
that the mortgage-deed executed by his predecessor'is 
invalid and not binding on the endowment. A Morr 
Bana DEBI v, SATYANAND TIRTHA Swamy, Ind, Rul, 


- 
D 


940 


Civil Procedure Code—1908—contd. 


(1930) All. 392; (1930) A. L. J. 836; A. I. R. 1930 ÁN. 
318 376 


— — — O. XXII, r. 9. See Orvin PROCEDURE CODE, 

1908, O. IX, n. 8 855 

~ O. XXII, r. 10, O. XLIIIJ, r. 1 (1)—0Order on 

application under O. XXII, v. 10, whether appeal- 

able—Suit for parlition of revenue paying estate 

—Purchaser of pari of estate before final decree, 
whether entitled to be joined as party. 

An appeal lies from an order made on an applica- 
un under O, XXII, r. 10 of the Civil Procedure 
Code. 
` A person who purchases a portion of a revenue- 
paying estate before the passing ofa final decree in a 
partition suit is entitled to be joined asa party to the 
suit under O XXII, r. 10 of the Civil Procedure Code. 
N SHANKAR v. IcuTUSUDDIN, Ind. Rul (1930) Nag. 233; 
A.I R. 193) Nag. 212 473 





O. XXIII, r. 1—Order permitting withdrawal, 


of suit without -notice to defendant, legality of— 

Revision, 3 

An ex parte order under O. XXIII, r. 1, ofthe Civil 
Procedure Code allowing withdrawal of a suit with 
liberty to-briag a fresh one, passed without giving 
an opportunity to the defendant to contest the appli- 


- cation for withdrawal is illegal and liable to be set 


. action and the claim in the first suit,.the second suit . 


~ 
. 


+1908; Oy XXIII, n 3^ 


aside by the Oourt of Revision, N OHAGANLAL v. 
})HANIA, Ind. Rul, (1930) Nag. 241; A, I. R. 1930 Nag, 


151;13N L:;J.93 > < 897 
‘`——— O., KAI, r. 1—Suit for possession and 
-accounts against trustee, withdrawal of—Subse- 


quent suit on foot of trespass, whether barred— 

‘Subject-matter’, meaning of. 

Where a suit brought for „possession and accounts 
on the allegation that the defendant is a trustee is 
withdrawn, asubsequent suit to recover possession 
of the same properties based on plaintiff's title as 
owner and treating the defendant as a mere tres- 
passer, is not barred under O. XXIII, r. 1, Civil 
Procedure Code, since ‘the subject-matter’ and ‘claim’ 
in the two suits, are different within the meaning of 0. 
XXIII, r. 1 (3), Civil Procedure Code. ' 

- Wherethe cause of action and the’ relief claimed, 
in the second suit are not the same as the cause of 


cannot be considered to have been brought in respect 
of thesame subject-matter as the first suit. M 
NARAYANASWAMY UDAYAN v. MANNAR, 30 L. W. 562; A. 


- J, R 1929 Mad 798; Ind. Rul. (1930) Mad. 417 1 


—— —— O, XXIH, r. 3. See COUNSEL ANDOLIENT 545 
O. XXII, r. 3, O.-XXXH, r.  7—Minor 
represented ‘by Court of Wards—Previous sanction 
to compromise, if necessary— Adjustment of part of 
claim, if valid. : e 
The provisions of O XXXII, r. 7, Civil Procedure 
Code, requiring previous sanction of the Court for 


-. entering into a compromise on behalf of a minor 


donot apply to the case of aminor who is repre- 
sonted in the suit by the Court of Wards. 

It is open toa party toa suit to transfer his rights 
if any, to another party to the- suit, and if he isthe 
plaintiff, to agree to withdraw the suit. Under 
'r. 30£ O. XX11I, Civil Procedure Code, there may be 
an adjustment not only of the whole suit but of any 
pirtthereof. S MAHJMED SHAH v. GHULAM MUSTAFA 
Sain, Ind. Rul (1930) Sind 117; A. I. R.1930 Sind 
217- A l 693 
O, XXVI, r. 11. See GUARDIAN ARD WARD 








O. XXXII, r. 7, tSee 3OIVIL PROCEDURE CODE, 
l .693 
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— ——- O. XXXIII, r.- 2, O. XLIV, rr. 1, 2—Appli- 
cation for leaveto sueor prefer appeal in forma 
pauperis—-Entire assets to beset forth with utmost 
good  faith— Omission to state—Consequences— 
Summary rejection j 
It is most important that all applications forjeave 

to sue or prefer appeals in forma pauperis should set - 
forth with the utmost good faith, as in the disclo- 
sure of assets in insolvency proceedings, the whole 
of the assets of the applicant, and if it be revealed in 
the course of the hearing ofthe application that the 
applicant has not stated with theutmost good faith 
the whole of his assets, the application must be reject- 
ed atthe very earliest stage. as 

_ Once itis shown that the applicant has not sej 

forth his assets withthe utmost good faith it is open 

to the Court to reject the application ab initip with- 
out ordering any enquiry ‘into his  pauperism. 

Pat Durca Prasap v. Sriniwas SUREKA, Ind Rul. 

(1930) Pat. 318; A. I. R.1930 Pat. 368; 11 P. L.T. 

567 398 

O. XXXIV, r. 5. See Crvin PROOEDURE OODE, 


1908, O. XXIT, g.4 -376 

ac n amr 0. XXXIV, r. 6. 
See CIVIL ProcepureE CODE, 1908,8 97 215 
See LIMITATION Act, 1908, Scs. I, Art. 66 321 
O, XXXIX, r. 1—Temporary | injunction 





against sale in executvon—Balance of convenience— 

Power to grant injunction. . 

A temporary injunction may be granted under O, 
XXXIX, r. 1, Civil Proeedure Code, when property is 
in danger of being sold in execution of a decree 
m -a Stranger or even against the applicant him- 
self. 

What the Court has to consider in such cases is 
whether there isa bona fide contention between the 
parties orwhether there is a fair and substantial 
question to be decided as to what the rights of the 
parties are. Ifthat isthe caseit hasalso to be seen 
whether the balance of convenience lies in allowing 
the sale to go on or to prevent it. L NAWAL KISHORE- 
KHAIRATI LAL v. SANTOSH SINGH, A. I. R. 1930 Lah. 
108; Ind. Rul. (1930) Lah. 447; 3I P. L. R, 587. 527 
— — — O, XLI, r, 20. See OONTRIBUTION 246 


—— ——— Q. XLI, rr. 23, 25— Case decided on merits 

—Remand, legality of —Proper procedure. : 

A case cannot be remanded under O. XLI, r. 23, 
Civil Procedure Code, when it has been decided 
by thetrial Court on the merits. If the Appellate 
Court considers it necessary to have additional 
issues it should try them itself or refer them to the 
Court of first instance under O. XLI, r. 25, Civil Pro- 
cedure Code. L SUuLTANI Ram v. MUNNA Lar, A.L R. 


1930 Lah. 181; Ind. Rul. (1930) Lah. 462 542 
—— —— —- O. XLI, r. 33. 
See CivIL PnocEpuRE Cong, 190°, s. 100 39 
Sce CONTRIBUTION | 246 
————-— O, XLI, r. 33—Decree against several 
defendants—Appeal -by some  alone—Others not 
parties to appeal—Dismissal of entire suit in 


appeal, legality of. 

Where a decree is passed against several defend- 
ants and some of them alone appeal without implead- 
ing the other defendants as parties, the Appellate 
Court has no power under O. XLI, r. 33, Civil Pro- 
cedure Code todismiss the suit initsentirety, 1. e., 
even against those defendants who had submitted to 
the decree. A PrARE LAL v. SARASWATI, Ind, Rul, (1930) 
All. 397; (1930) A. L. J, 1298 - 38 
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— —— 0. XLI, . O. XLII—Appeal—Memorandum of 
appeal accompanied by uncertified copy of judgment 
— Presentation, validity of —' Copy', meaning of. 
The word ‘copy’ in O. XLIand O. XLII, Civil 

Procedure Code, means copy duly certified under 

“the provisions ofthe Evidence Act and thus rendered 
capable of production before a Court of Law for ex- 
amination. L REASAT ALI KHAN v. MAHFUZ ALI KHAN, 

A. I. R. 1927 Lah. 771; 11 Lah. L. J. 363; 30 P. L.R. 

587; Ind. Rul. (1930) Lah 506 874 

— — — O. XLIII, r. 1 (1). See Crviu. PROCEDURE CODE, 
1908; O. XXII, rR. 10 473 

—— —— O. XLIV, rr. 1, 2. See Crvin PRocEDURE OODE, 
1908; O. XXXIII, rR. 2 398 


————— Q. XLV, r.7—Appeal to Privy Council— 
Security for costs—High Court's powerto extend 
fime beyond six weeks from date of certificate— 
Power to allow security other than cash or Govern- 
ment security cannot . be ‘exercised after granting 
certificate. 

The period of ‘six weeks from the date of the 
grant of the certificate’ allowed by O. XLV, r.7, 
Civil Procedure Code, for furnishing security isrigid 
and cannot be exteaded by the High Court. 

Under the proviso to the said rule the High Court 
has power to allow the appellant tofurnish security 
in a form other than cashor Government security, 
only ifan application is made in that. behalfat the 
time -of granting the certificate. Pat KAMALA KANTA 
SINGH v. BINDHUMUKHI, A. I. R. 1929 Pat, 431; Ind. 
Rul. (1930) Pat. 369 769 


-—— 0O, XLV, r. 15— Transmission of His Majesty's 
order in Council—High Court's power to consider 
and discuss order in Council. — 

_ Itis not competent to the High Court when mak- 

ing anorder of transmission under O. XLV, r. 15, 

Civil Procedure Code, to consider and discuss the 

effect of the order in Council. L Rrixui Ram v. DHAN- 

PAT Ral, 31 P. L. R. 182; Ind. Rul, (1930) Lah. 421; A. 

I. R. 1930 Lah. 674; 11 Lah. 365 277 


— — —- O. XLVII, r. 1—Reversal of decree without 
reversing finding—Error apparent on the face of 
the record—Review. i 4 
Where the decree of the lower Court is reversed 

withoutthe finding of that Oourt upon which the 

decision depends being displaced, there is an ap- 

parent error on the face of the record within O. 

XLVII, r. 1, Civil Procedure Code. L Jar NARAIN- 

LaoHM1 Narain v. G. I. P. Ry. Co, A. I.R. 1930 Lah. 
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Sch. ll, para, 20—Application for reference 
to association—Award by Secretary without con- 
sulting members—Y alidity of award. 

Where two rival claimants to the mahantship of a 
temple agreed to refer the matter to acertain associa- 
tion called the Chatur Sampardai Vaishnava Maha 
Mandal which consisted of many members, but 
one of the Secretaries of the association, arrogating to 
himself the powers of the association, made an award 
without calling any meeting of the association and 
there was nothing to show that anyof the members 
had taken part in the deliberation that led to thé pre- 
paration of the award: 

Held, that the award was entirely invalid and could 
not be filed in Oourt. L NARSINGH Das v. SIYA RAM 
Das, A. I. R. 1929 Lah, 820; 1L Lah, L. J. 366; Ind. 
Rul, (1930) Lah, 503 871 
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37; Ind. Rul. (1980) Lah. 453; 11 Lah. 158; 31 P.L. R.. 


991 


Companles Act (VII of 1913), s. 30—Allotment of 
shares—Completion of | contract —Communication 
of allotment to proposed  share-holder—HExecutory 
contract to allot shares, enforcement of. . p 
Ordinarily, upon an application for shares, a 

mere allotment ofthe shares by the” Oompany in 

the name of the applicant does not per se constitute a 

concluded contract until the allotment is communicat- 

ed to the applicant. f 
There may, howeyer, bea valid executory contract 

for the allotment of shares constituted by ofier and 

communicated acceptance even beforeallotmentis in 

P C Bar MANGU v. BHARATKHAND COTTON 

Mitts Co. Lp., A. I. R.1930 P. O. 134; Ind. Rul. 

(1930) P. O 205; 51 O. L. J. 439; 34 O. W. N. 585; 32 

Bom. L. R. 812; 59 M. L. J. 61; 32 L. W. 85 - 717 

——- S, 109. See TRANSFER OF PROPERTY Act, 1882, 
8. 98 157 


: Company Law. See INCOME Tax Aor, 1922, s. ET 


Allotment of shares to directors, whether 
amounts to acceptance of shares—Contract—Offer 
and. acceptance. 

In the case of an ordinary member of the public a 
contract to take sharesis completed when an applica- 
tion for shares has been submitted, an allotment on 
thefoot of that application has been made, and notice 
of the allotment has been communicated to the ap- 

licant. i 

In the ease of directors and other persons to whom 
the Company is under an obligation to allot sharés 
the Company are often regarded a&making an offerand 
an application for shares may amount, toan accept- 
ance of the offer; whether it does amount to an accept- 
ance ina particular case is a mixed question of law 
and fact. L S. SADIG Hasan v. Mumtaz BANK, LTD., 
I AHORE, A: I. R. 1929 Lah 656; Ind. Rul. (1930) Er 


396 
Companies managed by common agent— 
Common : agent constructing buildings on cne 
Company's land for another Company—Suit by 
former Company for ejectment—Adverse possession 
—Implied license—Equitable estoppel—Practice of 
having dummy Directors and active managing agents 
— Power to let or sell land—Easemenis Act (V of 
e 1882), ss. 52, 54, 60 (b). | 
Two Joint Stock Companies owning adjacent lands 
and carrying on the same trade had a common 
managing agent from 1896 to. 1914. The common 
agent began in 1897 to use a portion of the land 
belonging to the plaintiff Company for storing the 
articles of the defendant Company and constructed a 
large tank and godowns upon the plaintiff Com- 
pany's land at a considerable expense. In 1917 the 
plaintiff Company demanded rent from the defendant 
Company for the land “upon. which the godowns and 
tank were erected and subsequently in 1922, they sued 
for possession of the land with the godowns and 
tank. The defendants pleaded possession under 
an oral agreement to givea permanent lease, adverse 
possession, irrevocable license and equitable estop- 


I: Kc 
SH eld, (1) that as the occupation was permissive the 
defendants’ possession was not adverse; 

(2) that the conduct of the plaintiff Company 
through its common agent amounted tothe grant ofa 
license and the license was irrevocable as the licensee 
had erected works of a permanent character; 

(3) that the defendants were-entitled' to invoke the 
doctrine of equitable estoppel against the plaintiff 


Company; l x 
(4) that the plaintiff Company were, however, en- 
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titled io, recover the 
ani the buildings. 
Where a.Joint Stock Company is given by its 
memorandum express power to purchase land it is 


- -— 


‘portion not covered by the tank 


implied ‘as part of its constitution that it has power ' 


to let, the land, and if necessary .to sell it. 
[The practice followed by Indian -Limited Com- 
-panies of having -their affairs ‘managed by what 
are called Secretaries, Treasurers or Agents and kee p- 
ing the Directors as mere dummies condemned]. B 
Gusrat G. & M. Co. Lr»: v. Morinan Higasmar S. W. 
.& M. Co. Lrp., 53 D. 792; 31 Bom. L. R.-1310; A.I. R. 
1930 Bom. 84; Ind. Rul. (1930) Bom. 193 481 


Company going into liquidation. . while 

contract is in force—Liquidator's | rights —Other 
party's Tights--Effect of omission to perform 
contract within reasonable time— Specific per- 
formance—Contract by bankrupt to buy property 
tuhether specifically enforceable. ` 

The effectofa Company going into liquidation 
while a contract entered’ into by the Company before 
liquidation: is subsisting is the same as when a party 
io a contract becomes bankrupt or insolvent, 

The bankruptcy or insolvency of a party does not 
alone necessarily. result in such an : incapacity to per- 
form ,the contract as toentitle the other pariy at once 
t5 treat it as broken and to claim damages; the trustees 
of thebankrupt may disclaim.an onerous contract or 
may perform all that the bankrupt was .neglecting to 
perform at thetime when he was bound to perform 





them, and the bankruptéy having no other effect on 


the contract than to put the trusteéin the place of 
the bankrupt, neither- rescinding the obligation on 
either- side nor imposing new ones, nor anticipating 
the period óf ' performance . on either side, if the 
trustee does all that the bankrupt ought to have done, 
he may recover against" the contracting party the 
damages which the bankrupt himself could have re- 
covered if he had performed the contract; or if:he 
omits, to do so and'neglects to perform the contract, 
he loses the benefit of the contract and -the other 


‘party.has his remedy against the bankrupt's éstate. 


The law does not require that the trustee in bank- 


. xuptcy should give express notice within a reasonable 


time after the date of the bankruptcy, of his adopti&n 
of thecontract. The law only requires the trustee in 
bankruüptéy. to perform:the bankrupt's part ofit ag 
and when he should have done it himself. : 
Specific performance of a contract by a bankrupt to 


. buy a, property is not ordinarily -granted against the 


_ irustee in bankruptcy. of a vendee without his consent. 


A party who had treatedthe contract as atan end 
could not,in any event, claim specific performance. 

Where a party to a contract has failed: to perform 
it within a reasonable time, the contract comesto an 
end ‘and his receiverin bankruptcy cannot take ad- 
vantage.of it. CO Currimpnoy & CowPANY.LTD. v. 
L. A..OnzET, 50 O. Ju. J. 208; A. I. R. 1930 "Cal. 113; 
Ind. Rul; (1930) Cal. 282; 57 O. 170 250 
Compound decree, theory of. See LIMITATION 
- Act, 1908, Art. 181 - - 199 


" Compromise .decree.. See TnANSEER. or’ PROPERTY 


Transfer of Property 


Àoc7,:1882, s. 60; 


T 584 
Conflict of iaws—Insolvency. See. Civit . Pro- 
“CEDURE Conk, 1908, s. 2:(5) . a 


RO 20 

Construction of deed—Usufructuary mortgage- 

i ddr : ge 
Deed evidencing further loan— Stipulation sie to 
redeem mortgage without-paying amount due under 
second deed—Second deed, whether creates charge— 


Act (IV cf--1882), s, 100. ; 


INDIAN OASES. ' 


-[1930 
Construction of deed—concld. = B 


The predecessor-in-title of the plaintiff ‘executed “4 
usufructuary mortgage of a village to the defendants 
with a term that he was to have no power of re- 
‘demption for a period of 15 years, Subsequently he 
‘borrowed a further sum. from the defendants - and 
-executed another document stipulating to pay the 
‘amount due under this document within. the period 
stipulated: in -the: former deed, namely, 15 years. 
“The deed provided further: ‘I shall first pay up this 
debt, including principal and interest, and thereafter 
Icanredeem the mortgaged village, having “paid up’ 
‘the mortgage money. Withoutthe payment of this 
‘debt Icannot redeem the mortgaged -village’: 

Held, on & proper construction of the document, 
that the second deed created-a charge upon the pro- 
perty to the mortgagees for the amount due -underit. 
P C ADITYA Prasan v. RAM Ratan Lat, Ind. Rul. (1930) 
P. OC. 175; A. I. R. 1930 P. O. 176; (1930) A. Li. J. 646; 
94 C. W.N. 625; 52 C.L J 49; 32L W: 1457 O. W. 
N. 700; 5 Luck. 365; 59 M. L J. 342 P C 191 


Contract. See ComPANIRS À07,1913, s.. 30 717 
— —— Q. . Contracis—Suit against: buyer 
who has not met drafts—Defenczs open—Acceptance 
—Drawee's duty to pay on due date. : 
: Wherea buyer is sued on drafts or Bills of Exchange 
drawn against certain goods, and such drafts have 
not been met, the only defence open to himis that 
the documents tendered were not the proper docu- 
menís. . EN t 
Where there has been an acceptance .of. a Bill of 
Exchange drawn against certain goods, the drawee 
is bound to pay on due date. L GOPAL | CHAND-SHAM 


-LAL v. JacoB BEHRENS & Sons, 31 P.L. R. 77; Ind. 


‘Rul. (1930) Lah. 406; A. I R. 1930 Lah.-640 118 
~ Contract by-correspondence—Rules of in- 
terpretation. MU BAEN A 
Where it is sought to-establish a contract by corres- 
pondence the rule is thatthe whole of the -corres- 
pondence relating to the matter in question must be 
looked at for the purpose of finding out at what stage 
there was, if at all, a complete -contract between the 





parties and where the cardinal. points ofa proposed con- 


‘tract are definitely agreed upon by letters, the mere 


fact that in the course of the correspondence, reference : 
has been made to amore formal agreement or sub- ' 


sidiary non-essential stipulations, will not prevent 


‘the Court from considering thé agreement “arrived 


‘at by the letters as concluded. 

If once a definite offer has béen made andit has 
‘been accepted without qualification and it. appears 
that the*letters of offer and acceptance contain all the 
terms -agreed on between the parties, the complete 
contract thus arrived at cannot be affected -by subse- 
quent negotiation. TE NE 
| Where certain letters are stated ds constituting the 
agreement, no testimony aliunde is admissible and 
subsequent letters cannot be referred, to toaid in 
oe uns the contract . contained in the material 

etters. ` i 


The question whether.the terms contained ina cor- ` 


Iespondence amount to a ‘binding contract between 
the writers is one of law. C CURRIMBHOY &'Oo., LTD. 


v. L. A. OnzET, 50 O.L. J. 208; A. I. R.1930 Cal. 1}3;. 


Ind. Rul. (2930) Cal. 282;.57 O. 170 . - 250 
———— Offerand acceptance. See Company Law 92 


——— Performance within reasonable | 
- ‘Construction of written 
conduct of parties irrelevant. 
Where .the question is one purely of. construc- 
tion of a writtencontract, the conduct of the parties sub- 


iime— 
ag*eement— Subsequent 
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sequent to the.agreement is irrelevant. P O RUETOMJI 
V.DHAIRYAWAN ANNASAHEB, Ind Rul (1930) P. O. 200; 
eA. I. R. 1930 P. C. 165; 51 ©. L, J. 527; 34 ^O. W. N, 


: 081; 32 Bom. L. R. 798; 59' M. L. J. 43; 21 P. ce i 


608; 32 L. W. 118 


— Privity—Sale=deed directing purchaser to 
discharge’ prior mortgage—Mortgagee not party, 
-whether entitled to base righta.on sale deed— Practice 
— uit. for possession—Decree for. joint possession, 
whether can be given. 

Pending a suit on a mortgage,a third person 
obtained a sale of the mortgaged: proparten from the 
e mortgagor and another person. Under ‘the sale-deed 





ü!portion oftheconsideration was reserved with the ` 


purahaser for discharge ofthe mortgage debt The 
amount not having been paid, a decree was passed 
and in execution of the decree the properties were 
purchased by the mortgagee. 'lhe purchaser after 
unsuccessful intervention by way ofclaim proceedings 
filed asuit, contending that the properties sold in 
Court auction belonged not only to the mortgagor but 
also to the other vendor in common: 


7 Held, (1) thatinasmuch as the mortgagee was not a ` 


party to thesale-deed in favour of the plaintiff, he 
(thé mortgagee) was not entitled to rely on the.same 
orbaseany rights in his favour by virtue thereof; 

(2) that if the properties belonged: to both the 
vendors in.cornmon, and if no question of estoppel 


* - arose against the plaintiff, he would-be entitled toa. 


decree for joint possession in the present suit itself 
along’ with the auction-purchaser. M MUHAMMAD 


IsMAIL v. Rasoot Bi, Ind: Rul. (1930) Mad. 458; a I. 
t : 2 


R: 1930 Mad. 567 : 


Contract Act (IX of 1872), s. 7—Offer and 
.. acceptance—Acceptance must be unqualified— 


.,» Construction of letter of acceptance—‘Subiect to. 


_ confirmation by mail,’ effect of. 
_'In order to convert a proposal intoa -promise the 
acceptance must be absolute and unqualified, Any 
departure from the terms of the offer or any qualifica- 
tion, vitiates the acceptance it accompanies, unless it 
is agreed to by the person from whom the offer comes. 
- Where an offer was accepted by a letter which ran 
as follows: ''A telegram received from home friends 
contains as far as we canmake it out, the following 
information respecting your indent....: .. 
6 Accepted," 
written ‘subject to confirmation as usual by mail’: 
Held, that there was no unqualified acceptance. L 
KaHN v. JUGAL KisHoRE-GULAB SINGH, A. I. R.1930 
‘Lah. 114; Ind. Rul. (1930) Lah. 486 < 838 
-= 8. 16>—-Undue influence— Deed of endowment 
- executed by pardanashin lady—Onus probandi. 
' Where the facts disclosed the relation of conf- 
dentiality:betwéen the respondent, a pardanashin 
lady, and the appellant, who was in a position to 
:dóminate her will, and a deed of endowment was 
executed by the lady which on the face of it was 
‘clearly harsh and' unconscionable as regards her 
interest and to the material advantage of the .appel- 





ant: 
Ileld, that under these circumstances, the onus 
probandi was on the appellant, who sought to support 
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herons, legality. of~Notification No. 5028-8. R, 
scope of. ^ DU 
A coubraet of partnership to trade in.the export 
of'the feathers of herons is-illegal and void in ‘view 
of the Government Notilication No. 5028-89: R, which 
poe the exportation of feathers of.all-birds other, 
han ‘domestic birds. b: Faza MUHAMMAD. v,- ATA. 
MuzHaMMAD, A. I. R- 1929 Lah 663; Ind; Rul, (1030) 
Lah, 405; 11 Lah, 8; 31 P, L, 1.897... 11:7 
— 8, G23-—Uniauful 
menta to atifle prosecution, 
It it is an implied term ofa referenco to: arbitration 
and a subsequent agreement executed to give effeat 
to the arbitrator's award, that a criminal complaint 
for & O offence would not be further 
proceeded "with, the award -and the agreement are 
invalid, being opposed to public policy and founded 
on an unlawful consideration, and it is immaterial, 
for this' purpose, whetherin view of the dismissal 
of thecomplaint by tha Magistrate under s.203 of 
the Criminal Procedure” Code” without issuing pro- 
céss,-a prosecution within the meaning of the Code 
had not, in point oflaw, been started. P O'KAMINI 
Kumar v. BIRENDRA Natu, A. I R. 1930 P. O. 100; Ind. 
Rul. (1930) P. C. 171: 32 Bom. L. R. 639; 51 C` L. J. 





consideration -—Agrcae 


.400; 31 O. W. N. 489; 59 M. L. J.82; 31 L. W.81L 


187 
—— —— 8, 25, s 
See ACKNOWLEDGMENT . $ 90 
-See LIMITATION ActT,.1908, ss. 19, 20 820. 


— —— 8. 46--Time.for performance of contract 
. not fixed. "NN ; : i 

Where,‘on a proper interprétation of'a written: 
contract for sale ' of immovable property, as sub- 
sequently varied orally, no time was fixed’ for com- 
pletion of.the sale: o. : 

Held; that the implication of law was that the sale 
was to be completed in a reasonable’ time. P C: 
RusToMJI v. DHAIRYAWAN ANNASAHEB, Ind. Rul. (1930) 
P. C. 200; A. I. R. 1930 P. 0.165; 51 C. L.J. 527; 814 
O. W. N. 681; 32 Bom. L. R. 798; 59 M. L. J. 43; 31 


: P. L. R. 604; 32 L. W. 118 712 
—>—— 9. 54. See VENDOR AND PURCHASER . 794. 
SS, 56, 65. See SHIPPIXG v^ us 232 


ss 62, 63—Contract—Novatio—Eztension 
of time for  performance— Consideration, if 

necessary. . 

No fresh consideration is necessary for an agree- 
ment which falls under the purview of s. 63 of-the 
Contract Act, and for the purpose of enforéing it, 
it is not necessary to, invoke the aid of s. 62 of 
the said Act. S Hirananp KBREMSING v. SHER MAHOMED 
Kuan TALPUR, Ind. Rul. (1930) Sind 81; A; 1.-R..1930 
Sind 199 Be 2i. 225 
S 68-—'Necessaries, meaning of—Money 

advanced for payment of arrears of Government 

revenue to avert sale, whether ‘necessaries’. . 

. The , word ‘necessaries’ ins 68 of the Contract Act 


‘includes money urgently needed for the .requirer ent 


of minors, e.g. for payment of arrears .of Qovern- 
ment tevenue for which their property is-threatened 
to besold, and cannot be restricted to -what is neces- 
sary for the elementary requirements of the mirors, 
such as, food and clothing A Manmoop ALI v. CHINKI. 


. the deed, to disprove undue influence: 
Held, further, that, on the evidence the' onus had 
.' not been-discharged. P O Snr 'THAKURJI MAHARAJ v. 
“Ram Det, A. I. R. 1939 P: C. 139; Ind. Rul, (1930) 
P; O. 159; 51 O. L. J. 414; 59 M. L: J. 14; 32 L. W. 13 


Saan, A. T. R. 1830 All 12s; Ind. Kul. (1630) All, 443; 
(1930) A. L. J. 347; 52 A. 381 n 227 
— — — S 69— Payment .of . Government, revenue by 
unsuccessful claimant during litigation— Swit-for 
recovery [rom person liable to pay—8S.69;appli- 
cability of. ' 
B gave a ʻiheka' of her share.in*n estate to C * 
- E f 


[gu 





. 175 
$9, 23-—Partnership to trade „in feathers of 
"Aen. AEE Se : 
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directing C to psy Government revenue. B died and 
A and D were rival claimants to her share and there 
was litigation between them. A was at one stage 
recognised as the rightful claimant and. appointed 
lambardar and during this period he paid revenue 
payable by C. A failed ultimatély and sued to re- 
cover from C the revenue paid by him. C content- 
ed that the payment was a voluntary payment: 
Held, that the payment was not a voluntary pay- 
ment, and A was, therefore, entitled to-recover 
the amountfrom C under s. 69 of the Contract 
Act. A'Bmona Hazart Lan v. BHoRA NAURANG LaL, 


Ind. Rul. (1930) All. 333; A. I. R 1930 All, 517; (1930) 
35. 


A. L. J. 1103; 14 R. D. 423 3 


S, 74—Absence of actual loss—Compensation, 
right to. 

Under s. 74, Contract Act, a party complaining of 
breach of contract is entitled, whether or not actual 
damage or loss is proved to have been caused thereby, 
.tó receive reasonable compensation from the other 

arty. -M MEYYAPPA CHETTY v. NACHANMAL ACSI, A. I. 
R. 1929 Mad. 783; Ind. Rul. (1930) Mad. 487 343 

— S.:176. See Contract Act, 1872, s. 211 867 
ss, 182, 213—Servant getting fixed. salary, 

if con beagent—Suit for account against him, 

whether lies—Limitation Act (IX of 1908), Sch. IT, 

Art. 89—Suit for account against agent— Limitation 

—Terminus a quo—Refusal, what amounts to. 

An agent isa person employed to do any act for 
another or to represent another in dealings with 
third persons,and a servant getting a fixed salary 
may be such an agent if he is employed as such, and 
may be liable to render an account of such dealings to 
his principal. Y 

Where a principal demands from his agent an ac- 
count of hisdealings with third persons, during the 
continuance of agency, non-compliance or evasion or 
procrastination on the pait of the agent amounts toa 
refusal within the meaning of Art. 89 of Sch. I of the 
Limitation Act. S GANESHDAS LOKURAM V. GANGARAM, 
Ind. Rul. (1930) Sind 84; A. I. R.1930 Sind 142 228 


$s°211, 176—Principal and  agent—Agegt 

entitled to retain, principal's goods, whether entitled 
to sell such goods to realise his dues—Unauthorised 
sale—Consequences. 

Though an agent is entitled to retain the princi- 
pal's goods üntilthe amount due to him from the 
principal is paid, he is not entitled to sell them for 
recovering his dues in the absence of & mereantile 
custom authorising him to do so. 

An agent who sells his principals goods in the 
absence of sucha custom is liable to the principal 
for the loss which the latter may sustain on account 
of thessle, but is not, however, precluded from in- 
stituting a suit to recover his dues. LMUL CHAND- 
Suis DHAN v. Suro Mar-Sugo PARSHAD, A. I. I, 1929 
Lah. 666; Ind. Rul. (1930) Lah. 499 867 
————— §. 213. See Contract AOT, 1872, s. 182 

228 

S. 250—Principal and agent—Contract by 

agent—A gency coupled with interest—Agent's right 
to sue. 

_ Where the agent has a special property or a benefi- 
cial interest in the subjeot-matter of the contract, he 
is entitled to enforce iteventhough his representa- 
tive character may have been declared atthetime of 
the contract. 

The position of agent cannot be improved so as 
io give him the status of a principal by the mere fact 
* of his being gien extensive powers or being allowed 

n ; 
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to make contracts in his. name. O Durga PRASAD" 
MANNA Lianv. OAwNPoRE FLoun Mitts Oo., LTD,, 6 O. 


W. N. 599; A. I. R. 1929 Oudh 417; Ind, Rul. (1930) . 
o 


Oudh 161; 5 Luck, 201 09. 


r e 
Contribution—Suit for contribution — Defendant 
who has paid his share, whether bound - to 
contrihute—Principles relating to contribution— 
Appellate Court's power to pass decree against de- 
fendants not parties into appeal—Impleading new 
parties—Civil Procedure Code (Act V of 1908), O. 

XLI, rr. 20, 88. : 

Oontribution cannot be levied from a joint debtor 
who has paidhis share ofthe joint debteven though 
the person seekingcontribution has paid more than 
the former. : 

In adjusting therightsof the parties in a suit for 
contribution the attention of the Court is notto be 
limited by the liabilities arising.fromthe claim in 
the suit but it may go beyond the scope of 
the suitand enquire into other mutual liabilities. 

The rightto contribution, though an equitable 
right, arises out of an implied contract ofindemnity 
between the parties liable for the same ‘debt. This 
contractual obligation attaches to each of the persons 
liable to satisfy the common debt. But this right is 
not confined to ss. 63 and 70, Contract Act, but may 
be based upon other equitable considerations and 
these considerations are available as much to the 
plaintiff astothe defendants. 

If, inasuit for contribution against several joint 
debtors, one of the defendants appeals and the Court 
in determining the points raised in the appeal finds 
that the plaintiff is entitled to recover the amount 
charged upon the appellantfrom the. other defend- 
ants, the Court has power to pass a decree against 
the other defendants even though they are not parties 
to the appeal. The proper course to be adopted in 
such a case, however, is to add these defendanis 
under O. XLI, r. 20, Civil Procedure Code, as respond- 
ents to the appealand to hear the matter in their 
presence before passing a’ decree against them. C 
Besor Kumar SEN. v. Kusux Kumari Dent, A. I. R. 
1929 Cal. 315; 33 O. W. N. 221; Ind. Rul. (1930) Cal. 
278 246 


: Co-owners—Co-owner making improvements in joint 


property —Equitable rights. 


Where a person has expended money upona joint e 


property anda time comes to partition it, it is rea- 
sonable andright to endeavour to give him such an 
allotment as mayenablehimto reap the advantage 
of what he has expended upon improvements. But 
there isno prima facie right in a co-owner who 
spends money to improve .the whole or a greater por- 
tion of the joint land to have, in one way or another, 
recouped to him by his co-owners the value of the 
improvements which they get in the shares which are 
allotted to them. í . 

The general principle applicableto a co-owner 
who is in possession of fhe whole joint property as 
such is notapplieable to the caseofa co-owner who 
has definitely attorned to the other co-owners and 
made abargain withthem as to compensation for 
value of improvements. CO SOLAIMAN McosaJI ASMAL v. 
JATINDRANATH MONDAL, 33 O. W. N.1199; A. 1. R. 1929 
Cal 553; Ind. Rul. (1930) Cal 800; 57 O. 638 268 

See GRANT ™ 630 
.— Acquisition of occupancy holding by co- 
sharer—Occupancy right, whether merges. 

There is nothing inconsistent per se ina co-sharer 
being also an occupancy tenant in the patit or” mahag 
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in which he is aco-sharer. A RIKHI Ram v. PANOHAM 
Dus, Ind. Rul. (1930) All 304; 14 R. D. 378 108 


s— ——- Sale of estate for revenue—Purchase by one 
cQg-sharer in fraud of others—Trust —Purchaser's 
duty.to reconvey with mesne profils 
Aco-sharer who pnrohases the joint estate ina 

gala for arrears of revenue by committing a fraud 

against the other co-sharers, holds the estate asa 
trustes for the latter and is bound to reconvey the 
property to the latterin their respective shares with 
mesne profits, when the latter pay him their share 
in the purchase money. O Erapat SARKAR v. ABU 

ANAN, A. I. R, 1929 Oal. 558; Ind. Rul. E 

ii. f 


Counsel and cilent—Implied authority of Counsel 
- to settle and compromise case—Brief on interlocutory 
application—Pardanashin client—Civil Procedure 
Code (Act V of 1908), O. XXIII, r. 3—Discretion 
of Court to refuse to record. compromise. 
'";naavoeate in India, whether practising in the 
l.esidency towns or in the mofussil, who derives his 
eneral authority from being briefed in a suit on 
behalfof a client, hasimplied authority to settle and 
compromise in all matters connected solely with the 
action in which he has received a brief, but -not in 
matters merely collateral to the action unless he has 
dn express instructions to the contrary from his 
client. 

Where the client was a pardanashin lady 
who was kept fully and continuously informed 
throughout of all the various stages of the negotia- 
tions preceding the compromise, and was fully and 
intelligently aware that her Advocate was clothed 
with, and was in fact exercising, -his authority to com- 
promise the suit on her behalf: 


Held, that under these circumstances, it being- 


proved as a fact that the lady authorized the agree- 
ment made by her Advocate on her behalf compromis- 
ing the suit, the compromise was binding on her. 

Quere: Whether a brief to appear upon an inter- 
locutory application could, of itself, confer authority 
upon Counsel so briefed to settle the whole action. 

Where itis established that a suit has been ad- 
justed either wholly or in part by a lawful com- 
promise, it is the’ duty of the Court to record the 
agreement of compromise and, pass a decree in ac- 
@ordance therewith underO, XXIII, r. 3, Civil Pro- 
cedure Code. 

Semble: Although the words of O. XXIII, r. 3, 
Givil Procedure Code, do not in terms confer a discre- 
tion on the Court to refuse to enforce the agreement 
of compromise, the Oourts retainan inherent power 
not to allow their proceedings to be used to work 
a substantial injustice. P C SURENDRA NaTH MITRA v. 
TARUBALA Bası, A. I. R. 1930 P. O. 158; Ind. Rul. (1930) 
P. ©. 177; (1930) A. L. J. 489; 32 Bom, L. R. 615; 51 O. 
L. J. 309; 58 M. L. J. 551; 340. W. N. 453; 11 P. L.T. 
461; 31 L. W. 803 . ; . 545 
Counter-case. 10 


Court Fees Act (VII of 1870), s. 7 (Il), Sch. I 
Art. 17 (VD)—Family arrangement by providing 
for residence and maintenance—Suit for declara- 
tion ,0f vight and for injunction restraining sale 
of property in breach thereof —Court-fees payable. 
By afamily arrangement provision had been made 

for plaintiffs residence and’ maintenance by virtue 

whereof she resided in afamily plot and recovered 
rents of that and another plotin lieu of maintenance. 

Ia a suit instituted by her for a declaration hat she 


See CRIMINAL TRIAL 


—— 
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had a right ta do sdand an injunction to prevent 
alienation of the said plots in derogation of her rights: 

Held, that the suit was not one for maintenance 
under s. 7 (ii) of the Court Fees. Act but ‘fell under 
8. 7 (iv) (o) ofthat Act. S Hanirapat v. Tutsrpas, Ind. 
Rul (1939) Sind 96; A. I. R. 1930 Sind 198 ` 2490 
7-8. 7 (Iv) (b), Sch. Il, Art. 17 (wl) —Suit for 

partition- Plaintiff in joint poaséssion— Court-fee; 

A suit for partition bya person in joint poasos» 
sion of property which is not joint family propere 
ty falls under Soh. TI, Art. 17 (vi), Court Tees Act and 
the Court-feo payable is Rs 10. LNIKKA v. Pagan 
Dap Kuan, Ind. Rul. (1980) Lah, 445: 31 P, LUR, 315: 
A.I. R, 19:0 Lah, £39. = 525 

- 8. 7 (IV) (f). See GUARDIAN AND WARD 634 


— 83. 9,12— Power of Court to call on party 
to prove correctness of  valuatipn— Dismissal of 
appeal’ on non-compliance, legality of—Iseuing 
charts showing value of lands, propriety of. 

The Oourt has no power either under the Court 
Fees Act or underthe Civil Procedure Code to call 
on aparty to prove-that the value which he has 
assessed upon the property in question for purposes 
of Oourt-fee iscorrect and to dismiss his appeal for 
non-prosecution on his failure todo so. If the Court 
is of opinion that the value has been wrongly assess- 
ed it can proceed under s.9 of the Court Fees Act 
and issue a commission. 

There is no provision oflaw empowering a Dis- 
trict Judge to issuecharts setting out the value of 
various Glasses of lands in the District and the issu- 
ing of such charts isa serious interference with the 
judicial discretion of the subordinate Courts. C- 
BADARANNESSA CHAUDHURANI v. Ram CHANDRA MALA 
Da4s,.33 O W.N. 815; 49 C. L. J. 562; A. I. R. 1929 
Cal. 717; Ind. Rul (1930) Cal. 314; 57 C. 360 314. 


——— Sch. Il, Art. 17, cls. (v) WD—C. P. Judicial 
Commissioner's Civil Circular II-8—Notification 
No. 1641 of 1911, cl. 8—Suit by reverstoner to 
declare adoption by widow invalid—Value for 
purposes of jurisdiction and Court-fee—' Affects 
title to immoveable property, meaning of—Noti- 
fication, validity of—Suits Valuation Act (VII 
of 1887), s 9. 

Where a Hindu reversionersued for a declaration 
that an adoption made by the widow to her 
deceased husband wasinvalid as being contrary to 
law and valued the suit at Rs. 400 for purposes of 
Jurisdiction and paid a Court-fee of Rs. 20 only, 
though the value of the property which the adopted 
son might lose if the declaration was granted was 
Rs. 15,000: : * iu 

Held, per Findlay, J. C,and Kotval, A.J. C., 
(Kinkhede, A. J. C. contra).—That the suit was one 
affecting title toimmoveable property within the 
meaning of the proviso to cl. 3 of the O P. Judicial 
Commissioner's Notification No. 1611 of 1911; and 
the subject-matter of the suit -was, therefore, 
Rs 15,000, and the plaintiff was bound to pay- 
ad valorem Court-fee on this amount 

The said notification isnot ultra vires. 

Per Kinkhede, A. J C.—In all such suits where 
the plajntiff, is either a presumptive reversioner or 
a personother than a-party to the adoption,an ad 
valorem feeis not leviable,due regard being had to 
the fact (2) that the plaintiff not being a party tothe 
adoption is under no legal duty to sue to obtain the 
declaration which he or she seeks to get and which is 
operative only in future, and (iiv that the present 
tense in the expression “effects a titleg to property" : 


“ 











^ 
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restricts the proviso to suits where the immediate 
title to property is affected. In all ‘such cases the 
real dispute is merely as regard the adopted boy's 


< Status or legal character and not as regards the pro- 


perty whiol'may or may not perhaps be vested in 
-him for the time being. The subject-matter 


. such suits for purposes of Court-fees and jurisdiction 


-.. Noxsine.v.' BHOLUSIN 
'. (1989) Nag. 193 


sa 


« » See’ Court FEES Act, 1870, 5. 7 (iv) (b) 


„is. Rs.: 400 and not the value of the property. N 
G, A I. R. 1930 Nag. 13; Ind. Rul. 
; i 417 


“525 


"m Beh, Il, Art; 17 (VI), : 


-| u See Court-Fses Aort, 1870, 5. 7 (vi) ^ i 240 


Criminal Procedure.Code (Act-V of 1898), s. 88 


07 —Attdehment in District other than that of issuing 
" ^ Magistrate-without endorsement of Magistrate of that 


* 


~ District, legality of. 
An attachment of property is not authorised in a 
District other than that of the issuing Magistrate 
sxcept -when the order of attachment has been endors- 
ed by the District Magistrate within whose District 
the property to.be attached is situated. Such an 
attachment is illegal. Pat GANU SHUKUL v. EMPEROR, 
Ind. Rul. (1930) Pat. 317; 31 Or. L. J. 494; 11 P.L. 
1.402; A. I. R .1930- Pat. 347 397 
— 8.109, cl. (1) (a) (b)—'Conceals within juris- 
. diction’, meaning of. 
Section 109, cl. (1), Oriminal Procedure Code, 
applies toa person who takes’precaution to conceal 
“the fact of his infesting the Magistrate's jurisdiction 
and in that classof case if there is reason to believe 
that this is a precaution taken with a view to commit 
an Offence; the- Magistrate can require him to give 
security. l JEN. 
lt.is.an entire mistake to read that 





` 


. ^ 


clause as 


. applying to any person who takes steps to conceal 


himself,-in the sense of concealing his presence in the 
: Way in which a criminal conceals his presence when 


- he goes in the dark or by a desérted road, or by some 


„other secret means to commit a crime in his own 
neighbourhood. C Gagan Cuanpra DE v. EMPEROR, A. 
I. R..19.9 Cal 775; 340. W. N. 294; Ind. Rul, (1930) 
Cal. 379;.31 Cr..L. J: 568; 57 6.949 747 
oo S. 123—Order for security for good 
, "behaviour —l'ailuve to. give security—Imprisonment 
. , for shorter period, legality of. 
Under 8.123, Oriminel Procedure Code, a person 
who is ordered tofurnish security for good behaviour 





. and fails to do so must be detained in prison for 


the period for which security was demanded. An 
order for imprisonment for a shorter -period is illegal. 
L EMPEROR v. Knvsuri MUHAMMAD, A. I. R. 1930 Lah. 
49; Ind. Rul.(1930) Lah. 483; 31 Cr.L.J.583 835 


——:8, 144-—Jurisdiction toact under s.” 14L— 
Conditions—Claim in good faith—J urisdiction, whe- 
ther ousted--Arbitrary order, validity of— Order 

: based on no material—Revision—I nterjerence. 
- 1; The-rule that s. 144, Criminal Procedure Code, 
‘ought. nót to be. utilised in a dispute regarding the 
possession of land except against a party w hose claim 
-is not mace in good faith is not a rule: of jurisdic- 
tion .but only of propriety To give the Magistrate 
Jurisdiction under s; 144, Criminal Procedure Code, all 
that is required is thathe shall be of opinion that 
there is suflicient ground to proceed under s. 144, Cri- 
minalProcedure:Code; and” that immediate prever- 
: tion..or.speedy remedy is. desirable and that tlie 
direction -which-he^proposes to make is likely to prev- 
ent+or tends to-prerent a' disturbance of the public 





, tranquillity: OF æ riot or an-affray. “In: such circum- 


2 4 
y gree = 
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stances private rights must give way whatever be 
the subject-matter ofthe dispute: in particular, it is. 
immaterial that’ the dispute relates to land.- 2 

An order unders. 144, Criminal Procedure Code, 
cannot be impugned as without jurisdiction merely 
because it is arbitrary. 

Thé correct standpoint from which to view the pro-. 
priety of an order under 8. 144, Criminal Procedure 
Code, is that ofthe Magistrate at.the time when he 

assed-it and in thelight of the materials then before 

m.- n f 
- [A one-sided order under g. 144, Criminal Procedure 
Code; was set aside by the High Court on the ground 
that. there were in effect no materials before .the 
Magistrate to, justify the order]. Pat Rapmz Das v. 
Jairam Manro, A. I. R. 1929-Pat: 714; 31 Or. L; J? 466; 
Ind. Rul. (1930) Pat. 297 73 


— — —- 88. 14.4, 14 5—Order under s. 144—Power of 
District Magistrate to set aside order and direct 
Magistrate to start proceedings under- s. 145— 
Revision by High Court-—Interference. 

The proper course to be followed by a District 
Magistrate when heisofopinion that proceedings 
under s. 144, Criminal Procedure Code, have been 
wrongly drawn up by a Subordinate Magistrate and 
that the right course would be totake action under 
8 145, Criminal Procedure Code, is to make a reference 


to the High Court under s. 438 of the Code.. He . 
order the Subordinate Magis- ° 


has no power to 
trate to draw up proceedings under s. 145. 

But proceedings drawn up by a Subordinate 
Magistrate under s.145, Criminal Procedure Code, 
will not be setaside in revision merely because 
they were drawn up under the instructions of the 
District Magistrate, ifthe proceedings are. based 
upon a Police,report and show that the Subordinate- 
Magistrate was satisfied from the report that there 
was likelihood of a breach of the peace. C KEDAR 
Natu Srkpan v. Brsoy MANDAL, 33 C. W. N. 723; A.I. 
R. 1929 Cal. 751; Ind. Rul, (1920) Cal.343; 31 Cr. L. J. 
514 647 

$.154—First Information Report by victim 
subsequently dying, admissibility of. 

A First Information Report is not substantive evi- 
dence and can only be used to corroborate or contra- 
dict the deposition of the maker thereof at the trial. 
Consequently, the First Information Report made by 
victim who dies before the matter comes before the 
Court cannot be -admitted into.. evidence as such 
though it would be admissible as dying declaration 
under s. 32 (1) Evidence Act. L Kapur SINGH v. 
Emperor, 31 P L.R.83; 31 Cr.L J. 475;Ind. Rul. 
(1930) Lah. 408; A. I. R. 1930 Lah. 450. 120 


— ———— 88. 161, 162—Application by accused for 
copies of statements made by prosecution witnesses 
before Police—Duty of Court to grant copies— 
Grounds for refusal. 

Under s 162 of the Criminal Procedure Codeit is 
obligatory on the Court not only io refer to state- 
ments made by the prosecution witnesses before the 
Police, if so required, but also to grant copies-there- 
of, unless the Courtisofthe opinionthat any-part 
thereof is not relevant to the subject-matter of 
the inquiry, or its disclosure to the accused is 


not essential in theinterests of justice oris inexpedi- . 


ent inthe public interest. The mere fact that 
the statement of the witness before the Police does 
not in the opinion of the trying Magistrate contradict 
the evidenceof the witness in Court is no reason for 
refusing to grant-the copy. ao 


i 


s 219, L. R. 239° 


‘Ind. Rul. (1930) Lah. 460; A I. R. 1930 Lah, 451 
—— —— $8. 190 (1) (c^; 195 (1) (b)—Penal- Code ' 
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Ii is notnecessary for the accused to first satisfy 
the Oourt that he will be able to use the copy re- 
quired by-him for the purposes indicated in 8.145 of 
the.Evidence Act. S8 Usman v. Empsror, Ind. Rul. 
(1939 Sind 113; 31 Or. L. J.592; A, I. R. 1930 Sind 
689 
S, 162: See CRIMINAL EROGEDUES Sos A 





. 8, 526- 





Recording of confession by - 
' cognizance of case—Modé of recording confession, 
“A Magistrate should not record “a confession 
wnder s. 164, Oriminal Procedure Code, after the 


case has been sent up to him: for enquiry even if the. 


Challan is taken back as being incomplete. 


In recording a confession-under s: 164, Oriminal 


Procedure Code, after compliance with the necessary” 
preliminaries, the Magistrate. should; where there is: 


no evidence.already-recorded against him, allow’ the 


prisoner to make whatever statement he likes and: 


not ask him a direct question whether he has com- 
mitted a particular offence. 

' Section 364, Criminal Porin Code, oris & 
Magistrate to put questions to the accused in order 
to enable him, to explain any evidence that may 
have been produced against him during the enquiry 
or the trial. But that section has no application 
where no evidence has’ yet been produced against 
the accused. L PAHLWAN v. EMPEROR, 31 Or: L J. 25 
54 


(Act XLV of 1860), s. 211—Offence under s, 211— 

: No complaint by Court—O ffence, whether can be 

taken cognizance of under s. 190 (1) (ce). 

Section 195 (1) (6) of the Code of Criminal Proce- 
dure isa bar to cognizance of an offence under s. 
211, Penal Code, alleged to have been committed in 
or in relation toa proceeding in à: Court except on 
complaint in writing by that: Oour& or some other 
Oourt towhich that Court is subordinate. ‘It is not 


open fo a Magistrate to take cognisance of the offence 


v. 
er 


in such a case under s. 190 (1) (c) )of the Code without 
any complaint.. Pat EMPEROR v. LALCHAND TELI, 
Ind. Rul, (1930) Pat. 319; 31 Or. L.J. 494; A, 1. n. 
1930 Pat. 346 399 


—— — —- ss. 190 (1) (6), 236 M, 403: (2), '528— 
e Penal Code: (Act XLV of 1860),'ss. 147, 426 —Um- 
-lawful--assembly—Damage ->to lands of several 

-~ owners—Acquittal in respect of some lands whe- 

“ther. bar to -trial in respect of others—Offences, 
« whethémdistinct—Case-not disposed of by Magistrate 
. `— District Magistrate -taking cognisance under s. 190 

' (D) (c)—Legality of procedure. 

“Where the members of an unlawful assembly tres- 
pass upon the land of several persons and cause 
damage to their crops in thecourse of a riot, a separate 
offence of trespass and mischief can be charged against 
the members of the assembly in respect of each sepa- 
rate- holding which is damaged, and -acquittal' or 
conviction in respect of damage caused to the hold- 
ings of some ofthe ownersis no bar to their trial 
for offences in - ‘connection with the properties of the 
other owners. 

An -offence against property is not an offence 
against- property in abstract; itis an offence against 
the property of a particular owner or ‘possessor. 

. A District- Magistrate should not take- cognisance 
ander s. 199 (1 ) (e), Criminal Procedure: Code, 
of offences-which have ‘been made the: subject 
‘of a Police. report- and - which---have not yet 
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been finally disposed -of by a Subordinate Magis» 
If he thinks it necessary to continue the. pra- 
ceedings against the accused, the proper procedure - 
to be adopted is to transfer the case to his own file 
undér s. 528, Oriminal Procedure Uode. Pat Guana 
MAHAPATRA V “TMPEROR, A.J. R.1929 Pat. 710; 31 Or. 
LE. J::472; Ind. Rul. (1930) Pat. 302 


78 
B eri 6, 195 A) See PENAL CODE, 1560, 8. 120- B 
847 


$8, 164, 364-— Confession, recording of—. 
Magistrate “taking .. 


—— — 8, 195 (1) (b 
- OopR, 1898, s 190 : )(e) 399 
— —- 9,195. (1) c) See. Ev1psNoE Act, A | 


See. denen PROQEDURE 





<8. 197-—Bombay District. Municipal Aet 
"dii of 1901), s. 181— Public Government building 
“in charge of Mukhtiarkar kept in insanitary 
condition—Prosecution of Mukhtiarkar—Sanction, 
‘whether necessary— ‘Acting or purporting. to actin. 
the discharge .of official duty’, meaning of. 
` When a Mukhtiarkar is in charge ofa public Gov- 
ernment building andit happensto be kept in an- 
insanitary condition heeannot be prosecuted under 
s. 131 of the Bombay District Municipal Aet, without 
previous sanction under s. 197 of the. Orifninal Proce- 
dure Code. S KARACHI MUNIOIPALITY V. MUKHTIARKÀAR 
oF Karaoal, Ind. Rul. (1930) Sind 125; 31 Or. “L. J, 
097; A. I. R. 1930 Sind 144 701. 


———— $8. 202, 293, 252, 253 Preliminary 
enquiry—D ismissal of complaint—Accused.. summoned 

‘—Complainant’s evidence, necessity of recording—. 

Dismissal of complaint without -evidence— 

"'Groundless charge, meaning of—Dispute of civil 

nature —Charge, whether groundless. 

It is open toa Magistrate tohold an enquiry under 
8. 202, Criminal Procedure Code, and to dismiss the 
complaint under s. 203 of that Code. Butif once he 
decides to summon the accused the complainant must 
be heard and his witnesses examined. 

Under s. 253 (2), Oriminal Procedure Code, a Magis- 
trate has a discretion to discharge the accused with- 
out taking allthe evidencethat the complainant may 
wislyto produce if hethinks that the charge is ground- 
less -But this does not mean that he can cut short 
the proceedings by refusing to ‘summon any of the 
witnesses whom the complainant wants to examine. 

‘The mere fact that the matter is .one of rendition of 
accounts and must be referred to the Civil Court is 
obviously insufficient to justify an order of discharge 
under s. 253 (2), Oriminal Procedure Code, i a case of 
alleged breach of trust 

To say that no case has been made out is not tant- 
amount to saying the.charge is groundless. Where a 
complaint prima facie discloses an offence, the Magis- 
trate cannot hold the charge to be groundless unless 
he knows what is the sort of evidence that is going to 
be adduced to prove it; and he can only judieially 
como to such a éonclusion when- he has at least 
ascertained from the complainant what is the nature 
of the evidence his witnesses are going to give: L 
Mxntas v. NarHU, 31 P. L, R. 204; Ind. Rul. (1930) 
Lah. 419; 31 Gr. LI 481; A. IL. KR. ‘1930 Lah. 461. 

275 


— 88. 206, 215—Offence resulting in death 
-of person— Contmitting, Magistrate competént to 
pass adequate sentence— Committal ,to Sessions 
undesirüble—-Wrong order of commatment-- Power 
of High Court to quash commitment. 

“Ib is undesirable that .2 Committing” Magistrate 

should commit à case to the Sessions, when he ` can 
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ass an adequate sentence, even though the case may 


e one which- involves the death of & person. 

If a Magistrate without any adequate reason com- 
mits a case to the Sessions in whic 
quately punish the accused himself, it would he a 
point of law and the High Court can quash the com- 

itinent under s 215, Criminal Procedure Code S 

MPHROR V. ÁLLAHADAD, Ind. Rul s Sind 126; 31 
Qr. L. J. 598; A, I, R; 1830 Siud.1i5 , 702 


man 83, 218, 273, 432, 532—Commitment to 
High Court Sessions—Power of presiding Judge 
to quash commitment-—-Procedure to be followed 





"by Magistrate—Stage from which trial should be. 


vegumed—'resh complaint, whether mecessary— 

Reference by Presidency Magistrate under s 1482 

—Duty of Magistrate to refer only such points as 

-are necessary for disposal of case. i 

A Judge presiding overthe Sessions ofthe High 
Court has power under 8.215 ofthe Code of Crimi- 
nal Procedure to quash a commitment made, to him 
by a competent Magistrate and where a commitment 
is so quashed by the High Court it is the duty of 
the Magistrate to treat that order asa valid and sub- 
sisting order. 

Where the accused were committed to the High 
Court Sessions by the Ohief Presidency Magistrate 
on charges under 8.103 of the Presidency Towns In- 
solvency Act and the Judge presiding over the 
Sessions quashed the commitment on the ground that 
the Magistrate had power toimpose the maximum 
punishment with which the offence was punishable 
and that the commitment was consequently illegal: 

Held, (1) thatthe order quashing the commitment 
was a valid one; 

(2). that where the primary effect of the order was 
to supersede any action taken by the Magistrate 
under s. 210and his proceedings subsequent thereto 
it was necessary for the Magistrate to ga baek to 
the point at which hetook cognizance of the com- 

laint; l l 

(3) that there was no need for a fresh complaint 
but it was necessary for the Magistrate to treat the 
case asa warrant case and not as asubject-mat- 
ter of an enquiry under Ohap. XVIII, and to begin 
the trial afresh under s. 252. 4 

The power ofreference conferred upon the Presi- 
dency Magistrate by s. 432 of the Code is confined to 
questions of law which the Magistrate requires to 
decide in order to perform his duty in disposing of 
the ease before him and the Magistrate ought not to 
refer tothe High Court questions of law unless 
they are matters upon which he has a duty to make 
up his mind. C Emperor v Girish OHUNDER, 31 0, 
W. N. 13; A. I R.1929 Cal. 756, 50 O. L. J. 408; Ind. 
Rul (1930) Cal. 321; 31 Cr. L. J. 506; 57 O. 1012 433 
—— —— 8.235 (1). See CniuiNAL PnoogpURR Oops, 

1898, s. 190 (1) (c) i 


 —— 8. 237—Charge for substantive offence— 

Conviction for abetment—Procedure, legality of. 

lt cannot be definitely laid down that a person 
having been charged with a substantive offence can- 
not be convicted forabetment thereof, Every case 
depends upon itsown facts and if thefacts justify 
the conviction for abetment, though the person was 
charged with the commission of the offence itself 
thera is no barinlaw to such conviction. 

Per Jack, J—Whether aman can be convicted 
without a separate charge on a charge of abetment of 
the principal offence depénds upon the circumstances 
of the case. But it canonly be done when the cir- 
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cumstances bring the case under s. 237, Oriminal 
Procedure Oode. O JNANADA OHARAN GHATAK v. BM 
PREOR, 50 O. L. J. 472; A. I. R. 1929 Cal. 807; 34. O. W. 
N. 198; Ind. Rul. (1930) Cal. 380; 31 Cr. L. J. 570; 57, 
C. 807 748 





trial—Charge for major offence—Oonviction for 
minor offence—Appellate Court, whether entitled 
to go into facts—Charge to Jury, essentiale of— 
Penal Code(Aet XLV of 1860), sa. 147, 149, 825. 
An accused person was charged with offences 
under ss 147 and 325 read with s.149, Penal Gode: 
The Jury, however, convicted the appellant of a 
offence under s. 147 and further held that he- was. 
specifically guilty of an offence under s. 325 and the 
Sessions Judge accepted the verdict and convicted 
the accused accordingly. It was contended in appeal 
that, in accepting the verdict of the Jury for the. 
offence under s. 325, with which the appellant was 
not specifically charged, the learned Additional. 
Sessions Judge in reality used the Jury as assessors. 
and that, therefore, this Court is competent to go 
into the facts of the case precisely as if the verdict 
of the Jury amounted merely to an opinion as from 
assessors: : 
Held, that the effect of s. 238, Criminal Procedure 
Code, was to invest & Jury trying a major offence. 
with authority to find that the facts proved only. 


constitute a minor offence and to return a verdictof- 


guilly of such offence, and that the High Court 
could not go into the facts on which the Jury deliver- 
ed the verdict. : 
In his charge tothe Jury it is not the duty of 
the Judge to discuss in detaileach and every item 
of the evidence and any such discussion . of the evi- . 
dence by the Judge in the charge leads toa great 
risk ofthe Judge pressing hisown view of the facts 


too positively. N Narayan SINGH v. EMPEROR, A.L R.. 


1929 Nag. 295; Ind, Rul: (1930) Nag. 237: 31 Gr. L J. 
557 477 . 


s. 250—Case triable. by Magistrate—Power 
to award compensation—Possibility that case triable- 
exclusively by Court of Sessionsmight arise, if 
proved, effect of. 

A Magistrate made an order for compensation under 
8. 250, Criminal Procedure. Code, in a case under gg, 
463 and 323, Penal Code, both of which were within the 
Magistrate's jurisdiction. The Sessions Judge made 
a reference onthe ground that if there was any offence 
it was one under s. 467, Penal Code, which was exclu- 
sively triable by the Court of Session, But it was 





found by both the Courts that no offence was commit- f 


ted at all: 

Held, thatit was not incumbent on the Magistrate 
to go out of his way to find that a case exclusively - 
triable by a Court of Sessions might arise from the- 
facts before him, if they were proved, ani the Magis- - 
trate was entitled to act under s. 250, Criminal Proce- 
dure Code. A BALKISHEN v. EMPEROR, A I. R. 1930 
All, 2-0; Ind Rul (1930) All 420; (1930) A. L. J. 465; 
31Cr.L J 563 : 756 
—ss. 250, 407, 428, 537—Appeal by 

compliinant against order directing payment of 

compensation —Power of Courtto take additional 
evidence—O mission, to record reasons —Validity of 
proceedings. 

An appeal from an order directing a complainant 
to pay compensation tothe accused under s. 250, 
Criminal Procedure Code, is an appeal. under Ohap. 
XXXI ofthe Code within the meaning of s,428 of 

e . 





$8,238 (1), 298, 299, 418, 423 (v)—Jury ` 
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the Gode and in an appeal from such an order the Ap- 
pellate Court has power to take additional evidence. 

Omission to record reasons for admitting additional 
evidence does not invalidate the proceedings, where 
no failere of justice has been caused by such omission. 
M Seeuras NAIDU v. ABDUL Wanags, Ind. Rul. (1930) 
Mad. 553; 31 Or. L J.602;58 M. L.J. 414; 31 L. W. 
524; A. I. R. 1930 Mad. 483; (1980) M. W. N.534: 53 
M. 688 809 
———— 88, 252, 263. See ORIMINAL PROOEDURE 
' Cope, 1898, sa. 202, 203 275 
9. 273. See ORIMINAL PROCEDURE 
1898, s. 215 


— ss, 274,276, 326, 537—Murder case— 
Failure to summon at least 18 jurors—Validity 
of trial—Non-compliance with rules of procedure 
— Test of illegality. 
In & murder case where the number of jurors 

summoned is fourteen, nine of whom appear and 

are chosen by lot, the trial is not bad by reason of 
the fact that only 14 jurors have been summoned in 

contravention of the provisions of ss. 274 and :23, 

Criminal Procedure Code, 

Per Page, J.—When the decision of a Criminal 
Court in substance appears to be correct an Appeal 
Court should endeavourto uphold the decision even 
in cases where the rules of procedure by which the 
trial is to be regulated had been transgressed except 
where the breach of the prescribed rules is of so 
grave anature that the form of trial was substantially 
different from that provided by law for the offence 
charged, or where, although the violation of the rules 
was not so profound as radically to alter the mode 
of trial, it is proved that thereby in the event a 
failure of justice has in fact been occasioned 

Thetest to be applied in cases where the prescribed 
rules of procedure have not been followed, to ascer- 
tain whether there has been a mis-trialis always 
essentially the same, namely, whether there has 
been a miscarriage of justice. 

Rules and Regulations are intended to be the 
handmaid and not the mistress of the law, and 
in criminal proceedingsit is of the utmost im- 
portance that a decision just and reasonable on the 
merits should not be disturbed because in the course 
of the proceedings some flaw can be detected that 
is not fundamental, and which is not proved to 
h@ve worked injustice to the accused, although it 
may constitutea breach of the rules of criminal 
procedure. 

Whether a particular breach of the procedure 
prescribed in the Code vitiates the proceedings 
er not, must depend upon the gravity ofthe breach 
and consequences that are, presumed or proved to 
have flowed from it. O EMPEROR v. Erman ALI, 34 O. 
W.N. 296; A. I. R. 1930 Cal. 212; Ind. Rul. (1930) Cal. 
360; 31 Or. L. J. 536; 51 O. L. J. 171- 664 


s. 297— Penal Code (Act XLV of 1860), ss. 
302, 804—Murder case—Charge to | Jury—Mis- 
direction on point of law— Charge, essentials of. 

In acharge tothe Jury itis not enough for the 
Judge to simply detailchronologically the evidence 
given bythe witnesses for the prosecution without 
sifting or analysing it and without directing the 
Jury inany way upon the value or weight which 
ought tobe or might be, attached to it 

Where -in atrial for murder the Judge in his charge 
to the Jury stated as follows: “If you hold that he 
intended tocsuse Karim Shah such bodily injury 
that death Would bea possible but not the most pro- 
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babie result you will find him guilty under s. 304, 
Part I or if you hold that he had no such intention 
but knew asa reasonable man that Karim's death 
would be a likely consequence of his act you will 
find him guilty under s. 203, Part II: E. 
Held, that the use of the word 'possible' instead 
of the word“ likely ' amount to a misdirection on a 
point of law. O NATABAR HALDAR v. EMPEROR, 50 O. L. 
J.476; A. I. R. 1930 Cal. 136; 34 O. W. N. 223; Ind. 
Rul. (1930) Cal. 383: 31 Cr. L, J. 572 751 
— £8. 298, 299, See ORIMINAL PROOEDURE 
Cope, 1898, s. 238 (1) 477 
—$. 326. See OrIMINSAL PROCEDURE Cops, 
1898, ss. 274, 216 664 


-— 88.342, 526—Ezamination of accused, 
object of —Asking Public Prosecutor io frame ques- 
tions, legality of— Ground for transfer. 

Section 342, Criminal Procedure Code, allows the 
Court and not the complainant to put questions to the 
accused and the object of the examinationis to enable 
the accused to explain any circumstances appearing 
in the evidence against him. Questions should not 
be put under the said section so as to cross-examine 
the accused or with a view to elicit from him state- 
ments which would lead to-his conviction. 

Where a Magistrate asked the Public Prosecutor 
toframethe questions and the latter gaye 1o the 
Magistrate atyped paper containing the suggested 
questions and the Magistrate conducted’ the examina- 
tion on those questions: - 

Held, that the procedure adopted by the Magistrate 
was illegal and likely to raise a reasonable fear in 
the mind of the accused that he would not get a 
fair trial and there was sufficient ground for transfer- 
ring the case. L FAQIR SINGH v. EMPEROR, A. I. R. 1930 
Lah. 166; Ind. Rul. (1930) Lah. 474; 31 Cr. L. J. 560 











570 
———— S. 364. See CRIMINAL PROCEDURE CODE, 
1898,s 164 540 


ss, 367, 537— Charge to Jury containing 
reasons— Omission to repeat reasons in subsequent 
order—Judgment, legality of—Omission to write 
regular judgment, effect of. . 
Where an accused person was tried, under s. 395, 
Penal Code, by a Jury and in the same trial he was 
tried under s. 396, with the aid of the same Jurors as 
assessors, andthe Sessions Judge after an elaborate 
charge to the Jury wrote a further order on the charge 
under s. 396 in which he stated that he agreed with 
the view of the Jury and found hin guilty under s. 


96: 

Held, that the charge to the Jury together with the 
subsequent order constituted a good judgment in 
law and the conviction was not bad merely because 
the Judge had not repeated the reasons for conviction 
in the subsequent order. j 

The failure to writea regular judgment might be 
considered an error in procedure but it isa mere 
irregularity cured by s. 537 of the Code of Criminal 
Procedure. O BisnesuwAR v. EMPEROR, 6 O. -W.N, 
1007: A. I. R. 1930 Oudh 57; 4 Luck. 721; Ind. Rul. 


(1930) Oudb 195; 31 Cr. L. J. 599 . 851 
— — —— 8. 403 (2). See CRIMINAL PROCUDURE Cong, 

188,5 190 (1) (c) 78 
——— 5, 407. See ORIMINAL JI ROCEDURE Corr, 


1898, s. 250 809 
— — — $8. 417,4 38, 439—Order of acquittal.— 
Reference by Sessions Judge-- Jurisdiction of High 
Court to entertain reference—Interference. with 
. such order—Principles. ~ 


- ~ 


e , 


7t = 
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"The High Oüóurt haá-jurisdietion to entertain a 
reference made bya Sessions Judge under s. 438, 
. Criminal- Procedure Code; -to set aside, an order of 
-. acquittal, though such jurisdiction will. be exercised 
:; Most sparingly and only in exceptional cases, where 
there has been a grave: and -flagrant miscarriage of 
. justice, or a denial of the right of a fair-trial i 
e The, High Court can: entertain -such a  referenae 
"even-where the Local: Government -has: not -been 


moved to prefer an, appeal- under s. 417, Criminal: 


^. Procédure. Gode, or having been: moved; has declined 
'..to.prefer such appeal. L NaTHU Mar v. Anpun Haq, A. 


NI, R.1930 Lah. 159; Ind. Rul: (+920) Lah: 489; 31 or 


|. dads 581,12 Lah. L. d. 5 se 4 
(o————- 88, 418;423(2).. See CRIMINAL PROOEDURE 
— Copz 1898, s. 238-(1) ` | 47 
.. —— SS: 423, 537—Judgment—Summary dis- 
missal of appeal—O mission to record reasons, effect 





. Bummary ‘dismissal of an appeal.-G  KALACHAND 
GnosE v. TATU. TARIR. SHAlK, 50-0: L. J. 285; A. LR: 


^ 





219. AN - : 
——- 8, . 428.. See-OR1uINAL Brocepure Cone, 
1898, 8.250 . , Po - 809 
———-§& 432. See CRIMINAL .PROOEDURE Cops, 
1898, 8.215 ` 433 


4.37— Revision—Absence of: palpable 
` errors—Order for further enquiry. 


A revising. authority has -jurisdiction to. order a 


— Č S 
v 


further. enquiry on the same materials, but it should - 


` not:order- such enquiry unless: there are- palpable: 
errors inthe decision of the lower Court. C. Sunay 
.. OnANDRA-Das-v. Empsror, 50--O; -Le- J. 284; AER. 
. 1929 Cal. 755; 31-Or.. L. -J.475; Ind. “Ral. (1930) Cal. 
278 . . 246 


. 


`. Cops, 1898, s. 417 


."' Though there is ordinarily no justification for tak- 

"ing up-in revision an interlocutory. matter in a Grimi- 
nal Court it cannot be laid down that a revision does 
not lie in such matters. O TMPEROR v. BHAGWATI 
Perasan, 6 O. W. N. 937; A. I. R; 1929 Oudh 543; 31 Cr. 
; L.J. 479; Ind. Rul. (1930) Oudh 171; 5 Luck. 297 


| ; 37 ox 222. 
—---—— 8. 476. See PENAL Cops, 1860, s. 120-B 847 


—— — 8.. 488 —Maintenance—Muhammadan-wife's 
~ Tight to maintenance during period of iddat. 

A Muhammadan wife is entitled to maintenance 
during the period of iddat but not after that period 
has expired. O Mariam v. Kapir Baxusn, 6: O. W.N. 
912; A. I. R..1929 Oudh 527; 3t Or. L. J. 478; Ind, Rul. 


, (1930) Oudh 173; 5 Luck. 442 221. 
-——— 3.526. f 
See. ORIMINAL PROCEDURE Gong, 1823, 3.342 570 
See PENAL Copz,-1869, as. 191, -193 854 


————-$, 526 (6) (a) — Person, . whether includes 
Local Government—Transfer application-—Govérn . 
ment's- right to. claim costs... , 

«- The word “person " ims. 526, cl (6) (a) of the Code 

of Oriminal Procedure. includes: the Local Govern- 

, Ment. i 


. There isno eastiron rule inthe Common . Law of - 


-England thatthe Crown neither receives nor pays 
costs. . Exceptions may-be grafted upon.this rule by 
local statute and the peculiar circumstances of the case 
may also necessitate a- departure from the said rule, 

g : 


INDIAN CASES. 


No -reasons- need be: recorded-in ^ support of’ the 


1929 Lah. 773; 31 Cr. L. J. 474; Ind. kal Ar , 


~~ $8. 438, 439. See - RIMINAL PROORDURE- 


439—Revision - against interlocutory. 


. 
A . 


.. [1930 
Criminal Procedure Code—contd; 


A Emperor». KANYER Sr, (1930) A. L. J: 208; A, I; 
R. 1930 All 206;-Ind--Rul, (1930) All, 378531 Or. L J.- 
485: 59.A.903- 5 -. aged 230 


—— —— $8. 526, 556—Transfer—Communal, ‘cases 

, Grounds for transfer—Refusal-to give copies of 
atatements made to Police—Magistrate making local 
inquiry—Refusal to grant adjournment. 

In acase for transfer the matter is not to be decide. 
ed in- the abstract whether a oertain Magistrato 
would deal with a matter impartially. or not. The 
question always would. be whether through some 
error or unfortunate accident the Magistrate has 
behaved in a way to give legitimate ground for far 
to one party or the other. die 

A-request'for copies under s.- 162, Criminal Pro- 
cedure-Code, must be entertained even; if it is oral, 
The law. does not prescribe that there should'be written 
application: Y 
- When a copy ofa statement made- by a witness 
hefore the Police is asked forit isthe bounden: duty 
of the Magistrate, and it does not depend ‘upon: his 
volition or-good will, that he should refer to the state- 
ment made before the Police. and furnish: a: copy,» or 
record à definite order that he did not think it expedi- 
ent in the interests of justice to furnish ‘the accused 
with such a copy. - prose ME 

In cases of transfer where communal -interests are 
involved a transfer should be granted with consider- 
able hesitation. p E s 
“Though a local enquiry does not necessarily create 
a necessity for transfer there-may bé circumstances 
under whichit would be'advisable to direct'a transfer 
from the Oourtof a Magistrate-who has made a local 
inquiry. A-Guassoo v. Emperor, Ind: Rul. (1930) All. 
413; 31 Cr. L. J.-535; (1930) A; L. J.606;- A.-L R; 
1930 All. 737 d x. 685 


———— $. 526—Transfer—Réfusing access to 
. accused's papers seized by Police—Demanding 
excessive bail—Grounds for transfer. ` 

Where during the Police investigation a reason- 
able request of the accused to examine their papers 
which had been seized by the Police was refused and 
the trying Magistrate demanded a very excessive 
bail, though the amounts involved were small: 

Held, that there was sufficient reason to create an 


apprehension in the mind of the accused that they 


would not get a fair trial and the case was a fitoge 


for being transferred. to another District. L DINA 


Nata v EwPsRoR, A I R.1929 Lah. 860; 31°Cr. L.J. 
532; Ind. Rul. (1930) Lah. 454 534 


. 528. See ORIMINAL PROCEDURE : Oops, 
, 1898, s. 190 (1) (c) | 7 


ag MG ——— EP. 


c ——— s, B32. Sée ORIMINAL  PRooEDURE Cops, 


. 1898, s. 21 433 
sg rns 8.537. . . ENS E: , 
See ORIMINAL PROCEDURE Oops, 1898, s. 250 809 


"See ORIMINAL Procepure Cope, 1898, ss. 274, 276 


l 664 
See CRIMINAL PRocEpuER Ooper, 1898,5.367 851 
See CRIMINAL PRocgEDunE. Oone, 1893, s. 423 243 

v——— S. 556. See ÜRIMINAL | PRoogDURE'Cops,: 
1898, s. 526 : 685 
—— S. 561-A, scope of—-Inherent powers of 





` High Court defined—Object of inherent powers— 
Making. pronouncements on’ questions of law to 
guide Magistrates, propriety of—dLahore High-Court 
Rules und Orders; Vol. IT, para 16. <. 

` -Fhe special- jurisdiction recognised by's. 561-A 

can be invoked‘ only in exeeptionaleases' for which 


"no. express - provision: has-been -made by the Code, 


~ 
- 


Vol. 133) 


Crimfilnal Procedure Codé-—coheld. . abd 


and to redresa only such -grievance. us galls. for an. 
im mediate relief which can be granted-only..‘by. the 
High Court 


form fo-sound general. principles and: precedente. It 
was nefer contemplated by the Legislature that the 
High Court should exercise its inherent-power for 
making ‘pronouncements upon questions of law in 
order to guide a in aka in conducting a preli- 
minary enquiry. . 


GENERAL INDEX. 


‘J'he inherent jurisdiction should ,be : 
exerpised..with due.care.and caution and must con-: 


Bection.561-A, Criminal Procedure Code, - -does not. 


confer -any new powers,.on- the High Court but 
merely, recognises and preserves the.inherent. powers 
previously. possessed by. it. | 


‘he section, as its language shows, , embraces 


three - classes of -orders, namely, .orders . which may - 


be necessary (1) to give effect to any order passed 
under the Code; (2).to . prevent abuse of tlie process 
of any Court; and (3)to secure the ends. of justice. 

No legislative , enactment dealing with procedure 
can provide for all the cases that may possibly arise, 
and itis an established principle tbat Courts must 
possess - inherent powers „apart. from the’ express 
provision of the Jaw, "which are necessary to their 
existence and the proper discharge of the duties 
imposed upom them by law." This doctrine fnds 
expression in .8. 56l-A. Criminal Procedure Code. 
L EMPEROR v. SUKA Dev, 31 P. L. R. 207; Ind. Rul. 
io Lah 424; 31 Cr. Led: 482; A.I; R. 1930 ‘Lah. 
465 


‘Criminal trial Gue and, counter-case—-Proper mode 
of trial —Practice— Case. ending in conviction in 
one and othér ` being dropped—Accused, ` whether 
prejudiced, 
lt is a generally recognized ‘rule that a caseand a 

‘counter-case should be tried in quick’. succession by 

the same Judge, who should not pronounce judgment 

till the hearing of both cases is finished thereby pre- 
cluding ‘the danger of an accuséd being convicted be- 


A 280 


‘fore his whole casc-is before the Court, and.also pre- 


venting there being  conficting judgments upon 
‘similar’ fasts, although it infringes the fundamental 
‘principle-that the Court mustnot importany facts 
into a case which are not to -be found-upon the record 
of that caee.- 

There is no diris as reads the procedure in 
counter cases, a defect which the Legislature ou ght to 
remedy. 

Where the counter-casé was taken up for trial first 
‘at the instance of the Public Prosecutor and upon its 


ending in a- conviction, the Public Prosecutor with-' : 


‘drew the other case and it did not appear that the ac- 
cused was ever warned that if the Judge was against 
him on:the first case, the second would be dropped: 

Held, that the procedure adopted prejudiced the 
accused, as hie was not given the opportunity which 
he was entitled to expect would be given him of 
examining all his evidence. M KmRisuNA DANNADI v, 
"EMPEROR, (1929) M. W. N: 883; A:T. R. 1930 Mad 190; 
-31 L. W. 233; 31 Or. L. J. 461; md, Rul. (1920) Mad. 


426; -58 M.-L. J. 352 10 
—-— Confession by accused— Necessity of corro- 
boration. 


Confession implicating a co-accused requires. cor- . ; 


roboration if a co-accused is to,be convicted on it. Pat 

Kuat Jama Kuan v. EMPEROR, Ind. Rul. (1230) Tat. 

$13; 3).Cr. L. J. 492; A. I R.. 1930 Pat 385. 393 

————- Defence disclosed—Duty of Appellate Court 
to consider defence case and evidence. 


In a criminal trial where the defence is disclosed on. 


* 
ss 8 


-consent and her refusal to do so 


‘asin cases in 


AN c 


T 


Griminal- trial—coneld. s rà a 


behalf of the accused it should bé statéd- -AS such’ xy the 
lower Appellate. Court: and the evidence, if. any, upon 
which itis-founded is‘ to be discussed and a conclu- 


sion is to be'arrived at'by the lower :Appellaté Court in 


the same way as in the case for the prosecution... It ix 
not enough tu say thatthe prosecution has been prov- 
ed and that, therefore, it is unnecessary “to deal with ' 
the defence case, . C SAMRU v. BANSARI Burmant, A.I. 
R 1923 Cal 532; Ind. Rul. (1930) Cal. 374; 31 Or. L. J. 
567 742 
—~—~ Evidence—Defamation of woman—Allegation 

of illicit pregnancy—Refusal to submit to medical . 

examinalion— No adverse inference, - 

In a defamation case, based on an allegati on that a 


woman has had illicit pregnancy, she cannot be com- 


pelled to submit to medical examination ‘against her 
is not evidence 
against her. L NATHu MaL.v. ABDUL Hag, A. LR. 
1920 Lah, 159; Ind Rul. (19.0) Lah, 489; Jl Cr, L.J. 
584; 12 Lah. D 9 . 841 


—— —— Referred charge-sheet by Police—Private 
complaint to Magistrate—No orders. on . complaint 
—Order ‘on  charge-sheet, whether HISHOSGE of. 
complaint. 

Where on a referred charge-sheet, a. person filed à 
complaint -of his own before a Magistrate, but though 
orders were passed on the referred charge-sheet, mo” 
orders. were passed on the complaint:-- 

Held, that the complaint had not beer disposed: of’ 
in a legal manner and must be regarded -as being 
still pending. M HAMEED, SAHIB vV.. ABDUL KHADIR 


“Saran, (1929) M. W: N, 503; A. 1 R. 1929 Mad; 849; 31 


Cr. L J. 462; Ind. Rul. (1930) Mad. 427 - 
—— —— Sentence—Grievous hurt followed-by death— 
Discretion’ of trial Court—Pracitce. 


As regards the sentence it is always "difficult to ' 


assess the penalty when a-man dies after being -beaten 
or kicked. As soon asitis found that the offence 
does not amount to culpable -homicide, it -is best to 
leave the death entirely out of account, and look only 
to the injury. 

A large discretion must be left to the trial Judge 
who hasseen the, accused and knows the effect which 
imprigonment is likely: to have upon. them individual- 


ly, and who also knows the criminality of his District 
-and what deterrence’ “is neóóssary. M'S i 


-KopUMBAN v. KMPEROR, 31 Cr. L. J: 477; Taa, Rul. 
(1930) Mad. 459; (1930) My W.N.74 . 43 


Custom—Wajib-ul-arz —Entry | dictated: ex matte by 
zemindars totheir own interest and prejudicial to 
tenants—Value. | 


Where the tenants are not parties.to the. preparation 


ofa wajib-ul-arz, the "value to be attached-to ‘customs 


prejudicial to, their interests and recorded: ‘ex: parte - 


at the instance of the zemindars cannot be the Bam 
which the zemindars- are responsi-. 
ble for dictating customs which- concern themselves, 
O Krisuna KUMAR. v. Manzoor, Aut, Ind. Rul (1930) 
'Oudh 147; 7 O. W. N. 333; 14 R. D. 140: A. 1. R. 1930 


.,Oudh 330 


51 
-—-——- (Punjab) —Alienation—N on-proprietors of 
. Lohian—Right to alienate houses without. permission 
of proprietors. 


HANMUGA ' 


By custom non-proprietary residents of the village - 


~ 


te 


4 


of Lohian are entitled to alienate their houses without . . 


the permission of the proprietors. 
Suan v. MULKH Rag, A. 1. R. 1929 Lah. 
(1930) Lah. 433 


921; Ind. Rul. 


513: 
-—— ——. -— Succression—Inf ormally- adopted son 


—Right to succéed collaterally. 
Ld 


LFAZAL MOHAMMAD ` 


Custom—coneld. 


An informally adopted son is not entitled to succeed 
collaterally. L RAKHA RAM «v. GANDHERLA, A. I, R. 
1929 Lah. 877; Ind. Rul. (1930) Lah. 395 - 91 


—— —_-———— Succession — Widow— Unchastity — 
Loss of estate—Continuance in possession for 
statutory period—Nature of estate acquired—Kangra 
District. a 

' Under the Customary Law of the Kangra District 

ne of-a widow involves the forfeiture ofthe 

estate. 


‘Whether a widow who has forfeited her estate on 
account of her unchastity acquires full ownership or 
only the limited estate of a widow by continuing to 
be in possession of the estatefor the statutory period 


after her unchastity depends upon the peculiar cir- 


cumstances of each case. When she continues to hold 
the property after theforfeiture of her estate in the 
same way.88 before and there is no evidence on the 
record to show that she ever claimed the property as 
absolute owner, the continuance of possession for the 
„statutory period will confer upon her the limited 
estate which she enjoyed before forfeiture and will 
not have the effect of automatically enlarging her 
estate making her an absolute owner. L MaHAJAN 
v. Purno, 31 P. L. R. 233; Ind. Rul. (1930) Lah. 420; 
. A. I. R. 1930 Lah. 504; 11 Lah. 424 276 


Customary Law—Sandhu Jats of Ferozepore 
District—Sonless widow's right to succeed equally 
with step-sons. 


There isa presumption arising from the riwaj-i- 
am of the Ferozepore District that among the Sandhu 
Jats of the District asonless widowis entitled by 
custom to suczeed to her husband's estate equally with 
each of her step-sons. LNais SINGH v. Saam Kuar, 
A.I.R.1929 Lah. 829; Ind. Rul. (1930) Lah. 505 

MS 873 
.Declaratory suit. See HINDU Law 375 


Divorce Act (IV 0f 1869),5ss. 7, 56—Alimony to 
wife, increase of, without appeal, whether legal— 
Competency of Court to direct husband to advance 
wife's expensesas condition of grant of leave to 
appeal to Privy Council—Civil Procedure Code 
(Act V of 1908), ss 109 (e). s 


Onan application for leave to appeal to the Privy 
Council under s.: 56, Divorce Act, against an 
order increasing the rate of alimony payable to the 
wife the petitioner raised the questions (i) whether 
the amount of alimony which ahusband has been 
ordered to pay monthly under s. 37 of the Act can 

- be raised by the Court when it has once been fixed 


and.{ii) whether r. 33 of O. XLI, Oodeof Civil Pro- 


cadure, gives the Court power in special circumstances 
to make an orderfor increased alimony to wifé with- 
out an appeal by her: 

^ Held, thatneither ofthese points was.so clear as 
to justify the Court in finding that this was not a 
fit case foc appeal; nor could they be said to be. un- 
substantial since they materially affect the law of 
divorce, and the law of procedure. 

In granting leave to appeal to the husband, ‘it is 
compstent to. the Court to. require the busband to 
advance his wife the expenses of contesting an appeal 
which he wishes to prosecute against her, as a con- 
dition for the grant of such leave. M Iswararya v. 
SMARNAM Iswaryya, (1929) M. W. N. 651; A. I. R. 1930 
Mad. 159; 31 L. W. 190; 58 M.L. J. 54; Ind. Rul. 

1930) Mad. 538 ` 
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- A Mouaumap YUSUF v. SURAJ Barr SINGH, 


603 


(1930 


Dompara Raj of Orlgsa—Succession—OCustom. See 
HINDU Law i 770 

Easements Act (V of 1882), s. 4—Easements— 
hight to sue—Whether occupier who is “‘not-owner 
can sue to enforce easement. 

A person who is an occupier but not an owne« can 
maintain a suit to enforce an easement. S KHUBCHAND 
Knuusnarpas v. ButcHAND NARAINDAS, Ind. Ruf (1930) 
Sind 66; A. IR. 1930 Sind 152 230 
—— ——— S. 13 (a)—‘Hasement of necessity’, definition 

of—hight of passage for sweepers when easement of 

necessity. : 

The words ‘if an easement is necessary'in s. 13 (a), 
ofthe Hasements Act mean if there is an absolute 
necessity, They donot cover easements which are 
notabsolutely necessary but which are merely neces- 
sity to enjoy the property as it was enjoyed at the 
date of transfer. 

Where a purchaser could make a passage"for him- 
self by piercing a door, it could not be said that he 
had an easement of necessity- of passing over his 
transferors property. A MOHAMMAD ATA HUSAIN v. 
(ADIR Baxsg, Ind, Rul. (1930) All. 426; A.J. R 1930 
All 560; (1930) A. L. J. 1070 ^ 762 
-—————— 8.15. See ABADI 7757 
—— -—— 8S. 15, 18—Hasement totake wood from 

land belonging to another, proof of—Customary 

easement—Question, whether such right exisis— 

Mixed question of law and fact. ; 

Apart from adverse possession or prescriptive 
easement one or moreinhabitants ofa village taking 
wood from the landlord's jungle without the latter's 
knowledge cannot, by so doing for, any length of 
time, acquire arightto cut and appropriate wood 
contrary to the wishes ofthe latter. . 

A Court should not decide that a customary ease- 
ment exists unless the Court is satisfied of its: rea- 
sonableness and itscertainty as to extent and ap- 
plication, andis further satisfied by the evidence 
that theenjoyment of the right was not by leave 
granted orby stealth orby force, and thatit had 
been openly enjoyed for such a length of time as sug- 
gests that originally, by agreement or otherwise, the 
usage "had become a customary law ofthe place in 
respect of the persons and things whichit concerned. 

The question whether a party has anindefeasible 
right to do some thing on theland found to belong 
to another isa mixed question oflaw and fact. "The 
witnesses are to provefacts or acts done,and it is 
for the Court to affirm or negative the existence of 
an alleged right, on such facts being considered in 
relation to the rule of law applicable to the question. 
) UE Ind. Rul. 
(1930) All. 393; A. I. R. 1930 All. 338 377 
—— —— 88. 52, 54,60 (b). See Company Law 


Equitable charge of mortgage-debt—Writing, 
whether necessary—Official Assignee, how far bound 
by equitable assignment of mortgage-debt made by 
insolvent... . 

Where an insolvent purported by an oral agreement 
to create alien, or an equitable charge or an equit- 
able -assignment by way of charge, on the in- 
solvent's rights as a mortgagee in a mortgage debt 
due tothe insolvent subjectto the rights of'a prior 
P Na or assignee of the same mortgage- . 

ebt: . : 

Held, that such an equitable charge may.validly bà 
made by an agreement without any writing and 
apart from anything elseas between the assignor 
and the assignee, such an agreement would be given 
effect toby a Court of Equity. - 
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Equitable charge of mortgagé-debt—concld. 


Such a charge created by aninsolvent on a mort- 
gage-debt due to him would bind the Official As- 
signee who is bound by all the equities which 
affect the insolvent and the vesting of the property 
of an insolvent in the Official Assignee willnot affect 


the” erighis of “the secured creditor. S OFFICIAL 
"^ ASSIGNEE V. FAKIRJI Cowasgrt, A. I. R.1930 Sind 77; 
Ind. Rul (930) Sind 105 297 
Equitable estoppel. See Company Law 481 
Estoppel. i 
See APPEAL 661 
See HINDU LAW 770 
See OCCUPANCY HOLDING 53 


.Evldence— Admission by co-defendant, effect of. 

* An admission or even aconfession of judgment by 
one of several defendanis is no evidence against 
his co-defendant. L Rasmrp-up-DiN v. Nasir UD-DIN, 
A.I. R.1929 isah. 721: 11 Lab. L. J. 401; Ind. Rul. 
'(1930) Lah. 465; 31 P. L. R 556 561 
wama — Person found in possession of stolen prop- 

erty shortly after theft—Presumption. 

The fact that a person is found in possession’ of 
stolen property shortly after the theft raises the pre- 
sumption.that he took part in thetheft. Pat KHATIR 
JAMA Kuan v - JIMPIEROR, Índ. 
Or. L. J. 492; A. I. R. 1930'Pat. 385 


Evidence Act (lof 1872), ss. 13, 41—Judgment 
not inter parles, admissibility of, to prove assertion 
of claim. 

* A judgment not inter partes may be admitted in 
: ' evidadtn under s.130fthe Evidence Act, ina sub- 
sequent suit, to provethat one of the ‘parties had 
. previously asserted his claim. Pat RAM LAKHAN 
. UPADuYA v Jar UPADHYA, A. I. R.1929 Pat. 719; Ind. 
, Rul (1930) Pat. 307 i 387 
Ss. 24—‘Admission’? and ‘confession’, 

difference between—Prosecution for forgery— 

Admission in previous suit that document is 

genuine, admissibility of —Attesting forged docu- 

ment— Nature of offence—Prosecution of attestor— 

Complaint, necessity of. 

In. the Evidence Act the term “admission” is 
usually applied toa civil transaction and to those 
matters in criminal cases which ,do not involve a 
criminal intent, while the term T 


os 





‘confession '" is 

: usually used ina Criminal Court as denoting an 
‘acknowledgment of guilt, andthe criminal law as 
regards evidence does make a difference between an 
Éümission and a confession. 

In, a prosecution for forgery a statement made 
‘by the accused in a previous civil case that the 
_ document is a genuine one may be proved in evidence 
,on the tooting that it is not a confession but an 
* admission. 

Section 195 (1) (e), Criminal Procedure Code, applies 

only to forgery when committed or alleged to have 
“been committed by a party to the proceedings before 


im. 
If a person falsely putshis name down asan at- 
testing witness to the signature of somebody who he 


knows has never signed at all he is guilty offorgery . 


just as well as the scribe. 

Where a person who executed a donned document 
and the attesting witnesses were charged: under s. 
- 467, Penal Code, and s. 467 read with 8.109 of the 
. Code and the Judge in the charge tothe Jury said 
that ifthe Jury had reason to believe that the accused 
- were conspiring, evidence given by one of tho accused 
would be evidence against the others: 


GENERAL INDEX. 


Rul. (1930) Pat. 313; 31 . 
393 


` pary, 
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Held, that there was no misdirection in spite 
the factthat the accused were ‘not charged under 
s. 120-B. C AMnaR ALI v. Empr,or, A. T. R. 1929 Cal. 


539; Ind. Rul. (1930) Cal. 371; 31 Cr. L. J. 564 739 
——— — 8. 32 (9. See ORIMINÁL PROOEDURE CODE, 
. 1898, s. 154 120 








s. 32 (1)—Dying declaration, proof of— 
Report made by deceased, treatment of, as dying 
declaration. 

To prove a: dying declaration it is not necessary 
that the witness while giving evidence should repeat 
in his own words what the deceased had said. It is 
enough if he proves the record of that statement. 
L Kapur SINGH v. Exrperor, 31 P. L. R. 83; 51 Or, L. 
J. 475; Ind. tini (1930) Lah. 408; A. I. R. 1930 ‘Lah, 





450 . 7120 
— S, 35. See BOMBAY Lann Recorp or Ricuts 

Act, 1903, ss 3, 4 166 
——— —— s. 41. See EvipENOE AoT, 1872,8.13  .387 
———— $ 6 5— Registration Act (XVI ‘of 1908), 


s. ó/—BSecondary evidence—Copies certified- by 
Registrar, whether admissible without. accounting 
far non-production of original. 

Section 57, Registration Act, only slows that when 
secondary evidence haa in any way been introduced as 
by proof ofthe loss of the original document: & copy 
certified by the Registrar shall be admissible for the 
purpose of proving the contents of the original, that 
is, it shall be admitted without other proof than the 
Registrar' 8 certificate of the.correctness of the copy and 
shall be taken asa true copy. But that does not 
make such a copy &document which may be given in 
evidence without the non-production of the original 
being first accounted for; so as to bring the case 
within s. 65 of the Evidence Act. R Ma YiN v. Ma 
Box, A, I R, 1929 Rang. 277; Ind. Rul. (1930) Rang. 
17 1 29 

S8. 65, 74—Public ere ee to 

Police regarding marriage—Secondary evidence, 

admissibility of. 

Obiter.—A report made to the Police to bea public 
document under s. 74 (1) (414), Evidence Act, must be 
either covered by s. 154 or s. 155, Oriminal Procedure 
Code, ors 44 of the Police Act. Therefore, a réport 
mad$ to the Police bya lady that she is the wife' of a 
particular ` person is not a public document. L 
Nawaz BIBI v. SHer Zaman, 31 P. L, R. 214; Ind. Rul. 
(1930) Lah, 429 285 
——— s$. 66— Secondary evidence—Omission to 

give notice to opposite party for production—Ad- 

missibility of evidence. 

Under 8.66 of the Evidence Act secondary evidence 
may not be given unless the party proposing to give 
it has previously given to the party in whose-posses- 
sión or power the document is, such notice to produce 
it asis prescribed by law orasthe Court considers 
reasonable. Omission to give such notice is’ a fatal 
objection tothe admissibility of secondary evidence. 
M SUBBARAYALU NaIDU v. VENGAMA Narpu, Ind. Rul. 
(1930) Mad. 469; A. I R.1930 Mad. 742° "15197 
74. See EvipENCE Act, 1872, s. 65 285 


90—Ancient documents—Presumption 

of genuineness—Duty of Court. . 

In the case of documents more than thirty years 
old, the genuineness of which is‘disputed, it is neces- 
for the Courts to consider: the ` evidence 
external and internal of the document in order 
to enable them to decide whether in any par- 
ticular case'they should or should not presume proper 


—— 8. 


—— —— S 
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, £f 
t 


944. 


Evidence Act—contd. 


signature, and ‘execution. B : MANSUKH , PANACHAND 
SSAH:V. TRIKAMBHAI .ICHHABHAI: PATEL, 31l.Bom. L R; 
1279; A. I. R.1930 -Bom. 39; Ind. “Rul. (1930) Pa 


— —- $. 108— Person not heard of for -seren 
years—Presumption—No presumption of. date of 
death. i sA : 
The presumption raised by s 108, Evidence Act, 
is confined to the factum of death Where a. party 
affirms that a certain person died on or before a 
particular.date, that fact has to be established by 
positive evidence JWIAN SINGH v, REoTI SINGH, 
Jnd. Rul; (1930) All. 423; (1930); A. L.-J. 469; I4 R. D. 
287; A: I. R. 1990 A11.427. ^ ., 759 


———'s. 112—Posthumous  son-—Presumplion. of 
paternity. .. xs mM E a 
In the absence of cogent evidence of non-access, 

the ordibary presumption of law isin favour of the 

legitimacy of a posthumous son born within a period 
of 280 days-of the death of a man to whom-his mother 
was united in lawful matrimony. P QO BHAIRON 

PRASAD- 9. Gorr -. Kunwar, A..I.-R.1930.P...C. 139; Ind. 

Rul. (1930) P. C. 1€2; 32 Bom. L..R. 871; 58 M. L.J. 

108; 32-L. W.8 . v ux 550 


—-85. 114, illus (b^, 133—Approver's evidence-— 
Necessity of corroboration -Nature of correborative 
evidence .. required — Corroboration by .. another 
approver, whether sufficient.: — al E 
Although a conviction is not ‘illegal’ merely because 
it proceeds,on the uncorroborated testimony, of an 
accomplice the rule of practice is now firmly estab- 
lished that corroboration of such testimony in material 
particulars connecting each ofthe individual accused 
with the; crime is necessary to justify his conviction. 

Corroboration would be of little value unless it 
comes from anindependent source. The- testimony 
-of one accomplice, for instance, would be of.. little 





E 
^ 





value as a, piece of, corroborative.evidence.in support 


ofthe testimony of another accomplice. - , 
If corroborationin material particulars connecting 
any ofthe accused with the offence is forthcoming, 
the approver’s testimony can be used against 
‘the accused person - concerned. But without such 
corroboration, the .mere implication -of ‘am .ac- 
cused’ person by two approvers would not enhance 
the value of their testimony as against that person. 
The extent. of corroboration which a Court will 
.demand:will-naturally vary with the circumstances 
-of each case, including the character and antecedents 
of the approver and the degree of suspicion attached 
stó: his. evidence. ` l i M e 
‘It isnotnecessary that an approver’s -evidence 
‘should be corroborated by other evidence on each'and 
every point. ‘2 ls 
All fhat, the law.clearly requires is that some, rẹ- 
.levant and material..part of the approver's story- in- 
. eriminating the accused should have support from an 
independent source, VPE 
^ Further, corroboration -need not necessarily consist 
of direct -evidence: that the accused committed the 
crime ; itis sufficient.even itit consists of circum- 
~gtantial evidence of his connection with “the crime, 
L Hakam Bixau v. EMPEROR, A. I. R. 1929 Lah, £50; 31 
Cr. L-J:517; Ind. Rul. (1930) Lah. 433 __ . 513 
————— 8, 124— Theft by Railway. servant—En- 
quiry by Station Master— Statements made to Station 
Master, whether privileged — Public Officer — In 
official confidence.’ ; 


Quere.— Whether a Railway Station Master is a 


INDIAN CASES, 


| 


[1940 


Evidence Act—coneld. 


“public officer’ within the meaning of s. 124 of the Evi- 


‘dence Act, 


—— —— 8.145—Contradicting witness by document— 


MW here certain Railway servants were charged with 
theft and the accused called for certain statements 
made to the Station Master by the prosecution witness- 
es in a preliminary inquiry conducted by the Sfation 
Master and the Divisional Superintendent .to whom. 
the Station Master had forwarded the statements, ` 
pleaded privilege under s. 124 cf the Evidence Act: 

Held, that the statements were not privileged as . 
they were not madeto the Station Master ‘in official 
confidence’ within the meaning of s. 124, Evidence Act. 

Jf a public officer to whom communications are made 
in official confidence considers that the public interest 
would suffer by their disclosure, such communicg- 
tions could not be produced in evidence. But ifit is 
not established that they were made in official confi- 
dence the opinion of the officer before whom they were 
made is not relevant. O EMPEROR v. BHAGWATI PRASAD, 
60 W.N.937; A I. R. 1929 Oudh 543; 31 Cr. L. J. 
479; Ind. Rul. (1930) Oudh 174; 5 Luck. 297 ^ 222 
——— 8. 133. See HEvipENoE Aor, 1872, s. 114 

illus. (b) < | l 513 

Attention of wiiness to be drawn to document. °, 
;. When it is intended to cóntradicta witness bya 
document his attention must be drawn to itand if 
it is not done the document would become inad- 


‘missible. L Rasuip-up-Din v NASIR-UD-DIN, A. I. R. 


1429 Lah 721; 11 Lah L. J. 404; Ind, Rul. (1930) E 
561 


469; 31 P.L. R 556 
-Ex dolo malo non 


oritur actio. ‘See PRINCIPAL 


AND AGENT 299 


‘Execution application, dismissal of,.as being 


barred by limitation—Separate guit, maintainability 
of. See TRANSFER oF Property Act, 1&82,8s.€0 584 


‘Execution of decree—Ezecuting Court, power. of, 


to refer io. judgment and, pleadings to interpret , 
decree. ' | s l 
The Executing Court can interpret a.decree by. 


referring to` judgments as wellas pleadings in the 


-Pat. 746; Ind. Rul. (19:0) Pat: 327 


. -by grove-holder, maintainability 


case. Pat Buapo MANDER v. KHODABOX, A. 1. R.1929 


407 
Final decree for sale of zemindari—Grove óf 
defendant not exempited—Swit against. purchaser - 
of — Subsequent 
correction of decree, effect of — Civil Procedure Code 
(Act V of 1908), s. 47. | E 
Where a final decree for sale of a zemindari dogs 
not exempt a grove held by one ofthe defendants, 


from sale and the whole zemindariis sold, even .a 


subsequent correction of the decree would not affett 


-the validity of the sale, and the defendant cannot. . 


bring a-suit for possession ofthe grove against the 


„purchaser. A CHIRAUNJI LAL v. Jen wan. Das, Ind. Ruf. 


(1930) All; 419; 14 R. D. 333; A. I. R. 1930 All, 578 
755 


-— — —— Simultaneous. execution:is more than one 


Court. See CIVIL Procepure Cops, 1908, es 38 ETO. 
s l l |». :507 . 


. Executor— Purchase of patni—Landlord's right to re~ 


cover rent—Liability of estate—Liability of executor 
—Right of indemnity, |... : z > 


- 


. Where anexecutor purchased a patni in the ordi- 


nary course of management of the testator's 
estate and after the patni had been sold, the landlord 


. brought a suit for the rent of the patni which had ac- 


crued due while the executor was in charge ofthq. 


estate: 
Held, (1) that the exeeutor was entitled -tọ be inde 
| uM 


Executor—concld. i 
mnified out of the testator's estate against the liability 
to ay rent; 

©) tt 2) that the liability to indemnify was not limited to 
the patni - acquired - but extended :to the whole of the 
testator’ 8 estate; 

(3) that the plaintiff with whom: the executor had 
contractd.to-pay rent stood in the shoesof the executor 
and had the sameindemnity as the executoragainst 
the.testator'm'estate, and was' entitled to realise the 
rent fromthe assets of the testator. C RAJENDRA 
NARAYAN Basu v. DEBENDRA NATH, 50 C. L. J. 70; A. 1. 
R. 1930 Cal 55; Ind Rul. (1930) Cal. 273 ' 241 


Foreign Court. See Oivi PROCEDURE Copr, 1£08, 
s. 2 (5) 20 

eFraud. See PRAOTICE 15 

—————-— Suit to set aside decree for fraud—Duty of 
plaintiff to pariicularise facts. 

Where a suit is instituted -to, set aside a decreeon 
the ground of fraud, it is obligatory and imperative on 
the plaintiff to prove that the decree was obtained by 
fraud-practised upon the Court. General allegations 
of fraud are insufficient and the plaintiff must particu- 
larise the facts upon which fraud is founded. A 
JIWAN Sineu v, REOTI Sines, Ind. Rnl..(1930) All. 423; 
(1930) A. L. J.469; 14 R. D. 987; A. I. R. 1930 E 

9 

Grant—Construction—Proper ty within revenue-pay- 
ing estate—Deed described as patta—Gramntee, whe- 
ther gets rent-free title independent of gra: tor— 

Grantee's- right to miner als—Bengal Regulation 

- (XIX of 1798); s. 48. 

In the case ofiakheraj grants granted before 12th 
" August, 1765, and- confirmed under s. 48 of Bengal 
Regulation XIX of 1793, thé grantees are the ` pro- 
prietors and the zemindars have no interest in the 
property. 

. Where, however, a mauza had all along been treated i 2s 


“within the r evenue-paying estate of the plaintiff and hia- 


predecessors and the.sanad under which the defend- 
ae claimed did'not distinctly make a grant of the 
soi 

Held,” akah it could not be assumed that the grant 
was a, revenue-free grant to ke held independently 
of the-grantorfor all - time, 

- The expression patta used with reference toa 
grant can only mean that the grant is by way of a 
lease. A rent freo grant. of all interestis usually 
deseribed as a danapatra or ar pannama and: not asa 

atta: : 

4 Even when a lease -holder is granted a rentsfrés 
tenure, the rights tothe subsoil. remain with the 
grantor: unless there areexpress words granting such 
rights. C SacHIDANANDA v JYOTI PROSAD SINGH, Ac E. 
. RB. "1929 Cal 791; Ind. Rul. (1930), Cal. 337 641 


Grant to A and’ B-—A's line becoming extinct 
‘Grantor’ 8 right to resume, 


. Where a grant is made to A and'his brothers: the: 


mere fact: that theline of A has become extinct will 
-not-entitle the grantor to resume the grant so long 
as‘ the branches-of A's brothers are not extinct, Pat 
DEONATH SINGH v; DEBENDRANATH Rar, A. I. R. 1930 
Pat. 78; Ind. Rul.(1930) Pat. 3858 : . 640 
Jagir ae muaf, distinction between— 
Jagirs:are sometimes wr ongly” called muafi—A dverse 
possession against gurdwara— Limitation Act Ux 
‘of 1908), Sch: I, Art. 144. 
The- difference ‘between a muafi and a jagir is 
that the former is a remission of land revenue to 
the: owner, whereas-the - latter is-an assignment of 
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Grà nts 
land: revenue which is collected and “paid to- the: 


, jagirdar. -If a jagirdar acquires, the property, the 


grant technically becomes à muafi though it continues: : 
to be shown as a jagir. . - 
Where small amounts are granted, .“more especi- 
ally to a religious institution, the word muafi is 
wrongly. used t tocover not only the cases where the 
institution owns the property but.also the cases where’ 
it does not and merely enjoys the revenue assigned. 
“A gurdwarais not a minor in perpetuity. - and. 
title can be acquiredagainst a gurdwara by 
adverse possession, L SHIROMANI. Gurpwara P; Co.v. 
Karam SINGH, A. I. R. 1930 Lah. 46; Ind: Rul. aas 
Lah. 483 a 835 


Service Pu e—Suit for resumption— Sn 
sion to give notice to quit, effect of—Suit by some 
alone of several co-shar ‘ers, maintainability Wr 
Declaration of title, when to bé granted, ' 

A guit for resumption of a service tenure cannot: pa 
successfully maintained by a co-sharer landlord 
without the other landlords joining as ċo-plaintiffs 
if the tenancy which was-created at its inception: 
by all the landlords jointly has not been determined’ 
by all of them. 

Resumption of a service tenure will not asa we 
be ordered unless and until it is clearly shown that’ 
the defendants were unwilling -or incapable of doing 
the service required, 

It is purely in the discretion ‘of the “Court”, to 
make a declaration and a -declaration will 
not be granted as a rule, unless it-is shown that. 
a cloud had been thrown on the title of the plaintiff 
before the suit-was instituted.. 

Where in a suit for resumption’ of'a -service 
tenure it was found that the-plaintiffs had not served, 
any noticeto the defendants to quit and that defend-' 
ants had never refused to perform the-services:: » - 

Held, that there being no cloud on the plaintiff's. 
title a déclaration that the. defendants are only service 
temure-holders should not be granted. Pat NIRMAL 
Kumar v. SURJAN Dusana, A. I. R 1929 Pat; 433; Ing. 


Rul. (1930) Pat. 3587 9Dat.495 | | 630 
Guardian—Liability. -for' costs See Civit Pro- 
c@puRE CODE, 1908, s. 35 ~- 805 


Guardlan'and. ward—Suit for accounts., against: 
guardian—Accounting, what amounts. to—Mere: 
delivery of papers is- not. accounting—Sutt: for. , 

_ accounts and suit to re- open accounts; distinction: 

. between —Appointment of Commissioner to. determine. 
properties handled by guardian, legality -of—Suit: 
for accounts—Valuation and. Court-fees—Court: 
Fees Aet (VII of 1870), 8. 7 iv) ( £)—Civil Procedure; 
Code (Act V of 1998), O. X XVI, m. 1. 

In a suit for accounts against a. guardian . it iss 
open to the Court to ask the Oommissioner to: deter-: 
mine precisely what property came into the hands of: 

the guardian at different times. The Court Js.: Dot: 

bound to decide this question itself. . . 

A guardian does not discharge himself koa the duty jc 
of accounting by merely delivering a set of' written  ' 


papers, without explaining them. and producing: - 


vouzhers by which the items of disbursement might- "be: ; 
gupported. 
A suit for accounts i8 maintainable against, a guardian 
who has not rendered any realaecount and sich 8 suit i 
has manifestly an entirely different scope from that of: 
asuib in which the ward. may allege that the guardian 
has rendered accounts, praying to have.them re:opened? 


e. 
- 
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Guardian and ward-—eoneld. Hindu Law—contd. 


or tohave liberty to surcharge and falsify them, on plaintiff andthe subsequent adoption of defendant 
the ground of fraud or material error. No. 1 by RaniIndumati on the 18th December could 
In a suit for accounts the plaintiff may make an ap- not and did not divest the plaintiff of the estate 
proximate valuation of hisclaim and pay additional which had devolved upon him before the date of the 
Court-fee if the original valuation should be ultimate- adoption; l 
ly found to have been inadequate. But, having (5) the fact that Bibhudendra was under the Court 
valued hisclaimat a certain amount he is not entitled of Wards and, therefore, subject to certain disabil- 
to select one or two of the items claimed and leave the ities did not make any difference; 
rest for assessment after the final decree has been (6) that the adoption was, therefore, invalid under 
obtained Pat Gauri LAL v. RAJA Baau, A. I. R.1929 the Hindu Law whether the estate was a separate 
Pat. 626; Ind. Rul. (1930) Pat, 362; 11 P.L T. £61 estate ora joint Mitakshara impartible estate ; 

. ! 634 (7) that the fact that the plaintiff had attested the 
Hindu Law —Adoption. See Bompay LAND RECORD deed of adoption, by itself, did not create any estop- 
or Rieuts Act, s. 314 we 166 pel against himand the plaintiff d ee 

-—— —  — Participation in adoption two entitled to recover the estate from the de endants, 
. wives—Whether both. ee adoptive a Ac The ‘Pachchis Sawal' isa record of great authority for* 

ance—Whether senior wife. alone succeeds as the purpose of proving customs of descent in respect 

adoptive mother. 4 of the estates referred to in itand standsona higher 

Only one wife can receive a child in adoption so as footing than inferences to be drawn from the account 
io-step into the position of its adoptive mother. of E bradran' inthe ‘Pachchis S |i 
[he presence of another co-wife at, and participa- The d din e EUG. ian UE IR ret 
tion in, the ceremony of adoption will not, in the dd d inis des eda of I pup iR Hm 
absence of any custom to the contrary, make the other 9150 includes descendants of those on eu CORTON, 
co-wifean adoptive motherof thechild. Afterthe Pat AMAREND RA Man SINGH ké BANAMALI SINGH, P. 
death ofthe adopted child the wife who making the L.T- 268; Ind. Rul. (1930) Pat. 270; A. I. R. 1930 oa 
adoption will alone imherit his ‘property in prefer- 417 l 770 
ence to the co-wife. .N Yamuna Harv. JAMUNA Bar, A. — Allenation by widow for debts not due, 
J. R. 1929 Nag. 211; Ind. Rul. (1930) Nag. 205,26 N. whether for legal necessity. 

L. R. 39 l 429 In the case of an alienation by a limited owner 
—— —— -~ fight of adopted son to property it is not necessary for the existence of pressure . 
obtained on partition before adoption on the estate that the time for payment of the debts " - 

Where two brothers forming a joint Hindu family must haveactually arrived. 
become separated and one of them is adopted by a An alienation by a Hindu widow for making a 
third person heis not divested of the property which comprehensive arrangement for liquidating her 
had originally been the property of his natural father debts cannot be impeached for want of legal 
and which he had obtained on partition with . his necessity, merely because there was no immediate 
brother. L Rura Ram v. Sopsan, Ind, Rul. (1930) necessity to payoff some of the debts. N YAsHopA 
Lah. 385; A. I. R. 1930 Lah. 470 .. 91 v. Sarama, Ind, Rul. (1930) Nag. 243; A. I. R. 1930 

8 . 














— by widow—Estate vesting in another Nag. 21 899 

on son's death—M other's power to adopt—Appli- BPO ote apes tg nja kaga ird family—Prop- 
i- cability of rule to joint Mitakshara impartible erty standing in manager's name—Presumption. 

estates—Dompara Raj of  Orissa—Succession — Even inthe case of a Dayabhaga joint family, 


* Custom excluding females—‘PachchisS : where the property is held jointly and where there 
sir ee ari a of deed of pi san, das is a nucleus of family property and where one of the 
.,, creates estoppel. ] EM ° members ofthe family has been left inthe manage- 
" Raja Bibhudendra of the Dompara Raj died on Ment of the property, properties acquired in the name 
10th December, 1922, atthe age of twenty while he Of the manager will be presumed to be the property 
was still a ward under. the Court ‘of Wards. He Of the family, unless the manager shows that he had 
loft his mother Rani Indumati and the plaintiff who 2 Separate income—income ei n e die of, 
was a descendant of the brother of his great-grand- the joint family property—out of which he may have 
father. On the 18th December; 1922, Rani Indu- ®C¢@uired the property, A  SADANAND v. INDRA Nanp,- 
mati under -an authority granted by her husband 124. Rul. (1930) All. 427; A. I. R. 1930 All. 388; (1930) 
adopted defendant No.1. The deed ‘of adoption was A. L. J. 1025 763 
‘attested among others by the plaintiff. In 1924, the Guardian—Gift by guardian of minor, , 
plaintiff instituted a suit disputing the validity of whether void--Acquiescence or ratification, effect of. 
the adoption and claiming to have succeeded to the The Hindu Law does allow a gift even of immove- 
Dompara’ Raj asa rightful heir of Raja Bibhudendra:- able property by a guardian, just as muchas by a 
Held, (1) thatthe plaintiff was a ‘bradran juddi karta, for the benefit of the estate .or for necessity. 
of Raja. Bibhudendra within the meaning of the However mucha guardian may have exceeded his 
‘Pachchis Sawal' and excluded Rani Indumati in suc- powers, or otherwise acted improperly in his trusts, 
cession; ; 2 i his acts will be rendered binding on the ward b 
^  (3)thateven ifthe ‘Pachchis Sawal’ was not conclu- being ratified or acquiesced in, by him, after he has 
sive to prove exclusion of females from Succession,  attained-majority. C AMAR CHANDRA CHAKRAVARTY v. 


` there was sufficient evidence in the case to prove ` SARODAMOYEE DEBI, 33 C. W. N 690; A. I.R. 1929 
"sich a custom; li ; 





Cal. 787; Ind. Rul. (1920) Cal. 356; 570, 39 660 

(3) that the plaintiff was the rightful heir, whether ———— Jains, how far governed by Hindu Law— 

” the Raj was the Separate property of the Raja or Power of Jain widow to adopt without husband's 
was a ioint impartible estate; authority, whether question of law or custom-— 
(4) that at the time the succession opened, namely, Certificate, necessity of~Punjab Courts Act (VI of 


on the 10th December, 1922, the. estate vested in the 1918), &. 41. 
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.Jains are primarily governed by Hindu Law sub- 
ject to any custom that might be set up and proved. 


"Where it has been held bythe lower Courts that | 
thata Jain widow > 


ethe plaintiff has failed to‘ prove 
has the power to adopt ason without the authority 
of “her husband, the High Court sitting in second 
appeal is precluded from examining this question in 
. the absence of the necessary certificate. 
SAGAR v. RAM GoPAL, A. LR. 1929-Lah. 814; Ind. Rul. 
(1930) Lah 501 : 869 


—- Joint famlly—Firms conducted by different 
‘members—No presumption that firms are joint in 
business. ` Lor 

e Where some- ofthe members 

family conduct a business as a firm and certain other 





members conduct another firm, there is no presump- ' 


tion that the two firms are also joint in -business. 

L‘Hes Stnea-Sant SINGH v. NARAIN  BiNGH-W AZIR 

SINGH, A. I'R. 1929 Lah. 772, Ind. Rul. (1930) Lah. 

000 ^" " ^ 7 877 

————— — Insolvency of. father— Receiver's 
right to sell son's property —Provincial Insolvency 
Act (V of 1920;, ss. 2 (f), 58—‘Transfer of prop- 

. erty’, meaning of—Partition of jownt property, 
whéther transfer. | 





In the case ofa joint Hindu family, though only 


the estate of the insolvent father vests in the 
Official Receiver, the latter stands in thé shoes of the 
insolvent father and can deal with the joint property 
< "including the shares of the minor co-parceners in 
the same manner and to the same extent asthe in- 
solvent father could do. | i 4 
Having regard to the definition of the expression 
"transfer of property’ contained ins. 2 (f) of the In- 
solvency Act there can be no real doubt that a parti- 
tion of joint family property may amount to atrans- 
fer of property under s.53, Provincial Insolvency 
Act. L OFFIOIAL Reogiver,- LAHORE v. Caiman LAL, 
al P. L.R.215; Ind. Rul. (1930) Lah. 430; A. I. R. 
1930 Lah. 615: | . .286 
—— — —— — — —-Morigage of ancestral property by 
father to raise money for business started by father, 
whether binding on.son. < EM di 
A mortgage of ancestral property made by a Hindu 
father belonging toa trading community, in order to 
raise money for the purposes ofcarrying on a busi- 
ness started by. him is binding on his sons, even 
though the.business is not an ancestral one, provid- 
‘Ed the -business-is carried on for the family. L MoHAN 
-Lar v. Dewan  OHAND, A. I. R. 1929 Lah. 687; Ind. 

Rul. (1930) Lah 498 PU 866 
CL —-——— — No presumption that property is 

ancestral—Bequest of self-acquired property to son 

—Property whether ancestral in son's hands— 

Béquest, effect of. 

There is no presumption in Hindu Law of any pro- 
perty ‘being ancestral and in a suit .to -enforce a 
mortgage executed by.a Hindu if the mortgagor's sons 
contend that the property is ancestral the onus is on 
them to prove it. TN i i 
~ Where self-acquired property is bequeathed by a 

Hindu to his son with a direction that the son shall 
be the owner of the-property without any co-parcéner 
and. that noone except him shall have any right in 
the- property, the son takes the property as nis ‘ex- 
clusive property without the incidents of ancestral 


property. - 4 f i 
The fact of a person having made a Will in respect 


of -a property raises a presumption that the property ` 


was his self-acquired property. O Bris KUNWAR v 
8 l 
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SankaTa-Prasap,6 O. W. N,963; A. I. R. 1930 Oudh 
39; Ind, Rul. (1930) Oudh 193; 5 Luck. 4(0 .— 849 





. erty, whether father can dispose of, by Will. 

In:& Hindu joint family, the father is competent 
to dispose of his self-acquired property by Will M 
TAWA VENKATA SuBBA Rao v RANGA LAKSHMI 
KANTAMMA, A. I. R.1929 Mad. 785; Ind. Rul. (1950) 
Mad. 550 806 


———— Suit for declaration that plaintiff 
is entitled to certain share in joint family 
property, maintainability of. 

-In a joint Hindu family no co-parcener can say that 
he hasa specific share in the joint family property. 
A co-parcener cannot, therefore, ask for a declaration 
that he isentitled to any particular share in the joint 
family property, though he may ask for-a declaration 
that acertain property is joint family. property. A 
KAULESHAR Rar v. BANWARI Rar, Ind. Rul. (1930) All. 
391;A. I. R. 1930 All. 362 - ~ 375 


— Maharashtra  Bratimins in OC. P.— 
Migration from Bombay- Presidency not proved— 
Bombay School, whether applicable—Evidence of 
migration--Statement of deceased perscn, value of. 
The Bombay School of Hindu Law will not apply 

to the Maharashtra: Brahmins in the Central Iro- 

vinces unless it is proved that they migrated fiom 
the Bombay Presidency. In the ‘absence of ttc. 
proof they will. be governed by the Benares School of 

Hindu Law, which. is thelexloct of those Provinces. 





A statement of a deceased person that he migrated- 


from a particular place is not admissible in evidence 
as it does not come under s. 32 of the Evidence Act, 
N RAMOHANDRA v. RAMBAI, Ind, Rul. (1920) Nag 251; 
A.I. R. 1930 Nag. 207- -« 4. = . ' 907 


Malntenance —Zllegitimate son's - right to 
maintenance—Widow—Powers of alienation— Com- 
promise by widow ‘of maintenance claims of 
illegitimate sons and transfer of property to them 


' in settlement thereof, when binding upon reversioners. 


. A Hindu widow during her lifetime represents the 
estéte and her powers of alienation are - no less than 
those of the manager of a Hindu family. 

In Western India the term dasi putra means son 
by a kept mistress of oue of the-lower castes. ` : 

Among the regenerate classes, illegitimate sons 
though exeluded from inheritance, are undoubtedly 
entitled tomaintenance out oftheir putativefather’s 
estate during their lives. Their right to maintenance 
is in effect acharge upon the estate in whosoever's 
hands it might be. NENG x 

A Hindu widow is under noobligation to pay main- 
tenance charges to the illegitimate sons other deceas- 
ed husband out of the income ‘of the estate. She may 
transfer to them absolutely `a reasonable portion of 
the estate in full discharge- of their” maintenance 
rights, and such transfer, if a-fairand bona fide set- 
tlement of fhe maintenance claim, is within the 
competence of the widow, ' arid as a reasonable and 
prudent compromise -ofan . existing’ claim upon her 
husband's estate, is binding upon. the reversioners. 
P C. RaoJI.v. KUNJALAL HIRALAL AGARWALA, Jnd. Ril, 
(1930) P. O. 197; A. 17 R: 1930 P. O. 163; 51 O.L. J. 
434; 34 C. W.N. 627;.32 Bom, L. R. 803; 98 M. L.J. 
720; 33 L. W. 1; 54 B. 455. € os 973709 

: Partition. See Boxnav LAND, RECORD ‘or 


Riauta Aor, 1903,58. 3,4  — s 166 
———- Re-allotment after partition, out 





- 


— Jolnt famlly—Self-acquired prop- ' 


r 
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of motives of charity, whether binding on persons no! 
. parties ——Re-union—-Family arrangement. 

A.re-union after partition cannot take place between 
cousins. E 

The members of à joint Hindu family divided their 
properties. Some ofthem lost their properties’ and 
the other members out'of charity executed a deed  re- 
allotting the- properties and giving a shareto thesons 
of the.poor brothers; The deed was not acted upon: 

Held, that’-tbe-sons of the executants and the 
other. members who were not parties to the deed were 
not bound.by it either as a deed of.re-union: and sepa- 
ration;or a8:8 family arrangement. Pat LAKSHMIDHAR 
JAGATI vy KRISHNA OHANDRA JAGATI, A, IR. 1929 Vat. 
548; Ind. Rul; (1930) Pat. 293 ,. 69 


=== Self-acquired. property of father be- 
queathed- to sons, if ancestral property in sons! hands 
— Construction of Will. ` Tos 

"Where a Hindu father bequeathed his self-acquired 





property to his Sons and required them to ineur certain: 


expenses in lieu thereof: . : 

Held, that there was a clear indication in the Will 
that the deceased had 
treated. as self-acquired property ofthe sons. S 
HassaNanD.v. DRUMAL GIRDHARIMAL, Ind. Rul. (1930) 
Bind di I. R. THEN Sind 174 f 703 
— ———- Succession to self-acquired. property ,o 

father—Divided ^ sons, whether | excluded. el 

inheritance by undivided sons. .. ` p 

Under the Mitakshara Law of inheritance sons who 
have remained united with the father cannot claim 
any preference as against the sons who had pre- 
viously separated, as regards succession to the self- 
acquired:property ofthe father. O BADRI NATH v. 
HARDEO, A: I. R. 1930 Oudh 77; Ind: Rul: (1930) Oudh. 
205,70 W.N.1 Lo 861 
—-—-—- Suit for partition on behalf of minor 

plaintiff.on footing of prior division of status-- 

Court, whether competent to refuse partition—Uni- 

lateral intention’ to divide, expression of, on behalf 
of minor, whether valid. | 

In respectof division of status by unilateral in- 
tention to divide, there is no distinction between 
minors, and adults. , It is; therefore, competent to the 
guardian of g minor member of joint Hindu family, to 
express an effective intention to divide where itis not 
against theminor's interests. | 

A Court, when applied to for partition on behalf 
of a minor ina joint Hindu family; has a discretion 
whether to orderit or not, but where the guardian 
declares there has been partition and prays for al- 


lotment by metes and bounds, ihe Court cannot. 


treat the. partition in suspense and hold the severance 
of the minor as void. M "YENUMULA AKKANNA v. 
SRIRANGARAJA BHATTAR, Ind Rul. (1930) Mad..550: 
(1930) M: W. N. 32; A.I Ri (1930) Mad. 486 805 


— ——— Wildow—Alienation for purpose of 
maintenance of daughter's son, whether legal. 
Under the Hindu-Law, a widow is not entitled to 

alienate any- portion of'her husband's estate for the 

purpose of the, maintenance, education;wpanayanam. 
ond: marriage:ofherdaughters son when: his father 
has sufficient property to. meet'these expenses himself: 


M LAKKARAJU ANANDARAO v, YELULAMRAJU VENKATABUBBA . 


- Rao, A. L. R. 1930.Mad. 287; 58 M. L. J. 197; Ind. Rul 
(1930) Mai. 555; (1930) M: W. N.40; 31 L. W. 692 


: NA 812 
— -— Alienation slightly in excess of 
actual requirements—Validity of alienation—Tésts 
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—Condition for payment of amount to alienee— 
Form of decree. 
A Hindu widow likea manager of the famil 


we w 


. must be allowed a reasonable latitude in the exercise: e 


of herpowers and an alienation made by her slight-. 
ly in excess of the actual requirements cannot e 
attacked by the reversioners on that ground alone if: 
her act was a prudent one. - 3 - 

The ' question of importance in such cases is. 


whether she has acted fairly towards the expectant. 


heirs “and whether, the person who dealt with.her also 
acted honestly and in good faith, when he entered 
into the transaction in question after making due 
enquiry, or under the bona fide belief that’ an ac- 
credited necessity did exist,-and: whether, the price 
offered by him was ‘adequate and not unreasonably 
low’. If the answer to this question is in the affir- 
mative, the transaction has to be upheld as binding 
as against the persons at whose option it is liable to 
be affirmed ordisaffirmed after the deathof the 
widow. 

Where a Hindu 
Rs. 10,000 for discharging debts amounting Rs. 9,000 
and the reversioners impugned the sale on the ground 


that it was in excess of the actual requirements to ` 


the extent of Rs. 1,000: 
Held, thatthe sale could not beset aside merely 
because it was slightly in excess of the requirements. 
Obiter.—In a suit to set aside an alienation by a 
widow an order forré^payment of a small sum by 
the purchaser although the sale itself was sustained, 
is entirely opposed to the whole current of authori- 
ty. " | 
hr. in setting aside such an alienation the Court finds 
that the alienee in possessionis entitled to be paid- 
certain amounts before lie is ejected the Court can 
pass a deereefor poasession on condition of payment 


and impose afurther penalty that the suit shall ; 


stand dismissed if the amounts are not paid. N KISAN 
v. TUKARAM TIDKE, A. I. R. 1929 Nag. 180; Ind. Rul. 
(1930) Nag: 217 457 


——— Widow—Partition | between co-widows— 
Surrender of rights of survivorship—Burden of 
proof. ; 

Where two co-widows enter into a partition where- 
by they divide the property between themselves and 
each gives the other full power of alienation, each 
widow releases her right of survivorship so as to 
preclude her from recovering-from the:alienee- after 
the other co-widow's death the property given by way 
of partition to the latter and alienated by her. But 
the onus of proving that the partition between the 
widows involved the parting with of' the. rights of 
survivorship on the part of each of the widows i8 on 
the person who asserts the same. M- MINAKSHI AYIv. 
SUBRAMANIAN CHETTIAR, (1929)M. W.N 667; A. IR. 
1930 Mad. 175; Ind. Rul. (1930) Mad. 491 — 35 


-———-—  —— Right of residence—Loss of . right 
by. conduct, Tu js 
A Hindu son mortgaged his ancestralhouse and- 





. subsequently sold it to pay. off the mortgage-debt. His 


widowed mother who had. been living elsewhere for 


. Many years and who, though she knew of the intend- 


ed mortgage as well asthe sale, had, not taken any 
steps to warn the purchaser, instituted a suit to es- 
tablish her right of residence: 


Held, that under the circumstances the widow 
should not be allowed to assert her rights: against the: 
purchaser, B. Gotinam: NANA v, KESARBAI,. 31 Bom. L, .. 


widow. sold property worth ` 


a 
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' R. 1276; A. I. R. 1930-Bom. 47; Ind. Rul. (1930) Bom. 
923 | d 511 
‘e ——— Will—Construction—V ested and indefeasible 
interest—V-ested but defeasible interest —Defeasdnce 


*clauses—Direction for accumulation for 21 years , 


—Gift to son .of share—Gift over to grandsons of 

‘share to which such son would.haue beew entitled 

had he survived such period of 2l.years'—Nature of 

share taken by grandsons, 

A testator, after giving directions for the sale, 
conversion and investment of his real ond personal 
estate. and constituting thereout a residuary trust 

fund and after directing that for.a period of 21 years 
after his death, the residue of the income of the 
trust funds after certain payments should be accumu- 
lated, made a final direction and bequest as follows: 
"And I direct my trustees on the expiration of 
twenty-one years after thedate of my death to 
divide my trust funds into five shares and to pay one 
of such shares to my. said wife and such share shall 
"be held to vestin her at the dateof mydeath and 
to pay one other ofsuch shares to each of my said 
sons and in theevent of any such son of mine 
* dying before the expiration of such period of twenty- 
one years leaving child or children him surviving, 
such child or children, and if more than one, 
equally between them, shall take the share to which 
such son of mine would have been’ entitled if he 
‘had survived such period of twenty-one years, and 
‘in default of issue of any son the share of such son 
Shall.be payable to the surviving sons equally be- 
‘tween them subject to such provision as my trustees 
shall think fit in their absolute discretion to make 
forthe surviving widow of any son:” 

Held, (1) that the widow's interest in her one-fifth 
though postponed in possession’ for twenty-one 
years, wasimmediately, vested and was indefeasible ; 

(2) that the interest ofeach of the sons in his one- 
‘fifth was also immediately, though not indefeasibly, 
vested, andthe subsequent alternative gifts operated 

-only by way of divesting that vested gift in certain 
events; ` 

(3) that the gift to the children .of a deceased son 
was of that son'soriginal share only and not of the 
share to which he would have been entitled by 
possible survivorship had he survived the period of 
twenty-one years. 

It is contrary to principles to construe the reason- 
ably clear words ina Will by the light of the con- 
struction given to somewhat similar provisions in 
other Wills. PO . T. Ganapatay PILLAY v. 
ALAMALOO, (1929) A. L. J. 1075; A. I R. 1830 P. C. 7; 
31 L. W.-137; Ind. Rul. (1930) P. O. 217 729 
Implied license. See Company Law 481 
Import and Export of Goods Act (XI of 1916), 

' S, 4. See PRINOIPAL AND AGENT ` 299 


Inam—Sagubadi inam, incidents of—Absence of 
present occasion for rendering services, whether 
ground for resumption—Burden of proof of right 
to resume—Vinayaka and valluva inams,. whether 
‘public or private—Resumption, right of, during 
continuance of service. 

A sagubadi inam is an imam granted by a zemindar 
to a ryot for the encouragement and spread of culti- 
vation andis merely burdened with a service. If 
the inamdar to whom such a grant has been made 
should fail to perform that service when the service 
was performable, if would be open to the zemindar 
to resume.the nam ; but if the services have long 
ceased to be performed for the reason that there is 

e 
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little or no cultivable land yet remaining to be cule 
tivated andthe terms of the grant have not been 
violated the zemindar isnot entitled to resume the 
inam merely because there isno present occasion for 
rendering such service. l 

A grant of lands burdened with the vinayaka ser- 
vices to be rendered in connection with a-temple and 
&.valluva or astrologer inam grant are grante for 
publíe services rendored to the publie and cannot be 
resumed by a2emindar while tha -services are being 
regularly rendered. -M PrAYAG- Doss JEB VARU 9, 
ABBUPILLAI, Ind. Rul, (1930) Mad, 414 26 


Income Tax Act (Kl of 1922), $5, 2 (1) .(b), 4 
(3) (Vil) —'Agricultural income, ‘meaning of— 
Profits derived from preparing fibre from aloe, 
whether .agrcultural income—J ail, whether market. 
The assessees among other activities of an.agricul- 

tural nature, cultivated aloe plants and from them 

by means of machinery prepared sisal fibre 


for-sale in the market. -The Ineome-Tax Department 


contended that the manufacture of:the fibre from 


‘these leaves constituted a manufacturing processas 


opposed toan agricultural process, the profits from 
which were not exempt from tax -as agricultural 
income: 

Held, that the whole of the profits derived by tha 
assessee from the manufacture of sisal fibre was 
agricultural income and .as such was exempt from 
taxation. P bs . 

The word ‘market’ in s..2 (1) (b) ofthe Income Tax 
Act implies a real centre of economic exchange -and 
a ‘jail, cannot be regarded as a market for agricultural 
produces. PatJ. M CaszY v. COMMISSIONER OF INCOME 
Tax, BIHAR AND Orissa, A. I. R..1930.Pat 44; Ind. Rul. 
(1930) Pat. 338; 9 Pat. 185; 11 P. L T.620 ~ 610 


ss. 2,14 (1)—J oint family business—Family 
becoming divided but business continued—Assessment 
of business as unregistered firm. 

Four brothers governed by the Dayabhaga School 
of Hindu Law started a business. For many-years 
the heirs of the said ‘four brothers had drawn 
monies separately from the business, (the monies 
-eing debited tothe separate accounts of the heirs 
of the said four brothers in the books of the business: 
These heirs separated in mess about l5or 16 years 
ago and had been living -in four separate houses (the 
heirs of each of the four brothers living in the same 
house and inthe same mess), the cost of constructing 
which was drawn from the business and debited to 
the accounts ofthe-heirs of the said’ brothers sepa- 
rately. The costof messing was met séparately by 
each of the four branches and ‘likewise the expenses 
of marriages and education of children. ‘In the books 
of the business there wasno capital account either in 
the nameof ajoint family orinthe names of the 
separate branches, but there were.accounts in -the 
names of the heirs of the said four original proprie-- 
tors showing their drawings from the business. 
The accounts of the business had never been adjust- 
ed but were carried forward from year to year. 
Further, the four branches had separate businesses 
of their own: 

Held,that the facts taken together were only con- 
sistent withthe position that the original undivided 
Hindu family in question had ceased to exist and 
that in place thereof there were four undivided Hindu 
families: that the fact that the accounts « f the main 
business had never been adjusted throughout these 
long years was not a circumstance which-could be 
allowed to outweigh the inference properly deducible 

e 
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from the other facts; and. that the business was, 
therefore, properly assessable as an unregistered firm. 


C In the matter of Ganca Sagar, 33 O. W. N. 1160: A. | 
`- ona formula deduced by taking a certain percentage. 
' of the gross turn over as representing afair margin 
O  ofprofit is a question of law. But where the assedbee 


I. R. 1930 Cal. 178; Ind Rul.(1930) Cal 312 312 
$. 4 (3) See Income Tax Act, 1922, a. 
61 


2 (1) (b). 


~—~— 85.4 (3) (VIII), 8, 33, 63—‘Agricultural . 


income, meaning of—Usufructuary mortgage and 

lease back —Rent paid tomortgagee, whether 'agri- 

cultural income —Liability to  tax—Sale of 
securities— Amount representing | interest whether 
assessable in vendee's hands—Interest on securities 

—lixpenses for collection cannot be deducted. 

S executed a usufructuary mortgage-bond in favour 
of B to secure an advance of Rs. 1,06,000° and interest 
thereon at the rate of 13 annas3 pies per cent. per 
month amounting to Rs. 10,533-12-0 per year; and 
Bonthe same day gave a lease of the properties 
covered by the usufructuary mortgage-bond to S ata 
rent of Rs. 10,533-12-0 per year It was also pro- 
vided that interest at the rate of 0-13-3 shall be 
deducted from the rent in the event of S making 
parb payment to B: 

Held, that the natureof the transaction was not 
that of a usufructuary mortgage but that of a 
simple mortgage and the interest reserved by the 
documents and paid to B during such period as he 
was not in possession ofthe leased property was 
not agricultural income and was not exempt from 
income-tax as such, 

Quare:—Whether income received by a usufruc- 
tuary mortgagee from the mortgaged properties is 
‘agricultural income’ and exempt from being assess- 
ed to income tax. l 

A sum paid by the vendee of Government securitieg 
to the vendor equivalent tothe amount representing 
the interest between the last date ` of acerual . of 
interest and the date of the sale of the securities, apart 
from the sale price fixed for the securities, is assessable 
to income-tax and super tax in the hands of ths 
vendee. < 

Dividends on securities do not accrue as interest 
from day to day but are receivable only on the day 
on which the holder of the security is entitled jo 
draw them. 2 

In calculating income-tax on interest on Govern- 
ment securities the costs of collecting such interest 
cannot be deducted. : 

Quere:—\W hether the High Court has power to 
direct the Commissioner to state a case 
reference to an order made by the latter in virtue 
of his’ powers of revision under s. 33 of the Income 
Tax Act. Pat RAJNITI PRASAD Sinan v. COMMISSIONER 
oF Income Tax, Bimar & Orissa, A.I. Tt, 1930 Pat. 33; 
Ind. Rul. (1980)Pat. 345; 9 Pat. 194; 11 P. L. T. 669 

617 


se. 10 (a, 11 (2), 23 (4), 62 (2) —Question 





of law 

legality of—Adoption of flat rate om: turn orer— 

Reasonableness of rate, whether question of law 

-Expenses not actually incurred, whether can 

be deducted from income, 

An assesses is entitled to move the High Court 
fora direction tothe Commissioner to refer ques- 
tions of law raised by him in his petition to this 
Court even though they may not hare been raised 
before him in the course of the proceedings under s. 
66 (2) of the Income Tax Act, provided that they are 
questions of law arising outof the Commissioner’s 
order passed in appeal, 


- 
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with . 


not raised before Commassioner— Reference, 


[1930 


Income Tax Act--1922—ocontd. S 
Whether in the absence of other reliable data as to the 

income of an assessee from a certain source an Income 

Tax Officer is justifiedin making an assessment based 


does not dispute the authority of the Income Tax 
Authorities to adopt a flat rate the reasonableness or 
otherwise of the rate applied is not a question of 


law and cannot be raised in the High’ Court. 


An assessee is not entitled to deduct ‘any expendi- 
ture not actually incurred by him before the close of 
the account year and a deduction can be claimed 
only if the expenditure is actually incurred er the 
liability incurred is satisfied before the close of the 
year. N Commissioner or INCOME Tax v. JAINARAIN 
MOTIRAM, A I. R. 1929 Nag. 213; Ind. Rul. (1930) Nag. 
227 < . 467 
— — — 58, 10 (2) (vi), 24. —Assessee carrying on 

more than one business—Profits in one insufficient 

to cover depreciation—EI/zcess depreciation whether 
can be set off against profits in other business. 

Where an assessee owns a number of businesses and 
the profits and gains of one business are insuff- 


cient tocover the full depreciation admissible under 


s. 10 (2) (vit of the Income Tax Act on the machinery, 
plant, etc, used for the purpose of that business, 
the excess depreciation can be set off against the 
profitsand gains of the other businesses. M Com- 
MISSIONER OF Income Tax, MADRAS v. SUPPAN CHESTIAR 
& Co.. A.I R. 1930 Mad. 324; 31 L. W.141;58M.L J. 
46; e Rul. (1930) Mad. 545; (1930) M. W. N. £0; £3 
702 


M. 801 
—— — —- 8.11 (2), See INCOME Tax Aor, 1922, s. 10 (a) 
467 


—— —— $. 14 (1). See Income Tax Act,1922, 8.2. 
312 
ss. 22 (4), 42—Non-resident principal— 

Power of Income Tax Officer to call upon agent to 

produce accounts relating to business outside British 

India. : 

An Income Tax Officer has power under e. 22 (4) of 
the Income Tax Actto call upon the agent of a non- 
resident principalto produce books of account relat- 
ing to the principal's business outside. British India 
in order to enable him to assess the principal in 
British India and to makean assessment under s. 23 
(4) if the books are not produced. Xt SoMASUNDARAM 
CEETTYAR v. COMMISSIONER OF Ixcome Tax, 7 R. 595; A. 
I. R, 1939 Rang. 10; Ind. Rul. (1939) Rang.184 136 
S. 23(4). See Income Tax Act, 1922, 5. 10 (a) 





(vi) 


(vitt), 8 


S. 33. See Incomz Tax Act, 1925, ss. 4 (3) 
17 
S. 42. See Income Tax Aor, 1922, s. 22 (4) 
< ` -136 
——— — $. 62 (2,, See Income TAK Act, 1922, s. 10 (a) 
4 


67 
S, 63. See Income Tax Aor, 1922, ss:4 (3) 
(viii, 8 i 617 
S. 66—Reference to High Court—Finding 
of fact by Commissioner—Finaliiy of finding—. 
Loss on sale and purchase of shares—Issue of 
shares at discount—Adequacy of consideration for 
issue of fully-paid shares— Company not a debtor 
to capital 
Although sharescannot be issued at a discount, 
they may belawfully issued as fully paid up for 


467. 
———..8. 24. SeeIscowE Tax” Act, 1922,s. 10 (2) 
801 
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eonsideration which the Oompany has agreed to accept 
as representing in money's worth the nominal value 
3 of the shares. But if the consideration is colourable 
or illusory, or if the agreement forthe issue of fully 
paid shares makes it manifest on ite face that the 
getual consideration received by the Company is 
definitely less than the amount credited as paid up, or 
if an arrangement for the issue of shares is such that 
in the course ofits due working outthere is as much 
ns a possibility that in the result the shares will have 
been issued at a discount, then the issue of the shares 
as fully paid cannot be justified. 
It is well-settled thata Company is in no sense 


e debtor to capital. By issuinga‘share credited with 


. 


a definite sum as paid thereon, the Company does 
. notebecome a debtor to its share-holder for any sum 
at all. The amount socredited upon the share may 
as between one share-holder and another, while the 
Company is a going concern, determine the propor- 
tion of profits receivable by him as dividend, and, in 
A windiug-up, his proportion of surplus assets ; but 
it has no influence to extend or increase the aggregate 
amount available for division in due course of admi- 
“ nistration amongst the whole body of share-holders. 

Upon areference to the High Court made by the 
Commissioner of Income Taz under s 66 of the Income 
Tax Act, 1922, on the question whetherthere was a 
-loss arising out ‘of a transaction in shares, which 
could be taken into account in arriving at the amount 
ofthe income for the purpose of assessment to super- 
tax, it appeared that the Commissioner, had found 
that the purchasé and sale was illusory: l 

Held, that the finding was a finding of fact and 
binding upon the High Court and the ruling in In re 
Wragg Ltd. (1) had no application. 

Before entertaining any question under s. 66 of the 
Income Tax Act, 1922, the High Court should insist 
that the preliminary requirements of the section are 
strictly complied with. PO Trustgzrs Corn, INDIA 
Lrp.v Commer or Income Tax, Bompay, A. I. R. 1939 
P.C. 151; Ind Rul. (1930) P. C. 161;510.L. J. 488; 
34 C. W. N.709; 32 Bom. L. R. 820; 59 M. L. J. 242: 
32L.W.197554B.497 177 


GA uy yn a di tax case—Right of 
appeal to Privy Council—Civil Procedure C 
(Aet V of 1908), s. 109 (c) ~ duds 
A right of appeal to His Majesty in Council is 
given by s.66-A (2) of the Income Tax Act only in a 
case which the High Court certifies to be afitone 
for such an appeal and the High Court is justifi- 
ed in refusing acertificate in a case which in its 
view does not raise any question of such importance 
as would warrant a certificate under s. 109 (c), Civil 
Procedure Code L Narau Mar v. Income Tax Com- 
MISSIONER PUNJAB, LAHORE, A I. R. 1920 Lah. 109; Ind. 


Rul. (1930) Lah, 450 530 
‘nsolvency. 

See Company Law 250 
. See HINDU Law 286 


Interest. See Civi, PROCEDURE Cope, 1908, s. 144 


—— —- Tender in part payment—Liability to pay 
interest, whether ceases—Party's conduct —Heduction 
in rate of interest. -- 
A tender of anamount less than what the debtor 

admits to bedue from him is not a legal tender at 

all and the person to whom it is made does not run 
any risk in refüsing it. Sucha tender cannot relieve 
the debtor of his liability to pay interest. 
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Interest—concld. 


But where a party's conduet in E to receive. . 
even in part payment the amount offered to be paid’ 
is not reagonable,a reductionin the rate of interest 
may beallowed. O ABDUL Guaniv ALI Brgat, Ind, ^: 
Rul, (1930) Oudh 154; 7 O, W. N. 338; 14 R. D. 145: 
A.J, R 1930 Oudh 208 | 58 
Interpretation of deada—Document mtscalled— 

Rule of interpretation. 

Merely because a document is called a deed or A 
Will, although on its proper construction it appears 
to be something else, the Court is not bound to hold 
it to be that which-it calls itself. O Gopar BAHAIN 
v NAND Kumar Siwan, Ind. Rul. (1920) Oudh 149; 7 O, 
W., N. 438; 14 R: D. 1:0; A. I. R. -1930 Oudh 3.0 5S3 


Interpretation of Statutes—Fiscal and penal. 
statutes. . P 
Where thereis reasonable ground for doubt as to 

the correct interpretation of an enactment, that inter- 

pretation should be adopted which is most in favour 
of the person to be penalised. This prinçipleis of 
general application to fiseal and ` penal statutes. 

Where the matter isin doubt, that interpretation 
should be given to the statute which will prevent or 
will not permit ofan abuse of the process of the 

law. A ÉEwPzRoR v. HIMANGCHAL SINGH, A. I R, 1920 

All. 265; Ind. Rul. (1930) All 401; (1930) A.L. J. 354; 

31 Or..L. J 516 4 673 

— —— — Provisos, effect of. ; 

. Aproviso should not by mere implication with- 

draw any part ofwhat the main provision has 

given. M COMMISSIONER OF INCOME Tax v. SUPPAN 

(HETTIAR & Co., A. J. R. 1920 Mad. 124: 31 L. W. 141; 

58 M. L.J. 4$; Ind. Rul. (1930) Mad. 545; (1930) M. 

WW. N. 20; 53 M. 702- . 801 

Special and general Acts—Implied repeal— 
Meaning of general words. z 
There is a presumption that the Legislature does-not 

intend to make any “substantial alteration in the law 

beyond what it explicitly declares either in express 
terms or by clear implication. General words and 
phrases, therefore, however wide and comprehensive 
they may bein their literal sense, must usually ke 
egustruedas being limited to the actual objects of the 

Act, and asnot altering the law beyond. N Ram 

Natu v HAZARILAL, A. I. R. 1929 Nag. 246; 25 N. L. R. 

19; Ind. Rul. (19:0) Nag. 222 462 

Lahore High Court Rules and Orders, Vol. Il, 
para 16. See OriminaL PROCEDURE Cong, BO 


s, 561-A 
1894),s. 18. See 
115 . 911 





Land Acquisition Act (I of 
Oivit PROCEDURE Cops, 1908, 8.^ 


Landlord and tenant—Grove—Interest of grove- 
holder, whether transferable— Transfer of Property 
Act (IV of 1882), s 6. NÉ 

“In the absence of a custom or a condition in the 

grant to the contrary a grove-holder hasa right to 

transfer his grove by sale, mortgage or otherwise. A 

Gugo MANGAL SHUKUL v Jagan lonar, Ind. Rul. (1930) 

All. 431; 4. I. R. 1920 All 377; 14 R. D. 363 767' 
-—. —Holding over. : 

If a tenant holds over, it only requires the consent 
of thelandlord to keep him as a tenant upon terms 
which ean be discovered from the proper source. 
SALAIMAN MOO0SAJI ASMAL V. JOTINDRANATH Moxpat, 33 
O.W. N. 1199; A I. R 1929 Oal : 553, Ind. Rul. (1920) 
Cal. 300, 57 O. 538 268 
—. Landlord's right to cut trees without tenant's 
(VIII of 1885), 





- 


permission—Bengal Tenancy Act 


s. 28. 


. N. 839: A I R. 19:0 Cal. 240; Ind. Rul. 


952- 


Landiord and tenant—conocld. 


» It isnot open to a landlord after he has leased, . 
‘out the 'land, to enter upon-the tenant's holding and 


.cut down trees without the consent of .the tenant. 


When thezemindar settles a tenant on the land. 
. that tenant gets certain rights not only in the land 
but also in the trees which go. with the- land.. 


CG KAMAL KRISHNA SANYAL v. MADHUSUDAN: 33 0, W. 
T. 8 ; l j (1930) Cal. 
316; 57 0, 314. — MM 2 316 
— Suit for ejectnient by‘lessee—Land recorded 
as ancestral holding. of defendants—Onus of proof 
—Value ‘of entries in Record-of-Rights. - 
The plaiutiffs sued for ejectment on the basis of a 
lease executed in their favour by the landlords. 
The holding was recorded in the Record-of-Rights 


as the defendant's ancestral hólding.. The trial Judge - 


took the view that, having regard to the lease, the 
burden of proof was on the defendants to show that 
the holding was their ancestral holding and decreed 
ejectment without considering the value of the Record- 
of-Rights: ^ 

. Held, that the trial Court was right in its view as 
to the onus of proof but acted erroneously in not 
considering the Record-of-Rights ‘which was anim- 
portant piece of evidence. Pat OHAMAN MAHTO v. 
GANESH Manto, A. I. R. 1930 Pat. 149; Ind. Rul. (1930) 
Pat. 330 - 


—— Suspension of rént—Partial dispossession of 
` tenant—Lump rental—Doctrine of suspension, 
` applicability of—Dispossession from small- area— 

kent, whether totally suspended—Equity of the rule. 
' Where the rentalis lump rentaland there is dis- 
possession from -a portion of thedemised premises, 
however ,small that portion may be, such disposses- 
sionis to be regarded as an eviction of the ‘tenant 
from the entire premises and, therefore, there should 
be a total suspension of rent. : : 

. Though this rule may operate harshly in indivi- 
‘dual cases itis desirable to follow a definite rule 
than to be guided by considerations of hardship in 
individual cases C Annovya CHARAN SEN v. Hem 
CHUANDRA Pan, 330. W. N. 715; 490 L. J.595; A. I. 
R. 1929 Cal. 568; ‘Ind. ‘Rul. (1930) Cal. 349; 67 C. 137 


< 653 
Lease: See REGIBTRATION Act, 1908, s. :17 (1) (d) 
293 


Legal'Practitloners—Professional etiquette, 

| dt is according to professional etiquette amongst 
members of the Bar not to charge a fee when appear- 
ing for a brother Pleader. S -THADHOMAL v. MENGHRAJ, 
Ind. Rul. (1930) Sind 118; A.-I. R, 1930 Sind 190 

- 694 


— Professional misconduct — Strict proof 
essential—Mere error of judgment— Notice pre- 
judicial to client's interests —Exorbitant fees. 

~ Charges of professional misconduct must beclearly 

formulated and proved and should not be inferred 

from mere ground forsuspicion, however reasonable, 
or what may be mereerror of judgment or indiscré- 

tion. j 

_ Fraudulent conduct,if alleged, should be clearly 

and specifically mentioned in the charge, so that the 

party may have notice of it: % 4 i 
Before a Vakil can be found guilty of professional 

misconduct in sending a notice, alleged to be pre- 

-judicial tothe interests of the client on whose behalf 

it -was sent, it must be shown, first, that 

he knew the rights of parties and that hisclient did 

not know. them or did not intelligently or deliberately 


. " e 
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Legal Praotitloners—concld. - 


realize. them, and; secondly, that the .notice was. in l 


fact prejudicial to the interests..of his client. 
It is not necessarily professional misconduct for -a 


Vakil to induce his client to consent to pay -high opr ' 


exorbi'ant fees for professional services rendered. P C 
ANANDALWAN V. JUDGES OF THE Mapras Hian’ Court, 


. A. J. R. 1930 P. O. 144; Ind. Rul.(1930).P. O. 168; 31 


Or. L.J. 489; (1930) A. L. J. 539; % O. W. N..517; 51 
©. L. J. 418: 58 M. L. J. 635; 34:0, W. N. .534; 
M. W, N. 360; 32.Bom. L, R. 876;.81 L.W. .627. 
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Legal Practitioners Act (XVIII 011879),8. 12— 


Conviction of Pleader for criminal offence— 

Punishment—Discretion of High’ Court—Further 

enquiry into offencé, whether necessary. as 

Where a Pleader has been convicted .of criminal 
‘offences for misconduct. committed strictly in. his 
professional character, that prima facie at alleventa 
renders him unfit to be a-member of the 
profession. The-High Court is not, however, bound 
wherever a Pleader has been eonvicted ofa criminal 
offence, to strike him off the roll. It hasa discretion 
and may in view ofthe nature of thecrime and the, 
particular circumstances of the case punish him with,, 
a, lesser penalty. je a : 

A conviction by a Criminal Oourt is sufficient, 
without furtlier inquiry to justify the High Court.in 
taking proceedings against a Pleader under s. 12 of 
the Legal Practitioners Act. O In the matter of 


'GiRIJA BEUSAN SIRKAR, 33 O: W. N.829; A. I. -R.1929 


Cal. 771; Ind. Rul.(1930) Cal. 275; 57-0. 337; A. I R. 
1920 Cal 515 I 243 
S. 28—Legal Practitioners (Fees) -Act (X XI 

of 1926;—Agreement relating to. fees not reduced to 
writing—Doctrine of part performance, applicability 
of—Suit for specific performance barred—Doctrine, 
whether applies— Retrospective operation of Statutes, 


The doctrine of part performance cannot bein- 
voked for enforcing a contract. which, is not in writ- 
ing if under the law such a contract is invalid .if 
it is not in writing. The said doctrine cannot, 
therefore, validate an’ oral agreement “relating to 
fees between a Pleader and his client. 

Provisions of the Legal Practitioners (Fees) Act 
AXI of 1926 have no retrospective effect and do -not 
govern agreements entered into before its operation. 

If'an action for specific performance becomes time- 
barred the plaintiff will be disentitled.to seek his ře- 
medy on the doctrine of part performance. Thecase 
might be different if a party seeks to defend 
his position asa defendant. 

An essential condition for the application of the 
doctrine of part performance is that there’ are such 
actings of the parties as must: be unequivocal and 
in their own nature referable :to the agreement al- 


'leged Pat RAMJHARI KUER v. GOKHUL SINGA, A. I. 


L. T. 
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Legal Representatives’ Suits Act (XII of 1855),. 
S.1. See Limitation Act, 1903, Son. I, Art. 48 726 


Letters of Administration—Court-fee.. See 
PROVIDENT Funps AoT, 1925,8.3 (2) > 646 


Question of title, whether Court can go 
into—Coniertious proceedings—Fuil Pleader's fee, 
‘whether cam be allowed—Oudh Civil Rules,v. 289, 
cl. (6j— Succession Act (XXXIX of 1925), s. 295. 

- Inan application for grant of Letters of Administra- 
tion itis not the province of the Court'to go ‘into the 


R. 1930 Pat 61; Ind. Rul. (1930) Pat. 328; 11 P. 
398 


(1930) | 


p: 


* 
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Letters of Administration—oeonold, 


question oftitle to the property to-which the Letters 
of Administration refer, 


Under s. 295 of the Succession Act, an ap- 


--pkication for Letters of Administration, if contentious, 


` * 


.takes the form ofa regular suit under the Civil 
-Proc&dure Code and the Court is justified in awarding 
full Pleader'sfee under r. 289, cl. (5) ofthe Oudh 
.Oivil Rules. O T. NarHgoN v Mrs. A. B. Natuon, Ind. 
“Rul. (1930) Oudh 172; 7.0. W. N. .373; A. I. R. 1930 
Oudh 272 220 
.Letters. Patent (Lahore High.Court) cl. 16— 
Judgment'—Order transmitting -order of Privy 
Council for. execution—A-ppeal, 
An order ‘transmitting or refusing to transmit 
fiis Majesty's order,in Council for execution to the 


. trial Court.is ajudgment and is, therefore, open to 


appeal undercl 10 of the Letters Patent L Rixut 
RAM v. DHANPAT Rar, 31P. L. R. 182; Ind. ‘Rul. (1920) 
lah. 421;A. L.R. 1930 Lah. 674; 1l Lah. 865 277 


. Limitation Act (IX of 1908),ss. 4, 14—Plaint 


filed in wrong Court—Return of plaint—Re- 

presentation after holdings—Limitation. 

‘The cause of action for a suit for contribution 
‘arose on the 19th July, 1920. The plaint was present- 
.ed in:the Munsif's Court at Barisal on 18th July, 
1923 ; it was returned by that -Oourt for want of 
jurisdiction for presentation in the proper Court ‘on 
-Y0th March, 1924. The 21st, 22nd and 23rddays of 
“March, being-holidays, the plaint -was presented in 


. +he‘Munsif’s Court-at‘Khulna on ‘the 24th March: 


Held, that the suit was not barred. G:Bgzoy Kumar 


: ISEN v. Kusum:Kumari Dest, A. I. R. 1929 Cal. 315; 33 
246 


JO. WON, 221; Ind. Rul. (1930) Cal. 278 
"8.5. See Oivin PROOEDURE Cope, 1903, s. 107 
824 


s.5—Appeal filed out of time—Eztension 

of time by Court—High Court's power to interfere 

with discretion—Litigation ‘by corporate body— 
Indulgence, right of. 

‘The question whether sufficient cause existed for 

-non-presentation of an appeal inthe lower Appellate 


‘Court is primarily one for decision -by that Court 
‘and where that Courthas exercised its discretion in 


a judicial manner the High Court will not interfere 
“with it in second appeal. 
If a corporate body, e. g., à District Board, chooses 
_to- embark on litigation its officials and advisers must 
‘act with at least as much diligence as is expected 
on an ordinary'‘litigant, and no greater indulgence 
«ean be shown to itthan a private individual. L 
‘District BOARD, SARGODHA v. SHAMAS Diy, Ind. Rul. 
.(1920)-Lah. 387 83 
—— ———.$. '5—-Court-fee paid at time of appeal 
deficient according to later interpretation of law— 
Deficiency made good. after limatation— Extension 
of time. 
"Where the:Court-fee paid on a memorandum of 
*appedl was correct according tothe interpretation put 
upon the law by the High Court at the date of the 
‘institution of the appeal but wasinsufficient accord- 
ing to a later interpretation of that Court and the 


deficiency was made good after the expiry of the ` 


-period of limitation: 
‘Held, that there wassufficient reasonfor granting 
extension ofiime and holding that the appeal was 


within time. L SECRETARY or STATE v. VIDYA VATI, A. 


ip BR, 1929 Lah. 748; Ind. Rul. (19:0) Lah. 415 127 

— ——— s., 6—Principal and agent—Suit against 
agent by minor son of principal—Limitation—s, 6, 
applicability of. 


GENERAL INDEX; 
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Limitation Act—1908—contd, 


A had dealings ‘with B and .on the 16th October, 
1920, sold certain goods through B, the sale-proceeds 
being credited in B's accounts in A’sname. A’s son 
a minor, more than three years after A's death sued 
to recover the amount from B : ZEE 

Held, thatthe limitation began torun from the 16th 
October, 1920, and:not from the death of A and A's 
son was notentitled.to claim the benefit of s. 6 of the 
Limitation Act. L.Ramat Mar-NanAIN Das v. GULZARA 
om A. 1. R. 1929 Lah. 883; Ind. ‘Rul, (1980) i 

l i 878 


——— $8. 7, 8, Sch. I, Art. 183—Order of .Privy 
Council—Decree-holder-minor—Execution of order 
— Limitation. : 

Section 7 of the Limitation Act is controlled ;by.s. 

8 ofthe Act, but Art.183 of:Sch.I of the said, Act 

is not controlled by a. 8. aD 
Where an order of the Privy Council was made in 

November, 1915, one of thé-decree-holders who was 

a minor attained majority in 1918, and an applica- 

tion for execution was made by him in 1928: 
Held, that the application was not barred. Pat 

MUSAHAR SAHU v. KISHUN Narayan Prasap, A. I. R. 

1930 Pat. 141; Ind. Rul. (1930) Pat. 331 411 

—— — — 3.12—Applications for copies of judgments : 
and decrees made on different | dates— Period 
occupied in obtaining copies of both, whether can 
be excluded. ; 
Section 12 ofthe -Limitation Act authorises the 

exclusion from the period of limitation of -the time 

required for obtaining a copy of the judgment 'by an 
applieation for such copy plus thetime requisite far 
obtaining a copy of-the decree by a separate appli- 

cation for that copy, provided that days on which . 

both copies were being prepared can not be doubly 

excluded-from: the. computation. i 
This rule holds good even- when the subsequent 


‘application is filed after the expiry of the period of 


limitation prescribed by the ‘first Schedule of the 
Limitation Act. ; 
Per Macnair, O. J. C.—It is highly desirable that 


' unless very strong reasons to the contrary exist the 


procedu:e of one High Oourt should be consistent 
withesthat ineother Courts. N BADSHAH MIYAN v.-PANDU- 
RANG, A. I. R. 1930 Nag. 113; Ind. Rul. (1930) Nag. 230; 
26 N. L. R. 66; 13 N. L. J. 51 470 
— ——— $, 18—Fraud— Burden ‘of proof ‚of know- 

ledge of fraud, d odd 

When aman has committed a fraud, and has got 
property thereby, it is for him to show that the person 
injured by his fraud and suing to recover the property 


‘has had clear and definite knowledge of those facts 
"which: constitute the fraud, ata time whichis too re- 


mote to allow him to bring the suit; but before this 
rule is to be applied the Court must cometo a clear 
finding that there was fraud Pat Beras SINGH v. 
Knurpu Mian, A. I. R. 1930 Pat. 58; Ind. Rul. (1930) 


Pat. 365 637 
—-——- §, 19— Statement of existence of entry in 
accounts, whether amounts to acknowledgment of 


liability. 

Where A, in answerto aninterrogatory as towhe- 
ther B haddeposited with him any amount and if 
so on whose behalf that sum was credited, slated as 
follows: "Besides that sum B had a sum of Rs. 508-5 
credited inthe name of C. It is -credited in the 
account of C on behalf of B": 

Held, that the statement was merèly a statement 


-of the fact that there.was such an entry in the aet. 
-counts and-did nop -amount to an acknowledgment of 
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Limitation Act—contd. 


liability. L -RAMJI MAL-NARAIN Das v. GULZARA Srxau, 
A. I. R.1929 Lah. 833; Ind. Rul. (1930) Lah. 510 


== $8.19, 20,. Sch. I, Art. 64 Contract Act 
(IX of 1872), s. .25—A ppropriation of interest 
towards capital, whether amounts to payment— 
Acknowledgment of time-barred debt, validity of ~ 
Accoun! stated, meaning and essentials of. — 
Where the creditor or the debtor by himself 
on adding interest to principal in his books, even 
though the same may be done in pursuance of an 
original agreement to pay compound interest, there 
would not be each time that this-is done, a fresh 


goes 


payment by the debtor to^the creditor so as to extend . 


the period of limitation under 8.90 of the Limitation 

wo bring a case within s. 25of the Contract Act 
it is necessary to show -an express promise to pay in 
writing. A mere acknowledgment of liability, even 
if itimplies a promise to pay, is not sufficient. 

Ina purely loan transaction, ‘even though there 
my be payments by thedebtor from time -to time, 
inasmuch as there can be no adjustment of reciprocal 
claims ordemands, the final balance struck even 


though with mutual consent can never amount to - 


an account stated ^ ` 

At any rate a copy of an account cannot be treated 
as an account stated where there is nothing to show 
that a balance was struck asa result of a mutual 
settlement of accounts between the parties. A Raz 
Naratw Rao v. Ram Saror, Ind. Rul. (1930) All. 436: 
(1930) A. L. J. 552; A: I. R. 1930 ALL 467 820 


s 22—Suit for possession against A per- 
sonaliy—Application after expiry of limitation 

, to describe A as manager of idol and to add idol as 
party—3Suit, whether barred — Amendment, nature of. 
A suit for recovery of possession of a certain 
property was instituted against A. A pleaded that 
he was in possession on behalf of an idol, as its 
manager, The plaintiff, thereupon, after the. period 
of limitation of the suit had expired, made an ap- 
plication that A may be described :in the plaint as 
the representative of the idoland that the idol may 


ba impleaded as.an additional defendant. Thg idol - 


raised the plea of limitation : PIN 

Held, that theamendment sought for was not 
merely an amendment relating toa matterofform or 
description, but one introducing a new party, and the 
suit was, therefore, barred. O AVADH BEHARI v. 
ParugssouR Din, 6 O. W N. 1038; A.L R.1930 Oudh 
43; Inl. Rul. (19:0) Oudh 190 . 894 


Sch. l, Arts. 14, 142, 144 --Suit to set aside 

-órdér of enfranchisement by Inam Commissioner 

— Limitation. 

A suit to sst aside an order of enfranchisement of 
an inam by the [nam Uommissioner is governed by 
Art. 14 of Ssh. Iof the Limitation Act where it is 
shown that the order of enfranchisement was intra 
vires, t. e., that the inam was granted or continued by 
Government; the suit will be governed by Arts. 142, 
or 11i, where it is shown that the order of enfranchise- 
ment was ultra vires. i e,that the inam was not 
granted or sanctioned by Government, M Prasanna 
CHIDAMBARA REDDIAR v. NAGAMMAL, Ind: Rul. (1930) 
Mad. 485; A. I. R 1930 Mad. 710 341 
EN — Art. 29 —Suit for compensation for 
seizure of cattle previously mortgaged—Art. 29, whe- 
ther applicable. 
To constitute wrongful seizure under Art. 29 of 
: Sch. Iof the Limitation Act it ignesessary that the 
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seizure must have been from a person who had 4 


Tight to possession. M NAGARI SUBBANNA v, KARAPARULA - 
NARANAYYA, A. I. R. 1930 Mad. 349; Ind, Rul. oo 
36 


———— Sch. |, Art, 48—Conversion need notbe dis- 
honest—Inadvertent trespass—Damages for coal abe - 
stracted by defendants from plaintiff's coal mine— . 
Survival of cause of action against executors and 
administrators of deceased wrong-doer—Legal Res 
presentatives' Suits Act (XII of 1855), 8. I—Probaté. | 
and Administration Act (V of 1881), 8. 89—Question `- 
of title not raised in written statement or issues, not. 
open to challenge at late stage of suit. 

Article 48, Limitation Act, 1908, dpplies to all cens 
versions, whether dishonest or nots 

An action for damages in respect of coal extracted 
by the defendants from the plaintiff's coal mine, the 
trespass being due to inadvertence and want of 
reasonable care, comes within the purview of Art,- 
48, Limitation Act, andis not, therefore, barred if 
brought within 3 years of the time when the plaint- 
iff first became aware of the encroachment. 

The defendants not having challenged the plaintiff's 
title to the coalin their written statement and..no 
issue on the pointhaving been framed, were not 
competent to raise the question at a late stage of the 
suit. s 

ln an action brought by the plaintiffs in respect 
of a trespass into their coal mine, the reliefs claimed 
were (inter alia) an enquiry as to the. amount of cgal 
cut and taken away bythe defendant (a Tindu) and 
damages in respect thereof. The original defendant 
having died after the institution of the suit, the 
present defendants, being his legal representatives, 
were brought onthe record and contended that in 
view of s.lofthe Legal Representatives’ Suits Act 
1855, the cause of action didnot survive against of them: 

Held, overruling the contention, that s. lof that 
Act was inapplicable to the present suit which was 
in effect to recover property orits value after con- 
version, and thatin any event the cause of action. 
survived unders. 89, Probate and Administration 
Act, 1881, against the defendants as executors and 
administrators. PC Apgar Coat Co Lrp.v Panna Lat, 
A. I R. 1930 P, O. 113; Ind. Rul. (1930) P. C. 214; 32 
Bom L R. 654; 51 0. Ls J. 407; 58 M. L. J. 536; 34 Q. 
W. N. 483; 31 L. W. 633; (1930) M; W. N. 519 (P. pt 


—— —— Art. 64. -See LiMITATION Acr, 1998, 
ss. 19, 20 820 


= Arts, 66, 116— Civil Procédure Code 

(Act V of 1908),0. XXXIV,r. 6—Claim for personal 

decree on registered mortgage deed—Limitation— 

Proper stage for deciding the question. 

In asuit forsale on the basis ef a mortgage-deed 
the proper stage for deciding whether the mortgagee's 
claim for a personal decree is barred by limitation is 
after the net proceeds ofthe sale have been found to 
be insufficient to pay the decretal ‘amount. 

The personal remedy on the basis of a registered 
mortgage-deed can be enforced within six years under 
Art.-116 of Sch. I of the Limitation Act. 

The judgment of the Privy Councilin Ganesh Lal 
Pandit v. Khetramohan Mahapatra (1) cannot be taken 
to have overruled the previous decisions and is nota 
direct authority for the view-that such a claim on even 
-a registered document is governed by the three years’ 
rule. A Sanu Ranma KRISHNA v. Try Sanoop, A. I. R. 
1930 AlL 69; Ind. Rul. (1930) All. 369; (1929) A. L. J. 
1294; 52 A. 363 323 


8 ` 
` 
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———-— Sch. |, Art. 89. See Coxrnaor Act, 1872, 
s, 182 228 

—._— Arts, 95, 120--Mortgage-—Fraudu- 

dent decree by third person against mortgagor— 
ecree on mortgage—Suit by mortgagee for 


dectaration that third person's decree is fraudulent 
i ‘ 





* —JAmitation. 


A executeda mortgage to B in 1911. Inthe same 
year A's father C instituted a suit against A for a 


declaration that the property mortgaged to B belonged - 


to Cand notto A. B applied to be made a party to 
this suit but his application. was dismissed and a 
decree was-passed in favour of C. In 1922, B obtain- 
eda decree on his mortgage. C intervened and object- 
esl to the sale. B thereupon instituted a suit in 1925 
for a declaration that the property belonged to A and 
that the decree obtained by C was fraudulent and 
collusive: i 

Held, that the.suit was governed by Art. 120 and 
not Art. 95 of Sch. I. of the Limitation Act and was 
not time-barred. A ABDUL AHAD v. OHHABI Rau, Ind. 
Rul. (1930) All. 446; A. I. R. 1930 All, 420 


——— Art. 113—Suit for specific per- 
formance—Mere delay in suing, effect of. < 
A plaintiff does not losehis right to sue for specific 
performance of a contract by mere delay which is 
short of the period of three years prescribed by the 
Limitation Act, 1508, Art. 113, where it isnot shown 
that the position of the defendant has been so prejudi- 


—áá P kr at 


. bed by the plaintiff's delay in seeking specific per- 


formance that it would be inequitable to enforce it, 
and specially when the delay onthe plaintiffs part 
cannot, under the circumstances, be ascribed to his 
laches. P C RUSTOMJI ARDESHIR CooPER v. DHAIR- 


YAWAN ANNASAHEB NARANDAS THAKERSEY Furi, Ind. ` 


Rul. (1930) P. C. 200; A.I. R. 1920 P. 0.165; 51 O.L. J. 
597. 31 C.W. N. 631; 32 Bom L. R. 738; 59. M.I. J, 
43; 31 P. L R. 601321. W. 118 (P. O.) - 712 


gan Arts. 115, 120, 123—Wili— 

Provision for giving income of certain properties 

to relative-—Suit for recovery of arrears— Limitation 
- —Trust. 

A person executed a Will in 1887 which provided 
that certain properties should be given to the 
plaintiff and his mother for their maintenance 
and that if the properties were sold by the 
executor the plaintiff and his mother should receive 

.40 per mensem in lieu of the income. In 1/08 
the "plaintiff and his mother agreed to the sale of 
the properties by the executor and to receive 
Rs.40 per mensem. The plaintiffs mother having 





died, the plaintiff brought a suit against the 
executor to recover arrears of this monthly 
allowance: 


Held, (1) that the suit was in substance based on the 
trust created by the Will and not on the agree- 
ment of 1908 and,therefore, was governed by 
Art. 120 or Art. 123 of the Limitation Act and not by 
Art. 115; f : à 

(2) that on the proper construction of the Will 
plaintiff was entitled to recover the whole of the 
allowance and not merely a moiety of it. L ALI BEGAM 
v Ismar, HussarN, A. l. R. 1929 Lah. 831; Ind. Rul. 


(1930) Lah 455 535 
` ee Art. 116. See LIMITATION Act, 
1908, Scx I, a 66 


ml a ATE 





118 —Suit for selting aside 
alienation by adopted son challenginy adoption— 
Limitation—Cause of action—Date of alienation, 
whether gives fresh cause of action. 


TU 
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A widow adopted aboy.and they alienated certain 
A reversioner instituted a suit more that 
12 years ofthe date of adoption fora declaration that 
the sale was void asthe vendors had no right to sell 
them. He didnot mention in his plaint that the 
sale was void so far as’ his reversionary rights were 
concerned. The suit was dismissed but on appeal a 
declaration was made that the sale was void against 
the reversionary rights ofthe plaintiff; | =  ,- 
Held,.that as the suit was substantially óne fora 
declaration that the adoption was’ invalid: falling 
within Art. ll8of Seh. I ofthe Limitation Act, it 
barred and the decree of the Appellate 

Court was erroneous. A i 
If a widow alienates her property no fresh cause 
ofaction accrues to the reversioners “because the 
alienee in his turn proceeds to alienate the property. 
L SADHU Ram v. BISHAMBAR DIAL, A. I. R., 1929 Lah. 
579; Ind Rul. (1930) Lah. 391 ; 87 
—— Sch. |, Art§120, See LIMITATION Act, 1908, 


Scu. I, Art. 95 . 
——É—-————— Arts. 120, 123. See LIMITATION 
Act, 1908, Sca. I, Art. 115 535 


———— — — Art. 132—U. P. Municipalities Act 
(II of 1916), ss. 128 (1) (i) 177— Suit to recover. 
house tax and water tax—Limitation—Art. 182 
applicability of. 
Under s. 177, U. P. Municipalities Act, the sums 

due on account of house-tax and  water-tax are 

declared by Statute to be a first charge upon the 
buildings or lands with reference to which tax is 


- 


imposed anda suit to recover arrears of such taxes 


by sale of the buildings or lands concerned is 
therefore, a suit to enforce payment of money 
charged on immoveable property falling within 
Art. 132 of Sch 1 of the Limitation Act. A MOHAMMAD 
IsHaq v. MUNICIPAL BOARD, Cawnporg, Ind. Rul. (1920) 
All 395; A. I R. 1730 All. 530 379 
— ——— Arts. 141, 14.4.— Adverse possession 
against widow, whether adverse to reversioner. 
Adverse possession for more than the statutory 
period against a Hindu widow will not bar the rever- 
sioncr where it is not the result ofa .decree which 
is binding op the reversioner. C ABINASH ‘CHANDRA 
Guosfi v. NARHARI METHER, 50 O. L. J. 260; A. I, R. 
1930 Cal. 165; Ind. Rul. (1930) Cal 332; 57 C, 289 


-————— Art. 142. SS 
See BENGAL Trnancy Act, 18£5, Scu. IIT, ART. 3 
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See LIMITATION Act, 1908, Sca. I, Art. 14 341 
-——— — — Art. 144. ; ' 

See GRANT 835 
See LIMITATION ACT, 1908, Scum. J. ART. 14 341 
Art. 144—Adverse possession— 





Agreement to execute usufruciuary morigage— 

Possession for over 12 years under agrcement 

effect of. f 

A mere agreement to mortgage does not create any 
interest in the property. 

A limited interest in the property could be acquired 
by adverse possession as well as absolute interest, and 
the quantum of interest acquired depends upon: the 
animus with which possessionis held by ihe person- 
in actual possession of the property. 

Where a person obtains possession under an agrec- 
ment io execute an usufructuary mortgage, the’ effect 
of such possession for 12 years would be only ta 
createa valid usufructuary, mortgage right in the 
morigagee after thé expiry of 12 years, and for the 


956 
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-amount-of the loan advanced; he could not in such” 


circumstances claim to be the absolute owner ofthe 
property 
Ind. Rul (1930) Mad. 467 -7195 
poer Sch. |, Art. 181. See OmriviL PROCEDURE 
Cops, 1908, s. 2 . 24 





— —— Aris, 181, 182 (2)—Suit to. enforce ` 


two mortgage-deeds— Combined decree—Appeal in 


respect of one morigage—Application for passing , 


final decree in respect of portion of decree not 
“appealed | against—Limitation—Starting — point— 

' heory of compound decree. 
When there is anappealfrom a preliminary decree, 
‘time will run foran application for a final decree 
only from the date of the decree of the final Court 
. of Appeal preferred against the preliminary decree 


- irraspective of whether the appeal relates to the whole. 


~ 


„decrees or not, 

Where ina suit to enforce two mortgage-deeds in 
respect .oftwo different sets of properties against 
-different defendants, a combined decree was pass- 


ed but an appeal was filed in respect of one ofthe 


mortgages: 

Held, that the starting point of limitation for filing 
¿an application for a final -decree even as to tha 
mortgage not appealed against, was the date of the 
-appellate decree. M DaxsHINAMooRTHI ` PATHAN v. 
KrisHNasaMt Kapavaran, A. I. R. 1930 Mad. 356; Ind. 
“Rul. (1930) Mad. 471 199 


————- Art.182 (2)—Deeree against several 
persons—Separate appeals—Some appeals dismissed 
for defauli—A pplication for execution---Linvitation 
—Starting point—Dismissal of appeal for default 
-— Limitation, whether runs from first Court's decree. 
A obtained a decree against B,C and D for con- 

firmation of possession of certain properties and 
costs. B; Cand D preferred separate appeals acd-on 
the dismissal of these appeals preferred three sepa- 
rate second appeals. In December, 1922, D's appeal 
vas dismissed for default. The other two appeals 
proceeded and were dismissed in May, 1925. A applied 
for execution against B,C and D in 1928. B con- 
tended that execution was time-barred as a*ainst 


im: 
Held, that the period of limitation began to run 
as against B from December, 1922, and not from 
May, 1925, and execution was time-barred so far 
as B was concerned. 
. So faras Indian Courts areconcerned the dismis- 
sal of an appeal for default of prosecution is a 
decree or order of the Appellate Court with the mean- 
ing of Art. 182, cl. (2) o£ Sch. I of the Limitation Act. 
Pat Girwat Ravrv. Brau Raur, A I. R. 1930 Pat. 146; 
Ind. Rul.(1930) Pat. 335 415 
———— ——— — Art. 182 (5). See Civi; PROCEDURE 
Gong, 1908, 2.138 507 


———— Art. 182 (5) —Application for leave 
to bid and to set off against decree amount, whe- 
ther step-in-aid of execution, 

An applicationin a pending execution petition for 
leave to bid and set off the price againstthe decree 
amount isa step-in-aid ofexecution falling within 
Art. 182 (5) of Sch. I of the Limitation Act. M Vappu 
RowTHER v SIVAKATAKSHAM PILLAI, 31 L.W. 473; Ind. 
Rul. (1930) Mad. 513; 58 M. L J. 408; 33 M. 390; (1930) 
M. W. N. 208; A. I. R. 2930 Mad. 588 577 
Lis pendens. See TRANSFER or Property Aor, 1882, 
. § o2 124. 
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M SAYYAPUREDDI ÁBBAYYA V. SAYAM APPANNA, ` 


‘lessee from.the owner or the landlord. 


CASES, [1930 


Madras Estates Land Act (I of 1908), ss. 3 (5), 
52 :(3)—Land-holder, whether includes, -lesseé 
Patta from land-holder lessee, whether binding for 
subsequent faslis. at 

The definition of land-holder' in s. 3 (5) of the Madras 

Estates Land Act is wide enough to include also a 

S n 
“A patia tendered by a lessee from a land-holde? 
fora term ofyears remains in force and governs 


ihe relations ofland-holder and ryottill fresh pattas 


and muchilitas are exchanged for any subsequent 
fasli. M SUNDARAM Aver v. Kunatav dYmm, A. LOR, 
1930 Mad..61; Ind. Rul. (1930) Mad. 495 - 351 


Madras High Court Original Side Rules, O. V, 
r.1,cls. (b) and (o)—Decree on Un of 
judgment before trial—Vakil's fee, calculation of? 

` The words ‘disposed of' in O. Vl,r.1 (c) of the 

Madras Original Side Rules mean adjudication after 


. trial. 


Where a decreeis passed on confession of judgment 
though ata late stage but before the trial is complet- 
ed, the scaleof.Vakil's fees ought to be that under 
cl. (b) of r. lof O.VI. MO, M. SUBRAMANIAN v. G. 
APPADURAI MUDALI, 31 L.-W. 70; Ind." Rul. (1930) Mad. 
914, A. I. R. 1930 Mad. 510; 53 M. 714 4,78 


Madras Local Boards Act (XIV of 1920), s. 235, 
Sch.X, rr. 4,13—Road declared to “be property 
of private person—Suit by Union Board before 
legal constitution—Locus standi to maintain suit— 
S. 235, scope of—Rr. 4, 18 of Sch. X, effect 0f—- 
Transitory provisions operation and extent of. |" > 
Where there was a decision by the Survey Depart- 

ment in May, 1920, that a certain plot of ground in a 

Union was the property of a private person and not a 

publie rcad, and.the Union Board brought a suit in 

June, 1921, to set aside the order but the Union 

Board was, legally constituted as such only on lst 

April, 1922, and the transitory provisions under s. 238 of 

the Local Boards Act were in force on the date of suit: 

Held, that though the public road was vested in 
the Taluk Board under the old Act and in the Union 
Board under the new Act, in the transitory period 
before legal constitution of the new Union Board, 
the Union Board had no locus standi to bring any 
sult.  - 

Section 235 ofthe Madras Local Boards Act, 1920, 

has no application to Union Boards inasmuch as there 

‘were no Union Boards under the earlier Act of 1884. 
By virtue of r. 13 cf Sch. X of the said Act the 

powersofthe President or Members respectively of 

an old Union Board do not include the power of suit 
by theincorporated Union Board. 

A Union under the old Act wasan area and not 
an incorporated body and all that.r. 41, Sch; V provides 
is that such areas as were Union areas under -thè 
old Act were continued to be Union areas under 
the new Act not that new Unions have powers which 
the old ones did not have. M Union Boarp, Deva- 
KOTTAH V, ARUNAOHELLAM, A. I. R. 1930 Mad. 302; Ind. 
Rul. (1930) Mad. 456; 58 M. L. J. 107; (1930) M. W. N. 
37; 31 L. W. 712 - 40 


Madras Village Courts Act (I! of 1886), s. 73. 
See PRAOTICE '"351 
Malabar Law. ` See TRANSFER or Property AOT, 
1882, s. 95 364 


Kanom, See Sproo RELIEF - Aor, 1877, e. 19 


(c) 1 
Market, See INGOME Tax Act, 1922, s. 2 (1) (b) 614 


Maxim de minimis non curta lex, applicability 
of. See Benga Tenanoy Act, 1885, s. -29 743 


E 
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Maxims—No ons can take advantage of self-created 
necessity. 

A man cannot be allowed to plead in his own 
interest a self-created necessity RAM NATH v. 
Hazanr Lat, A. I. R.1929 -Nag. 246; 25. N. LER. 19; 
Ind? Rul. (1930) Nag. 222 462 


Mines? See LIMITATION Aor, 1908, Sch I, Art. 48 726 
—— — — Cotowner's right to transfer his interest — 
Right to work mine without taking more than his 
share—Trespass to mine—Measure of damages— 
Harsher and milder rules 
A co-owner ofa mine can transfer his rights to a 
Stranger without reference to the other co-owners. 
A person whois aco-owner ofa mine with another 
or others, whether as joint tenant, tenant-in-common. 
or ®o-parcener, can enter upon and work the mine, or 
license another person to do so, subject only to the 
restrictien that he shall not tamore than his share. 
In the case of trespassto a coal mine the measure 
of damages isthe fair marke value of the coal at 
the pit mouth at the time when it was severed 
subject tojust allowances As to what allowances 
there shall be depends on the conduct of the parties 
and the other circumstances of- the case. There are 
two rules—(1) the harsher, under which only the cost 
of bringing the coal to bank is allowed and (2) the 
milder under which the expense of hewage and haulage 
i. e, the cost of working and severing as well as of 
bringing to bank isallowed. The harsher rule, only 


allowing-the expense of bringing to bank, has been ap- : 


plied where the misconduct has been ofa substantial 
character ; e. g., where the wrongful working has been 
wilful and fraudulent and the milder rule, allowing 
the deduction of the expense of working and. severing 
the coal as wellas of bringing it to bank, will be 
applied where the wrongful working has not been 
done with a guilty or negligent mind, or sinister in- 
tention; e g., wherethe wrongful working has been 


done without fraud or negligence, but fairly and - 


honestly:: C-OURRIMBHOY & Co Lrp. v. L A. CREET, 50 
C. L. J.208; A I. R. 1939 Cal- 113; Ind. Rul. (1930) 
Cal. 282; 57 G. 170 - : - "250 
Minor—Decree. against minor—Negligence of 
guardian—Tests. ` - 
Whether the act ofa guardian in doing or omitting 


to do a particular act, as for instance, absenting- him- : 


self at the hearing or failing to raise certain issues 
amounts to negligence or notin any particulur case 
must depend on the facts of that case. S PHAGUMAL v. 
Tan Ind. Rul. (1920) Sind 108; A. I. R.1930 Sind 
1 ; 301 

Suit to- set aside decree against minor— 
Defences—F'orm of decree.. 


The-mere circumstance that the executant of a - 


document. which purported to be executed both 
by himself personally. and on behalf of certain 
minors, also represented th3 minors in a subsequent 
suit thereon could not be taken by itself to make 
any decree passed on: the basis of the document 
invalid and not binding upon the minors. 
tion of validity and binding nature of such decree 
should be considered having regard to the particular 
pleas taken in any case. 


Where a decrees obtained against a minor is set . 
aside ina suit brought for that purpose, the effect, 
of setting aside the dseree would be.to- remit both . 


the parties to their originalrights. The ordinary 
form would bea mere declaration stating that the 
prior decree and the proceedings subsequent are not 
validagainst the plaintiff and are set aside. M GHANDA 
PULLAMMA GARU, v. JASTI, SATYANARAYANA,: Ind. ` Rul. 
(1930) Mad. 461; A. I. R.1930 Mad, 740 | .. 45 


e 4 . 
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. SINGH v. SURAT SINGA, Ind. Rul. (1930) 


The ques-, . 


957: 


Mortgage—Abatement—Charge for profits—Portion 
of property sold in execution of decree for profits— 
Subsequent suit for future profits—Remaining 
portion, liability of, for entire claim: 

Where by a decree passed on an award a certain 
property ‘was held liable by way of charge for the 
payment of certain profits and in a suit for such 
profits a portion of the property was sold and in a 
subsequent suit for profits it was contended tliat the 
remaining property was not liable forthe entire pro- 
fits but only for a proportionate share: zt om 

Held, that every bit of the secured property was. 
liable forthe payment of the whole and there was no 
reason to abate-the claim of the plaintiff in propor- 
tion to the extent ofthe property previously sold. A 


“AHMAD Husain v TAHIR Husain, Ind: Rul. (1930) as 


353; A. I R. 1930 All. 475 

— ———— Clog. See N. W. F. 
REGULATION, 1901,58. 28 . -- ) 

——-—-—— Priority —Prior- mortgagee taking second 
mortgage including prior debt—Priority as against- 
intermediate mortgagee, whether Lost. 


P. Law AND JUSTICE 
i | .554 


A mortgagee who takesasecond mortgage allow-. 


ing the amount. due to him on the first mortgage- to 
be included in the consideration for the second mort-, 
gage, does not lose his priority tothe extent of the 
amount due under the first mortgage, as against an 
intermediate encumbrancer. - 

A puisne mortgagee cannot get rid of the priority 
of the earlier mortgagee exeept by proving that the 
prior mortgagee was guilty of fraud or gross negli- 
gence. R Ba HLAING v. Sit Haor, A. I. R. 1929 - Rang. 
298; Ind. Rul. (1930) Rang. 189 eo 141 
— Redemption—Right of presumptive rever- 

sioner during lifetime of Hindu widow, to. redeem 

mE of Property Act (IV of 1882), s. 91, cls. 

(a), (b). > < l E 

pene from any case -of waste or necessity for 
preservation of the property, a : presumptive .rever- 
sioner in the lifetime of a- Hindu widow is nota person 





having any interest in the property -or in the right | l 
to redeem-within the meaning ofcls. (a) and (b) of s.. 
91 of the Transfer of Property Act and is not, there- 


fore, entitled to sue for redemption. O .CnHHoTA 


W. Ne355; AT. R. 1930 Oudh 294 


— 





of prior encumbi ance—Suit by puisne encumbrancer 
—Vendee, whether 
respect of prior encumbrance. 


Where a purchaser who had been’ directed by the 


vendor to pay off the encumbrances.on the property . 
out of the funds reserved with him for the purpose, . 


paid off a prior encumbrance alone, and.in a-suit by. 
the subsequent encumbrancer claimed -priority in 
respect of the amount advanced by him to the first 
encumbrancer: i i 


Held, that the circumstances indicated an intention ` 


on the part of the parties to the sale-deed that the 


incumbrances when paid off by the yendee-should. 
. be deemed to be extinguished and the vendee was 


not entitled to set up the prior encumbrance as a shield 
against the subsequent -encumbrancer. A 
Husain v Israr Husain, Ind; Rul. (1930) All. 415 ee 


Oudh 168; 7.0. 
211. 


- Subrogation—Sale: of mortgaged property— - 
Vendee directed to pay off encumbrances—Payment , 


entitled to` claim priority n 


- 


A AHMAD 


Suit for sale—Creditor of mortgagor al- ` 


leging mortgage is bogus, whether entitled to intervene 
in execution proceedings. 


No person whois nota party to a. sult on a mort- | 


gage for sale, whatever the nature of the right. he. 
might.claim;can intervene in the execution of that 
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Mértgage—coneld. 


decree, whether he is a person claiming a paramount 
title to the property mortgaged who alleges that the 
mortgage, or charge does not bind him, or is a credi- 
tor of the mortgagor who alleges that the mortgage 
is a bogus mortgage. | 

. & charge holder is entitled to the benefits of his 
charge decree in execution of the decree and any 
other person "who refuses to be bound by the decree 
on whatsoever ground it may bo, has got to file a re- 
gular suit for the proper relief. M ISMAIL Hussain v. 
HAJI Moosa & Co., 31 L. W.266; Ind Rul. (1930) Mad. 


466; 58 M. L. J. 395; (1930) M. W. N. 180; A I. R. 1930. 


Mad. 538; 53 M. 587 194 


Mortgagor and. Mortgagee —Tender—Money 
tendered on account—Mortgagee refusing settlement 
of accounts —Right to-future interest and costs— 
Transfer of Property Act (IV of 1882), s. 84. 

‘A mortgagee unequivocally refusing to receive pay- 
ment if tendered on the due date, relieves the mort- 
gagor from the duty of actually tendering the amount 


-and cannot recover interest subsequently accruing, 
. The question of readiness to pay is immaterial in 


4 


- 


M as 901 
Gift—Doctrine of delivery of: possession-— . 
Gift of share in house property—Delivery of 


-estates gifted and not gifted is wholly" inapplicable ` 


'such & case. 


“A mortgagee should not be allowed, by disputing 
“the accounts or refusing settlement of accounts to 
throw theexpenses ofany unnecessary litigation on 
the mortgagor: : : 
A mortgagor sent a telegram to.the mortgagee on 
the 19th December asking .him not to institute a 
sdit and' offering that payment would be made 
in April next. On the 22nd December he expressed 
his readiness to pay. On the: 23rdhe went with a 
Pleader with Rs.. 23,000 to the mortgagor's house 
and: asked him to accept what «was justly due to 
him on adjustment of accounts and return the mort- 


gage-bonds. As a matter of fact the amount due to the 


jnortgagóe on the whole including certain simple 
debts-was Rs. 23,183'odd but the mortgagee refused 


to make any account 
ber with a Court-fee of Rs. 4 only and paid the: 


deficit Court-fee on the 23rd: 


‘Held, that under the circumstances there was a 


valid tender of-the mortgage dues on the 2’rd and 
the plaintiff was no entitled to any further interest 
or tocosts incurred after the 23rd December, Pat 
Joti Lan v. Taten BAHADUR, A. I. R. 1929 Pat. 397; 
Ind. Rul. (1930, Pat. 396 kd |: 796 
Muhammadan, Law—Dower--Non-payment of 

prompt dower, whether bars suit for restitution of 

‘conjugal-rights. l 

Non-payment of prompt dower cannot be pleaded 
ag-a bar to a suit for restitution of conjugalrights. 
N Santika Kasam v. JOBARBI, Ind. Rul. (1930) Nag. 245; 


.A.lL.R 1930 Nag 270,26 N. L. R, 178; 13 N. L: J. 





‘possession, mode of— Doctrine of mushaa, whether . 


applicable to shares in zemindari property. 

Where the subject-matter ofa gift is only capable 
of constructive possession and such possession accom- 
panies the gift,the gift cannot be' held to be invalid 
under the Muhammadan Law for” want `of delivery of 


possession. 


A definite share in immoveable property, zemin- - 


dari, houses or shops, is a separate estate with sepa- 
rate and defined rents. The rule of mushaa, there: 
fore, which aims at prohibiting confusion between 


tosuch an estate. 
© 


INDIAN CASES, 


He suéd on the 19th Decem- . 


. SAJANDAS, Ind Rul. (1930) Sind 122; A:I. R. 


` tion “under the Muhammadan Law. 


` 1930 
Mühammadan Law—contd. : 


Where the donor who held aone anna share in 
certain shops and houses executed a register- 
ed decd of gift transferring her share and authorised 
the donee to appropriate the profits of the gifted pro- 
perty as a co-sharer orto obtain a division thereot: 

Held,(b) that the gift was not invalid for want of, 
delivery of possession inasmuch as the donee was 
given such possession as the subject-matter of the 
gift was capable of; 

(2) the gift did not fail by reason of the doctrine 
of mushaa, O ZAHURAN v. ABDUS SALAM, A. I. R.1930 
Oudh, 71; Ind. Rul. (1930) Oudh 2)1; 7 O. W. N. 88 

S A < i : 857 
‘Maintenance. See CRIMINAL PROOEDURE 
Cong, 1898, s. 488 - 221 


—-;—-+Marz-ul-maut, what_is. © 7 o 

Under the Muhammadan Law if a. malady has 
continued for a sufficiently long time and'has, in 
fact; become apart of the physical system of the 
mariz (patient), so that he- has become: more or less 
accustomed to it and has consequently lost all fear 
of death on its score, it would cease to be marz- 
ul-maut. 

The crux in all such cases is to find 
out the state of the mind of the deceased in order 
to ascertain whether there was such a.preponder- - 
ance- of apprehension of death at the time of the 
execution of the deed in question that death seem- 
ed to him more probable than life and it is not 
proper to introduce into the already. highly tech- 
nical doctrine of marz ul-maut, considerations re- 
garding the apprehensions of the deceased at periods 
distinctly and definitely prior or subsequent to the 
time when the document in dispute was executed 
and disposition made. L RASHID-UD-DIN” Kuan v. 
NASIR-UD-DIN, A. I R. 1929 Lah. 721; 11 Lah. L.J. 
401; Ind. Rul.(1930) Lah. 465; 31 P. L.R 553 561 
— ———— Partition of immoveable property—Minor 

represented by -de facto guardian—Validity of 

partition—Family arrangement. 

A partition of immoveable property, in-which a 
Muhammadan minorco-sharer is represented by a 
de facto guardian is invalid and' cannot be upheld 
even asa family arrangement. 

Per Rupchand, A.J.C.— Unless an infant has 
attained majority and has ratified the partition made 
on.his behalf by hisde facto guardian or has failed 
to have ib setaside within the statutory period, it 
is difficult to hold that it can be operative as a bindin® 
family arrangement upon him." $S "ui ak v. 

930 
Sind 182 : 698 


— ——— Pre-emptlon—Omission in second demand, 
to referto first demand, effect of—Custom of pre- 
. emption—Mobhalla Shaikhpur of Gorakhpur City. 
Held, that the evidence was not sufficient to es- 
tablish a custom of pre-emption in Mohalla Shaikhpur 
in the City of Gorakhpur. ` - 
Omissiọn in the second demand to make reference 
to the first demand is fatal to a claim for pre-emp- 
A RAHIM BaksH . 
v. BAOHAUNA, Ind. Rul. (1930) All. 396; (1930) A L.J. 
711; A. I. R. 1930 All. 445 380 
- Waqf—Founder'e power to appoint mutwalli 
—Appointment- of wife as mutwalli—Delay in 
effecting mutationof names--Specific funds not set 
apart for charity—Provision for, maintenance of 
wife - and ^" children - and nephews—Validity of 
Waqf—Musalman’ Waqf Validating Act. (VI of 
1918), 33, 8, 8-A—Family’, meaning of. > 
4 
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Muhammadan Law—contd. 


Where- the settlor, after declaring the trust, ap- 
points himself a mutwalli, the vital factor, which 


-" counts, is the transmutation of possession and where 


the character ofthe possession has altered by reason 
of the fact that possession is nolonger held in the 
exefajse ofany right of ownership but vicariously for 
“the benefitofthe objects ofthe trust, the wagf pre- 
vails, in spite of the fact that there had- been no 
mutation atall or that there was some delay in 
effecting the mutation. : 

The founder of a wagf is competent to nominate 
the successors by name or to indicate the class toge- 
ther with their qualificatioas from whom the mut- 
wall, may beappointed or to invest the mutwalli 
With ‘power to nominate hisor her successor after 
death or abandonment of office. The fact that the 
settlor appointed his wifeas his succeessor to the 
tauliyat or invested her with power to appoint a 
successor from the male issue of her sister or from 
among any other proper person belonging to the 
founder’s family who were particular about their 


~ 


GENERAL index. 


rozu and namaz and fulfilled the further condition ` 


of being najib-ut-tarfain is not a circumstance which 
in any way militates against the provisions of the 
Muhammadan Law.. 

Since the passing of the Mussalman Waqt Vali- 
dating Act the creation of an endowment for the 
maintenance and support wholly or partially of the 
family of the founder, of hischildren or descendants 
and forhis maintenance and support during his life- 


. time is lawful, where the ultimate benefit is express- 


ly: or impliedly reserved for the'poor or for any other 


purpose recognised by the Muhammadan Law as.a 
. religious, pious orcharitable purpose of a permanent 


character. 
VThere is nothing inthe Muhammadan Law to in- 


validate a wagf, where the objects of the endowment 


are clear and certain, simply for the reason that no 


defin£d. portion of the property or specified amounts . 


X . Of the usufruct have been dedicated to charity or 


P 


rc 


other religious, pious or charitable purposes of a 
oe character recognised by the Muhammadan 

JaW.. | 

Á provision in a wagf forthe maintenance of ne- 
phews and of their descendants is not, opposed to the 
Muhammadan I aw and ia not void. E 

The word ‘family’ is usedin s. 3.ofthe Mussal- 
man Waqf Validating Actin its wide popular sense 
of persons descended from one common progeniter and 


h@ving a common lineaze irrespective of whether they - 


reside in the house.of thesettloror not, and nephews 
of the settlor are members of his family within the 
meaning ofthe said section. A GHĦAZANFAR HUSAIN 
v. AHMADI BIBI, (1930) A. L. J. 109; A. I R. 1930 All. 
269; Ind. Rul (1932) All 385;52 A. 368 369 


-———.- Waqf lands—Istimrari mukarari tenure— 
`. Power- of mutwalli to grant permanent lease with 
permission of Kazi— Grants. are 


- 


Inasuit by a mutwalli to eject the defendants | 
from certain wagf lands, the defendants claimed to 


hold under.an ancient istimrari mukarari tenure 
granted by a previous mutwalli. Onthe factsit was 
established that for a considerably long period (over 
70 years) the tenure had existed unchallenged that the 
rent hadremained unchanged, ‘that applications for 
enhancement of the, rent were 


that period: |. . i 
Held, that under the circumstances, a lawful grant 
of the tenure by a preceding mutwalli, with the per- 


EEN 


e 


unsuccessfully made, © 
and that no mutwalli had challenged the lease during. 


Muhammadan Law—coneld. 


mission of the Kazi, could be legitimately presumed 
P O ` MAHAMMAD MAZAFEAR AL-Musavi v. JABEDA 
Kuaton; A. I. R. 1930-P. O. 103; Ind: Rul (1930) P. O 
210; (1930) A. L. J. 377;-32 Bom. L R. 633; 51 0. L. J. 
345: 58 M. L. J. 641; 31- C. W. M. 462; 32 L. W. 28: 
(1939) M. W. N. 559 : : 722 


Musalman Waqf Validating Act (VI of 1913), s. 
3 (a;— Family, meaning of—Brother's widow if 
included in family. : 

Per Agha Haidar, J.—The word 'family'in s. 3 
(a) of the Mussalman Waqf Validating Act includes 
a deceased brother's widow. L Rasuip-Up-DIN v. 
Nasir-up-Din, A. I. R. 1929 Lah. 721: 11 Lah. L. J. 
401; Ind, Rul. (1920) Lah. 465; 31 P. L. R. 556 361 
SS. 3, 3-A. See MUHAMMADAN LAW 269 
Negligence-—Degrees of negligence— Test Jor-deter- 

mining negligence. 


— 





In England and in India there are no different- 


degrees-of negligence im different classes of cases, 
just as there were in 
gross and-slight negligence. 

Negligence may be defined to mean, “Omission to 
do something which a reasonable-man, guided upon 
those considerations which ordinarily regulate the 
conduct of human affairs would do or doing some- 
thing which a prudent and reasonable man would not 
do," or "absence of care according to circumstances”. 

Though the amount of care required of a reason- 
able man will be different in diferent cases, that is 
a. different thing from recognizing different legal 
standards of care and the test of negligence is the 
same in all cases . S FHAGUMAL v. TEJUMAL, Ind. Rul. 
(1930) Sind 109; A. 1. R. 1930 Sind 186 301 
Negotlable Instruments Act(XXVI of 1881), s. 

.8. See NEGOTIABLE INSTRUMENTS Aor, 148], s. a 

; 95 

-8. 27. See PARTNERSHIP . . 358 
7— SS. 78, 8—Promissory note in benamidar's 
name—Suit by beneficiary, whether maintainable, 

Though under the English Law a person not named 
in the instrument would be debarred from maintain- 
inga suit on the allegation that he was the real 
beneficiary and that the person named was his trustee 
or aggnt, in Jndia benami transactions are recognised, 
and there is no reason why a suit by a real beneficiary 
should be held to be not maintainable if the plaintiff 
can give a valid discharge to the defendant, e.g. when the 
pérson in whosename the document stands appears 
and states that he was a mere benamidar for’ the 
plaintiff." Pat Sursva Sınan v Dzosaran Singa, Ind. 
Rul. (1930) Pat. 315; 11 P. L. T. 255; A.I R. 1930 
Pat.313 MES i; 395 


North-West Frontier Province Law and Justice 
Regulation (VII of 1901), s. 28—" Justice, equity 
and good conscience ", meaning of —A pplication of 
-English Law—Transfer of Property Act-CLV of 
1882), s. 60—Statutory right to -redeem—Clog upon 
equity of rédemption, invalidity of, as against mort- 
'gagor's assign. D 
A direction in a Statute relating to India that in 

cases not otherwise specially provided for the Judges 

shall decide according: to justice, equity and good 
conscience, is generally interpreted to mean according 
to the rules of English Law if found applicable to 

Indian society and circumstances. | 
A mortgagor has a statutory rightto redeem on 

payment ‘of the mortgage-money, any provision to 

the ‘contrary in .the mortgage-deed notwithstanding. 

Provisions inthedeed limiting the interest of a 





mortgagor upon redemption and conferring on thg 


ta 


Roman Law, such as ordinary, ` 


wooo S INDIAN GASES. 


North-West Frontier Provincé Law and Justice; 
Regulatlon—concld. n 


mortgagees on redemption an interest inthe prop- 
erty, constitute a clog or fetter upon the equity of 
redemption and are, therefore; void, not only as- 
against the mortgagor himself, butalso as against 
his assigns. 
‘Judgment of the Judicial’ Commissioner, North- 
' West Frontier Province, reversed. P O MEHRBAN: 
KHAN.V; MAKENA, & I. R: 1930 P. 'O. 142; Ind. Rul, 
(1930) P. O. 186; (1930) A. L. J. 514; 51 O. L. J.427; 
3t ©. W. N. 529: IL Lah. 251; 31 P.L R. 883; 32 Bom. 
R Tt. 882: 58 M L. Ji 714; 3) L. W. 752 554 
Northern India Canal and Dralnage Act (VIII 
. of 1873), $i 70 (12)—Prosecution for breach of 

vules— General- accusation of infringement of some 

rule not enough: : NP : 

In.& prosécution for.breach of a rule framed under 
s. 70 (12) of the Northern India Canal and 
. "Drainage Act, 1873; the accused must be told what. 
particular rule he has:violated. A general accusation 
that he has: broken some rule made under s. 70 (12) 
of the Act is quite inadequate. L SaNpHr v. IEMPEROR, 
XA. I; R. 1830:Lah. 84; 31 Cr. L, J. 528; Ind. Rul. (1930) 
Lah 4950 à 530 
Nulsance-—Inajury:to property. through vibration of 
"engine, whether actionable—Defences—Coming to 
- muisance—Remedy by injunction, S 

- It is an-actionable' nuisanceto cause vibrations by 
an' engine orotherwiseand thereby injure the  pro- 
perty-of'another. i i 

It is an ineffectualdefence to say that a nuisance 
wa&in existence previously to the plaintiff erecting a 
house ‘near the nuisance, though, whether it is. a 
nuisance or.not will depend upon the locality in which 
the house is situate. 

If an‘injury is a continuous one, the Court will not re- 
fuse an injunction-because the actual damage isslight. 


Por Barlee, A. J. C.—In India, Courts are not bound ` 


to follow the ruling of St. Helen’s Smelting Co. v. 
Tipping, (1865) 11 H. L.,Cas. 642, as` circumstances 
have: changed since the rules of Rylands v. Fletcher, 
3- H. L. 330 and St. Helen's Smelting Co. v. Tipping, 
1885) 11 H. L: Oas. 642 were formulated, Land in cities 
has: special-situation value and there is noreason’ for 
allowing people-to have the advantage of tlt proximity 
of their fellows and to expect the.freedom from inter- 
ference’ of the country; and there is no logical dis- 
tinction-between-a nuisance which diminishes personal 
convenience and one which affects property. As a 
matter of fact, both ordinarily affect the value of pro- 
perty, for the proximity of an oil engine may not only 
cause material damage but may depreciate the letting 
valne of a house. $S FIRM or. EBRAHIM Pir MAHOMED 
--y, GANGARAM; Ind: Rul. (1930) Sind 97 289 
Occupancy holding—Sale contrary to law— 
Estoppel. 
The sale of an occupancy holding is contrary: to law 
"and. absolutely void and no: estoppel arises against 
pleading. its invalidity. 
< Wherea document purported to bea perpetual lease 
of an occupancy - holding'transferring all the rights of 


the occupancy, tenant without any right of re-entry for - 


ever to the lesses-on payment of asum of Rs. 350 
. and'an annual rent which-was exactly equivalent to the 
land revenue due to Government: =. 

‘Held, that the transaction was nota lease but a 
sale -and being. void;could be challenged’ by the per- 
son who was entitled-.to the occupancy rights on the 
death of the transferor.--O- GopaL SaHAIN v. NAND 
Kuvar- Sıxan; Ind. Rul. (1930) Oudh 149; 7 O. W. N. 
"428; 14 R D: 190%, ACR R.1920.0udh-300- - 
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Onus of proof—Evidence. conflicting—Party--om — . 
whom onus lies, whether necessarily fails. ` n KA 
The pariy upon whom the onus of proof lies dóes, . 

not necessarily fail where the evidence is contradic- 

tery or ccnflicting though he must fail where there ~ , 

is no evidence on either side. Pat Baprinawi c 

Urapuay v?BatsnaTH MANDAL, A. I R. 1930 Pat. 13!:. 

Ind. Rul. (1930) Pat. 340 - %12° 

Oudh Civil. Rules, r. 289, cl. (5), See Letters oF ` 
ADMINISTRATION | E 220' 

Oudh Courts Act (IV of 1925), s. 12—0rder, of' 
remand by single Judge of Chief Couri—Appeal,’ 
competency of. | ; 
No appeallies tothe Oudh Chief- Court against 

an order under O. XLI, r. 23, Civil Procedure Code, 

passed by a single Judge of the Chief Court in exer- 

cise of his appellate jurisdiction. O MAHABIR 28 

MrrzAN, 6 O. W. N. 1011; Ind. Rul (1920) Oudh 197; 

A.I.R.1930 Oudh 195; 5 Luck. 164 — ^ 853" 


Oudh Rent Act (XXII of 1886),s.108, cl. 15—- 
Collection charges. | 
Where there is no evidence to provethe amountof 
actual expenses incurred by a lambardar in the mak- 
ing of collections, collection charges may be allowed: 
at the rate of 5-per cent. ontheamount of total col- 
lections by» the lambardar. O ABDUL GHANI V. ALI’. 
Becam, Ind Rul. (1930) Oudh 154; 7 O. W. N. £38; 14 
R. D. 145; A. I R. 1930 Oudh 208 58. - 
$. 127—Notice of ejectment—Unsuccessful 
suit to contest notice—Failure to take proceedings 
under s. 60—Possession not surrendered -Tenant 
holding over— S. 127, whether applicable. — Ps 
Where anotice of ejectment is issued against 8: 
tenant and a suit instituted to contest the notice is: 
unsuccessful and ihe notice is upheld, the tenancy is: 
not determined until the tenant actually surrenders . 
possession of the holding or when proceedings for ae 
actual ejectment are taken under s. 60 of the Oudh. 7 
Rent Act and the tenant cannot be sued asa tres- ^ 
passer under s. 127 oftheQudh Rent’ Act O Hanaz 
Kunwar v. Samad, Ind: Rul. (1930) Oudh 145; O.W. : 
`N. 330; 14 R.D. 137: A. I.R 1930 Oudh 202 49; 77 


Pardanashin lady. See Contract Aor, 1872; s. na T 
- | 1755 - 


Part performance. 


See BURMESE BUDDHIST Law 139: 
See LRGAL PRACTITIONERS ACT, 1879, s. 28 . 408.. 
See TRANSFER OF Property Act, 1862, s. 123 142 
See VENDOR AND PURCHASER l 799: 
Partition. See ARBITRATION AND AWARD 5. 


Partition Act (IV-of 1893), s, 4 —Suit for partitio® . 
of dwelling house—Duty of Court to find whether. . 
house is dwelling house and value of house, 
Under s: 4 of the Partition Act itis necessary-for a. 

Court when a suitis instituted by a stranger to an 

undivided family for partition of.a Hotiee, to find first +. 

whether the house in question was a dwelling _ house ., 
and belongs to an undivided. family and further - 

if a membérof an undivided family who was a 

share-holder in that dwelling House undertakes to 

buy his share, to value the share, the valuation to be 
decided in any manner that the Court should think fit.- © 

The C.urt must frame issues relating to these two: - 

matters- and record findings on them before making: . 


an order under the said section.. A BRIJMOHAN LaLy 
MARBUBAN, Ind. Rul, (1930) All. 384; A. I. R. 193946 
ce 


A NX 


AN 


:-509; (1930) A.L J. 1087 - ven 
Partition’ sult—Court-fees. Sce Court Fag? hurt 
1870, s. 7 (iv). (6) 7.1929 


. Partners Settlement of accounts—Grounds for. . 
opening——Effect.of fraud. T NS 
In:the matter offinal settlement of accounts--be- ^ 


2? 
= 


= 
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Partners —conceld. 


“tween partners, where the parties elect to proceed 
“not on the basis of accounts but'i in spite of the same, 
and voluntarily agree to have a’ particular aniount 
, fixed, thén itis not open to one of them subsequent- 
*ly to say, if the accounts, as subsequently gone into, 
'pxove that the amount due by one party is much Jess 
‘than the amount which’ the parties mutually agreed 
to, that they are not bound ‘by the agreement. 
: , however, they mean to ascertain the exact 
“balance, it may be necessary for that purpase that 
“vouchers should be produced and that all the infor- 
mation which is possessed on one side and the other 
should be furnished in the settlement of those ac- 
counts ; and, if it afterwards turns out that there are 
e errors in the account, itis a sutficient ground, for 
re-opening the account and for setting it right'ina 
Court? of Equity. 

In either case the TE of accounts may be 
vaid by fraud or by misrepresentations made on 
one side or the-óther. M KURUNDALIAMMAL v KUNHI 

» Kaunas, ve R. 1830 Mad. 141; Ind. Rul. (1930) Mad. 
7 596 
Partnership. see ARBERRATION 696 
Authority of partner to strike balance in 

firm account on behalf of firm. — 
z— In a working partnership thereis a presumption 
/ that a partner has authority to strike balances in the 
~ firm account so as to bind his co-partners. L Ram 
RATTAN v. SOBHA RAN- HARDAYAL, A. 1. R. 1929 Lah. 512; 
\ and. Rul. (1930) Lah. 413 125 


; 0M ——- — Suit on pro-note executed by one of several 
pariners— Liability of other partners—Alternative 
claim on pro-note. and debt, whether permissible— 
Negotiable Instruments Act (XXVI of 1881), s. 27. 
The name ofa person or firm to be charged upon 

a negotiable, document should be clearly stated on 
the face of, or the back of, the document, so that 
~ the responsibility ie, made plàin and can be instantly 
recognised as-the document passes from hand to hand, 
Otherwise.a firm is not bound.by a promissory note 
made .byone of its partners, ina guit brought on the 
ipromissory note. 
` When a loan is made to a firm but a promissory 
note is taken from one ofthe partners, which „does 
ob disclose that any one but hei is liable on it, the 
lenger can suethe partner on the note which he has 
given | and alternatively the firm on the Joan itself, 
"But if the firm is to be made liable in such a suit, 

e “the lender must not only allege and prove that the 

‘loan was really taken for his firm by the partner 

who made the promissory nete~but must base the suit 

also on the loan-to the firm. 

"= The real question atissue insuch a caseis not 

‘whether the firm benefited. ‘by . the transaction, but 

“whether the firm did enter into the contract. M 

MARE CATAOHALAPATI GARU v. RAMAKRISHNAYYA, A LR. 

led. 163; Ind. Rul. (1930) Mad. 902 398 


a (Act XLV of 1860), s, 40. See CITY 
‘LICE AcT,-1902, s. 23 (3) 497 
$4 9— Private defence, plea of; in 
-Riot case—Omission to state 
inst statement, importance of. 

Borivate defencein the case 
asides unless the object 
ve-béen to repel forcible 
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= of 1898),ss. 195 (1), 
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Penal Code—contd. 


statements made before the Police or - Magistrate with- 
out having the opportunity of consultation. Or prepa- 
-ration, seriously affects the truth. of the | prosecution 
story. Pat RAMPHAL Das v. EMPEROR, A. I. R. 1929 


“Pat. 705; 31 Cr. L: J, 468; Ind. Rul. (1930): Pat. 299 


“75 
a 5, 120-B. See Evipence Aor, 1872, s.24 739 


.$.120-B— Criminal. Procedure Code (Act V 
476—Civil suit—Commitment 

of offence by party in conspiracy with strangers— 
* Prosecution of party and .str anger— Complaint or 
. sanction of Local Government, -necessity of. 

Ina civil suit the Judge found that certain offences ' 
referred to in s.195, Criminal Procedure .Code; had- 
been committed by the defendant long with .another. 
He wrote to the Police asking them -to investigate 
into the matter The Police discovered that seven,per- 
sons including the defendant had acted ‘in conspiracy 
‘and instituted proceedings , against them- for certain 
offences falling under s. 195 and for an. ‘offence. "under 
s. 120-B, Penal Code, without obtaining the $ &aiiction 
of the Local Government and the accused were com- 
mitted to the Sessions : 

Held, that the commitment was illegal. Inas- 
muchas the defendant, ` who bas a- party’ could 
not be presecuted without a complaint under s. "476, 
Criminal Procedure Code, ‘and the others 
could not be prosecuted without either the sanction of 
the Local Government ora ‘complaint by the J udge. ' 

Obiter.— The consent of.the | ocal Government under 
s. 196-A, Criminal “Procedure Code, is necessary in “the 
case of persons who are not parties to the “préceed- 
ings but who may have congpired' with” suc 
parties to commit an offence mentioned in sub;s.,(1), 
s. 195, Criminal Procedure. Code, which merely ‘applies 
to the parties to the proceedings. .L: ISHAMBAR DAB. M. 
Emperor, A. I R, 1929 Lah. 185; Ind Rul.” (1999); “Lah. 
495; 31 Or.L.J. 589 ^ 
— —— $8. 124: PETET of speaker—Te 

Construction of speeches—Attributing epil” 2 

and denouncing Government--Sedition: 

The intention of a person in making a speech bas 
to be gathered from the speech itself and the effect it 
ig likely $o produceupon the audience. 

“Ib isa sound and fair rule, especially in the GE à 
of oral speeches that they ` should be read a asa who 6 
jn a fair, free and liberal spirit. 

A speech which attributes evil motives to, the 
Government and indulges in.a wholesale denuci&- 
tion isnot a mere ‘criticism of the policy : ofthe 
Government. 

Where a speaker told the audience that the. ‘Gove 
‘ernment wanted to ruin those people ‘who were trying 
‘to set them on the right.path. that the Englishmen 
had come to india to make the ‘people addicted’ to 
drink, opium , and , bhang, that the executiveiand 
judiciary . are partial to white men and ,exhorted the 
audience .to resolve not to live under Englislimen:: 
` Held, that the speech was calculated to -exéite- dis- 
affection against the (Government and. to ‘bring it , 
-into hatred.and contempt. cL Kipag. NATH -SAHGAL-W, 
-ExPEROR, A. L.,R. 1929 Lah. 817; Ind. ‘Rul. (1930) 3Lah. 
497; 31 Cr. L. J. 603 | = 865 


= $.124-A—Seditious ` speech—W hole speech 
not taken down verbatim by “reporier—Conviction, 
legality of. 

Wherein a case of sedition in respect .of a “speech 
delivered by the accused the whole of ths ‘Speech 
“was not-taken down-by the reporter but" there was 
nothing to show that such portions as were takeg 
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down, were taken down incorrectly or that the 
excerpts of the speeches were not a fair representation 
of the- general drift of the speech, and the entire 
subject-matter of the speech was seditious: l 

eld, that the accused could be convicted under 
,8. I21-A, Penal Code. L Sant Ram v. Emperor, A.I. R. 
sa Lah. 86; Ind. Rul. (1930) Lah. 476; 31 Cr. L. J. 


572 

—————- S, 141. See Orry or Bompay PoLICÉ Aor, 1902, 

s. 23 (3) 497 
————— §. 147. 


See CRIMINAL PRooEDURE Cone, 1898, s. 190 (1) (c) 78: 


See E PROCEDURE Oone, 1898, s. 238 (1) 477 
- $. 149, 

See ORIMINAL PROOEDURE Cops, 1898, s. 238 (1) 477 

See PENAL Cope, 1860, s. 97 < 75 


- S. 174—U. P. Land Revenue Act (III of 
1901),s. 14?— Citation to appear issued under s. 14, 
whether summons, notice or order—Omission to 
appear, whether offence under s. 174, Penal Code, 
Per Boys and Young, JJ.—(Sen, J., dissenting). 

A. citation to appear issued under s. 147 of the 

U. P. Land Revenue Act III of 1901, is not asum- 

mons, notice or order which the recipient is legally 

pound toobey within the meaning ofs. 174, Penal 
ode. a ` 
Per Sen, J.—Where a citation has been issued 
to a person who is in arrear of Government revenue 
under s. 147, U. P. Land Revenue Act, the said cita- 
fion is a summons within the meaning of s. 174, 
Penal Code.. A Emperor v. HIMANCHAL SINGH, A. LR. 
1930 All. 265; Ind Rul. (1930) All. 401; (1930) A. L. J. 
894; 31 Or, L. J. 546 : 673 
8.188, See Crry or Bounay PoLicB. Acr, 1902, 
8. 23 (3) 497 
— — —- $$. 191,19 3 —False statement by accused in 
, affidavit. to suppot transfer application —Prosecution 
.. for. perjury—Criminal Procedure Code (Act V of 
A898), s. 526. 
, An accused person who makes a false statement 
in an affidavit to support an application for transfer 
can be prosecuted for perjury. 
. When thelaw prohibits the administration of an 
oath or solemn affirmation to an accused person there 
can be noperjury. But where the law dod not pẹ- 
hibit the administration of an oath or solemn affirma- 
tion and where infact the practice of the Court 
‘directs that anoathor solemn affirmation must be 
administered before the affidavit is accepted there 
cannot be any protection for an accused person who 

. commits -perjury in such a document. O Prac 
Darr v. EuPEROR, A. I. R. 1930 Oudh 62: Ind. Rul. 

(1930) Oudh 198; 7 O. W. N. 9; 31 Or. L,J. 600 854 


— ———588s. 201, 302—Murder: case— Charge for 
, murder—Convietion for causing evidence of murder 
to disappear— Legality of  conviction—Causing 
evidence of murder to disappear with intent to 
screen ` one's self, whether offence--Removal of 
corpse from one place to another, whether offence. 

. Where persons concerned in amurder remove the 
. Corpse of the murdered man from one place to another 
their act does cause evidence of the murder to dis- 
appear. : l 
. „Where a person causes evidence of a murder to 
disappear with an intention to shield the murderer 
‘he can .be convicted under s. 201, Penal Code, through 
his- main intention may have been to save himself 
.£rom suspicion. 


Where the accused. who were sleeping close to the 


P 
Karan 





INDIAN CÁSES. 


[1930 


Penal Code—contd. ; m 


deceased man on the night on which the latter. was 
murdered and who were concerned with the murder 


. removed the corpse to another place: 


Held, they must be considered to have had an 
intention of screening the murderer though their* 
main intention may have been to save themselyes 
and the accused could be convicted under s. l, 
Penal Code. l u 

A person charged unders. 302, Penal Code, can be 
convicted for an offence under s. 201, Penal Code, 
if he is found not to have taken part in the murder 
but to have madeaway with the evidence of murder, 
even though he was not separately charged under s. 
201. O Mara DIN, EuPzRoR, 6 O. W. N. 1017; A. I. 
E, 1930 Oudh 113; Ind, Rul. (1920) -Oudh 182; 31 Cr, " 
L. J.575; 5 Luck. 255 , 886 
— — — 5. 211, See ORIMINAL PROCEDURIE CODE, 1898, 

8,190 (1) (e) “ ) B99 


—-———— 85. 216, 225—Merely salaring oficer 
attempting to arrest; whether amounts to obstruction - 


—Sentence. ie a): 

Threatening a Sub-Inspector of Excisein order to ^ 
prevent him from arresting’ an offender amounts to 
offering resistance.and illegal obstruction’ to arrest | 
within s. 225 of the “Penal Code. ‘he obstruction 
offered does not, however, constitute a:serious offence 
in such ‘a case and doesnot deserve a heavy punish- ^ 
ment. Pat Brcuu Mian v. EMPEROR, 31 Or. L.J. 465; 
Ind Rul. (1930) Pat. 292; A I. R. 1930 Pat. 344 68 

s. 218—False report by Police Officez — . w- A 

Offence. i ` 

A Police Officer who makes a false-report- to a 
Magistrate accusing a person of an offence knowing 
it to be incorrect and with imitent ip cause injury to 
that person is guilty ‘of an offerfee under s. 218, 
Penal Oode. The word ‘charged’ in the-said section 
is not restricted to the narrow meaning . of -enjoined 
by a special provisionof the law.” L NATHU MAL v. 
ABDUL Hag, A. I R. 1930 Lah: 159; Ind. Rul.(1930) 
Lah. 489; 31 Cr. L. J. 584712 Lah.L. J. 5 - 841 


s. 235-—-Coüunterfeiting | coin —Sentence— 
Separate, conviction for being im -possession of - 
various instruments, legality of. "EN 
Though the offence of counterfeiting coinis very 

serious and deservesan exemplary sentence, when a 
man is being convicted for being in possession of 
instruments.or materials for counterfeiting coin, it 
is not right to convict him separately for being in 
possession of various parts of such instruments ‘or ® 
materials. L ALLAH WADHAYA v. EMPEROR, A. I. R. 
1930 Lah. 51; 31 Cr. L. J. 527; Ind. Rul. (1930) Lah. 
445 525 
———— 8, 302. See Pexau Cope, 1860, s. 201 886 
304. See CRIMINAL EE. : 
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.Sulted in a fatal injury: ~% 

Held, having regar 
case that the accused 
"under s.302, Penal Co 
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Penal Code—concld. 
-————— S, 325. . 


See ORIMINAL PROCEDURE Cope, 1898, s. 238 (ly 477 . 
: 538 


See PENAL Cops, 1860, s. 302 





be ‘lawful’ guardian. 

There is no rule of law that a person 
years ofage cannot be a ‘lawful guardian’ of a minor 
forthe purposes of s. 361, Penal Code. L MEHR 
Hussain SHAH v FMPEROR, A. I. R. 1929 Lah. 835; 31 


Or. L.J. 530; Ind. Rul. (1930) Lah. 452; 31 P. oe 
532. 
of intention—-_ 


55t 





— $. 366—Abduction—Proof 
Intention may be inferred from circumstances. 
Though in a case under s. 366, Penal Code, itis the 


duty of the prosecution to prove that the abduction 


took place with the intention mentioned in that section 
théintention can also be inferred from the conduct of 
the accused and the circumstances of the case, and 
ordinarily itis not possible for the prosecution to 
establish the intention except by proving the conduct 


of the accused. L HAIDAR SHAH v. EMPEROR, A.I. R., 


1930 Lah. 52; 31 Or. L. J. 529; Ind. Rul. (1980) Tah. 
448; 31 P. L. R. 788 528 
—————- $8. 379, 426—Charge under s. $79— 
Conviction under s. 426—Legality of conviction. 
Where the accused were tried under s 379, Penal 
Code in respect of the cuttingand removal of some 
ned kalai, but were convicted under s. 426, Penal 
ode: 
Held, that the conviction under s. 426, Criminal 


Procedure Code, was not illegal as the accused were, 


notinany way prejudiced: C KaLAOHAND GHOSE v. 

TATU (TAHIR) Suak, 50 C. L. J. 285; A. I. R. 1929 

Cal. 773; 31 Or. L. J. 474; Ind. Rul. (1930) Cal.275 4 
24 


———— ss. 380, 457-—Separate 
tences, legality of. 

Separate consecutive sentences under ss.457 and 
380 of the Penal Code cannot be passed. Pat KHATIR 
Jama KHAN v. EMPEROR, Ind..Rul. (1930) Pat. 313: 31 
Cr. L, J. 492; A. I. R. 1930 Pat. 385 393 
————— S. 426. 

' Seé CRIMINAL PRocrpuRE-Copg, 1898, s. 190 (1) e 
P 8 


See PENAL CODE, 1860, s. 379- f 243 
S. 467. See EvipENOE Acr, 1872, s. 34 739 


Pleader's authority to refer. 


consecutive SEN- 





See ARBITRATION 
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Practice—Appellate Court—Conclusion of trial 
Judge based on conflicting evidence taken on com- 
_mission— Reversal by Appellate Court. 
Upon an issue of pure fact, where the question 
turns 
examined on commission whom the trial Judge has 
not had the opportunity of seeing in the box, he is 
in no better position to judge the value and effect of 
Buch evidencethan the Court of Appeal. P C M.M. 
ISPAHANI v. SOCIETA VENEZIANA DI NAVIGAZIONE A 
Vapors, Ind Rul. (1930) P. OC. 193; 59 M.L J. 1; 32 L. 
-W. 223 P. O. l 705 
——-—-— Appellate Court—Findings of fact by trial 
Judge who. has seen and heard the | witnesses— Onus 
on litigant seeking their reversal in appeal— Judicial 
criticisms of lower Court's judgment, necessity of 
stating grounds for. 
Where a case turns entirely on questions of fact 
and the credibility of witnesses, a Court of Appeal 
will hesitate long before it disturbs the findings of 
a trial Judge based on verbal testimony of conflict- 
ing witnesses whom he hasseen and heard, anda 


N 


er 


GENERAL INDEX; 


— 8. 361— Person below 18 years, whether can - 


below 18. 


upon the evidence of conflicting witness ` 


(1930, Lah. 398 | | 


who has heard the evidence 


Practlce—contd. - pe : 


heavy burden is thrown upon, the unsuccessful liti". 
gant who seeks .to reverse the' decision. ' i ; 

Thoughit is the right and the 
pellate Judge to criticise fearlessly where necessity 
arises by pointing out judicial shortcomings - in 
lower Court, respect fortbe judieial office and com- 
mon fairness requires both that the criticisms should 


be expressed temperately and that the grounds for: 


the criticism should be stated. P. CQ SITALAKSHMI. 


duty of.an ap- 


H 


i 
i 


AMMAL v. VENKATA SUBRAHMANIAN, Jnd. Rul. -(1930)-- 


P. 0.189; A I R. 1930 P. O. 170; 34 C.W. N. 593; . 
32 Bom. L R. 887; 58 M. L. J. 629; 32 L. W. 515. 
(1930) M. W. N. 544 P. C. i -557 


Appellate Court—Trial Court basing decision : 
on oral evidence—Judgment reversed by Appellate 
Court without considering oral  evidence— Error 
of law. ` 
A Court of Appeal ought not to set aside the 

decision ofthe- trial Court whichis based upon a 
consideration of oral-evidence, without considering 
the said oral evidence and without giving soma’ 
substantial reason for differing from the findings of' 
the Court before whom the ‘witnesses had’ actually’ 
given evidence. Pat NAURANGI Tewari v. KANHAIYA: 
TAM Ind. Rul. (1930) Pat 310; A. I. R. 1930 Pat. 
68 





Appreciation of evidence— Oral evidence not 
to be discarded on mere suspicion — Fraud. not to bè 
' referred from equivocal facts ^ ` Be os 
No Court is entitled to discard the évidence of a 
witness as unreliable on grounds which’ are merely, 
speculative unless the evidence is shaken in ‘cross: 
examination or his demeanour is such as to lead ona 
to the conclusion that he is perjuring. 4 
A Judge is not entitled to brush aside oral evidene& 
and come to a conclusion of fraud on facts which 
are susceptible to a variety of explanations. Pat 
Bzas SINGH v, KEHEDU Mian, A. I. R. 1930 Pat. 58; Ind. 
Rul. (1930) Pat. 365 ` - j 637 
Duty of Courts to consider evidence carefully. 

. The High Court is bound to accept as final the 
findings of fact arrived at by the lower Appellate 
Courts. It is, therefore, allthe more necessary for, 
these Courts to give such finding after -a careful 
fonsideration of the entire important material “on 
the record which may have bearing on, the questions 
atissue. L Loku RAM v. ALLAH Wasays, , A. I. --R. 
1930 Lah. 12; Ind. Rul. (1930) Lah. 477: . 573 
Examining opponent as witness, highly 
objectionable. | a: eee 
The practice of parties examining their opponents 
as witnesses has been repeatedly condemned by ‘the 
Privy Council, is highly objectionable and should be 
discontinued by thelegal profession. L Biram DAB 
v. MANGAL SINGH, A. I. R, 1929 Lah. 868; Ind. i rs 
l 4. 

——— —Finding of; fact by trial ^ Judge— 
Appellate tribunal coming to contrary conclusion on 
insufficient data, propriety of. | 
On a simple issue of fact, a 
should not, in the absence of sufficient material 
warranting. it in coming to a contrary’ conclusion, 
interfere with the finding of the trial 
and: given, careful 
attention to it, specially when his finding is con~ 
sistent with the probabilities of the case. P C MAUNG . 
Suwe Myo v. Mauna Po Wa, A. L..R. 1929 P. C. 295; 


‘Ind. Rul. (1930) P. O. 158 P. O. 174. 


Letters Patent. Appeal —New case. 
A party cannot beallowed to make out anew cang 


390.. 
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Court oi Appeal. : 


Judge. ' 


Practicê—contd. 
in Letters Pstehnt'appeal; A -Rrkur RAM v. PANOHAM 
Duns, Ind. Rul. (1930) A11.-364; 14 R. D. 378 108 
ML Letters Patent Appeal—New plea. 
dt is a ‘settled rile that in ‘a Letters Patent Appeal 
bints not urged before ‘the single Judge will not 
berallowed to be‘taken. A JaacaaNNAvH ‘Prasap'v. SHEO 
NARAIN, A. I. R. 1930 All. 281; 
361 





Ind. Rul, (1930) All. 
105 





‘New pleas. i 

-A plea of jurisdiction can be raised during 
argüment even though it was not taken in the 
grounds of-appeal.-A HarEsHAR PANDEY v. RAM TAHAL 
PaNDEY, Ind. Rul. (1939) All. 409; A. I. R. 1930 All. 
519; 14-R. D. 409 681 
—— — — Order with dependant parts, one against 
~other in favour of party — Party cannot take 
‘advantage of part and repudiate rest—Scope of rule. 
. When an order consists of two parts embodying 
directions, one against and the other in favour of a 
party, and shows plainly that it is intended to take 
effect in its entirety and that several parts of it 
depend upon each other, a person cannot take ad- 
"antage of and adopt the part which confers the 


bénefit and repudiateand -objectto the other part - 


on the -ground he is not bound by it. | 

. Where an order is made restoring a suit which 
had “been dismissed for default on condition of 
paying certain -sum as costs for defendant,the latter 
if he accepts costs unconditionally cannot after- 
wards question theorder. _ 

. But, if the -party receives the benefit reserving his 
right to object tothe order, he will not in that case 
be -precluded from.attacking it. In each case, it is 
& question of fact, whether the costa were paid by 
the .one.party, and received by the -other, in such 
circumstances as show that'the-latter’s right to object 
is riot waived. "mu i M 

Per: Ramesam J.—The true basis of the rule is not 
éstoppel by conduct butthaf a person cannot both 
‘approbate and reprobate. If the facts indicate that 
the person hasadopted the order, he éannot object 
to itafterwards. The facts may show that receipt of 
the money is not inconsistent -with reservation .of 
the ‘right to question'the order by way of appeal or 
otherwise. The protest, to have ‘the effect “of suck 
téservation, must give the opposite party:an oppor- 
tunity to withdraw the offer M GADDE VENKATA- 
KAYUDU v. ANUMOLU OHINNA. RAMA KRISHNAYYA, 31 L, 
DAT A. I. R. 1930 Mad, 268; Ind. Rul. (1930) Mad. 
81; 58 M. L. J. 137; (1930) M. W^N. $0 337 
————-.Plaint;-Defect in signature, whether, fatal 
, Cuil Procedure Code (Act V of 1908), s. 115— 
| Madras ‘Village Courts Act (I of 1889), s. 78— 
‘Defective nature -of plaint, whether ground for 


* 
- 





-— 
- 


as 


a 


interference by District "Munsif— Revision —High 


. Court. 
‘ ‘A.defect in the signature ofa plaint, or even the 
‘absence of'any signature,where ‘the “suit “is filed 
“with ` theknowledge “and consent df the ‘plaintiff, is 
not ordinarily fatal. -It is, therefore, not ‘a ground 
for interference’ by a District 'Munsif under's/73 of the 
Madtas Village Courts AGt, or by the High’ Court in 
exercise‘ of its' powers “of revision if‘the petitioner 
eadiinot assert -any "spécific -prejudice ‘to himself 
arising ott ofthe ‘irregularity. `M In re MOHAMAD 
“Kasim SANIB, 30 L.W.7499; AICR. 1929 Mad. :790; 
“Ind, Rul, (1930) “Mad. 495 351 
a Pleadings ‘and-issues—Necessity for pre- 
` ‘Cision and definiteness—Allegations ‘of fraud ‘and 
breach of’ trust—Necessity of ‘giving particulars— 





+ 


< ‘Burden of -proof'of misfeasance, 


- INDIAN CASES, 


Practice—concld. 


In the matter of pleading any charge ‘involving 
anything of the nature of fraud should be set out 
specifically with particulars where necessary. Tor 
instance, if breaches of trust are alleged on'the part 
of a trusteeit is essential that they shall be. par- 
ticularised in precise detail such as sums of money or? 
other items of trust property alleged to have been 
misappropriated. 

[Need for specification and particularisation inthe 
matter of pleadings and for accuracy and precision 
in drafting issues emphasised | 

The burden of proving misfeasance in -the -ad- 
ministration of a trust is upon those who allege .it'and 
attack ‘the trustees. M RATHNASABAPATHY OHETTIAR v. 
AMMAKANNAMMAL, 57 -M. L. J. 609; 39 L. W. 914; A. J.. 
R. 1930 Mad. 78; Ind. Rul. (1930) Mad. 431 45 


— — —- Precedents—Single Judge differing from 

Division Bench— Procedure. 

Per Suhrawardy, J—Where a Judge of the High 
Court sitting singly is unable to follow a decision 
of a Division Bench the better course for ‘him is'to 
send the case to'a Division Bench and -not to ‘passa 
dissentient judgment which governs only the'casein 
which itis passed. C Ras Onanpra Darra w. Hosrs 
MOHAMED, A. I, R. 1929 Cal. 572; 34 O^W. N. 31; Ind. 
Rul. (1930) Cal :335 4 

Precedents—Unauthorised 

-of Civil Rulings of C. P? 

A Judge ofa Court subordinate to that of tha 
Judicial Commissioner is-not bound ‘to follow; under 
8. 3 of the Law Reports Act, a decision, which has 
been ‘summarised in the -publication entitled “A 
Digest of the Civil Rulings of the 'Court'of'theJudi- 
eial ‘Commissioner ‘of the Central ‘Provinces for the 
years 1862-1881" which, though prepared by the Re- 
gistrar of 'the'Judicial. Commissioners Court does 
not appear to have been published: under the authori- 
ty of'the LocalGovernment. _ l 

“An unreported decision of‘the'Court”of the Judi- 
cial Commissioner should'be treated with respect by 
a Judge subordinate theréto and “even if it is -a 
single and isolated decision, he should ‘not differ 
from it, unless he is strongly of opinion -that-it'is 
erroneous, but itis his duty to consider the point for 
himself and decide whether-or not he should follow 
the decision. ' N SHEIKH Kasam w. JOHARBI, ‘Ind. Rul. 
Ga A. I. R. 1930 Nag. 270; -26 N.L. R. 

.J. 97 i 


rulings—'Digest 


178; 13 901 
Suit for.possession— Decree for joint ‘posses- 
sion, whether.can be given. .See CONTRACT -42 


Precedents— Patna High Court will.follow rulings 
of Calcutta High Court. 

The Patna High Court will'nót ordinarily depart 
from along course.of decisions-of-the,Caleutta High 
Court. Pat NIRMAL KUMARY SURJAN -DUSADH, A. I. 
R. 1929 Pat..433; Ind. Rul. (1930) Pat. 358; .9: Pat. .425 


630 
Pre-emption. 
` See MUHAMMADAN LAW 3:80 
See TRANSFER oF PRoPERTY Act, 1882, s. 52 124 


‘Presidency Towns Insolvency Act (IIl.of - 1909), 
"S. 36—'Creditor who-has proved his: debt’, whether 

. ‘tneludes creditor whose proof has not been admitted. 
The-expression‘a creditor who ‘has ‘proved his 
debt’. in s, 36 ofthe Presidency ` Towns ‘Insolvency 
“Act means a creditor who'has lodged, proof óf his 
‘debt, not’ necessarily -a creditor whose proof has been 
admitted. -C SAILENDRA ‘KrisHNa Roy v. RASHMOHAN 
“Sug, 33 O. W. N.709;-À.:L -R.!1929 Cal, 703; Ind. 
Raul. (1030) Cal.'348;-5% C; 361 6524 


"1930 


4 


na . 


cy 
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Presidency Towns Insolvency Act—oconcld, 


—Sch. Il, Art, 18—Sale at instance of 
mortgagee—-Power of Court to confirm sale—Order 
fon delwery.of possession, legality. of: 

The. power under Art; lof Sch. IF tothe Presi- 





- deacy- Towns: Insolvency. Act to, direct: a sale of:mort- 


aged, properties at the instance of the mortgageein- 
volves also the power to consider the validity ofithe 
sale, and, if a proper case is made.out, not to confirm 
it. ‘This power has, however, nothing to do with the 
provisions ofthe Civil Procedure Code for confirming 
sales in execution of decrees. | 
The Court likewise has jurisdiction to order deli- 
very of possession, not because of the provision in 
the Civil Procedure Oode relating to such delivery 
to an auction-purchaser, but under the Insolvency 
Act. when all the parties concerned have: submitted 
to"the Court's jurisdiction. M SANKARA RAJA v. 
KUPPAMMAL, 31 L. W. 170; Ind. Rul. (1930) Mad. 511; 
58 M. L. J. 98; 53 M. 233; A. I: R. 1930 Mad. 785 367 
Presumption. of lost grant—Scope and basis of 
doctrine. ae 
The presumption of anorigin in some lawful title, 
which. the Courts have so often readily made in order 
to support possessory rights, long and quietly enjoyed, 
where no-actual proof of title is fortheoming, is one 
which is not a. mere branch of the law of evidence. 
It- is a presumption based on a policy of law. Atthe 
same time, it is nota presumption to be capriciously 
made, noris it one whicha certain class of possessor 
is entitled to de jure. Ina ease such as this, where 
it is necessary to indicate what particular kind of law- 
ful title is being presumed the Court must be satis- 
fied that such a title was in its nature practicable and 
reasonably capable of being presumed, without doing 
violence to the probabilities of the case. The pre- 
sumption is not an “open sesame”, with which to un- 
lock in favour of a particular kind of claimant a clos- 
ed door, to which neither the: law nor the proved 
facts would in themselves haveafforded.any key. It 
is the completion ofa right, to which circumstances 
clearly point, where time has obliterated any record 
ef the original commencement. P © MAHAMMAD 
MOoZAFFAR-AL-Musavi v. BIBI JaBEDA KHATUN, A.I. R. 
1930 P. C. 103; Ind. Rul. (1930) P. O. 210; (1930) A. L. 
J: 377; 32 Bom. L R. 633; 910. L, J. 345; 58 M. L. J. 


+ À 


641; 340, W. N. 462; 32 L. W.28; (1930) M. W. E 
Principal and agent— Purchase of custom passes 
- to enable exportation of principal's grain not unlaw- 

ful or opposed to public policy—Principal bound to 

make good purchase price—Ex dolo malo non oritur 
actio—Import and Export of Goods Act (XI of 

ii 1916), $ 4. g 

The plaintiffs as agents for defendants purchased 
permits issued to others, to enable them to export 
defendants! grain, and brought a suit to recover the 
moneys so paid on behalf of the defendants. The 
defendanta.contended that these amounts could not be 
recovered in accordance with the maxim ez dolo 
malo non oritur actio : 

Held,that the plaintiff was entitled to recover these 
amounts, the purchase of these in times of peace not 
being unlawful or such asto defeat the provisions of 
law, or opposed to publie policy. S Yar HUSSAIN 
Hyper v. Firm or MADHOWJI THAWAR, Ind. Rul. (1930) 
Sind 107; A. I. R. 1930 Sind 175 299 
Privy Councll—Special leave to appeal in criminal 

cases——Practice—Interpretation of Statutes—'Sen- 

tence’, ‘decision, meanings -of—British Columbia 

Court of Appeal—Power to grant leave to appeal 
"ty eriminal case, 


N 


er 
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“4 


Privy Councll—coneld. | 
It is very difficult to induce the Judicial Committee 


MA — Y 


Obiter.—The word ‘decision,’ standing merely, by 
itself might be sufficient, to cover. a decision either 
in a civil or in a, criminal. cgse, P C; Gguwe CHUCK 
v: Rex, Ind. Rul. (1930) P. O.. 219; A. L..R. 1930Ẹ. Gl 
291 P. Ò. | oe wie 
Probate and. Administration Act(V.of- 1881), 
S, 89; See Limrration Act, 1908; Sox. I, ART: 48 


Provident Funds Act(XIX of 1925), s, 3 (2) 
Provident Fund—Claim by widow— Production ‘of. 


Letters of Administration, whether 


Application for Leitersof Ad inistration —Coürt- 


>% - s 


ee. - 
Under s.3, cl (2)otthe Provident Funds Act, 
1925, the sum standing to the credit of a depositor in a 
Provident Fund vests on his death in his dependant, 
A Railway Company eannot, therefore, réfuse. to 
pay the amount standing to the credit óf a Railway 
employee in the Provident Fund, to his widow, until 
she takes out Letters 'of Administration, ML 
Where in an application for Letters of Administra- 
tion the widow stated that the Provident Fund amount 
standing tothe credit of her deceased husband had 
vested in herand that excluding thig- amount, the 
assets ofthe deceased amounted only to Rs.990: - 
` Held; that the E Pun apical not 
liable to probate duty. OG SEORETARY O ` 
INDIA v Mks MARY Mor 330. W. N 1148; A. I. 
R. 1930 Cal. 252; Ind. Rul (1930) Oal. 342 646 
Provincial Insolvency Act (V of 1920). See Orvir, 
ProcepureE Conr, 1908, s. 2, cl. (5) 20 
-—-. SS. 2 (f, 53. See HINDU LAW . BBE 
= ss. 2 (d), 29 (2)—Adjudication of Hindu 
father—Som$ sare, whether vests. im, veceiér-- 
‘Property’, meaning.of.. PAR an 
An Aes of adjudication as an insolvent, paased 
against a Hindu father who isa member of 4 joint 
Hindu family governed by the Mitakshara Law doea 
not vestin the Official Receiver or "Assignee his son's 
interests in the joint family property. CA TRYAM 
KesHAR RRASAD v. BASANT Kumar MUKERUII, 6 O. W. N, 
OTF AT. It 139 Oudi 36; Ind. Rul. (1853) Oudh 1875 
5 Luck. 248 l . 61 
——— ss. 4, 53— Claim by mortgagee to property. 
seized by receiver— Mortgage more than two. years 
old but denied by receiver—Procedure— Clainiant's 
right to apply under s. 4—Omission to do so —Remedy 
1 - suit. E 
dana ‘of an insolvent were seized by the 
receiver. A person objected to the sale of thé, pro- 
perties alleging that he hada mortgage over theme 
The mortgage could not be annulled under a | 
ofthe Provincial Insolvency Act as 1t was more than 
2 years old. The mortgagee contended that. under 
the circumstances the Court was bound to recognise 
his charge subject to any civil suit which the re- 
ceiver might institute : ET 
Held, that as the existence of the lien was, denied, by 
the receiver and as he had taken possession of the 
5 j 





= 


N , 


. 016; 


* * 1920, s. 2 (d) 


066 


properties in which the petitioner claimed alien it 
was open-to the latter to ask the Court to adjudi- 
cate upon his rights under s.4 of the Act and as he 
had not adopted this course the only manner in which 


ihe could obtain an adjudication of his ‘rights was by 


‘aregular suit. L Marpa Ram v. Jagan NATH, A.J. R. 
1930 Lah. 180; Ind. Rul. (1930) Lah. 459 539 
-——— 88. 4,53—Deed of release, whether transfer 
: —Transfer execüted morethan two: years before 
.adjudication—Power of Insolvency Court to “annul 

` such transfer.- - . Wi : f i 
A deed `of release executed by an insolvent accom- 


-panied by. mutation and transfer of possession is a 
“transfer within the meaning of s8. 53 of-the Provincial 
' Insolvency Act. a 


, Ac: deed of release entered into by the in- 


:Solvent more than two years before his adjudica- 


tion cannot be annulled by the Insolvency Court 
either under s. 53 or under the general powers given to 
- the, Court by s.4 of the Provincial Insolvency Act. 
O AMJAD ‘Ati v, Nann Lat Tanpon, Ind. Rul (1930) 
. Oudh 169; 7 O. W. N 377; A. 1. R. 1930 Oudh 314 217 
———- 3. 10— Application for adjudication—Dis- 
missal on ground of fraudulent transfer, legality 
of—Proper stage for considering validity of 
transfer. a < 
An application for, adjudication ‚as an insolvent 
cannot ..be dismissed on the ground that the 


_ applicant. has fraudulently transferred certain prop- 


erties to his sons and has not shown them in the 
. Bchedule of assets. Es n 
If the applicant says he is unable to pay his 
debts he should be adjudieated insolvent and steps 
should be. taken after adjudication to annul the 
transfer. L Trsa SINGH v. BALWANT SINGH, A.I R, 
, 1930 Lah.16; Ind. Rul. (1930) Lah. 480; 31 P.- L. R. 
- 576 
——— 8. 21—Order calling upon insolvent to 
appear for  examination—Failure to appear— 
Issuing warrant.for arrest, legality of.” 
.Where a District Judge passed an order calling 
upon aninsdlvent debtor to appear in Courton a 
certain. date to answerthe allegations made against 


“him in the petition of. the creditor on pain of an 
adjudication order being passed on default, and on the 


-failure of the debtor to appear on that date, issued 


‘a warrant for the arrest ofthe debtor purporting to 
‘act under s 21,” Provincial Insolvency Act: 


4 


Held, thatthe order was not justified by the terms 


‘ofs.21, and was-‘therefore, illegal. L AMAR SINGH 
` RAJINDAR SINGH vV. IMPERIAL BANK OF INDIA, JULLUNDUR, 
` A: IR. 1929 Lah. 808; Ind. Rul. (1930) Lah. 502 870 


*- 


— $. 29 (2). See PRoviNOIAL INSOLYENÓY ACT, 
; ; i 61 
'———-—88. 33 (1), 63 proviso—Deferred dower-debt 
due to wife of “Muhammadan insolvent, whether 


^. provable in insolvency—Wife’s proper remedy. 


~ "A Muhammadan wife is not entitled to be entered in 
ihe schedule of ereditors of her insolvent husband: for 
the amount of her deferred dower debt. Such a debt, 
being payable only on death or divorce, falls within 


e A to s. 33 (D). of the Provincial Insolvency 
et[.  '"' zr m 


.'The only remedy ofthe wife in respect of such debt 


` under the Provincial Insolvency Actlies under s. 63, 


eg 
-— 


of the said. Act; A Suamna BIBI v: Gava- Prasan, Ind. 


"Rul? (1930) All; 418; (1930).A. L. J; 1038;:A. I. R 1939 - 
‘AL. 580. — Pre 
c + wee $898.-41,-42— Order of .diseharge 


(0754 


considering matters referred to in 8:42, legality-of. ' 
: d @ A = cg M MN. 


INDIAN OASES. | Us 


a : : MED EE 
Provincial! Insolvency Act—1920— contd. 


without ' 


(1920 
Provincla! Insolvency Act—1920--coneld. . 


An order of final discharge of an insolvent under 
8. 4l ofthe Provincial Insolvency Act cannot be 
made without taking into consideration the ` facts 
stated in s. 42 of the said Act. C Goptram BHOTICA 


Rul. (1930) Cal. 380 748 


—— —— ss. 51, 52—Civil Procedure Code (Act V of 
1908), O, XXI, r. 68—Aittachment of property—Suit 
under O, XXI, r. 68—Judgment-debtor becoming 

. insolvent—Attaching creditor, whether entitled to 

‘any priority over other creditors— Attachment, 
effect of —Right to get costs as first charge. 

When on account of a claim being allowed under 


'-Brray MOHAN CHATTERJEE, A. I. R. 1929 Cal. 576; Ind’ ; 


O XXI, r. 60, Civil Procedure Code, a property is - 


. Teleased from attachment, if the decree holder brings 


a suit as provided under O. XXI, r. 63 and that 
suit is decided in his favour, the result is that the 
attachment is revived, although the property was 
released from attachment under r. 60, 

Attachment does not create any title infavour of 
the attaching .creditor. It merely prevents private 
alienation. 

An attaching creditor who, ina suit under O. XXI, 
T. 63, Civil Procedure Code, gets it established by 
‘the Court that the property attached is the property 
Of the judgment-debtor, is not entitled to 
any priority in insolvency proceedings over 
the other creditors of the judgment-debtor; he 
is, however, entitled to get the costs of the execution, 
including the costs of the suit brought under O. XXI, 


r. 63, Civil Procedure Code, as a first charge on the. 


‘property made available by him for the benefit of 
‘the creditors, H 

. Section 520f the Provincial Insolvency Act re- 
fers to the case of attachment of all kinds of prop- 
erty and is not confined to moveable property alone. 
‘G HARAN HANDRA CHAKRAVARTI V. JOYOHAND, A. I. R. 
1929 Cal 524; Ind. Rul. (1930) Cal. 369; 57.0. 122 737 
——, 8,53. See PRovINOLAL INSOLVENOY Aor; 1920, 

s. 4 


S a 7,539 
— — —— S. 63 proviso. See PROVINOIAL INSOLVENCY 
Act, 1920, s. 33 (1) 754 
"Provincial Small Cause Courts Act (IX. of 
1887), s. 17— Application to set aside ex parte 
decree—Treasury closing early—Applicant pre- 
vented from depositing on same day —Deposit next 
day—Suficient compliance. 
* On the lst of September, 
day, the applicant made an application for setting 
aside the ex parte decree accompanied by, an affidavit 
and bya tender of depositof the decretal amount. 
He received back the tender from the Oourt after 
12 o'clock and on going to deposit the money in the 
‘treasury, found it to be closed. It was the rule that 
the treasury did not receive depositson Saturdays 
after midday. Theapplicant actually deposited the 
‘money in the treasury- on Monday the 3rd of Septem- 
ber. The period of limitation for applying. to set 
‘aSide-the ex parte decree expired on the 2nd of Sep- 
tember: 
‘Held, that there wasa sufficient compliance with 


D 
e 


“the requirements ofs: 17 of the Provincial Small Cause 


Courts Act. A JAGDISH Perasan v. Dgokr Rar, Ind. Rul 
(1920) All. 441 825 
—— —— 5, 24, See Ctvin PROCEDURE Cone, 1908; s. 95 
, i 225 
Sch. ||, Art 35—-Plaint containing allegation 
‘of trespass—Nature 

|. Cause Court, 


of suit—Jurisdiction of Small 


/ 


1928, which was a Satur- 


*- 


Vol. 193) 


Provincial Small Cause Courts Act—concld. : 


-- Mitter, J.—The question whether a suitfalls with- 
in Art. 35 of Sch. JI to the Provincial Small Cause 
Courts Act does not depend upon the defence but 


“on the allegations, in the plaint. CG KAMAL KRISHNA 


SANYAL v. MADHUSUDAN CHOWDHURY, 33 C. W. N. 839; 
A. I. R. 1930 Cal. 240; Ind. Rul. (1930) Cal. 316; 57 
O. 344 316 
-—+—— Sch. II, Art. 35 (g)—Suit for return of 

. articles or. money advanced for marriage—Juris- 

diction of Small Cause Court. 

` A suit for the return of articles or sums of money 
‘advanced by the plaintiff to the defendant in con- 
nection with a proposed marriage which afterwards 
falls through, does not fall within the purview of Art. 
35 °(g) of ‘Sch. II of the Provincial Small Cause 
Courts Act and is not excepted from the \cognisance 
of a Small Cause Court. The said Article is confined to 
suitsfor compensation for breach of contract of be- 
trothal or promise of marriage. Pat JAGANNATH PANDA 
v. BHIKARY PANDA, A. I R. 1929 Pat, 744; Ind. Rul. 
1930) Pat. 305 385 


Punjab Colonization of Government Lands 
Act (V of 1912), s. 20—Death of tenant—Mutation 
in favour of alleged adopted son—Adoption found 
to be false—Nephew’s right to sue for declaration 

* of invalidity of mutation. 

B, who owned occupancy rights in certain lands 
to which the Punjab Colonization of Government 
Lands Act applied died. On the application of his 
widow mutation was made in favour of an alleged 
adopted son. Nephews of B instituted a suit against 
the widow and the alleged adopted son for a 
declaration that their reversionary rights were not 
affected by the mutation on the allegation that 
the adoption set up was false. 'The adoption was 
not proved: 

. Held, that the plaintiffs were entitled to institute 

the suit and to obtain a declaration oftheir rights. L 

RasJtv. BADAR Din, A. I. R, 1930 Lah. 43; Ind. Rul. 


(1930) Lah. 481 833 
Punjab Courts Act (VI of 1918), s. 41. 

See O1vin PROCEDURE Cope, 1908, s. 100 385 
- See HINDU Law 869 


Punjab Land Revenue Act (XVII of 1887), s. 
117 (2) (d)—Jurisdiction—Civil and Revenue Courts 
—Partition vroceedings before Revenue Officer-—High 

' Court's power to issue injunction. 


9 The Lahore High Court cannot issue an injunction 


to a Revenue Officer before whom partition proceed- 
ingfare pending for staying such proceedings when 
8.117, Punjab Land Revenue Act, is not applicable 
to the case. L MUHAMMAD MASUD V. SHIV CHARAN Lat, 


Ind, Rul. (1930) Lah. 386 82 
Punjab Municipal Act (lll of 1911), s. 152— 
‘Publie prostitute’, definition of—Civil Court's 


- jurisdiction to question decision of Committee that 
certain person is public prostitute. 

Before a prostitute can be described as a ‘public 
prostitute’ it must be shown that she is available 
at any time tothe publicat large. Where all that 
is established is that a woman is earning her living 
partly if not wholly by selling her body and that she 
is what may be termed a kept woman, she may 
be described as a prostitute but not a public 
prostitute. 

" A Municipal Committee is not the sole judge 
whether a person is or is not a public prostitute and 
ita conclusions can be challenged in Oivil Courts. L 
MyNICIPAL COMMITTEE OF DELHI v. Moti JAN, Ind. Rul. 


N 


a 
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Punjab Municipal Act- concld. 
(1930) Lah. 456; 31 P: L. R. 517; A. I. .R. 1930 Lah. 
t241 536 


—— —— 88. 170, 172, 188 (u)—Commitiee granting | 
permission to build  verandah—Imposing of con- 
ditions regarding rent and demolition, legality of— 
Absence of bye-laws, effect of. . 
A Municipal Committee, which can sanction & 

building and impose certain conditions in accordance - 

with the rules which it is empowered to-make, cannot, 
in the absence of such rules, imposesuch conditions 
and is bound either to refuse sanction or to grant: it 
unconditionally, and where sanction to build is 
given by a Committee subject to conditions which 
in the absence of the rules are ultra vires, such con- 

ditions are not binding and may be disregarded. L 

MUNICIPAL CoMwarTTBE DELHI v. CHaMBELI, 31 P. L, 

R. 223; A. I. R 1930 Lah. 246; Ind. Rul. (1930) Lah.- 

388; 11 Lah, 276 - 84 


— Ss, 170, 172, 89—Erection of structure 
overhanging street— Power of Municipal Committee - 
to impose conditions on permission—Validity of, 
stipulation for rent. AM. 
Section 172, Punjab Municipal Act, does not em- 

power a Municipal Committee to impose conditions 

to its permission to build a structure overhanging 

a publie street. A condition attached to a permission 

granted under the said section, for payment of 

rent is, therefore, ultra vires. 

Section 170 ofthe Punjab Municipal Act does not 
apply to erection of a structure overhanging a street. 
L OBAMBELI v MUNICIPAL COMMITTEE, DELHI, A. l1. R. 
1929 Lah. 701; Ind. Rul, (1930) Lah. 487 839° 
See PUNJAB MUNICIPAL Act, 1911, 

84- 





-——-—— S. 189. See PUNJAB MUNICIPAL Act, 1911, 
s. 110 839 
Punjab Redemption of Mortgages Act (XI of 
1913), s. 12. See PUNJAB TmNANOY ACT, 1887, s. 
71 (3) (d), fg) .- 273 


Punjab Tenancy Act (XVI of 1887),s.76— 
Mortgage without possession—Provision entitling 
mortgagee to recover possession on default of pay- 

ent ok malikana—Helationship of parties—Suit 
y mortgagee Jor possession—Jurisdiction of Civil 
Courts. 
Where amortgage-deed provided that the posses- 
sion of the land should remain with the mortgagor: 
and that he should pay land revenue, but if he failed 
to pay malikana tothe mortgagee forany year the 
mortgagee would be entitled to take possession, and 
the mortgagee instituted a suit to recover possession 
on default of payment of malikana: 
Held, that the suit was not one between a landlord 
and tenant and the Civil Courts had jurisdiction. to 
entertain the suit. L Karam ORAND v, FAGIR SINGH, 

A. I. R. 1929 Lah. 489; Ind. Rul. (1930) Lah. 396 92 

—— —— S. 77 (3) (d), (g)—Jurisdiction of | Civil 
and Revenue Courts—Suit in respect of occupancy 
holding—Status, question of—Punjab Redemption 
of Mortgages Act (XI of 1918), s. 12, scope of.’ 
A Oivil Court can entertain a suit brought by a. 

party in respect ofan occupancy holding under cl. (d 

or el. (g), sub-s. (3) of s. 77 of the Tenancy Act under. 

certain conditions, i.e, when it involvesa matter of 
status or a point of law such as res judicata or any 
other similar matter. Whensuch matters have ‘Keen 
determined and it becomes necessary to deside any 
matter which under sub-s, (3) can only beheard- “And 
determined bya Revenue Court: the Civil. Court 
must act under the first proviso to the sub-section, 
e 


908 - — . INDIAN 
Punjab Tenancy Act—eoneldi ^;;^ -> Gu 
Under s. 12 of the Punjab: Rédemptioh of. Mort- , 


gages Act the suit must relate to rights arising out-of. 


or based on the mortgage. A' suit’ for possession by 
a party dispossessed. by. an order:of the Collector 
would thus fal] within this category,-but the right of 
the claimant to possession must'relate back to the 
mortgage of which redémption is. sought and in re- 
gard to: which only the Collector has jurisdiction: .L; 
RAHMAT v. MUHAMMAD ALI, Jnd. Rul: (1930) Lah. 417; 
Az IR: 1930 Lah. 506 . 273. 
RallWays Act (IX of 1890),$.- 72—Risk Note H— 
‘Theft and robbery, distinction between—Mere theft 
: bhether absolves Company from liability. : 
Róbpéty and theft are’ not synonymous terms as’ 
used in’ Railway Risk Notes and- where there is 
no robbery from the running train but theft only, the, 
Railway Oompany is not absolved from liability:, . 
' Held in the circumstances of the casó that the send- 
ing.of goods in a waggon fastened with. paper- string 
and-wax amounted to wilful neglect: L Jat NARAIN 
TAOHAMI Narain v. G.. I. P, Ry. Oo, A. I. R. 1930 
Lah 37; Ind. Rul. (1930) Lah.493;. 11 Lah, 158: 31 
P, L. R. 419, ; DO. 845 


x - 4 a+ j 


: S. 72— Suit for compensation for theft from 


ATH aM. ve e 
.Tunning train—Burden,of proof.  . 
1na&suit against a Railway Company for compensa- 
tion for loss i 


or loss by theft from a running train, of goods. 
consigned foit, the Railway Company is bound to prove 
thatit took adequaté precautions to prevent theft, 
especially when thefts from running trains were fre- 
quent in the-section ,through which the waggon in 
question passed. N SECRETARY or STATE FOR INDIA v. 


~ 





BINGHAL- KUNDANLAL, Ind. Rul. (1930) Nag. 240;--A. T. 
R. 1930 Nag. 239 . 480 
———— $: 77. See ‘O1vin PRocepurz Cops, 1968, 
. 8. 80 . 902 


Registration Act (XVI-of 1908), 8$: 17 
- See TRANSFER OF PROPERTY Aor, 1889, s: 5 
= 8.17 (1) (d)—Lease for period cértain— 
Option to lessee to continue thereafter—Deed; 
. Whether? requires registration. __ 
-. Where nothing remains to be done by the tenant, no 
frésh document being required nor any notige having 
to. bà givén, and the tenantis entitled to hold on %o 
long as he continues to pay the stipulated rent'or 
render the stipulated service, the tenancy is one for a 
périod exceeding one year and the lease must be 
régistered. f T f 
«W héréaléasé provided asfollows:—"The lease will run 


"n ) 


for'atled8t6 months from date and hence if the lessees - 


happen to vacate, the premises earlier they will still 
be lable to pay rent for the full period of six months, 
After the expiration of „six months the lessees may 
Continue to occupy the premises at the aforesaid rent 
düd onthe terms noted in this indenture as long as 
Hey may desire, provided they continue to pay them 
monthly rent strictly in advance for every---month 
hd observeand perform the conditions therein set 


. forth and if they desire. to discontinue the occupancy 


L 


thêy will give à month's clear notice for the same 
to the lessor. In ease of the lessor- happening to 
dell the building to any oneat any time after expiry. 
of’ siz months from this day ihe lessees will be bound: 
to vàcaté the premises on receipt ofa month's clear 
notice fòr. the same from the lessor:" 
| Held, that there was a present demise and 
leased fell under s. 17 (0 (d) 

and réquired regisiration. 
ALU WALIA BRornEns, Ind. 
R: 1930 Sind 178 | 


( that the, 
of the Registration Act, 
-S DEVIDAS ZoUKIRAM v. 
Rul (1930) Sind 101; A. T. 
| 293 


(1) (b), 49» - 
8 157 


QABEB, ©. — - .pe 


Registration:Act—eoneld. ^ ^. 5, lle o 
——— $8.17, 49— Agreemént providing that prop- — 

erty' shall go to reversioners on death or’. ré-marriagé 

of daughter, whether compulsorily 
. Construction of .Áct- Benefit of doubt. ig 
“Where an agreement between a daughter. 46 - 
whom her mother had made a gift,and the revyer- 
Sioners provided (?) that after the daughter's death 


the property would- go: to’ thé revergioners and 


(ii) that'even if the daughter remarried. thé: prop- 
erby would go to them: . E QUE 
' Held, that the agreement was not; compulsorily 


registráble, as the first part- of the. agreement wás 


of a testamentary charaeterand the second: merely 

provided for & possibility. Ut s 

. Wheré:there is any doubt asto whether ‘a doci= 

ment is compulsorily registrable or not, the bepefit 

ofthe doubt must be givén to the person who 

seeks to have the document admitted in. evidence 

since the Registration Act is a disabling Act and ` 
must be strictly construed. L Fatima. v; BHARFU, A. be 

R. 1929 Lah. 886; Ind. Rul. (1930) Lah. 512;:31 P, E 
R. 553 i i 880 


———— 88. 35, 73, 77—“Making  of..ordér of , 
refusal", meaning of— Thirty days time, .starting 
point of, whether date. of order-or “date. of 
communication—Order of. Sub-Registrar refusing.to 

. register on ground of limitation, whether order of 
refusal under s. ?7—Fadilure . of. .executant to 
appear, whether amounts to denial of execution. . 
Under s. 35 of the Registration’ Act, the failure of 

the executant: of a document to appear. befor& the 

Registrar amounts to a-denial of execution by. him. 
The:-expression “making the order of: refusal" 

in ss. 73and 77 of the Registration Act-means not 

merely recording the date of refusal iw writing but 
communicating it tothe party concerned where it is 
passed in his absense: and without notice to him, and 
the 30 days time referred to in these sections should: 
be calculated not from the date of the order but froni 
the date when the order was communicated: to the 
party where he was absenf on the date'of the ordét 
and. had no previous notice -of the sames. ~:.-  , 

. An order of a Sub-Registrar under s. 73,. Registra- 

tion Act, dismissing a petition on the ground that 


registrable— 
` - © 


- 


it is time-barred is as much an “order of refüsal" - 


- Within thé meaning of the section ds an order dis- 


missing the pefition-on the ground that it has no 
merits. - The Act doés not niake.any - distinction. þe- 
tween the two kinds of orders. | DNE D: n 
. Per Venkütásubba Rao, J—Theré éan be no walíd 
order unlessif is made after. notice to thé parties 
affected by it or, it is cominiuticated to them in 
the ab&enceof such noticé.: Md Wr Pa 
Per Madhavan Nair, J.— An ordérto be válid under 
ss 73and 77 of the Act should be' passed in the pre: 
sence ofthe .parties - or after, notice to them : if no 
notice has been given, then it, should be communi- 
cated to them : in other words, the order to: be a 
valid one must be brought to the knowledge ofthe 
party against whom it has been passed. A decision 
cannot properly be said to be passed until itis in 
some way pronounced or published under such ejr- 
cumstances that ihe parties affected. by it have. a 
reasonable opportunity of knowing, whatit, contains. 
M SWAMINATHAN v. LaKSHMANAN GHETTIAR; 31 L.'W, 
487: Ind Rul. (1930) Mad. 489; A. I. R. 1930 Mad-490;. 
$3 M. 491; 59 M L.J. 585 |: 77 S45 


1—— — $.49. See REGISTRATION Aor, 1908, 8.17 880 
x 8.57. See Evipenos Aor, 1872,5. 65, 129 
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' 


vci. 123] 


Rellgious endowments—Partition— Provision. for 
worship by turns—Right to offerings. 

-. Where a family has &right of worship with some 

emoluments attached to it, the Court may assign 

aertain days for facility of worship and for the pur- 

pose of enabling each party to receive offerings 

offefed. 

Ir- the:case of. offerings-made. by worshippers at a 
temple any presentsor remuneration paid to the 
pujari or the person whose turn it. may be to act or 
officiate, will be his personal property, while the 
offerings made to theidol would-be the idol's exclu- 
sive property. A Goswami SADANAND v. GOSWAMI 
Indra Nanp; Ind. Rul (1930) All. 427; A. I. R.1930 
Alt. 383;(1930) A. L. J. 1025 763 
« —  —— Suit for possession—Plaintiff's duty to: prove 

his title—Gift of endowed property, validity of. 

In “a suit for possession the plaintiff can succeed 
only om the strength of his own title and not by 
showing defects in the defendant's title. 

A pér&on whois in possessiomof endowed property 
for. and om behalfof the foundation cannot make a 
valid. gift ofany portion of it. L Brram Das.v. MANGAL 
sre A.LR 1929 Lah. 868; Ind. Rul. (1930) Lah. 
: i : : 94 


Res judicata—Application for exécution of decree— 
- Omission to put forward plea of limitation—Order 
for dttachment—Later application forreview, whe- 

‘ther lies. 

Whére a plea of limitation available to a 
judgment-debtor in respectof an execution petition 
is not raised ánd àn order of attachment 1t made 
ex parte, he -is -concluded bythat order and it is 
iot open to him to seek to review that order on the 
ground of limitation M VENKATALINGAMA NAYANIM v. 


' Duanakas GIRIH, A. I.-R. 1929 Mad. 826; Ind. Rul. 
23 


(1930) Mad. 439 


‘Restitution. See Orvin PROoOEDURÉ Cops, 1908, s. 73 
- ' : 193 
Révision where other remedy is open. 
^ lf the law gives a party the benefit of a particular 
procedüre and there is failure on the part of the 
lower Court to exercise its jurisdiction so asto let 
lim fo take advantage of it, the fact that it has held 

‘that another procedure is open to him is no reason 

‘for notsettingit right in revision. N GAYARAMSAO 
v BALKISÉAN, A. I. R. 1929 Nag. 179; Ind. Rul. (1930) 
‘Nag. 208 © : 432 


P Riparian rights—Accretions to river bed, whether be- 


~ 


long to riparian owner or owner of river bed. 
'" Ageregards a grant ofland in India’ described as 
bounded by , non-navigable river the onus of show- 
‘ing that the grant did not cover the bed ad medium 


"filum a que is on the grantor. | 


Even where the owner of the river bed is different 


‘from the riparian owner,a gradual accretion to the 


shore will belong fo the riparian owner and not to 
the owner of the river bed. 

Right to accretions by alluvion arises ex jure 
nature wherever land abuts on a river, whether the 


“bed of the river be the property of the riparian 


‘owners asin the case of private rivers, or the proper- 
ty of the Crown as in the case of public rivers. 
Quere.—Whether when there has been a demarca- 
tion ofthe river bed, the results-of the accretions 
formed goto the riparian owner. M BoMMAVADEVARA 
NAGANNA NAIDU v. BoMMADEVARU SATYADARAYANA, A. I. 
R. 1930 Mad. 181; Ind. Rul. (1930) Mad. 447; 53 M. 202; 
.39 L. W. 72. - 31 
SaguBadl Inani, See Inam 28 


N 


P 
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Second appeal—Finding of custom— Interference, 
it is entirely within the provinceof a Court of 
First Appeal to determine the. value to be attached 


to the evidence and if upon an examination of the 


‘entire evidence the lower Appellate Court has found 


that a custom has not been established, it is.not open 
to.any party to question the correctness of the con- 
clusion arrived at. by that Court, in. second ‘appeal. 
O Krisuva Kumar v. Manzoor ALT, Ind. Rul. -(1930) 
Oudh 147; 7 O. W. N. 333; 11 R D. 140; A.I. R. xc 


Shamilat—Sale of khewat land—Share.in Shamilat, 


-~ -whether passes. 


Where all that a sale-deed states is that the khewat 
land is sold along with haquq dakhli wa kharji the 
onus is on the vendee to show that.he is entitled to 
a share in theshamilat. L HADAYAT Kuan v. GEHNA, 
31 P. L R. 195: Ind. Rul. (1930) Lah 385 ' 81 
Shipping—Advance frieght—Venture—I mpossibility 

of performance—Venture, when deemed to commence 
— Arabi dhara— Contract Act (IX of 1872), ss. 50, 
B3. A ' 

A venture commences at the moment of starting 
and not at the time of loading, and, therefore, 
where a boatislost on the way to a place. where it is 
to beloaded the venture cannot be said to have be- 
come impossible of performance within the meaning 
of s. 58 ofthe Contract Act and the advance frieght 
paid is irrecoverable. S Frem or NARSI v GoPALJI, 
Ind. Rul. (1930) Sind 88; A.4. R. 1930 Sind 282 232 


Sikh Gurdwaras Act (Vli! of 1925), ss. 3,5, 
30 (il) proviso—List- and notifications, effect of 
publishing— Person shown as in possession dead— 
Validity of proceedings—Persons affected by 
proceedings, duty of, to prove want of knowledge., 
The publication of the list and notifications under 

the Sikh Gurdwaras Act is intended togive notice 

to the general public ofwhatis being claimed. and 
the proviso to s. 30 (ii) of the said Act can 
only be availed of on proof of what is therein 
required. Therefore, where the publication of lists 
and notifications has been proved to have, been 
carried out with the prescribed formalities, it consti- 
tutes notice to the public at large and to all persons 
ineany wd concerned withthe property in question 
and the mere fact that the person shown in posses- 
sion of the properties and to whom notice by post 
had been issued was dead at the time. does not 
vitiate the proceedings. The party professing ignor- 
ance about the proceedings must establish -that as 

a matter of fact he neither had knowledge of the fact 

that- his right, title or interest had been included in 

the list nor by exercise of reasonable diligerize could 

have acquired that knowledge. L Dian SINGH 2, 

GURDWARA Tanul SAHIR, Ind. Rul. (1930) Lah 463; A. 

I. R. 1930 Lah. 717; 12 Lah. L. J. 65 543 


Specific performance. See Company Law 250 
— — ——  Mortgage— Defect in title—Sutt by mortgagee 
against mortgagor, to make up deficiency, whether 
for specific performance—Specijic Relief Aet (I of 
1877), s. 27—Transferee for value in good faith — 

Onus ‘probandi. : 

Where a-mortgage-deed provided that if the mort- 
gagee was deprived of any portion of themortgaged 
and he was entitled to make good the deficiency by 
choosing an equal area from other land belonging to 
the mortgagor and the mortgagee being deprived of 
the mortgaged properties; brought asuit' for possession 
of aspecific area of other land belonging to the 
mortgagor; ; Wi 


970 


Specific performance—coneld. 


Held, that the suit was one for specific performance of 
a contract and the mere fact that no specific plot of land 
was mentioned in the mortgage-deed made no manner 
‘o£ difference. < 

The onus of proving that a person isa transferee 
for value in good faith and without notice ison him. 
L Monan Lan v WapHawa Brnon, Ind. Rul, (1930) 
‘Lah. 390; 12 Lah. L. J. 26 s 86 


Suit to enforce specific performance—Stran- 

gers to contract, whether proper parties. 
"The rule that a person who is a stranger to the con- 
tract. is not a proper party toa suit for specific per- 
formance of the said contract, is onlya rule of con- 
‘venience. There are exceptions tothe rule. 

A agreed to sell a jama standing in his name to B.A 
and his son C subsequently sold a portion ofthe jama 
toD. lnasuit by Bforspecific performance against 
‘A, Cand D, C pleaded that as he was not claiming 
under A, he was not a proper party and the, suit 
was not maintainable against him: 

Held, that it was essential that the question whe- 
ther C was interested inthe subject-matter of the 
‘contract or not should be gone into and decided and 
that that decision could only be arrived ateffectually 
in the presence of C and C wasa necessary and pro- 
per party tothe suit. .O Ram KRISHNA SARDAR v. 
SREE KANTA MONDAL, 33 O. W N. 687; A I. R. 1929 
Cal. 667; Ind. Rul. (1930) Oal. 353 ` 657 


Specific Rellef Act (1 of 1877), s. 12 (c)-- 
Agreement to grant kanom, specific performance of, 
whether can be granted. 

An agreement to grant a kanom is really and sub- 
stantially not for lending money but for a tenure in 
land, and the fact that one of the incidents of the 
tenure is that the kanom: tenant advances money to 
the jenmi and that there are stipulations for the 
return ofthe sum or such portion of it as is left after 
settling of arrears ofrent at the termination of the 
tenure, is not sufficiént to make the contract one of 
mere borrowing. or lending. 

The rule against granting specific performance of 
contracts to lend or borrow money has no application 
to such acase. M THIRUTHIYIL UNNIRI” Korrie v. 
“NARAYANAN CHETTIAR, (1929) M. W. N. 686: A. LR. 
1929 Mad. 777; Ind. Rul. (1930) Mad. 428 12 
(——— —— 8. 27. See SPEOIFIO PRRFORMANCE 86 


s. 42, proviso—Decree for partition against 

` co-owner and delivery of possession in execution— 
Suit by defendant for mere declaration that decree is 
void, competency of. 

Where a person obtained a decree for partition of 
joint property against certain minors and took pos- 
session of a house in execution of the decree and the 
minors subsequenily instituted a suit for a mere 
declaration thatthe decree was not binding on them, 
-without a prayer for recovery of possession of the 
-house or for an injunction. restraining execution of 
the decree: 

Held, that the suit was not barred under s. 42, Spe- 
cific Relief Act, inasmuch as ifthe decree for parti- 
tion was declared void, the possession of the defend- 
ant would be possession ofa co owner on behalf of 
the plaintiff also, A Kaniz Suara Bist v. Finar BEGAM, 
Ind. Rul. (1930) All 364; A. I. R. 1930 All. 466 108 
-S 42-5uit for declaration of right to 

sacrifice ^ cows, maintainability of—‘Right to 
` property’, meaning of. 

* Section 42 ofthe Specific Relief Act is no bar to 
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the institution of a suit for a , declaration that the 
plaintiff has a right to sacrifice cows in.a certain 
village, , ; - 3 

The expression ‘right to property'in the said gece 
tion includes aright to use a particular propersy in 


a particular way. A RAM KUMAR SINGH vy MUHAMMAD ° 


SALIM, A. I. R.1929 All. 339; (1929) A. L. J. 241; Ind. 
333 
Stamp Act (Il of 1899), Sch. I, Art. 5—Note as to 
^ rate of. interest in account, whether agreement— 
Stamp. | 

A nole written inan account specifying the rate 
of interest payable from the date of the note is a 
memorandum of agreement within the terms of Art. 5» 
of Sch. I of the Stamp Act and should be stamped as 
an agreement. O BALLAB DAs v. Poran, 6.0. W. N. 
1012; Ind. Rul. (1930) Oudh 197; A.I. R. 1930 Oudh 
194; 5 Luck 218 853 
Statutes—Offences under special and .general Acts. 
." See Crry or Bombay PoLICE Act, 1902, s. 28 (3) 497 
‘Succession Act (XXXIX of 1925), S. 295. See 
. LETTERS OF ADMINISTRATION . . ,220 
.Suit for accounts— Valuation and Court-fees, See 

GUARDIAN AND WARD 634 


Sults Vaiuation Act (VII of 1887), s. 9. See 
OocvRT Feres Act, 1870, Scu. II, Art, 17, cls. (v) (vi) 
ge 417 


S, 11 (1) (b)—Want of pecuniary jurisdiction 

—No prejudice 

Objection $n appeal, competency of. E 

An Appellate Court cannot give effect, to an objec- 
tion on the ground of under-valuation ofthe suiteven 
if the objection had been raised at the proper stage, 
unless it issatisfed that- the under-valuation has 
prejudicially affected the disposal of the suit. , 

Where ina suit for pre-emption in a-Second Class 
Subordinate Judge’s Court the defendant pleaded that 
he wasentitled to get Rs. 5,100 and though, this 
matter was brought to the notice of the plaintiff no 
question of jurisdiction was raised and a decree for 
pre-emption was passed on payment of Rs. 5,100: 

Held, that it was not open to the plaintiff to attack 
the decree in appeal on the ground that the trial Court 
had no juriedietion. L SHANKAR Nata v. TIRLOK SINGH 


A. I. R. 1929 Lah. 509; Ind. Rul. (1930) Lah. 410: 11 
Lah. 15; 31 P.L R. 408 ` 122 
Tender. See INTEREST 58 


to parties—Validity of trial—- . 


k 
a 


. 
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Transfer of Property Act (IV of 1882), appliN 


cation of to Punjab—Sale without execution of 

formal conveyance. ~% 

The provisions of the Transfer of Property Act 
‘do not apply to the Punjab and a sale can be 
eflected, therefore, in Punjab without executing a 
formal conveyance. L RASHID-UD-.DIN v — NasIR-UD- 
Din, 4.1. R. 1929 Lah 721; 11 Lah. L, J.401; Ind. 
Rul. (1930) Lah. 465; 31 P. L. R. 536 “561 
————— S. 6. See LANDLORD AND TENANT 767 
—— —— $8.41, 52, 74—S. 41, whether can override 

s. ó2—Transferee pendente lite paying off prior 

encumbrance—Right to  subrogation — Intention to 

keep alive—-Presumption. KE 

Section 41 of the Transfer of Property Act cannot 
override s. 52 of the said Act. j , 

A plea of lis pendens cannot, therefore, be defeated 
by a plea under s. 4l of the: Transfer of Property 
Act that the purchaser was a bona fide purchaser 
from an ostensible owner. 

- Ifa transferee pending a suit has paid offa prior 
incumbrance and is entitled under the law to claim a 


I 


= 


e : 
. 
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.Charge in respect of such payment the doctrine of- lis 
pendens would not affect hisrignt to claim such 
charge. | : 

. It.cannot be laid down that in every case where a 
Subsefiuent mortgagee pays off a prior mortgage he is 
“entitled to subrogation. Where a subsequent mort- 
‘gages pays an additional sum to discharge a prior 
mortgage 8. 74of the Transfer of Property Act 
“would apply and an intention to keep the prior mort- 
gage alive wil be presumed: but where the prior 
mortgage-debt'is paid off out of the amount left in the 


-hands of the subsequent mortgagee for which there is’ 


a charge under the deed itself that section is not ap- 


_ pticable and the real intention has to be ascertained 


-ô 


from all the surrounding circumstances. A MOHAMMAD 
 Saariqg ULLAN Kuan v. MOHAMMAD SAMI ULLAN KHAN, 
A.I R. 1929 All 943; (1930) A.L. J. 57; Ind. Rul. 
(09909) All. 357; 52 A. 139 101 


,$, 51—Transfer by Hindu widow—Subse- 
quent. transfers—Lapse of many years—Final 
` purchaser making repairs —Suit for ejectment— 

‘Right to claim value of repairs. 
. Where a Hindu widow made an alienation in 1697 
-and the respondents who were the fourth or the fifth 
.vendees from the original alienee made certain 
repairs to the property asit was in a dilapidated 

condition : ` 

. Held, in asuit for ejectment ofthe respondents, 
“that the respondents were entitled to claim com- 
-pensation for the improvements made as they could 
mot; under the circumstances, have suspected any 
defect in title, eyen though the property was origi- 
nally purchased.from a Hindu widow. L SHEO CHARAN 
Das v. ABDUL HASAN, A. I. R. 1929 Lah. 825; Ind. 
“Rul. (1930) Lah. 507 : l 875 
- S. 52. See TRANSFER OF Property Aor, 1882, 
8. 41 101 
S, 52.—Deeree for pre-emption—Declaratory 

suit by reversioners against vendee withoutimpleading 

pre-emptors—Decree, whether binding on pre-emptar 

-—Lis pendens—Pre-emptor, whether representative 
`. of vendec. ; " < 

After the passing of a decree for. pre-emption the 
reversioners of the vendor instituted a suit fora 
-declaration that the sale was not binding upon them 

ithout impleading the-pre-emptors as parties and 

btained a decree, The pre-emptors deposited the 
Poney, aa the pendency ofthe declaratory suit 
'&nd obtained delivery of possession after the decree 
in thy¥esuit. Ina suit for possession by the rever- 
"sioners after the death of the vendor: 

Held, (|) that, the declaratory decree was not bind- 
dng on the pre-emptors as they were not representa- 
"tives,of the original vendee; 

e (2)that the doctrine of lis pendens did not apply 
as the right of the pre-emptors did not accrue due 








during the pendency of the declaratory suit; and 
(3) -the plaintiffs. were not, therefore, entitled 
to possession as against the pre-emptors. L SHARIF 


Hussain v. Nur SHAH, A. I R. 1929 Lah. 589; Ind. 
Rul (1930) Lah. 412 i 124 


————— 5, 53—Civil Procedure Code (Act V of 
. 1908), O. XXI, r. 68 —Suit to set aside fraudulent 
transfer—Burden of proof—Shifting of burden— 
Fraud and. collusion-—Nature of evidence required 
to prove fraud < 
In asuit under O. XXI, r. 63, Civil Procedure 
-Oode, as well as in. a suit for a declaration that 
jan alienation of property is fictitious and fraudulent 
and intended to defraud creditors the initial burden 
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is always on the plaintiff to prove his case and 
this burden does not shift to the defendant on the 
mere proof that consideration was not paid before 
the registering officer. e 

. ‘Ordinarily there can be no direct evidence to prove 
the fictitious ‘and collusive nature of a transaction 
and this can be established and inferred mainly by 
circumstantial evidence. L Loku RAM v. ALLAH 
Wasaya, A. I. R. 1930 Lah 12; Ind. Rul. (1930) 

477 573 
799 


of con- 


8. 54, See VENDOR AND PURCHASER 


s, B54—Sale-deed—Non-pay ment 
sideration—Passing of title. 

A sale once registered passes title unless it is es- 
tablished to the satisfaction of the Court that the 
‘intention of the parties was that title should not pass 
of consideration. Pat KAMTA 
PrasaD v. LAGHMI Saw, A, I. R. 1929 Pat 550; Ind. Rul. 
(1930) Pat. 295 71 
———— 8, 54—Sale of property below Rs. 100 in 

value by unregistered deed, validity of.: 

In thecase of property less than Its. 100 in value a 
sale can be effected without any deed by mere deli- 
very of possession. But if a sale-deed is executed it 
must be registered and ifit isnot registered no legal 
title passes under it. R Ma Kuan v. Maune Min DIN, 
A. I. R. 1929 Rang. 259; Iud. Rul. (1930) Rang. 180 

132 
—s,55—Agreement for sale of land—Land 
proving to be ryotisubject to liability to pay rent 

—Purchaser, whether can resile, — 

Where in respect ofa contract for sale of land it 
was found that there wasa patta issued in favour of 
the vendor's predecessor-in-title without any reserva- 
tion except &sto payment of rent in kind, and that 
the land was ryoti land in. à zamindari: 

Held, that the vendor hada permanent right of oc- 
cupancy which was transferable and heritable and 
there was not such a risk or danger in the purchase of 
the land as to entitle the purchaser to resile from the 
contract M MEYYAPPA CHETTY v. NAOHAMMAL ACHI, A. 
I. R. 1929 Mad. 783; Ind. Rul. (1930) Mad. 487 343 


.———— s3® 58, 100 Registration Act (XVI of 
. ]1908),55. 17 (1) (b), 49—Companies Act (VII of 
1918), s. 109—-Mortgage or charge over tmmoveable 
property—Agreement by plaintiff to advance moneys 
to Company on security of moveable and immoveable 
properties—Promise by Company to execute regular 
deed of mortgage—Company going into liquidation 
—-Plaintiff’s charge for his advances as against 
sale-proceeds of company's assets inthe hands of 
liquidators—Priority as against subsequent mort- 
gagees taking with knowledge of plaintiff's agree- 
qment—Effect of non-registration of agreement. 
By an agreement, dated the 14th February, 1920, 
made between the plaintiffs and the Pioneer Mills, 
Limited, (hereinafter calledthe Company), the plaint- 
iffs were appointed banias to the Millsand agreed to 
finance the Mills to the extent of rupees fifteen lacs. 
The agreement provided (inter alia) “that all stock 
in trade shall be under hypothecation to the bantas 
and in their charge and control,” and cl. 7 provid- 
ed that the Company (7 e.-the Mills) shall assoon 
as possible after the execution of these presents exe- 
cute in favour of the banias a regular deed of mort- 
gage ofthe land, refinery, factory, plants, "machi- 
neries, implements, structuresand buildings at Unao 
for the sum of rupees five lacs to meet any deficit that 
may be dueto the banias for the advances made -b 
them after availing of the stock under hypothecation 


- 
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to them asaforesaid." The plaintiffs in pursuance of 
this agreement'advaneed to the Mills Rs. 1,000,000 on 
the 16th February, 1920, and Rs. 50,000 on the 4th 
March, 1920, and they brought the present suit against 
the Mills onthe 10th February, 1923, to recover these 
sums together with interest. They prayed for a de- 
claration that the defendant Company's factory, land, 
buildings, stock in trade, &c (referred to in the above 
agreement) stood charged with the amount of the ad- 
vances made by the plaintiffs (namely, Rs. J,50,000) 
and interest thereon, and that in default of payment 
the- said mortgaged properties be:sold. by the Court 
and the sale-proceeds be first applied towards the pay- 
ment of the plaintiff's claim. - 

The plaintiffs inpleaded as co-defendants to the 
suit, A,B and C,in whose favour the Mills had (sub- 
sequent tothe date of the agreement aforesaid) exe- 
cuted three mortgages upon certain immoveable pro- 
perty of the Company. These mortgages “were duly 
registered as required by s. 109 of the  Com- 
panies Act, 1913, but the plaintiffs alleged (and it was 
admitted by the said A, B and C) that these mortgagees 
had. knowledge of the plaintiffs’ agreement of 14th 
February, 1920, and of the advance of Rs. 1,50,000 pre- 
vious tothe execution of the mortgages in their 
favour. The plaintifis, therefore, further prayed for a 
declaration that their (plaintiffs’) claim was entitled 
to priority over the claims of the said defendants, A 
Band C. Ki 

After theinstitution ofthe suit, the Mills went into 
compulsory liquidation, under -the orders of the High 
Oourt, Calcutta, and all its assets were sold by auction 
and the sale-proceeds amounting to Rs. 9,85,000 held 
by the liquidators. This amount (save only Rs. 9.000) 
represented the sale-proceedsof the immoveable-as- 
gets of the Mills. uL 

Consequent- on the liquidation the plaintiffs amend- 
ed the relief claimed in their plaint, and added the 
following prayer: “ From the amount of sale-proceeds 
amounting to Rs. 9,85,0€0 in thehands of the High 
Court of Oalcutta the money due to the plaintiffs may 
be awarded." | l 

No regular deed of mortgage of the immoveable 
property of the: Mills was ever executed in favour.of 
the plaintiffs as contemplated by cl. 7 $t the eree- 
ment of 14th February, 1920, nor was the said agree- 
ment registered either with the Registrar of Joint 
Stock Companies under s. 169 of the Companies 
Act, 1913, or with the Registrar of Assurances under 
:8.17 ofthe.Registration Act, 1908: 

Held, by the Privy Council, that the agreementof 
l4th February, 1920, did not, in itself, constitute or 
create a mortgage orcharge upon the immoveable 
property of the. Company within the meaning of.ss. 
58 and 100, Transfer of Property Act, 1882, butit 
merely created a right in the plaintifis to obtain an- 
other document, viz a regular deed of mortgage of 
the said immoveable property which was to be execut- 
ed. by the Company. As, however, no such deed of 
mortgage was ever executed in the plaintiffs’ favour, 
the plaintifis had neithera mortgage nor a charge 
on the immoveable properties of the Company or the 
proceeds of sale thereof and were not, therefore 
secured creditors of the Company, and a fortiori they 
were not entitled to -priority over the ` subsequent 
mortgages executed in favour of the creditor-defend- 
ants (A, B and C), notwithstanding that these defend- 
ants advanced moneys to the Oompany with knowled ge 
of the plaintiffs’ agreement of 14th February: 

- Held, further, that even ifupon its proper in- 
terpretation, the agreement of 14th February, could 
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be said to create a mortgage or charge upon tha 
Company's immoveable property, as it was not-regis- 
tered under - the Registration Act, 1908; the 
unregistered agreement could neither affect «He 
immoveable property comprised therein nor be received 
in evidence of any transaction affecting such property 
and consequently, in any- event, the plaintiffs’. claim 
to a charge and priority must, of necessity, fail, 
P C HukKvuMonaND v. RADHA KisHEN-MoOTI Lat, A. L R. 
1930 P; O. 76; 31 L. W. 330; 32 Bom. L. R. 533; Ind. 
Rul (1930) P. O. 141; 7 O. W. N. 289; 58 M. L. J. 453; 
5810 L J. 581; 34 O. W. N. 506 P. O. 157 
S. 60. See NORTH-WEST FRONTIER Provinog 
Law AND Justice REGULATION, 1901, s. 28 554 
S. GO — Redemption — Clog — Suit by 
usufructuary mortgagee for possession— Com- 
promise decree—Possession of mortgagee, character. 
of —Provision for rights of mortgagor and mortgagee 
tobe worked by execution—Execution: application, 
dismissal of, as, being barred. by limitation~ 
Separate suit, maintainability of, 
Under the terms ofa document purporting to be 
a deed of usufructuary mortgage, possession, was 
not given. The mortgagee tHereupon sued for, re- 
covery of possession which was wrongly withheld and 
for an alternative relief for sale if for any reason 
possession could not be given. A compromise decree 


was passed by which the mortgagor was to pay the - 


mortgage amount inthree years,the mortgagee was 
during that period toremain in possession on pay- 


ment^of a fixed quantity of paddy and in default" 


ofpayment of the amount within the prescribed 
p3riod, the mortgagee was to take possession by 
taking out execution and when he took possession 
in that manner the mortgagee .was to relinquish 
possession on payment of the amount at the Vishu 
month of any year andthe- rights of both parties 
were to be worked out in execution. There wasdefault 
in payment and the mortgagee took possession and 
was in such possession for over 12 years, An ap- 
plication bythe mortgagor for redemption by way 
of execution was dismissed as. being barred by time, 
In a separate suit by the mortgagor for redemp- 
tion: y 

Held, (1) that the parties when they entered into 
the rajinama did not agree that there should be any 
clog on the equity of redemption or thatthe equity 
should be barred in three years when the law allow 
ed60 years to redeem. Assuming that they did, su 
a clause would be void as a clog on equity of redemp 
tion; 

(2) that the intention of the parties.in the prior. 
suit when they. entered into the compromise was 
clearly to keep the mortgage alive, that possession. 
was taken under the mortgage and the parties never 
intenled that the equity of redemption should bg 
lost if the mortgagor did not re-pay the mortgage 
monsy in three years; ) A 

(3) that s. 47, Civil Procedure Code, was no. bar to 
the maintainability of the suit; . e 

(4) that the compromise decree far from putting an 
end to the right to redeem, was passed on the basia 
that the mortgage right should subsist, and a sepa- 
rate suit for redemption properly lay- 

Section 69, Transfer of Property. Act, does not per- 
mit parties to contract themselves out of its provisiong 
aud the proviso to 8. 60 which refers to theextinguish- 
ment ofthe right by act of the parties must bean act 
subsequent to the transaction. "The fact: that an ille- 
gal term in an agreement is by consent of parties. 


embodied ina consent decree could not make--thaea 
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term enforceable nor couldit be a 
sequent suit to redeem. f 

A judgment obtained upona contract which is 
ultxa vires cannot be of more validity than the invalid 
contract on which it was founded and so faras dec- 
rees funded on contracts are concerned, the Court 
can give relief in a separate suit or in execution pro- 
ceedings wherethe terms of the consent decree are 
against the provisions of any Statute. M AMBU NAIR 
v. "KELU Narr, 31 L W. 44; A I. R. 1930 Mad. 395; 
Ind. Rul. (1930) Mad. 520; 53 M.805 584 


————— S. 68—Acquisition of part of mortgaged 
property hy Government —Compensation—Sub- 
&itution of security—Right of mortgagee to com- 
` pensation. 
., Wherg a part of mortgaged property is acquired by 
Government under the Land Acquisition Act, the 
money paid by the Government as compensation is 
impressed with the same liability. as the land for 
which it is the compensation and is thus a security 
in the new form. 'O PRAG DiN v, NANKAN SINGH, Ind, 
Rul.(1930, Oudh 182; TO W. N. 217; A.I, R. 1930 
Oudh 392 e 56 
- — $. 74. See TRANSFER or Property Aor, 1882, 
. 8.4l 101 
-—— —dA— $, 84. See. MORTGAGOR AND MORTGAGEE 796 


—— —— s. 91. See O.P, Tenanoy Act, 1920, s. i E 
007 4 

‘S. ‘91, cls. (a), (b). See Morraacs 211 
‘$8.95, 101—Subrogation—Malabar Law-- 
~ Mortgage by karnavan of Malabar tarwad— 

‘Discharge by junior member—Right to subrogation 

—J VÉ member whether co-mortgagor for purposes 

of:6.95. - ; 

‘Subrogation isa doctrine of equity and ss. 74 and 
101 ofthe Transfer of Property Act donot profess to 
exhaustively deal withall aspects of .that doctrine. 
` A memberof a Malabar tarwad -who discharges 
out of ‘his. self-acquisitions à mortgage over tarwad 
property created by his karnavan isentitled to sub- 
rogation. M Nan@unnr -KovinammMa ~v. KELI 
NeEpuNGADI, (1929) M. W. N. 722; A. I, R. 1929 Mad. 


defence in a sub- 














. 860; 31 L. us Ind. Rul. (1930) Mad. 508 364 
—— ——:8.: i 
See CONSTRUCTION OF DEED : 191 
"See TRANSFER or Property Act, 1882, s. 58 157 
M S.101. See "TRANSFER.OF PROPERTY AOT, 
1882, s. 95 i 364 


S. 123-—Unregistered gift—- Donee put in 
„possesggon—Doctrine of part performance, appli- 
cabiltty of. ; 

. The equitable doctrine that a vendee in possession 
who has paid consideration buthas not obtained a 
registered conveyance could not be ousted by the 
yendor ora person claiming under the vendor, has 
no.applieation to the case of a donee. ; 
- “Ib is essential that there must be a - superior equity 
in favour-of the.person who invokes the.aid of an equ- 
itable principle. R Mauna HLA Mauna-v. Maune Po 
T I. R.1929 Rang. 316; Ind. Rul. (1930) Rang. 
142 


— ——- $8. 123,129—Gift by Muhammadan to 

Hindu, whether governed by Muhammadan Law 

or 8.123—Oral gift «with possession, validity of— 

Bengal, Agra. and Assam Civil Courts Act (XII 

of 1887), s 87. ; 

The rules of Muhammadan Law-should be applied 
to' test the validity.of a.gift made-by a’ Muhammadan, 
whether the gift 'be.madeto a-Hindu or to another 
Muhammadan, as a'principle of equity, justice and 
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746; Ind. Rul. (1930):Pat. 327 
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good conscience under s. 37, Bengal, Agra and 
Assam Civil Courts Act. 

An oral gift by a Muhammadan to a Hindu, which 
is completed by -délivery of possession to the donee, 
is, therefore, valid notwithstanding the provisions of 
8.123 of the Transfer of Property Act. Pat TaAsERE 
v. AJODHYA Prasad, A I R. 1929 Pat. 417; Ind. Rul. 
(1930) Pat 321 : 401 


s. 128—'Universal donee,’ definition of. . 

A donee cannot be held to have become a ‘univereal 
donee’ within s.128 ofthe Transfer of Property Act 
unless the gift consists of the donor's whole property. 

Tf in a suitto recover a debt against thé debtor 
and a person alleged to be his universal donee it 
turns out on the taking of evidence that the entire 
property belonging tothe debtor has not been gifted 
to the donee,there willbe a misjoinder of parties and 
causes of action andthe suit against the donee must 
be dismissed on that ground. A Smuyax BEHARI MAL 
v. MAHA Prasan, (1930) A. L. J. 99; A. I. R. 1930 All. 
180; Ind. Rul (1930) All. 372 324 
— ———— S. 129. See TnANsrER or Property Act, 1882, 

s. 123 >- l . 401 
S. 130, whether applies to assignment by 

way of charge and to assignment of mortgage-debt, 

The definition of.the words “secured creditor "is 
according to.the Presidency and Provincial  Insolv- 
ency Acts of India, comprehensive to include persons 
claiming equitable charges. 

Section 130 (1) ofthe Transfer of Property Act 
read with s.3 of the Actis inapplicable to an as- 
signment of a mortgage-debt ; -it.applies.only to an 
assignment of money-debt. Section .131 applies not 
only to an absolute assignment but to an assign- 
ment by way of charge as well. .S OFFIGIAL, ASSIGNEE 
v. l'AKIRJI CowasJI, A. I. R. 1930 Sind 77; Ind. Rul. 
(1930) Sind 105 297 


Trespass to land—Suit for damages—Gist of 
action—Right to possession—Title immaterial— 
Co-owner's right to eject trespasser without refercnce 
to other co-owners. 

Trespass is a wrong to another's possession ; it is an 
injury to a pessessory right and, therefore, the proper 
plainh inan action for trespass toland.is the per- 
son who is in actual or constructive possession; of the 
land, 2 e., entitled to immediate possession and in 
general, the stranger who violates his possession can- 
not justify the violation by showing that the posses- 
sion was without title or even by showing that it was 
wrongful, unless he further proves not only that .a- 
third person was entitled tothe posgession but that 
he, the stranger, had acted with the authority of -the 
said third person. l i | E 

One of several co-owners can maintain an action in 
ejectment againstatrespasser without joining the 
other co-owners as parties to the action. © CuRRIM- 
BHOY & Co. Lro. v. L. A. CREET, 50 O. L. J. 208; A. I. 
R. 1930 Cal. 113; Ind. Rul. (1930) Cal. 282; 57 O. 170 
Trust. See Co-SHARERS 
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45 

— Decree against of 
‘mosque property. : 

A decree passed against a person asthe mutawallt 

of a mosque may be executed against the mosque 








mutawalli— Liability 


-property even though there is no express direction in 


the decree that the mosque property: would be liable. 
‘Pat Boapo MANDER v. Knopasu&, A. ‘I. R. 1929 Pat. 


See PENAL Oone, 1860, s, 174 
o> - 


.407 
of :19015,. 5. 14.7, - 
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‘executed a “deed of assignment 
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alteration—Sanction of Municipality, whether neces- 
sary—Power to refuse sanction. 


The opening of a door in an existing wall will not’ 


miterially alter a building within the meaning of's. 
178 ofthe Municipalities Act, and the law does not 
enable the Municipal Board to refuse permission” to 
open a door if it is to be opened reasonably in an 
existing wall. A MOHAMMAD ATA HusaIn v. QADIR 
Baksy, Ind. Rul. (1930) A11. 426; A, I. R. 1930 All. 
560; (1930) A, L. J. 1070 762 
— ———— 55, 180, 321— Permission. to buila—Civil 

suit by aggricved- neighbour, competency 
. Granting of sanction, effect of. 


ofthe U. P. Municipalities Act granting permission 
for constructing a building does not conclude the 


matter as between the applicant to build and a neigh- ' 


bour ‘and the latter, if he is aggrieved by the order, 
can institute à suit in the Civil Oourt to establish 
any right of way or easement which he may possess. 
O MAHADEO .PRASAD BAKKALV JAMILA Kuatoon, Ind. 
Rul. (1930) Oudh 151; 6 O. W. N. 396; A, I. R. 1930 
Oudh 200 -^. 2 ot 4, E 55 
‘Vendor. and purchaser. 42 
— ——— Agreement by vendee to purchase back rents 

from vendor—F'ailure to execute deed of assignment 

—Rent becoming barred —Sutt 


See GonTRACT 


1872), s. 84 —V endee, whether bound to pay stamp 
duty. - E 
The plaintiff conveyed a certain property to 
defendant. It was provided that the back rents would 
belong to the vendor, but it was agreed that an account 
would.be madé of the arrears of rent dueto the outgo- 


ing landlord and that on such account being made, "the 


defendant would have a deed of assignment executed 
by the plaintiff in respect of the arrears of rent 
which would be found properly due to the plaintiff 
from the raiyats after deducting the claims barred by 
limitation and making an allowance of lO per cent for 
collection charges, and would pay the consideration 
therefor to the plaintiff. There, was no 
suggestion either that an account "as toe the 
arrears of rent was made or that the plaintiff 
in favour of 
the defendant in respect of such arréars. But the 
plaintiff claimed a decree against the-defendant for the 
gum of Rs.430-0-7 on the footingof what would be 
_payablé by the defendant tothe plaintiff if the deed 
of assignment had in fact been executed by the 
plaintiff in favour of the respondent, 

Held, (4) that asthe plaiutiff had not executed the 
deed of assignment, he had no cause of action against 
the defendant; 

(41) that it was notthe duty ofthe defendant to pay 
for the stamp in respect ofthe proposed assignment 
deed as it was in substance only a deed authorising the 
defendant tocollect the rents. 
MAHADEO PrasaD, A. I. R. 1920 Pat. 395; Ind. Rul, 
(1930) Pat. 394 | 794 


Doctrine of part performance—-Applicability 
of doctrine to India—Transfer of Property Act 
(IV of 1882), s. 5h. : | 
When in pursuance of anagreement to transfer pro- 

perty theintended' transferee has taken possession 





. though the requisite legal documents had not been 


executed and registered, the position is the same ag if 


* the documents had been executed, provided specific 


t ` - 


4 a — edP. 
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U. P. MuniclpakAct (ll of 1916), ss. 128 (1) (|); 
177. See LIMITATION Act, 1908, Son, 1; Art, 132 379 7 
—————— s. 178—Opening door, whether material 


of— : 


An order passed by á District Magistrate under 8. 180. 


against.vendee for ` 
back rent—Cause of action—Contract Act (IX of, . 


the 


Pat Satya NARAIN v.. 


- 
. 
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Vendor and purchaser—coneld. .— ^ ':' ; 


performance can be obtained between the‘parties to. 


the agreement in the same Court and at the same ' 


time as the subsequent legal question falls. to be =de- | 
termined. Thelaw in Indiais not inconsistent with .. 


these principles but follows them. «PVC 
Qucere.— Whether this principle is inany way affected 


by the fact which exists in some cases, namely, that" 


the period of the time during which the plaintif. 


would be entitled to claim specific performance had , 


passed by reason ofthe provisions of Art.113, Limi-, 
tation Act. Pat RAGHUNATH BHAGAT v. SUKAN, A. I. R. 
1930 Pat. 53; Ind Rul. (1930) Pat. 399;.11 P.L, T. 478 
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Possession taken under agreementto sell— 
Suit for possession by vendor—Defence of patt 

_ performance. : ERN 
When in pursuance- of an agreement for Sale the. 
intended transferee has taken possession though the 
requisite document has not been executed, in a 


suit for possession by the vendor the defence based - 


upon the doctrine -of part performance is good- with-.- 
out reference to the question whether the right to 
claim specific performance is or is, not subsisting, 
L RAsuID-UD-Diw v. NasrR-UD-UtN, A. I. R. 1929 Lah. 
721; 11 Lah. L. J. 401; Ind. Rul. (1930; Lah, 465; 5T P. - 
L. R. 556 ` — 2. , 561: 
——— —- Sale in favour of several persons—Sale 
whether joint in favour of all or several—Test, - 
Where a sale is effected in favour of several vendees, 
the question whether the sale is meant to be one 
transaction or is really separate transactions embodied “ 


in one deed is a question. of fact depending on. the , 


intention of parties. Neither the specification of 
Shares, nor specification of price is conclusive on 
the point, and the point has to be determined by a 
reference to the sale-deed and any evidence of sur- 
rounding- circumstances as to the intention of the- 
parties. L SHAM LaL v. Gurpacuan SINGH, 31 P. L. R~ 
201; Ind. Rul.(1930) Lah. 427 A, I^ R. 1230 Lah. 806 
. 283 
walver. See ARBITRATION Q0 92934. 
Will—Construction—Clause providing for-enjoyment"^ 
. by devisee on death of testator and wife—Right ta 
possession during widow's lifetime—Nature of estate | 
- taken by devisee. = 7 LA "S 
. A- Hindu testator, after reciting that he had ng 
male heirs, and that he had been maintaining D if 
some years and looking after him as his own son; a 
after reciting. that his granddaughter had b 
given in marriage to him, proceeded to state as fol- 
lows :—'' As I am now 60 years of age, you™gand my’ 
granddaughter also should maintain me, my wife 
and my daughter-in-law during our lifetime and 
act up to whatwe orderyou todo. After our death - 
you yourselves should perform our obsequies ete., 
and enjoy all the under-mentioned properties belongs 


ing to us with absolute rights with power to disposd. 


of them by way of gift, sale ete:” e ae 
Held, that on the death of the’ testator, D was nof 


entitled to present possession and management ofthe . 


same as of right, with a mere obligation to maintain 
the wife and daughter-in-law “but the widow and 
the daughter-in-law were each entitled to a-life- 
interest in the properties and thougha vested inter-' 
est was created infavour of D hisright to posses- 
sion was postponed till afterthe death of both the 
widow and daughter-in-law. P 

An estate for life can be created by necessary im- 
plication. M MADAMMAL v. DzvVaYYA, Ind. Rul, (1930). 
Mad. 554; A. I, R. 1930 Mad. 713 |. 819 
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WORDS. AND PHRASES:— 
Acting or purporting to act In the discharge 


of official duty. See CRIMINAL PROCEDURE CODE, 
1898, s. 197 701 


9 
Admission and confession, difference between. 


e See EvIDENOE Act, 1872, s. 24 739 
Agricultural Income. See Income Tax, Act, 

` 91922, s, 2 (1) (5) 610 
Conceals within Jurisdiction. See CRIMINAL 
PRooEDuRE Cope, 1898, s. 109 747 
Court. See O1vin, PROOEDURE Copr, 1908, 5.115. 911 
Decision. See Privy CouNoIL i 731 
Family. See MUHAMMADAN Law 369 
Groundiess charge. See CRIMINAL PROCEDURE 
Cone, 1898, ss, 202, 203 275 
Holding. See BENGAL TENANOY Act, 1885, ss. 3 (3) 
e (9,5 (2) 403 
Justice, equity and good conscience, See 
NenTH-WzsT FkRoNTIER PRoviNoE Law AND JUSTICE 
REGULATION, 1901, s. 28 554 

. Necessaries. See Conrraor Act, 1872, s 68 827 
Pachchis Sawal, value of See Hinpu Law 770 
Person. See CRIMINAL PPOCEDURE Cons, 1898, s. 
526 (6) (a) 330 
ON See PROVINCIAL IwsoLvENOY Act, 1920, 


. 2 (d) . 61 
«photic prostitute. See PUNJAB MUNICIPAL AOT, 

- * 1911,s. 152 536 
Right to property. See Specio RELIEF Act, 

. 1877,8.42 333 
‘Sentence, See Privy CouNoIL 731 
..Subject-matter. See Oivi PROCEDURE Cops, 
s ,1908, O. XXIII, 2.1 1 


‘Workmen’s.Compensation Act (VIII of 1923), 
s. 2 (1) (m) Sch. H, item No. 5-——Injury while 
stacking bales shed—Right to compensation—- For 
the purpose of’, meaning of. 

The intention expressed in item No. 5 iu Sch. II of 
the Workmen's Compensation Act is to restrict the 
rights of compensation to workmen who are injured 
while they are actually engaged in loading, unload- 
ing or coaling a ship. 

Where a workman was injured while he was stack- 
ing some bales in ashed alongside a wharf and it did 
not appear that theship which was to carry them 
was then being loaded: : 

Held, that he was not entitled to compensation 
under s. 2, (cl. (1) (n) read with Sch II, item No. (5) 

f the Workmen's Compensation Act. B Parsu BHONDI 

. TRUSTEES Port or BOMBAY 495 


—- 886,10, 27, 30—Workmen's Compensation 
nig. 6, 8&—Deposit of compensation by 


GENERAL INDEX—IND. OAS. 


Workmen’s Compensation Act—concld. 


employer—Refund by | Commissioner— Financial 
Commissioner, power of,to reverse Commissioner's 
decision—Commissioner's power to order re-deposit 
—Admission of. claim after six months—Discretion 
—Imployer's right to be party to proceedings— 
Ex gratia payment by employer, whether can be 
deducted from compensation. ` 


The Workmen's Compensation Act and the Rules 
framed thereunder do not confer any authority on 
the Financial Commissioner or any other officer of 
Government to direct the Commissioner to reverse 
any decision at which he might have arrived. 

Where a Commissioner, having satisfied himself 
in the manner prescribed by the Act and the rules 
made thereunder that there were no dependants 
of the deceased workman, refunds to. the employer 
the amount of compensation deposited by him he 
does not become functus officio; he has power to re- 
open the matter and order the employer to re-deposit 
the amount subject to the provisions of r. 8 of the 
Workmen's Compensation Rules, 

A Commissioner can admit a claim which is filled 
after six months from the date of the accident if he 
is satisfied that there was sufficient cause for the delay, 

Under r. 6 ofthe Workmen's Compensation Rules 
the employer is entitled to be a party to the distribu-. 
tion proceedings and itis open to him, ifso advised, 
to contest the status of the alleged dependant. - 

Where the employer pays an ex gratia payment 
to the dependant of a deceased workman otherwise 
than through the Commissionér the amount so paid 
should be deducted by the Commissioner from the 
amount payable to the dependant. R In the matter of 
Guppart MUTAYALU 133 


— —— 8. 30-—Finding based on no evidence— 
Appeal—Local inspection—Asking parties to re- 
enact scene, propriety of. 


Where a finding is based on no evidence there is 


~*~ 


a substantial question of law for purposes of appeal—__— 


under s 30 of the Workmen's Compensation Act. 

In angnquiry under the Workmen's Compensation 
Act it is got proper to ask the parties during local 
inspection to re-enact the scene just before the 
accident happened, as when an accident has happened 
it is very difficult to re-call every little incident that 
happened just before the accident. C BHUSAN CHANDRA 
GHOSE v. GEORGE HENDERSON & Co. 745 


Workmen’s Compensation Rules, rr.6, 8. See 
WORKMEN'S OourENsATION AOT, 1923, s. 8 133 


